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PREFACE 

TO  THE  THIRD  AMERICAN  EDITION. 


The  last  edition  of  "Fry'8  Specific  Performance  of  Con- 
tracts," was  that  of  William  S.  Schuyler,  Esq.,  Connaelor 
at  Law  ;  it  has  been  out  of  print  for  sometime,  having  been 
published  in  1871.  The  want  of  a  new  edition  has  been  felt 
by  the  profession,  in  England,  as  in  this  country,  and  as  a  ' 
result  we  have  an  English  edition  bringing  the  cases  down 
to  the  year  1882. 

The  editor  of  the  third  American  edition  is  responsible 
for  the  notes  from  the  year  1871,  to  the  present  time  ;  if  the 
notes  which  he  has  added  have  not  essentially  improved 
the  value  of  the  original  work,  they  will  not  prevent  that 
from  becoming  to  the  American  lawyer  what  the  best  re- 
visers in  England  have  pronounced  to  be  a  work  in  which 
"the  law  upon  the  subject  it  treated  of,  was  accurately 
digested,  and  carefully  stated ;  and  for  completeness  and 
soundness  likely  to  become  the  text  book  upon  the  law  of 
Specific  Performance  of  Contracts." 
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The  contents,  ani  index,  have  been  carefully  revised,  and 

caused  to  correspond  with  the  pages  of  the  third  American 

edition. 

AV.  M.  S. 
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PREFACE 

TO  THE  SECOND  EDITION. 


More  than  twenty  yeai-s  have  passed  away  since  I  first 
wrote  and  pablished  the  following  treatise :  and  in  that 
space  of  time  great  changes  have  been  effected  in  the  law — 
and  a  great  Tolnme  of  decisions  bearing  on  the  subject  of 
this  essay  has  been  pronounced. 

I  mnst  expect  a  severer  criticism  for  this  second  edition 
than  that  with  which  the  first  edition  was  received:  but 
I  am  sure  that  the  kindness  which  I  have  always  received 
from  the  members  of  my  profession  will  not  fail  me  now. 

There  is  one  notion  often  expressed  with  regard  to  works 
written  or  revised  by  anthers  on  the  Bench,  which  seems 
to  me  in  part  at  least  erroneous,  the  notion  I  mean  that 
they  possess  a  quasi- judicial  authority.  It  is  hardly  enough 
remembered  how  different  are  the  circumstances  under 
which  a  book  is  written  and  a  judgment  pronoanced,  or 
how  much  the  weight  and  value  of  the  latter  are  due  to  the 
discussions  at  the  bar  which  precede  the  judgment. 
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1  hare  revised  or  rewritten  or  written  the  following  parts 
■of  the  present  volnme,  viz. : 

Part     I.— The  whole. 
*'        II.— The  whole,  except  part  of  Chapter  II. 
"      in.— The  whole,  except  Chapter  XXV. 
"        v.— Chapter  V. 
"      VI. — The  whole,  except  Chapter  IX. 

The  Xlth  Chapter  of  Part  III.  (that  on  the  Statute  of 
Prauds)  was  originally  revised  for  me  by  another  hand  and 
may  retain  some  traces  of  a  difference  of  style :  and  in  other 
parts  I  received  some  assistance  from  my  former  pupil  and 
friend,  the  late  Mr.  H.  W,  May.  By  far  the  greater  part 
of  this  work  of  revision  and  rewriting  was  done  by  me  be- 
fore leaving  the  bar.  These  parts  of  the  work  have  been 
subsequently  revised  and  brought  down  to  date  by  the 
labors  of  Mr.  Rawlins. 

The  revision  of  the  other  parts  of  the  volume,  namely : — 

Part    IL— Part  of  Chapter  II. 
*'       III.— Chapter  XXV. 
"       IV.— The  whole. 
"        V. — The  whole,  except  Chapter  V. 
"       VL-Chapter  IX. 

has  been  undertaken  by  Mr.  Rawlins  alone.  He  has  con- 
sulted me  on  various  points  which  have  arisen,  especially 
on  the  general  arrangement  of  some  of  the  chapters ;  but 
the  whole  merit  of  this  work  is  his. 
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PREFACE.  tU 

To  him  also  is  doe  the  entirely  new  Index,  which  will,  I 
hope  and  b«lieve,  be  found  a  valuable  part  of  the  book. 

Mj  thanks  are  due  to  Professor  Holland,  of  Oxford,  for 
bind  assistance,  the  nature  of  which  will  be  learned  from 
the  additional  note  at  the  end  of  the  volome. 

E.  P. 

ItiNCOLK's  IiTK,  May,  1881. 
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PREFACE 

TO  THE  FIRST  EDITION. 


The  following  papers  contain  an  attempt  to  enquire  into 
the  principles  which  govern  Conrts  of  Eqnity  in  the  Spe- 
cific Performance  of  Contracts.  I  offer  this  little  book  to 
the  members  of  my  profession,  with  somewhat  of  hope,  be- 
canse  I  know  the  indulgence  with  which  they  are  wont  to 
accept  the  results  of  honest  labor  spent  on  professional 
subjects :  but  with  much  more  of  diffidence,  because  I  am 
not  ignorant  of  the  difficulties  of  the  subject  on  which  I 
have  written,  or  the  shortcomings  of  my  own  jerformance. 

The  scope  and  object  of  my  essay  will  be  sufficiently 
learned  from  the  table  of  contents.  It  will  at  once  be  seen 
that  they  are  essentially  different  from  those  of  the  admir- 
able works  of  Lord  St.  Leonards  and  Mr.  Bart  on  the  Law 
of  Vendors  and  Purchasers.  Those  treatises  discuss  the 
contract  of  sale  of  real  estate  and  all  the  relations  thence 
arising,  so  that  the  doctrine  of  specific  performance  is 
treated  of  only  as  one  mode  in  which  that  contract  is  en- 
forced :  whilst  the  present  work  is  designed  to  elucidate 
the  principles  of  specific  performance  in  general,  and  the 
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contract  of  sale  only  so  far  as  it  requires  attention  as  one  of 
the  contracts  which  the  court  enforces.  If  the  object  of 
those  learned  treatises  had  not  been  thus  distinct  from  that 
of  the  following  pages,  I  should  never  have  thought  of  com- 
mitting them  to  the  press. 

The  connection  of  the  different  branches  of  law  is,  like 
the  connection  of  the  sciences,  so  close  as  often  to  embarrass 
the  writer  who  attempts  to  treat  of  one  subject  by  itself.  I 
have  found  this  difficulty  continually  recurring,  as  I  have- 
been  engaged  in  composing  this  book,  because  it  is  by  no 
means  easy  to  decide  how  much  of  the  law  on  many  ques- 
tions onght  to  find  place  in  a  treatise  on  the  principles  and 
practice  of  the  courts  in  specific  performance,  and  how 
much  onght  to  be  referred  to  a  discussion  of  the  particular 
species  of  contract  to  which  the  point  may  relate.  I  have 
endeavored  on  each  occasion  to  solve  this  question  with  a 
view  to  the  practical  utility  of  the  following  pages,  and  to 
what  I  suppose  a  lawyer  would  reasonably  expect  to  find 
in  a  treatise  bearing  the  title  of  this  volume. 

Several  important  decisions  on  the  subject  of  specific  per- 
formance have  appeared  during  the  progress  of  these  pages 
through  the  press,  which  I  have  found  it  impracticable  to 
embody  in  the  text :  some  of  these  cases  have  been  referred 
to  in  the  notes,  and  others  only  in  the  table  of  addenda,  to 
which  the  reader  is  referred. 

My  friend  Mr.  J.  P.  G-reen,  of  the  Middle  Temple,  has- 
obligingly  read  the  proof-sheets  of  this  book :  I  gratefully 
acknowledge  his  kindness  in  so  doing. 

E.  F. 
5,  New  Square,  Lincoln's  Inn,  24th  Ma;/,  1868. 
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THE  SPECIFIC  PERFORMANCE  OF 
CONTRACTS. 


PABT  I, 

OF  THE  JUBISDICTION. 


CHAPTER  I. 

OP  THE  OMOIN  AND  GENEKAL  OHABACTEK  OP  THB 
JUBISDICTION. 
§  1.  "A  CONTBACT,"  says  the  author  of  T7te  Mirror,  "is 
a  speech  betwixt  parties  that  a  thing  which  ie  not  done  be 
done."  (a)  "A  contract,"  says  Sir  William  Blackstone  with 
greater  exactitude,  is  "an  a^^ement  upon  sufficient  consid- 
eration to  door  not  to  doa  particular  thing."(i)  "In  order 
to  constitute  an  agreement  or  contract,"  said  Kindersley, 
V.  C,  "  two  things  are  requisite — firstly,  the  will;  and  sec- 
OTidly,  some  act,  whether  in  word  or  deed,  whereby  that  will 
is  communicated  to  the  other  party.'  No  man  has  entered 
into  an  agreement  or  contract  to  do,  or  not  to  do,  some  par- 
ticular thing  unless  he  has  willed  that  the  thing  should  be 
done  or  forborne,  and  also  has  communicated  that  wiU  to 
the  other  party  by  some  act  engaging  to  carry  it  into  effect ; 
■when  both  parties  wiU  the  same  thing,  and  each  commu- 
nicates his  will  to  the  other,  with  a  mutual  engagement 
to  carry  it  into  effect,  then  (and  not  till  then)  an  agreement 
or  contract  between  the  two  is  constituted."{c) 

((0  Cb.  1,1X7.  ContncUtCh.  1:  uii]  par  Btepbeo,  J.,  In  Al- 

(B)  l&>*-Com..U>.   For  other  deflnlUou   denonir.  HiddlMn,  K^z.  d.,  S97. 
Ma  HoUuid'*  JoTlipnidaicci,  ITS;  Pollock  od        (iI)  Harnea  t.  HaTnet,  1  Dr.  A  Sm.,  133. 

^  D^finilitm,  a» appUed to  ecntr  -^t.}  "The  actual  accompliduneut  of  a  con- 
tract by  the  partj  bound  to  lulfi  I  it."  Bouv.  L.  Die.  "Performance  of  con- 
tract la  the  precise  tenns  agn-ed  upon;  Btrict  perfonnatice."    Bout.  L.  Die., 

under  "Specific  perfonnauce." 
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2  FRY  ON  SPBCIFIC  PEEFORMAITCE  OF  CONTRAOTB. 

§  3.  This  treat^e  being  devoted  to  a  discnsBion  not  of  con- 
tracts in  general  bat  of  one  particular  method  of  giving  relief 
in  respect  of  them,  it  la  not  proposed  here  to  enter  into  the 
Qumeroas  points  which  arise  npon  the  above  definitions. 
Many  of  the  points  which  would  require  attention  in  such  a 
discussion  will  be  found  treated  of  nnder  the  head  of  the 
defenses  which  may  be  raised  to  an  action  for  specific  per- 
formance. That  mode  of  treatment,  if  less  logical,  is,  it  is 
conceived,  more  practically  oseful  for  the  purposes  of  this 
treatise  than  entering  upon  a  general  discussion  of  the 
nature  of  contracts. 

g  3.  The  specific  performance  of  a  contract  is  its  actual 
execution  according  to  its  stipulations  and  terms ;  and  is 
contrasted  with  damages  or  compensation  for  the  non-execu- 
tion of  the  contract.  Such  actual  execution  is  enforced 
under  the  equitable  jurisdiction  vested  in  the  coarta  of  this 
country  by  directing  the  party  in  default  to  do  the  very 
.  thing  which  he  contracted  to  do,  and,  in  the  event  of  his 
disobedience,  by  treating  such  disobedience  as  a  contempt 
of  court  and  visiting  it  with  all  the  consequences  of  such 
contempt,  including  committal  to  prison ;  (d)  and  in  some 
cases  by  doing  in  one  way  the  thing  which  the  defaulter 
was  directed  to  do  in  anotiier  way,  as,  e.  g.,  by  vesting  by 
an  order  of  the  court  an  estate  which  ought  to  have  been 
vested  by  conveyance  of  the  party,  (e) 

g  4.  From  every  contract  there  immediately  and  directly 
results  an  obligation  on  each  of  the  contracting  parties 
towards  the  other  of  them  to  perform  snch  of  the  terms  of 
the  contract  as  he  has  undertaken  to  perform.  And  if  the 
person  on  whom  this  obligation  rests  fail  to  discharge  it, 
there  results  in  morality  to  the  other  party  a  right  at  his 
election  either  to  insist  on  the  actual  performance  of  the 
contract  or  to  obtain  satisfaction  for  the  non-performance 
ofit.(/) 

§  S.  Wlien  we  consider  how  laige  a  part  in  the  affiairs  of 
modem  society  is  played  by  contracts  and  the  resulting 
rights  and  obUgations,  and  how  plainly  the  right  to  insist 
on  the  actual  execution  of  contracts  fiows  from  their  very 
nature,  it  is  at  first  sight  a  remarkable  circumstance  that  no 

(<fl  Stftm,  ISl^  ISV,  et  wq.  (V)  Anttto'iJuiliprodeiioa  (ld«(L),«k 
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syBtem  ot  jnrispradenoe,  except  that  administered  by  the 
courts  of  equity  in  England  and  its  past  or  present  colonies, 
has  ever  attempted  directly  to  enforce  the  actual  perform- 
ance of  contracts  in  their  very  terms.  And  yet  such  is,  it 
is  believed,  the  caae.{g) 

g  •.  It  is  certain  that  the  Boman  law  gave  a  title  to  dam- 
ages as  the  sole  right  resulting  from  default  in  x>erformance, 
and  did  not  enforce  specific  performance  directly  or  in  any 
other  manner  than  by  giving  such  right  to  damages.  It  held 
to  the  maxim,  "Ntmo  potest  prcecise  cogi  ad  factum."  {h) 

g  7.  In  like  manner  the  common  law  of  England  made  no 
attempt  actually  to  enforce  the  performance  of  contracts, 
bnt  gave  to  the  injured  x>arty  only  the  right  to  satisfaction 
for  non-performance. 

§  8.  Perhaps  it  is  to  the  recent  growth  in  most  societies 
of  contract  as  compared  with  status>  custom,  and  imperative 
law  that  the  want  in  question  is  to  be  referred.  Sir  Henry  S. 
Maine  has  shown,  in  his  work  on  Ancient  Law,(2)  how  dow 
was  the  introduction  into  jurisprudence  of  any  provision  for 
the  enforcement  of  contracts,  and  how  that  introduction  was 
due  to  tbe  increase  of  commercial  activity.  The  same  spirit 
of  commerce  which  led  to  the  enforcement  of  contracts,  also 
brought  in  the  notion  that  money  is  an  equivalent  of  every- 
thing— ^is  an  nniversf^  common  meafiure ;  and  this,  coupled 
with  the  simplicity  of  early  contracts  and  the  difficulty  at- 
tendant on  the  specific  performance  of  complicated  ones, 
probably  led  to  the  arrested  growth  of  the  remedies  for  their 
breach  and  the  confining  of  such  remedies  for  the  most  part 
to  the  payment  of  money  or  the  delivery  of  a  chattel. 

1 9.  There  were,  it  appears,  ancient  systems  of  law  which 
refused  all  assistance  to  the  enforcement  of  contracts  on  the 
ground  that  they  ought  only  to  be  entered  into  with  those 
whose  honor  could  be  trusted;  sach  was,  it  is  said,  Xh&  prin- 
ciple adopted  by  Charondas  and  the  ancient  ]Jidians.C/) 

g  !•.  Though  the  courts  of  common  law  never  enforced 
the  specific  performance  of  contracts,  there  were  certain. 

iiyilan  PilTkte  GantoMt 
a  tlie  B«T.  A.  H.  Sajco, 
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cases  in  which  they  made  near  approaches  to  it,  and  these 
it  will  be  well  briefly  to  consider.     They  were  cases  : 

(1)  Where  a  public  duty  arose  from  a  private  contract. 

(2)  Where  the  contract  was  for  the  delivery  of  a  chattel. 

(3)  Where  the  contract  was  for  the  payment  of  a  sum  of 
money. 

(4)  Arising  on  covenants  real. 

§11.  (1)  The  object  of  the  prerogative  writ  of  mandamus 
is  the  enforcing  of  public  duties.  Before  the  judicature 
acts,(^)  if  A.  had  by  the  deed  of  settlement  of  a  company, 
entered  into  a  contract  with  that  company,  or  with  trustees 
for  it,  or  with  his  fellow  shareholders,  that  a  company 
should  be  formed  and  conducted  in  a  specified  manner,  in- 
cluding, for  instance,  provisions  for  the  registration  of 
transfers  of  shares,  and  if  this  deed  of  settlement  had  been 
confirmed  by  royal  charter  and  the  company  had  made  de- 
fault in  registering  a  transfer,  whereby  A.  was  injured,  in 
such  a  case  the  prerogative  writ  of  mandamus  would  have 
lain  in  the  Court  of  Queen's  Bench,  and  the  public  duty  of 
the  company  which  resulted  from  the  contract  contained  in 
the  deed  of  settlement  would  have  been  enforced  at  the  suit 
of  A.{1)  Here  the  contract  would  not  have  been  specifically 
enforced ;  but  a  public  duty  flowing  in  part  from  the  con- 
tract would  have  been  performed. 

§  19.  In  addition  to  the  old  prerogative  writ  of  mandamus, 
there  is  a  statutory  writ  under  the  68th  section  of  the  com- 
mon law  procedure  act,  1854,  which  provides  for  the  issue 
of  "  a  writ  of  mandamus  compelling  the  defendant  to  fulfill 
any  duty  in  the  fulfillment  of  which  the  plaintiff  is  person- 
ally interested."  It  was  naturally  suggested  that  this  power 
authorized  the  courts  of  common  law  to  grant  specific  per- 
formance of  contracts  by  means  of  the  statutory  writ;  but  in 
the  case  of  Benson  v.  Paull,(OT)  the  Court  of  Queen's  Bench 
declined  specifically  to  enforce  a  eonti-aet  for  a  lease,  and 
determined  that  the  provision  of  the  act  did  not  applj'  to 
the  duty  arising  from  a  personal  conti-act.  To  this  opinion 
the  same  court  adhered  in  the  subsequent  case  of  Norris  v. 
The  Irish  Land  Co., (ft)  and  it  was  regarded  as  settled  that 

(k)  See  now  Jad.  Act,  10,  {  2JI  (Qi  Re       (m)  S  EL  Ji  Bl.,  art, 
Fari6  8k>tlii>BlnkCo..6Cb.  D.,T3I.  (n)  8E1.  ftBI.SU. 

((}  Norrii  T.  Irish  Luil  Co.,  S  El.  ft  Bl., 
Ell. 
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the  courts  of  common  law  conld  not  by  means  of  the  writ  of 
manclamns  enforce  the  actual  execution  of  contracts  which 
resulted  in  private  rights  only  and  not  in  duties  in  which 
the  public  were  interested. 

§  13.  (2)  Before  the  passing  of  the  common  law  proced- 
ure act,  lg64,  it  was  a  matter  of  question  whether  in  detinue 
the  delivery  of  the  specific  chattel  could  be  obtained  if  the 
defendant  chose  to  pay  the  damages  assessed  instead  of  de- 
livering np  the  chattel ;  but  all  such  doubts  are  removed  by 
the  78th  section  of  that  act,  which  provides  that  *'  the  court 
or  a  judge  shall  have  power,  if  they  or  he  see  fit  so  to  do, 
upon  the  application  of  the  plaintiff  in  any  action  for  the 
detention  of  any  chattel,  to  order  that  execution  shall  issue 
for  the  return  of  the  chattel  detained,  without  giving  the 
defendant  the  option  of  retaining  such  chattel  upon  paying 
the  value  as8essed."(o) 

§  14.  If  a  contract  were  entered  into  between  A.  and  B. 
for  the  delivery  by  B.  of  a  certain  chattel  on  payment  of  a 
certain  sum  by  A.,  and  A,  made  the  payment  but  S.  refused 
to  deliver  the  chattel,  an*  action  for  its  detention  would  lie 
in  a  court  of  common  law  at  the  suit  of  A.,  and  at  his  elec- 
tion execution  might  issue  for  the  return  of  the  chattel. 
This  looks  very  like  a  specific  performance  of  the  contract, 
but  was  not  such  in  fact.  The  complaint  of  A.,  in  the  case 
supposed,  was  not  that  the  contract  had  been  broken,  but 
that  the  chattel  had  been  detained.  He  did  not  aver  that 
the  contract  ought  to  be  performed  and  that  the  chattel 
ought  to  be  made  his  ;  but  he  alleged  that  the  contract  had 
been  performed,  and  that  therefore  the  chattel  was  his,  and 
the  defendant's  detention  wrongful.  In  short,  the  contract 
came  into  controversy,  if  at  all,  only  as  the  title  of  the 
plaintiff. 

§  13.  (3)  Lord  Mansfield,  C.  J.,  has  remarked  that 
"  pecuniary  damages  upon  a  contract  for  payment  of  money 
are,  from  the  nature  of  the  thing,  a  specific  performance. "  (p) 
But  the  remark  seems  hardly  strictly  accurate.  No  doubt 
the  sum  agreed  to  be  paid  will  be  the  measure  of  damages, 
and  the  amount  paid  will  be  the  same  whether  the  contract 
be  performed  or  broken.    But  in  the  former  case  the  money 

(e]  CC  Ord.  UI, I. «.  (p)  la  JobnMST.  Bland, 3Bnn-., 1068. 
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is  x>aid  in  performance  of  the  contract;  in  the  latter  case  it  is 
paid  as  satisfaction  for  its  non-performance.  It  is  evident 
that  the  consequences  of  the  two  payments  wonld,  therefore, 
be  different. 

§16.  (4)  According  to  the  old  common  law,  a  covenant  by 
A.  to  convey  lands  to  B.  (which  was  called  a  covenant  real) 
conld  be  enforced  by  a  special  writ  of  covenant,  which  was 
in  the  nature  of  a  specific  performance  of  that  covenant. 
The  writ  was  to  the  sheriff  to  command  A.  that  he  keep  his 
covenant  with  B.;  and  the  relief  for  non-performance  was 
not  in  damages  but  by  means  of  a  pracipe  quod  reddat  of 
the  land  in  question.  This  writ  of  covenant  was  the  com- 
mencement of  proceedings  in  fines  before  their  abolition,  (j) 

§  17.  In  one  case  the  ecclesiastical  courts  exercised  a 
jurisdiction  in  the  nature  of  specific  performance.  When 
man  and  woman  had  entered  into  a  marriage  contract  per 
terha  de  prcBsenti,  one  refusing  might  be  sentenced  by  the 
ecclesiastical  court  to  celebrate  the  marriage  in  facie  ecclesice 
accordingly,  and  for  refusal  to  obey  might  be  excommuni- 
cated and  imprisoned  on  a  writ  de- excommunicato  capiendo 
until  he  or  she  submitted  to  obey  the  ordinary ;  and  a  like 
jurisdiction  was  exercised  in  the  case  of  contracts  per  verba 
defuturo,  though  the  process  for  contumacy  was  in  certain 
eases  different.(r)  But  by  the  statute  26  Geo.  II,  ch.  33;  s.  13, 
and  afterwards  by  statute  4  Gfeo.  IV,  ch.  79,  s.  27,  this  juris- 
diction of  the  ecclesiastical  courts  was  abolished. 

§  18.  Prom  what  has  been  already  said,  it  appears  that 
the  origin  of  this  branch  of  equitable  jurisdiction  is  not  to 
be  sought  in  the  Roman  law. '  Perhaps  it  is  rather  to  be 
found  in  the  ecclesiastical  or  canon  law,  which  seems  to 
have  recognized  the  obligation  of  actual  performance  of  the 
terms  of  the  contract.  The  decretals  of  Gregory,  nnder  the 
title  De  Pactis,  contain  a  chapter,  headed  '■^  Judex  debet 
studtose  agere  ut  promissa  adimpleantur,^^  in  which  it  is 
laid  down,  "Studiose  agendum  est  ut  ea  qucB^ 


(rJSBnm'BEccl 
tt.  1,  p.  G.    In  Uie 
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opere  compleamiwr. ' '  {s)  Chancer,  too,  in  the  commencement 
■of  the  Priar'a  Tale,  describing  the  jurisdiction  exercised  by 
an  archdeacon,  enumerates  contracts  as  one  of  the  matters 
-which  were  subject  to  his  cognizance. 

"Whilom  there- was  dwelljTig  In  mj  coimtrS 
An  erclkedeken,  a  man  of  gret  degrfi, 
Th&t  boldelf  did  execucioun. 
In  punyschyng  of  fomicaciouQ, 
Of  wicchecraft,  and  eek  of  baudeiye. 
Of  diSunkcioun,  and  avoutrie, 
Of  chiTcb«-i«res,  and  of  teatameiitea. 
Of  contractes,  and  of  lak  of  aacraments, 
And  eek  of  manj  another  maner  crjme, 
Which  neodith  not  to  reheise  at  this  tyme." 

On  such  a  point  as  this  the  authority  of  Chaucer  appears 
entitled  to  mnch  weight.  He  is  said  to  liave  been  bred  to 
the  law ;  and  it  is  certain  that  parts  of  his  tales  exhibit  an 
acquaintance  even  with  the  forms  of  law ;  as,  for  instance, 
the  Doctor's  Tale,  where  the  "pitous  bUl"  presented  to 
Appius  by  Claudius  (v.  178  et  seq.)  forcibly  recalls  the  form 
of  a  bill  of  complaint  in  the  court  of  chancery.  But  perhaps 
this  inquiry  into  the  origin  of  the  jurisdiction  is  needless. 
It  may  have  had  its  source,  not  in  some  pre-existing  system 
of  jurisprudence,  but  in  the  plain  principles  of  morality  and 
the  common  sense  of  the  judges  who  founded  and  enlarged 
the  equitable  jurisdiction  of  the  court  of  chancery, 

§  19.  The  earliest  trace  of  this  jurisdiction  in  specific  per- 
formance which  the  industry  of  legiil  antiquaries  has  dis- 
covered appears  to  be  a  case  in  the  reign  of  Richard  II,  and 
to  have  related  to  the  sale  of  land.{0  In  a  case  in  the  Year 
Book  of  8  Edw.  IV,  (m)  the  jurisdiction  is  fuUy  recognized. 
The  case  arose  on  a  promise  to  indemnify  the  plaintiff,  and 
the  Lord  Ch9,ncellor  laid  down  that  there  was  remedy  in 
chancery  where  the  plaintiff  was  damaged  by  the  non-per- 
formance of  a  promise  ;'  and  Q-enny,  J.,  said  that  if  I  prom- 
ise you  to  build  you  a  house  and  do  not  do  it,  you  may 
have  remedy  by  subpoena.  In  the  reign  of  Henry  VI,  cases 
are  recorded  in  which  the  jurisdiction  was  involved.     In  the 

(<)  Dccret.  Or^.  S,  lib.  1,  tlL  3S,  ckp.  3.  la  "/bin  a  vou*  un  meamn."    Qoerr,  sbmild 

(0  1  SpcDM,  Kq.  Jul.,  64G.    See,  also,  S  not  llila  be  rendered  "  lo  make  over  lo  foo  a 

Powell,  CenlT.,  4 «t*eq.  home!''   The  text-booke  all  ee«m  to  render 
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21  Henry  VII,(«)  a  case  occurB  where  Fineua:,  C.  J.,  in  dis- 
cussing the  extent  of  the  action  on  the  case  observed,  that 
if  one  bargains  with  me  that  I  shall  have  his  land  to  me  and 
my  heirs  for  £20,  and  that  he  will  make  the  estate  over  to 
me  and  I  pay  the  £20,  but  he  will  not  make  over  the  estate 
to  me  according  to  the  covenant,  I  may  have  an  action  on  the 
case  and  am  not  bound  to  sue  oijt  a  subpoena,  (w)  Brooke, 
in  his  Abridgement,  (a;)  after  saying  that  in  the  case  stated  an 
action  on  the  case  would  lie,  adds  significantly  :  "But  note 
that  by  this  he  will  get  nothing  but  damages,  but  by  sub- 
pcena  the  Chancellor  can  compel  him  to  convey  the  estate 
or  impiison  him  ut  dicitur." 

§  90.  The  reign  of  Elizabeth,  and  the  early  part  of  the 
reign  of  the  first  James,  afford  other  instances  of  the  exer- 
cise of  the  jurisdiction. (y)  But  it  did  not  establish  itself 
without  great  jealousy  on  the  part  of  the  common  law 
courts,  of  which  a  curious  illustration  is  to  be  found  in  the 
case  of  Bromage  v.  Gennings,(i:)  in  the  14  James  I.  Brom- 
age  sued  Gennings  in  the  Court  of  the  Marches  of  Wales  for 
not  executing  a  lease  according  to  his  bargain,  and  from  the 
statement  of  the  plaintiff's  counsel  it  appears  to  have  been 
a  suit  for  specific  performance  and  not  to  Tecover  damages, 
and  this,  he  added,  is  usually  done  in  chancery.  There- 
upon the  defendant  moved  for  a  prohibition  and  obtained 
it,  Coke,  Doddridge,  and  Hanghton  saying  that  chancery 
oaght  not  to  do  so,  for  then  to  what  purpose  are  the  actions 
on  the  case  and  covenant ;  and  Coke  added  that  this  would 
subvert  the  interest  of  the  covenantor  who  understands 
that  it  is  at  his  election  either  to  lose  the  damages,  or  to 
make  the  lease.  Doddridge  observed  that  if  a  decree  was 
made  for  the  execution  of  the  lease,  and  he  did  not  choose 
to  execute  it,  there  would  be  no  other  remedy  than  impris- 
onment. So  complete  was  the  unanimity  of  feeling  in  the 
court  that  Serjeant  Harris,  the  respondent's  counsel,  said 
that  the  part  he  took  in  the  matter  was  against  his  con- 
science. 

Nevertheless,  from  this  time  forward,  the  jurisdiction  ap- 
pears to  have  been  well  established  and  in  frequent  exercise. 

(b)  I  Spcnoe,  Bq.  Jnr.,  MS;  C.  P.  Cooper,       M  Actlan  lur  le  oie,  pi.  T3. 
Ami.,  Bl.  (v)  1  Spence,  Xa.  Jnr  ,  6U. 

(»)  Pt«e  II,  ft.  f>i  B0DaBcF.,»t,388.    3«e,  too,lDf^eTO. 
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§  91.  Before  proceeding  further,  it  will  be  well  to  distin- 
guish the  jurisdiction  usually  described  as  that  in  specific 
performance  from  some  kindred  ones  formeriy  exercised  by 
the  court  of  chancery.  By  that  expression  is  usually  un- 
derstood that  peculiar,  and,  as  it  is  called,  extraordinary 
jurisdiction,  which  that  court  exercised  in  respect  of  execu- 
tory contracts  as  contrasted  with  executed  contracts.  An 
executory  contract  is  one  which  is  not  intended  between  the 
parties  to  be  the  fina]  instrument  regulating  their  relations ; 
an  executed  contract  is  one  which  is  intended  to  be  thus 
final.(a)  The  difference  may  be  illustrated  by  the  contrast 
between  an  agreement  (say  on  the  dissolution  of  a  partner- 
ship), to  execute  a  deed  containing  certain  covenants,  and 
the  deed  itself  containing  these  covenants.  The  agreement 
ia  an  executory  contract ;  the  deed  is  an  executed  conti'act. 
An  action  founded  on  the  agreement  would  be  strictly  an 
action  for  specific  performance  ;  an  action  founded  on  the 
deed  would  not  be  so  described,  and  it  could  have  been 
entertained  by  the  court  of  chancery  only  on  the  ground 
that  an  injunction  or  an  account  was  prayed  for,  or  that 
some  independent  jurisdiction  of  the  court  was  invoked.  It 
could  not  have  been  supported  on  the  ground  of  specific 
performance  as  ordinarily  used. 

§  99.  Actions  for  specific  performance-of  executory  con- 
tracts differ  from  actions  for  the  performance  of  trusts. 
For  contracts  are  for  the  most  part  contained  in  legal  instm- 
ments  which  give  rise  to  legal  rights  ;  and  specific  perform- 
ance is  therefore  only  an  alternative  remedy  in  lieu  of 
damages.  On  the  contrary,  trusts  are  constituted  by  instru- 
ments which  are  of  equitable  force  only  so  far  as  the  tnist 
is  concerned,  in  respect  of  which  therefore  before  the  judi- 
cature acts  a  suit  in  equity  was  the  only  mode  of  relief. 

g  93.  From  actions  for  specific  performance  we  must 
further  distinguish  actions  for  the  delivery  of  a  chattel  in 
specie.  This  may  be  a  mode  of  specific  performance  when 
the  right  to  the  chattel  flows  from  a  contract.'    But  the 

<a)  P«T  Lord  BeltMime  IB  Wohrertiamplon    Sm.  aUo.  1  Powell,  Coutr.,  KS:  tind  lota' 
■Dd  Waltali   BsUmj  Co.  t.  London  and    f  »2. 
North trettaiB  Sallwar  Co.,  L.  B.  la  E(j.,  439. 


articles  purchased  by  him.    McGowin  v.  Remington,  1$  Pa.  St.,  60. 
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court  of  chancery  had  (as  we  shall  see  [ft])  an  independent 
jnrisdiction  to  decree  the  delivery  np  of  uniqae  articles, 
whether  the  right  to  them  resnlted  from  contract  or  not. 

§  34.  Again,  from  actions  for  specific  x>erformaDce  we 
mnst  distingnish  those  cases  in  which,  by  reason  of  fraud  or 
the  breach  of  some  fiduciary  relationship,  a  constructive 
trust  arises.  Cases  sometimes  of  a  mixed  nature  have 
arisen ;  as,  for  instance,  when  by  a  contract  to  give  np  part 
of  an  estate  if  purchased,  A.  persuaded  B.  not  to  compete 
with  him  as  a  purchaser.  On  A.'s  refusal  to  abide  by  his 
contract,  B.  might  have  sued  hifn,  alle^g  at  once  the  con- 
tract and  the  breach  of  A.'s  duty  as  agent.(c) 

We  shall  hereafter  see  {d)  that  the  peculiar  doctrines  of  the 
court  as  to  the  specific  performance  of  executory  contracts 
do  not  necessarily  apply  to  the  other  forms  in  which  the 
court  grants  specific  relief. 

g  95,  There  is  an  observation  often  made  with  regard  to 
the  jurisdiction  in  specific  performance  which  remains  to  be 
noticed.  It  is  said  to  be  in  the  discretion  of  the  court.' 
The  meaning  of  this  proposition  is  not  that  the  court  may 
arbitrarily  or  capriciously  perform  one  contract  and  refuse 
to  perform  another ;  bat  that  the  court  has  regard  to  the 
conduct  of  the  plaintiff  and  to  circumstances  outside  the 
contract  itself,  and  that  the  mere  fact  of  the  existence  of  a 
valid  contractisnotconclusivein  the  plaintiff's  favor,  (e)  "If 
the  defendant,"  said  Plumer,  V.  C,  "can  show  any  circum- 
stances dehors,  independent  of  the  writing,  making  it  in- 

r.  Dlxou,  L.  B.  e  H.  L-,  4U. 


'  NeltlieT  partv  to  a  contract  is  entitled  to  a  decree  for  epeciflc  performance 
as  a  mailer  of  nght,  the  granting  or  withholding  such  relief  is  alwajs  in  the  ' 
Bound  discretion  of  the  court:  this  ia  the  rule  oa  li^d  down  b;  all  the  authori- 
ties, and  sustained  in  a  lone  chain  of  decisions.  Prrke  t.  Waddinrton.  10 
Hare,  1;  Cos  v.  Maddleton,  2  Drew,  200;  Bennett  t,  Smith,  18  Jur.,  433;  Wat- 
son V.  Maraton,  4  De  O.  M.  &  G.,  330;  Waters  v.  Howard,  1  Md,  Ch.,  113; 
Blackmilder  t.  Loveless,  21  Ala.,  S71;  Hudson  v.  Layton,  5  HarrinK..  71; 
Young  V,  Daniels,  3  Iowa,  138;  Rudolph  v.  Covell,  5  id.,  136;  Aiit«r  v.  MiUer, 
18  id.,  405;  Waters  v.  Howard,  8  Gill.,  383;  Smoot  v.  Rea,  10  Md.,  398;  Hes- 
ter v.  Hooker,  7  Sm.  &  Marsh,  768;  Tobcy  v.  County  of  Bristol,  8  Btory,  800;  ' 
Pickering  v,  Pickering,  38  N.  H.,  400;  Humbard  v.  Humbard,  8  Head  (Tenn.), 
100;  acott  V.  Whiltour,  SO  lU.,  316;  Doyle  v.  Harris,  11  R,  I.,  639.  Where 
Uie  vendor  refiwed  to  fulfill,  as  required  oy  the  terms  of  the  contract:  Held, 
by  the  Court  of  Appeals  in  New  York,  that  the  right  to  maintain  a  suit  for 
specific  performance  was  perfect.  Peters  v.  Delaplalne,  49  N.  Y.,  86S;  sen 
>IcComaa  v.  Easley,  31  Ontt.,  38;  Hale  t.  Wilkinson,  31  id.,  75;  Beach  t. 
Dyer,  93  HI.,  39S. 
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equitable  to  interpctse  for  the  purpose  of  a  specific  perform- 
anoe,  a  court  of  equity,  having  satiafactory  information 
upon  that  subject,  will  not  interpoae."(/)  But  of  these 
'Circumstances  the  coart  judges  by  settled  and  fixed  rules ; 
hence  the  dlBcretioa  is  said  to  be  not  arbitrary  or  capricious, 
but  judicial ;  {g)  hence,  also,  if  the  contract  has  been  entered 
into  by  a  competent  party,  and  is  unobjectionable  in  Its 
nature  and  circumstances,  specific  performance  is  as  much 
a  matter  of  course  and  therefore  of  right  as  are  damages.(A) 
The  mere  hardship  of  the  results  will  not  affect  the  discre 
tion  of  the  court.'(z)  * 

minClowMT.  HUgmuQ,  lY.  a:B.,l»T.        {»)  HftU  T.  Wunn,  S  Tei^  ns,  MS. 
(si  earing  T.  Nb^TS  Alt.,  18B;  While  r.    -  (I)  HarwMd  t.  Oop«, »  Bear.,  IM,  Wbtn 
iUBOti.TTM^SD,U:  BiKikleT.Mllcball.lS    Lord   Bomllly.  H.  S.,  fully  dUeoiMt  tba 


id.,  100,111;  Borel 


aU;  BiMkleT.  Mllcball,  18    Lord   Bomllly.  H.  fi 
I  T,  Hnaaay,  i  Ball  A  B,,   naton  of  Uie  alMmli< 


■  Buita»tomeeifiepaf&rmanee.'\  It  la  as  much  a  matter  of  course  fora  court 
of  equity,  tilting  aa  such,  to  decree  the  spectBc  perf  onnauce  of  a  contract,  aa 

for  a  court  of  law  to  give  damaKSS  for  ttke  breach  of  it,  where  the  matter  con- 
ceraa  real  estate,  la  valid,  unobjectionable  In  its  nature,  and  in  the  circum- 
atuices  connected  with  it ;  it  must,  however,  be  capable  of  being  enforced. 
Hall  V.  Warren,  9  Ves.,  608;  Haywood  v.  Cope,  25  Bow  ,  140;  Rogers  v.  Saun- 
ders, 16  Me.,  92;  Grifflth  v.  Frederick  Co.  B'lt,  6  Gill  &  John.,  424;  Hgg  v. 
Corder,  13  Leigh.,  08;  Meeker  v.  Meeke/,  16  Conn.,  408;  Seymour  v.  Delancey, 
Cow.,  iA5\  6  Johns.  Ch.,  222;  King  t.  Merford,  1  N.  J.  Eq.,  274;  Plummer  r. 
Kepler,  26  id.,  481;  Anthony  v- Leltwich,  3  Band.  (Va.).  238;  Prater  v.  Miller, 
3  Hawks..  029;  Turner  v.  aaf ,  S  Bibb.,  C2;  Frlsly  v.  Ballance,  4  Scam.,  287; 
Broadwell  v.  Broodwell,  6  111.,  S99;  SIcMurlriey.  Bennett,  Harr.  Cbau.  (Mich.), 
124;  Dougherty  v.  Hamston,  2  Black  ,  278;  St.  John  v.  Beaedict,  6  Johns.  Ch., 
Ill;  McWharter  v.  aicMahn.  1  Clark,  (N.  Y,),  400;  Henderson  v.  Hayes,  2 
"Watts.,  148;  Ferkinson  v.  Wright,  J)  Han.  &  Michen,  324;  Leigh  v.  Crump.  1. 
Ired.  Eq.,  2tl9;  Gould  v.  Womuck,  2  Ala,,  88;  Pulman  v.  Owen,  25  Id.,  493; 
Ash  V.  Daggy,  6  Ind,,  2B9;  Howard  t.  Moore,  4  Sneed,,  817;  Minturn  t.  Sey- 
monr,  4  Johns.  Ch.,  ^7;  Jackson  v.  Ashton,  11  Peters,  229;  Bowen  v.  Irish.  6 
Bosw.,  249;  Lowery  v.  BufQngton,  0  W.  Va,,  249:  Abbott  v.  L'Hommedien, 
10  Id.,  077;  Steams  t.  Beckham,  31  Oratt.,  379. 

Whenjudidal  duereiion  mjum,]  The  relief  demanded  in  an  action  for  the 
specific  performance  of  a  contract  lies  in  the  discretion  of  the  court,  only  so 
far  as  it  must  necessarily  judge  whether,  under  the  circumstances,  the  agree- 
ment ia,  OT  is  not,  an  inequttabli;  one.  When  that  fact  is  determined.  Judicial 
discretion  ceases,  Goodwin  v.  Collins,  4  Iloiist,  (Del.),  26;  King  v,  Ilamillon, 
4  Pet.,  310j  Lee  t.  Kirby,  101  Mass..  430;  Wedgwood  v.  Adams.  6  Beuv.,  flOO. 
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CHAPTER  II. 

OF  THE  EXTENT  OF  THE  JURISDICTION. 

§  36.  It  has  already  been  in  substance  observed  that  if  a 
contract  be  made  and  one  partj^  to  it  make  default  in  per- 
formance, there  appears  to  result  to  the  other  party  a  right 
at  his  election  either  to  insist  on  the  actual  performance  of 
the  contract,  or  to  obtain  satisfaction  for  the  non-perform- 
ance of  it.{a)  It  may  be  suggested  that  from  this  itfoUows 
that  a  perfect  system  of  jui-isprudence  ought  to  enforce  the 
actual  performance  of  contracts  of  every  kind  and  class, 
except  only  when  there  are  circumstances  which  render 
such  enforcement  unnecessary  or  inexpedient,  and  that  it 
ought  to  be  assumed  that  every  contract  is  specifically  en- 
forceable until  the  contrary  be  shown.  But  so  broad  a 
proposition  lias  never,  it  is  believed,  been  asserted  by  any 
of  the  judges  of  the  court  of  chancery,  or  their  successors 
in  the  high  court  of  justice,  though,  if  prophecy  were  the 
function  of  a  law  writer,  it  might  be  suggested  that  they 
will  more  and  more  approximate  to  such  a  rule.' 

Judges  have  someiimes  dwelt  upon  those  negative  cir- 
cnmstances  which  render  specific  performance  unnecessary 
or  inexpedient ;  sometimes  on  those  affirmative  circum- 
stances which  render  such  perfonnance  necessary  and  ex- 
pedient. 

(a)  See  nipra,  f  t. 

'  fluto  in  raped  to  what  eontraeU  kUI  be  enforeed.1  Everj;  coDtract  should  be 
enforced,  the  subject  of  which  U  Guaceptible  of  aubstantial  enjoyment;  pro- 
vided the  circumBtaiices  surrounding  aDU  connected  with  the  contract,  bring  it 
within  the  rules  entitling  the  part;  to  equitable  relief.  Bruck  v.  Tucker.  43 
Cal.,  347:  Johnson  v.  Ricket,  5  i(L,  218.  Where  the  agreement  is  ia  writing, 
ia  fair  and  certain,  ia  upon  an  adequate  conslder&tion.  and  is. capable  of  being 
enforced,  a  court  of  equity  will  decree  speclflc  tferfonnance  as  a  matter  of 
course.  Chance  t.  Beall,  ^0  Oa.,  143;  Rogers  v.  Saunders,  16  Me.,  63:  Hoffer 
T.  Hotter,  16  N.  J.  Eq.,  147.  Wherever  such  faterfereace  becomes  necessary 
to  prevent 'the  improper  diversion  of  a  spcciflc  fund  devoted  to  a  particular  use, 
or  to  prevent  a  great  and  irreparable  injury,  or  to  avoid  a  multiplicity  of  ac- 
tions ;  a  court  of  equity  has  Jurisdiction,  and  will  interfere.  Skinner  v.  3(or- 
ris  Canal  &  Banking  Co., 27  N.  J.Eq.,  364;  Farmer  v.  Vallentine,  3  Nebr.,496. 
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§  97.  The  following  propositions  may  help  to  explain  the 
extent  to  which  the  juiTsdiction  has  hitherto  gone,  assuming 
in  each  proposition  (nnleas  otherwise  stated  or  implied)  the 
existence  of  a  contract  •binding  in  equity.  The  court  will 
interfere  in  specific  performance  :' 

(1)  Where  there  ia  no  common  law  remedy. 

(2)  Where  the  common  law  remedy  exists,  but  is  not 
adequate. 

Oa  the  contrary,  the  court  will  not  interfere  in  specific 
performance : 

(3)  Where  the  common  law  remedy  exists  and  is  adequate. 

^  Equity  ereatei  no  right  of  action.']  Kolwithstanding  a  court  ot  equity  will 
aupply  a  remedy  wbere  none  ensls  at  law,  yet  it  will  not  create  a  ri^t  of  ac- 
tion wilere  the  law  gives  none.  The  rule  wnich  requirea  a  plaintiff  to  show  a 
present  subsisting  r^iit  of  action,  la  equally  regarded  in  equity  as  at  law.  Hoy 
V.  Hansbrough,  1  rreem.  (Miss.)  CU.,  633;  see  Foote  v.  Garland,  1  Sm.  & 
Hush.  Ch,,  te;  Slanson  V.  Watkina,  44  N.  T.  Bupr,  Ct.,  78. 

TFAai  rtTMdy  mowt  ^fUn  tuerated.]    Specific  performance  is  most  frcqueotly 


exercised  in  the  case  of  contracts  concerning  real  estate,  the  remedy  being  ap- 
plied not  only  as  between  the  original  parties,  but  also  to  all  who  claim  under 
them.  Glaze  v.  Drayton,  1  Desau,  109;  McMorris  v.  Crawford,  15  Ala.,  371 ; 
Ewina  v.  Gordon,  49  N.  H.,  444;  Nesbit  v.  Moore,  9  B.  Mon.,  608;  "neman  v. 
Roland,  27  Pa.  St.,  429;  Ambrouse  v.  Keller.  22  Oratt.,  769;  Laverty  v.  Moore, 
33  N.  T.,  858;  Murphy  v.  McVicker,  4  McLean,  208;  8t.  Paul  Div.  v.  Brown, 
9  Minn.,  167;  Yarick  v.  Edwards,  1  Uoffm.  Ch.,  882;  Sterling  v.  Eiepsattle, 
24  Ind.,  94;  Maddoi  t.  Rowe,  38  Ga.,  481 ;  Vaughn  v.  Baikley,  6  Whart.,  392; 
Harding  y.  Hetropol.  K.  R.,  L.  K.,  7  Ch.  154;  Eastern  Counties  R.  R.  Co.  v. 
Hawkes,  G  House  of  Lords,  S81 ;  Lewis  v.  Lord  Lechmore,  10  Med.,  608;  Hood 
■V.  Nonhwestem  R.  R.  Co.,  B  Eq.,  6M;  afl'd,  0  Ch.  App.,  525. 

Choiee  (^  Bem«^e».]  Notwithstanding  a  vendor  of  real  estate  ueualty  has  an 
adequate  remedy  at  law,  yet  he  has  a  choice  of  remedies.  Forsyth  v.  McCau- 
ky,  48Ga.,402;  Pinkie  T.Curtisa. 4 Brown's  Ch.,  829;  Carey*.  Smith,  2N.Y., 


60:  Schrqrcll  v.  Hopper,  40  Barb,,  425;  Bryson  v.  Peak,  8  Ired.  Bq.,  810j 
Phyfe  T.  Wardell,  6  Paige  Ch.,  2fl8;  Springs  v.  Sanders,  Phill.  (N.  C.)  Eq.,  67; 
Knlej  V,  Aiken,  1  Grant.  Pa.  Gas.,  88;  Lanison  v.  Barb,  4  Watts.,  ST;  Old 


Cohmy  R.  R  Co.  v.  Evens,  6  Gray,  26.  In  Deck's  Appeal  (67  Pa.  St.,  467)  and 
EauOman's  Appeal  (S5  Pa.  St.,  S§3),  the  bill  was  dismissed,  where  the  whole 
object  of  it  was  to  obtain  payment  of  the  purchase  money. 

RuU  in  regard  to  pertonal  property.^  Whatever  may  be  the  nature  of  the 
property,  if  the  plaintiff  has  not  an  adequate  remedy  at  law,  a  court  of  equity 
will  entertain  jurisdiction.  It  is  no  ground  of  demurrer  to  a  bill,  that  it  seeks 
specific  performances  of  a  contract  relating  to  persomility.  Carpenter  v.  Mut, 
Safety  Ins.  Co.,  4  Sandf.  Ch..  408;  Clark  v.  Flint;  32  Pick.,  231;  Boundtree  v. 
McLean,  1  Hemp.,  240;  Sullivan  v.  Fink,  1  Md.  Ch.,  59;  Waters  v.  Howlaud, 

I  Md.  Ch.,  112;  City  CouncU  v.  Page,  Spear.  (S.  C.)  Ch.,  169;  Hoy  v.  Hans- 
borough,  1  Freem.  (Miss.)  Ch.,  533;  Lloyd  v.  Wheatly,  2  Jones'  Eq..  267; 
Johnson  V.  Rickert,  B  Cal.,  218;  Duffv.  Fisher,  15  id.,  875;  Furman   v.  Clark, 

II  N.  J  Eq.,  8  Stock.,  306;  Mechanics'  Bk.  v.  Beaton,  1  Peters,  299;  Cutting 
V.  Danna,  26  N.  J.  Eq.,  265;.  Corbiu  v.  Tracy,  84  Conn.,  335. 

WTiere  the  property  Tun  ste^tionai  'Calue.]  Specific  performance  will  be  de- 
creed for  the  delivery  of  chattels  which  none  but  the  defendant  can  supply, 
and  which  are  necessary  to  enable  the  plaintiflT  to  fulfill  a  contract  with  third 
parties.     Buxton  v.  Lister,  3  Atk.,  385. 

ConiTaet»  for  Vi£  »aU  ofttoek.]  If  a  breach  of  contract  can  be  fully  compen- 
sated in  damages,  equity  will  not  iolerfere.     Specific  performance  will  be  de- 
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(4)  Where  the  contract  is  such  as  the  court  cannot  per- 
form. 

(6)  Where  the  performance  of  the  contract  would  prove 
useless.  • 

(6)  Where  the  court  would  be  nnable  to  enforce  its  own 
judgment. 

(7)  Where  the  enforced  performance  of  the  contract 
would  be  worse  than  ita  non-performance. 

(8)  Where  the  contract  is  voluntary. 

(9)  Where  the  plaintifE  has  elected  to  proceed  in  some 
other  manner  than  for  specific  performance. 

(10)  Where  the  jurisdiction  has  been  taken  away  by 
statute. 

creed,  however,  -when  the  contract  to  convey  stock  is  clear  and  deflniM,  and 
the  uncertain  value  of  the  property  renden  it  difficult  to  do  Justice  by  an  award 
of  damages.  White  v.  Schnyler,  1  Abb.  Pr.  (N.  8.),  800;  S.  C,  81  How.  Pr., 
36;  Treasurer  v.  Commercial  Co.,  !8  Col.,  8M. 

Speeifia  perforraanet  at  te  dtbtt.']  Specific  performance  of  A  contract  to  bor* 
row  or  lend  money,  will  not  be  enforced  by  a  court  of  equity.  Rogers  v.  Cbal- 
lis,  27  Beav.,  ITS;  Biebel  v.  HoMnthal,  81  L.  J.  C,  836;  Lariss  v.  Qurety,  L. 
R.  B  P.  C,  846.  An  agreement  to  rave  security  for  a  debt  will  be  enforced. 
Ashlon  V.  Corrigan,  L.  R,  18  £q.,  76;  Robinson  v.  Cathcart,  2  Cranch,  DM; 
Ogden  T.  Ogden,  4  Ohio  Bt,  182;  Stockiey  v.  Davis,  17  Ga.,  177.  A  parol 
contract  for  a  mortgage  of  peraonal  property  was  made,  a  valuable  consideiH' 
tion  being  given  therelor,  and  the  Statute  of  Frauds  not  requiring  the  same  to 
u.  . ..;__  .T.w  .v.. - -. -^... .J -_*- — de  contract.  Trie- 
it  firm  agreed  to  sell 
_ .  „.,r„ -Held,  tEat  the  con- 
tract, although  for  the  sale  of  a  debt,  would  be  specifically  enforced,  for  the 
reason  that  tbo  complidnant  has  not  a  clear  and  adequate  remedy  at  law.  Cut- 
ting T.  Dana,  25  N.  J.  Eq..  Z«5.  The  foUowing  written  agreement  vras  made 
by  the  owner  of  a  mortgage  debt:  "  that  on  receiving  money  from  another 
person,  he  will  pav  him  a  specific  portion  of  the  debt  when  received,  and  in 
manner  as  received."  Held,  that  such  an  agreement  would  I)e  specdflcallv  en- 
forced. Buck  V.  Bwasev,  8S  He.,  41.  The  vendor  of  land  agrwd  to  release 
the  same  from  the  lien  of  a  morteage.  Held,  that  specific  performance  would 
not  be  decreed.  Bennett  v.  Abrams,  41  Barb..  619;  Barkley  v.  Bapkley,  14 
Kch.  Eq.,  la.  In  Barry  v.  Walker  (6  B.  Hon.,  464)  land  was  sold,  the  pur- 
chase price  to  be  paid  immediately  in  order  that  the  same  mi^t  be  releued 
from  Uie  lien  of  certain  mortgages;  part  of  the  price  was  ptdiT  8»d  a  tiill  waa 
filed  enjoiuine  the  vendor,  who  was  insolvent,  from  selling  and  from  commit- 
ting waste.  A  decree  wae  obtained.  Afterward  the  purchaser  tendered  mwd 
notes  for  the  full  amount  of  the  purchase  money,  ofTered^to  perform,  and  nled 
an  amended  bill  to  compel  a  spedflc  performance  of  the'contract.  The  land 
was  sold  under  foreclosure,  uid  bought  in  by  the  par^  to  whom  it  was  origi- 
nally sold,  who  paid  cash  tor  the  amount  <n  the  lien.  Held,  that  he  haa  a 
right  to  extinguish  the  lien  in  that  manner.  Qillis  v.  Hall,  a  Brems.  (Pa.),  849; 
Broadwetl  v.  Broadwell,  6  Bl.,  CSS;  IMley  v.  Lichfield,  10  Hlch.,  20.  The 
grantee  of  land  executed  a  bond,  the  consideration  being  the  support  of  the 

gantoT  for  life,  and,  in  case  of  neglect,  to  reconvey  the  land.  Held,  upon 
iluTB  to  perform,. that  a  court  of  equity  would  decree  a  re-convey&nce.  Rob- 
inson V.  Robinson,  S  Orav,  447.  A  contract  to  Indemnify  against  a  pecuniary 
liability  will  be  specifically  enforced,  notwithstanding  its  performance  is  re- 
versed by  a  penalty.  Chamberlain  V.  Blue,  6  Blackf.,  491;  Champion  v.  Brown, 
6  Johns.  Ch..  89S. 


be  in  writing — Held,  that  a  court  of  equity  would  enforce  uie  contract.    Trie- 
i.^-..  „   T. ,.  «j     in>      "Tie  creditoni  of  an  insolvent  firr  -  — ■■  ' " 
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After  the  foregoing  propositions  have  been  discnseed,  ifc 
will  be  shown : 

(11)  That  the  jarisdiction  is  against  the  defendant  per; 
sonally. 

Lastly  will  be  considered  ; 

(12)  Certain  cases  of  quasi-contract  in  which  the  court 
has  jurisdiction. 

1.  Where  there  is  no  common  law  reinedy. 

g  S8.  In  many  cases  thongh  a  contract  was  in  conscience 
obligatory  npon  both  the  parties  to  it,  yet  the  common  law, 
£rom  the  strictness  of  its  forms,  afforded  no  remedy  to  the 
party  injured  by  the  other's  non-performance.  The  defect 
of  justice  which  hence  arose  was  avoided  by  the  jnrisdiction 
of  equity,  which  in  such  cases  has  compelled  the  specific  - 
execution  of  the  contract,  if  in  other  respects  fit  for  the 
intervention  of  the  court. 

g  39.  By  the  principles  of  the  common  law,  exact  per- 
formance by  the  plaintiff  of  his  part  of  the  contract  accord- 
ing to  its  very  t^ms  must  be  averred  and  proved;  whereas, 
in  equity,  a  distinction  has  been  made  between  those  terms 
which  are  of  the  essence  of  the  contract  and  those  terms 
which  are  not  thus  essential,  and  a  breach  of  which  it  is 
inequitable  for  either  party  to  set  up  against  the  other  as  a 
reason  for  refusing  to  execute  the  contract  between  them. 
In  these  cases  the  doctrine  of  common  law  was  forfeiture, 
the  doctrine  of  equity  is  compensation.  "  Lord  Thurlow," 
to  quote  the  language  of  Ms  successor  Lord  Eldon,  "  used 
to  refer  this  doctrine  of  specific  performance  to  this :  that  it 
is  scarcely  possible  that  there  may  not  be  some  small  mis- 
take or  inaccuracy ;  as,  that  a  leasehold  interest  represented 
to  be  for  twenty-one  years,  may  be  for  twenty  years  and 
nine  months ;  some  of  those  little  circnmstances  that  would 
defeat  an  action  at  la^,'and  yet  lie  so  clearly  in  compensa- 
tion that  they  ought  not  to  prevent  tlie  execution  of  the 
contract."(6)  On  tiiis  ground  the  jurisdiction  rests  in  all 
cases  where  specific  performance  is  decreed  with  compensa- 
tion by  the  plaintiff. 

%  34.  The  fact  that  the  common  law  remedy  has  been  lost 

(i)  Id  Mortlock  T.  BUler,  10  Vm.,  806-8.    B««,  alM,  SttwMt  t.  AUlMan,  1  Hm..  tS,  St. 
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by  the  default  of  the  very  party  seeking  the  specific  per- 
formance of  a  contract  will  not  exclude  the  jurisdiction,  if 
it  be  notwithstanding  conscientious  that  the  contract  ahoold 
be  performed,  as  in  eases  where  the  plaintiff  has  performed 
his  part  substantially,  but  not  with  such  exactitude  as  to  be 
able  to  plead  such  performance  as  the  common  law  courts 
required,  (e)' 

§  31.  But  besides  these  cases,  there  are  many  others  in 
which  the  court  interferes,  because  there  is  no  common  law 
remedy  by  reason  of  something  in  the  subject-matter  of  the 
contract,((^)  or  the  parties  to  it,  or  the  form  in  which  it  is 
concluded. 

§  39.  Thus  the  court  wiU  givB  relief  in  respect  of  a  con- 


>  This  rule  is  welt  established,  and  forms  ooe  of  the  leBding  festiires  of  equity 
Junadiction.  Performance  to  the  letter  is  not  required;  and  it  is  aufBctent  if 
the  complaiiiunt  can  show  that  he  has  not  been  in  fault,  and  that  he  lias  taken 
all  proper  steps  toward  performance.  McCorckle  t.  Brown,  B  Smedcs  and 
Marsh.,  167;  Coale  v.  Barney,  1  Gill  &  John.,  324,  and  Voorheea  v.  De  Meyer, 
2  Barb,  Sup,  Ct.,  ST,  are  IcaainK  cases  on  this  point.  In  the  former  case  an 
agreement  was  entered  into  on  tne  STth  of  November,  1813,  iKtween  the  eeetuii 
out  trutS  foi  life,  and  of  the  remainder  in  fee,  and  the  trustee  of  a  certain  estate 
held  br  the  lalter  in  fee;  the  object  of  which  was  to  lease  out  certain  unim- 
provea  trust  property,  to  secure  to  all  the  eegtnii  </ue  tratt  an  immediate  partici- 
pation in  the  proflu.  It  waa  agreed  tliat  the  trustees  should  appoint  an  agent 
to  make  leases  for  ninety-nine  years,  with  liberty  of  renewal  for  such  rents  aa 
should  be  thought  reasonable  by  the  parties  interested,  payable  to  the  a^nt,  in 
trust  for  the  c«stui»  qu*  tnul,  their  executors  and  administrators,  in  certain  pro- 
portions. On  the  aeih  of  September,  1833,  a  bill  was  filed  by  two  of  the  catuii 
que  trv«i,  against  tbc  third,  for  a  speciSc  execution  of  the  agreement,  on  the 

Sound  that  the  defendant,  since  the  year  1818,  had  prevented  the  execution  of 
e  leases,  and  refused  to  do  any  act  toward  carrying  the  contract  into  cBbct. 
This  charge  was  proved,  and  it  was  held  that  the  court  would,  in  the  exerciae 
of  its  duty,  satisfy  ttie  minor  provisions  of  the  agreement  only  so  far  as  could 
be  done  consistently  with  the  great  design;  that  the  agreement  containing  pro- 
visions which,  because  of  a  tecimical  principle  of  law,  could  not  be  hteiilly 
performed,  the  court  would  give  it  that  construction  which  the  rules  of  law 
would  tolerate,  and  the  intention  of  the  parties,  collected  from  the  whole  in- 
strument, would  Justify;  that  the  failure  to  comply  with  an  engagement  to  do  a 
merely  nugatory  act  should  not  impair  the  right  of  the  complainants  to  the 
specific  performance  of  the  agreement ;  the  facts  in  the  case  otherwise  sustain- 
ing the  bill;  and,  further,  that  the  lapse  of  time  did  not  amount  to  laches,  ao 
gross  as  to  conclude  tlie  rights  of  the  parties.  In  Voorhecs  v.  Do  Mever,  G. 
agreed  with  D.  to  pay  for  certain  lands  in  five  equal,  annual  installments, 
'ovenly-eight  years  after  the  date  of  the  agreement,  liavin^  made  pajTnents 
from  time  to  tunc,  G.  proposed  to  D.  that  he  should  give  him,  Q.,  a  deed  for 
the  landls,  and  secure  the  remaining  payments  by  mortgage  on  the  property. 
D.  tendered  a  deed  which  w-as  not  satisfactory  and  was  refused,  and  O.  filed  a 
bill  for  a  specific  performance.  Held,  that  G.  had  not  so  far  departed  from  the 
terms  of  liia  contract  as  to  be  refused  relief;  and  tbat  where  non-compliance 
with  the  terms  of  an  agreement  does  not  go  to  its  essence,  relief  will  be  granted, 
not  withstanding  the  laches  of  the  party  seeking  to  enforce  performance,  fiee, 
alao,  Shaw  t.  Uvermore,  3  Green's  (Iowa)  Rep.,  338. 
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tract  to  assign  a  chose  tn  action,(e)  or  of  a  contract  concern- 
ing the  hope  of  saccession  of  an  helr,(/)  although  no  dam- 
ages could  have  been  recovered  at  common  law  for  contracts 
dealing  with  these  subject-matters,  and  it  will  in  a  proper 
<!ase  specifically  enforce  a  right  of  pre-emption,  and  restrain 
by  injuncion  the  violation  of  such  a  right,  and  will  siiecili- 
cally  enforce  a  compromise,  {g)'  In  one  case  Plumer,  M.  B. , 
istimated  the  opinion  that  where  a  promissory  note  had 
been  handed  over  for  valuable  consideration  unindorsed,  a 
court  of  equity  would,  at  the  suit  of  the  holder,  compel  the 
transferor,  or  his  personal  representative,  to  indorse  it  in 
order  to  substantiate  the  right  of  the  transferee.  (A)  A  con- 
tract between  joint  tenants  of  a  copyhold  estate  to  divide  it 
between  them  has  been  specifically  enforced,  (z)' 

§  33.  Again,  the  court  will  specifically  enforce  a  contract 
to  execute  a  mortgage,  and  that  even  with  an  immediate 
power  of  sale  where  the  money  has  been  actually  advanced 


.  lalnfra,  IIOIHetMq.    See,  alao,  1  Fonbl.  (A)  WuklniT.U*nle,3  J.  *  W,  W:  Brlea 

Bq.,»e.  onBllbaitbedO.lM.   DUangiJIlb  Bdg«T. 

7ir)  H(iciifra7T.rotbergIU,L.B.lE4.,M7,  BumrOrd,  SI  Bea*.,UT. 

ns:  Btemlagfam  Caail  Co.  r   Cartwi1«lit.  (1)  Bolton  r.  Ward,  4  H>.,  BO.   Sea,  too, 

II  Cb  D.,  131.    Ct.  Lord  CulnKtcia  T.  Wy-  Baton,  OSD  {oontnat  (brexcbMige). 


'  Eveiy  contract  cannot  be  enforced  in  a  court  of  equity;  it  is  only  wliere  it 
is  strictly  equitable  to  do  eo,  tluit  the  legal  intention  and  efTect  will  be  carried 
out.     Canterbury  Aqueduct  Co.  t.  Susworth,  23  Conn.,  008. 

■  Where  a  legal  remedy  is  obstructed,  a  court  of  equity  may  enforce  or  set 
aride  a  contract  to  purchase  lands,  compel  deeds  of  confinnation  to  be  made, 
■ltd  in  a  case  where  deeds  are  lost,  or  not  recorded,  a  court  of  equity  will  inter-  - 
*ene.  Blight  v.  Banks.  6  T.  B.  Mon.,  158;  Dftvia  v.  Hall,  4  id.,  28;  Cummings 
T.  Coe,  10  CaL,  539.  Where  without  fault  of  the  grantee,  a  deed  was  lost  before 
being  recorded,  the  grantor  was  compelled  to  give  a  duplicate  deed.  A  demand 
must  be  flrgt  made.     Conlia  t.  Rvan,  47  Cal.,  71 )  see  Lindeman  t.  lUnkHT.  43 


rt  of  equity  n 
irty,  when,  ne 


n  of  property,  when,  nerertheleas,  it  will  refuse  to  disturb  the  posses- 
sion where  it  has  b^n.  obtained  without  its  agency.  Crane  v.  Qough,  4  Hd., 
316.  Where  a  jurisdiction  has  been  properly  acquired,  a  court  of  equity  will 
settle  the  controversy,  even  in  a  case  which  did  not  afford  original  grounds  of 

{urisdictiott.  Broolu  v.  Stoley,  8  HcLean,  S28;  Pearson  v.  Darringtou,  21  Ala., 
SO;  Martin  v.  Tidwell,  88  Geo.,  833;  Franklin  Ins.  Co.  v  McCrea,  4  Greene 
S)W8),  329;  Handley  f.  Fitzburgh,  1  A.  K.  Harsh.,  34;  6Cate  \.  McKay,  4S 
0.,  5M;  Armstrong  v.  Qilchrist,  8  John.  Ch.,  434,  481;  Londer'a  Appeal,  67 
Fa.  St.,  498.  It  was  held  that  a  judgment  for  specific  performance  could  not 
be  gnnted,  even  in  a  case  where  the  evidence  was  sufflelent  to  warrant  such  a 
suit.  This  was  in  an  action  by  the  vendors  of  real  property  against  the  pur- 
chaser for  damages  for  the  non-fulfillment  of  contract.  The  trial  was  without 
ajury.  Towle  v.  Jones,  19  Alb.  Pr.,  449;  see  Cowenhoren  v.  City  of  Brootiiyii, 
tSBarb.,  9.  Damages  for  breach  of  a  covenant  to  improve  Uuid  sold  for  a 
public  square  recovered  in  an  action;  held  no  bar  to  a  subsequent  suit  for 
qiectAc  performance  of  a  covenant  to  keep  the  premises  forever  open  as  such 


qiectfic  performance  of  a  covenant  to  keep  the  premises  forever  open  a 
public  square.    Btuyvesant  t.  ifayor  of  New  York,  11  Paige  Ql,  414. 
2 


oyG.OOl^lc 


18         PBY  ON  SPECrPIO  PBEFORMANCE  OF  CONTRACTS, 

either  before  or  at  the  time  of  the  contrtLct;{j)  though  it  will 
not  BO  enforce  a  mere  a/^reement  to  lend,  advance,  or  pay 
money(*)  (though  the  loan  be  one  to  be  secured  by  mortgage), . 
while  it  rests  entirely  anperformed  either  by  the  intended 
lender(^  or  by  the  intended  borfower.(m)  "The  Statute  of 
Frauds  does  not  apply  to  such  a  case.  Therefore  if  the 
court  has  jorisdiction  in  such  a  case,  any  conversation  may 
be  made  the  subject  of  a  suit  for  specific  performance  :  thus 
if  two  ftiends  are  walking  together  and  one  says,  '  Will  you 
lend  me  £100  at  £G  per  cent,  for  a  year  on  good  security  i ' 
and  the  other  says  'I  will,'  that  conversation  might  be  made 
the  subject  of  a  suit  for  specific  performance  in  this  court 
if,  on  the  next  day,  one  friend  should  say  '  I  do  not  want 
the  money/  or  the  other  should  say  *  I  wUl  not  lend  it.*' 
Nothing  would  be  more  difficult  and  more  dangerous  than 
the  task  which  this  court  would  have  to  perform  if  it  were 
to  investigate  cases  of  that  description."  (to) 

§  S4.  In  one  case  there  waa  a  contract  by  B.  to  advance 
C.  £3,000  on  the  security  of  some  leasehold  houses  for  five 
years.  B.  advanced  £600  on  deposit  of  the  lease  of  one  of 
the  honses.  The  contract  was  (in  the  opinion  of  the  conrt) 
that  B.  should  not  be  entitled  to  call  for  the  lessor's  title. 
Nevertheless  he  did  call  for  it,  and  on  its  being  refused, 
filed  a  bill  for  specific  performance  of  the  contract,  or  for 
the  sale  of  the  property  to  repay  him  the  £600  and  interest. 
The  court  considered  that  the  plaintiff  was  in  the  wrong, 
but  the  defendant  submitting  to  perform  the  contract  with- 
out showing  the  lessor's  title,  and  the  plaintiff  electing  to 
have  a  decree,  made  him  pay  the  costs  of  the  suit,  as  the 
price  of  its  interference,  (a) 

%  3ff.  In  another  case  3.,  who  had  become  liable  for  a 
debt  of  W.,  and  with  whom  W.  had  deposited  title  deeds 
as  an  indemnity,  was  held  entitled  to  have  a  written  mem- 
orandum of  the  terms  of  the  deposit  signed  by  W.(^) 

§  30.  Again,  though  no  action  would  lie  at  common  law 
in  respect  of  a  contract  to  convey  by  a  particular  day,  which 
was  rendered  impossible  by  the  death  of  the  contractor  be- 


U>  AdHan  T.  Carrfnii,  I^  B  II  Eq.,  K;  (■•)  Blchi 

te*™""'  T.  Hodna,  L.  B.  U  Eq.,  IS.    Ct.  (Hi  Pel  L 

£^l(nT.Sak«nle7r3Ch.l>.,S(a.  CbillU.lT 

A)  LailMT.  aoBtmjj  Gnnbi  T>- B.  B  P.  (o)  Bta 

cm.   Ci: Broiub T. Odd;,  1  ~ "      ' 

(I)  Bogei*  T.  Culllt,  IT  Beai 


iiEi  ..  _»uiu»j,  80  Baft*.,  371, 
Lord  B0D1III7,  H.  B.,  IB  Bogon  i. 


,. , ,..  B«»».,  1T8. 

BotiMiy  r  GdiMTi  T»  B.  B  P.        (o)  BauT.  CllTle*,  Taml.,  60. 
— >■-  "-"-  -B.*M,Ki.  U»  8poTl«T.W)»yiiiKii,I0B« 
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fore  that  day,  yet  specific  performance  would  be  decreed  by 
the  coort  of  chancery  against  the  heir.(y)' 

g  87.  The  court  of  chancery  has  also  interfered  specifi- 
cally to  execute  a  contract  evidenced  by  a  bond  given  to  a 
wife  by  her  husband,  or  to  a  husband  by  his  wife,(r)  before 
marriage,  though  the  bond  was  suspended  at  common  law 
by  the  iutennatriage.* 

§  »8.  The  same  principle  equally  applies  to  give  the 
court  jurisdiction  where,  though  the  contract  is  in  its  nature 
snch  that  a  breach  of  it  can  be  satisfied  by  damages,  yet 
from  some  particular  circumBtances  this  remedy  is  not  open 
to  the  aggrieved  party  ;  therefore  where  a  contract  for  the 
purchase  of  timber-trees  was  comprised  in  a  memorandum 
which  appeared  not  to  be  the  final  contract,  but  was  to  be 

(g)  Bm  Mrnoeal*  or  ootuiMl  In  HUM*  T.  t.  Aoton,  Fne.  Cb.,  SIT.  SM,bM,aat«T. 
Sen.  U  Vu.,  M,  and  1  Had.  Cb^  MS.  Aeion,  italk.,  3».  ^ 

(r>  Cautl  T.  Bnekle.  I  P.  Woii..  Sfl ;  A«t(« 


Slnd.Eq.,U;  BpiTngT.  Car.  Iiu.  Co.,  8  Wheat.,  906.  And  the  aadgnee  Eu 
an  equitable  rlf^t  enforceable  at  tew  in  ttie  aisi^oT'B  name,  Dix  v.  Cobb,  4 
Ttam.,  511;  PaAer  t.  Grout,  U  Mass.,  1S7,  and  note;  IVlieeier  ▼.  Wheeler,  9 
Cow.,  31;  Eaatraan  t.  Wright,  6  Hck.,  316;  Welch  t.  Handefllle  1  Wheat., 
380.  In  reference  to  heirs  expectant,  it  is  said.  In  Dsrldson  v.  Little,  S9  Fcom. 
(10  Hania},  US,  titat  an  aneiecuted  contract  for  tlie  sale  of  land  will  not  ha 
enforced  in  a  court  of  equltj,  if  It  be  found  unconscionable.  But  after  It  hi 
OBce  been  ezecated  the  chancellor  will  not  Interfere  on  account  of  its  tMr"*-"' 
except  in  caaes  of  an  heir  expectant,  when  the  court  wSl,  upon  that  g 
alone,  dedare  It  void, 

*  lo  Qlaie  T.  DraTton,  1  Deaeaa.,  109,  the  contract  of  tlie  ancestoi  was  de- 
emed to  be  perfonned  by  the  infant  lieir  at  law,  who  was  allowed  aix  monthi, 
after  coming  of  age,  to  show  cause.    Upon  clear  proof  of  a  parol  contract  and 

I  part  perftomance  thereof ,  the  same  deci         "    '  '    '      —-'"-' 

i  minor,  in  the  case  of  Wilkinson  t.  Will 

T.  BimpBCm,  3  Hor.  &  John.,  81,  where  a  isihiei,  ui  t,,,,  ^ste  n  uuuu  »  uu 
daughter,  binding  himself  to  convey  certain  lands,  bat  died  without  doing  so, 
spedflc  performance  was  decreed  against  his  deTisees,  on  a  bill  filed  by  her  in 
17VT.  Bee,  also,  Newton  v.  Swazj,  8  N.  H.  R..  0.  In  New  York,  infant  or 
adult  hdn  of  a  vendor  are  bound  to  fulfill  his  contract  to  couvev  lands,  to  the 
extent  of  the  estate  that  descends  10  tliem,  and  may  be  compdied  to  do  so. 
though  not  named  in  the  contract.  But,  ordinarily,  the  court  wHl  not  compcd 
the  heir  to  enter  Into  personal  covenants,  tn  pursuance  of  an  agreement  by  tha 
aaceater.  Therefore,  where  the  vendor  agreed  to  convev  land  hy  a  good  and 
■uffldent  deed,  free  of  all  incumbrances,  and  died  leaving  a  'mdow  entitled 
to  dower,  and  bdn,  one  of  whom  was  an  infant,  and  the  h^  were  not  named 
in  the  contract.  It  was  held,  in  a  suit  against  them  for  a  specific  peiformance  of 
the  agreement  to  convey,  that  the  infant  defendant  must  convey,  bat  without 
covenants,  and  that  tfie  other  defendants  must  also  convey,  but  with  covenants 
against  their  own  acts,  on  payment  of  the  sum  due  by  the  terms  of  the  con* 
tnct,  deducting  out  of  each  payment  due,  and  to  become  due,  a  proportionate 
sliare  of  the  amount  that  should  be  found  to  be  the  value  of  the  widow's  rig^t 
of  dower.    Bill  v.  Ressegleu,  17  Barb.,  IW. 
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made  complete  by  enbeeqnent  articles,  so  that  it  was  doubt- 
ful whether  the  contract,  as  it  then  stood,  would  not  have 
been  considered  at  law  as  incomplete,  and  so  the  plaintiff 
have  been  debarred  of  any  remedy  there,  Lord  Hardwicke 
held  that  the  contract  was  one  which  the  court  of  chancery 
could  speciAcally  perform.(«)  In  another  case  a  contract  to 
purchase  a  debt  was  enforced  against  the  purchaser,  on  the 
ground  that  the  debt  had  not  been  so  assigned  to  bim  as  to 
enable  him  successfully  to  sue  at  law  ;{{)  and  in  the  case  of  a 
contract  for  the  purchase  of  goyemment  stock,  the  fact  that 
the  plaintiff  was  not  the  original  holder  of  the  scrip,  but 
merely  the  bearer,  which  rendered  it  doubtful  whether  he 
could  maintain  an  action  at  law  upon  the  contract,  was  one 
ground  on  which  the  court  of  chancery  was  held  to  have 
Jurisdiction,  (m)' 

§  SO.  It  is  said  that  before  the  time  of  Lord  Somers  the 
practice  of  the  court  of  chancery  was  to  send  the  parties  to 
law,  and  to  entertain  the  suit  only  in  case  of  the  plaintiff 
there  recovering  damages,  (»)  a  practice  which,  of  course,  in- 
volved the  proposition  that  specific  performance  could  not 
be  granted  except  in  cases  where  damages  could  be  recovered 
at  law.'  The  case  in  which  this  principle  was  the  most 
distinctly  maintained  was  that  of  Dr.  Bettesworth  v.  The 
Dean  and  Chapter  of  St.  Paurs,(M)  decided  by  Lord  King  In 
1726,  with  the  assistance  of  Raymond,  C.  J.,  and  Price,  J. 
A  lease  had  been  granted  by  the  defendants  previously  to 
the  disabling  statute  of  13  Eliz.,  with  a  covenant  to  renew 
for  ninety-nine  years,  and  the  plaintiff  sought  a  renewal  for 
the  t«rm  allowed  by  the  statute,  which  the  Lord  Chancellor 
refused,  on  the  ground  that  no  action  could  have  been  main- 
tained on  the  covenant  after  the  passing  of  the  statute.  "  I 
take  this  to  be  a  certain  clear  rule  of  equity,"  said  Ray- 
to  BoztoD  T.  LlitaT,  3  Alk.,  tSSi  bat  Bee 
l&ftm,  HSI7, 188.  {■)  Per  C 

(1)  WrMitT  Bell,  S  Pii.  SSt.  Cf.  Addarlaj    nerslar,  At 
T.  DmnO  8.  ft  S  ,  BOT.  (»)  Set.  C 

■  See  Coatwalgbt  t.  HutchiDBon,  8  Kbb.,  407;  Oould  t.  Womack,  %  Ala.,  83. 
In  New  York  alTcontracta  between  persons  in  contemplatioD  of  m&nWc  remala 
in  full  force  &fter  nicb  marriage  takea  place.  Laws  of  Kew  Yoik,  ISM,  p.  029, 
cb.  870,  S  3. 

■  Wbere  It  Is  not  clear  tbat  a  court  of  law  can  glre  the  relief  asked  for,  cban- 
c«r7  will  entertain  jurisdiction.  West  T.Wavne,  BMiss.,  IS;  Wbeelerv.UliotOD 
Canal  Bank,  Hantn;  Cb.,  M9;  PhUlpa  v.  lliomiMoa,  1  John.  Cb.,  1S9. 
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mond,  C.  J.,(i»)  "  that  a  specific  performance  shall  never  be 
compelled  for  the  not  doing  of  which  the  law  would  not  give 
damages.  The  covenant  to  oblige  them  to  make  a  lease  lor 
ninety-nine  years  is  gone,  and  damages  cannot  be  recovered 
for  part  of  a  covenant,  and  I,  therefore,  am  of  opinion  equity 
cannot  interfere."  This  decision,  which  was  opposed  by 
the  opinion  of  Jekyll,  M.  B.,  was  reversed  in  the  House  of 
Loi'ds ;  and  it  is  abundantly  evident,  from  the  cases  already 
cited,  that  the  jurisdiction  at  present  exercised  is  not  re- 
strained within  these  limits,  and  that  there  are  many  cases 
in  whicti  specific  performance  is  granted  where  no  action  for 
damaged  could  be  maintained,  (y)' 

2,  Where  there  is  no  adequate  common  law  remedy. 

3.  Where  there  is  an  adequate  common  law  remedy. 

§  40.  The  propositions  that  the  court  will  interfere  in 
specific  performance  where  the  common  law  remedy  exists, 
but  is  not  adequate,  and  that  the  court  will  not  interfere 
where  the  common  law  remedy  exists  and  is  adequate,  being 
in  the  nature  of  converse  propositions  will  be  conveniently 
considered  together.' 

(£1  PaceW.  Slewu^  3  Uer.,  161,  to  wblob  Mr,  JniUaa 

(■)  PatLcodBedeadAlalDLciiiKMiT.Nap-  Story  (Sq.  Jnr.,  i  Til)  hae  referred  u  a  dlo- 

per.  3  Scb.  JS  Lef.,  ttt;  Cannel  t.  Bockle,  1  tun  of  Grant,  d.  B.,  la  tbe  langiiace  at 

F.Wk<.,MS.   Tbe  paiaage  In  WUllama  t.  eounaal  mvumdo. 

1  >'  The  nhole  class  of  cases  ot  specific  performsnce  of  contracts  respecUng 
real  estate,  where  the  contract  U  by  parol,  and  there  has  been  a  part  perform- 
ance, 01  where  the  terms  of  the  contract  have  not  been  strictly  complied  with, 
and  yet  equity  relieves  the  party,  ate  pnxifs  that  the  right  to  maintain  a  suit  in 
equity  does  not,  and  cannot,  property,  be  said  to  depend  upon  the.  park's 
having  a  right  to  maintain  a  suit  at  law  for  damages.  In  cases  of  epeciflc  per- 
formance, courts  of  equity  Bometltnes  follow  the  law.  and  sometimes  go  far 
beyond  the  law;  and  tnelr  doctrines,  if  not  wholly  independent  of  the  point, 
-wnether  damages  would  be  given  at  law,  are  not,  in  general,  de^pendent  upon 
it.  Who^er  wiould  aasunie  the  eristence  of  a  right  to  damages  in  an  action  at 
law,  as  tbe  true  test  of  the  jurisdiction  iu  equity,  would  And  himself  involved 
in  endless  perplexity;  for  sometimea  damages  may  be  recoverable  at  law,  where 
courts  of  equity  would  yet  not  decree  a  specific  performance;  and,  on  the  other 
hand,  damages  may  not  be  recoverable  at  law,  and  yet  relief  would  be  granted 
in  equity."  Story's  Eq.  Jur.,  §  741.  See,  also,  Qetehell  v.  Jewett,  4  flreenl., 
860;  Andrews  v.  Andrews,  28  Ala.,  433,  which  coincide  in  the  doctrine  ss  ex- 
plained by  Mr.  Justice  Story,  and  as  laid  down  in  the  text.  There  arc,  how- 
ever, contrary  decisions  in  this  country.  See  Allen  v.  Beal,  3  A.  E.  Harsh., 
654,  and  Smith  v,  Carney,  1  Litt.,  3QS.  In  this  latter  case  relief  was  denied 
upon  a  rerbal  contract  for  the  sale  of  land,  after  a  delay  of  fire  years,  upon  th« 
express  ground  that  equity  would  not  relieve  where  the  law  would  not  award 
damages,  and  auwiapiU,  the  only  action  which  could  be  maintained  at  law,  the 
contract  having  been  made  before  the  introduction  of  the  Statute  of  Frauds. 
was  barred  by  the  delay. 
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g  41.  The  only  remedy  at  common  law  for  the  non-per- 
ionnance  of  a  contract  was  in  damages,  that  is  to  say.  in  the 
payment  of  a  sum  of  money  by  the  party  who  had  broken 
the  contract  to  the  party  injured  by  that  breach."  p 
money  were  in  all  cases  a  perfect  measure  of  the  injury 
done  by  this  breach,  it  is  evident  that  an  exact  equivalent 
for  the  wrong  might  be  made,  and  that  the  justice  done 
would  be  complete.  Bnt  money  is  an  exact  equivalent  only 
when  by  money  the  loss  sustained  by  the  breach  of  the  con- 
tract can  be  fiUly  restored.  Now  in  a  vast  variety  of  cases 
this  is  not  so ;  for  though  one  sovereign  or  one  shilling  is  to 
all  intents  and  purposes  as  good  as  any  other  sovet^ign  or 
shilling,  yet  one  landed  estate,  though  of  precisely  the  same 
market  value  as  another,  may  be  vastly  different  in  every 
other  circumstance  that  makes  it  an  object  of  desire ;  so 
that  it  evidently  follows  that  there  would  be  a  failure  of 
justice,  unless  some  other  jurisdiction  supplemented  that 
of  common  law,  by  compelling  the  defaulting  party  to  do 
that  which  in  conscience  he  is  bound  to  do,  namely,  actually 
and  specifioaUy  to  perform  his  contract.  The*  common  law 
treats  as  universal  a  proiKJsition  which  is  for  the  most  part, 
but  not  universally,  true,  namely,  that  money  is  a  measure 
of  every  loas.(z)  The  defect  of  justice  which  arose  from  this 
universality  of  the  common  law  principle  was  met  and 
remedied  in  certain  cases  by  the  jurisdiction  of  courts  of 
equity  t»  compel  specific  performance. 

§  49.  Even  when  money  is  alone  In  question,  the  com- 
mon law  remedy  Is  in  some  instances  less  beneficial  than 
that  afforded  by  courts  of  equity,  and  where  this  is  so,  a 
ground  is  laid  for  specific  performance  if  otherwise  a  proper 
remedy.  So  where  A.  gave  a  note  to  B.,  and  C.  agreed  with 
B.  for  the  relinqpishment  of  his  (B.'s)  claim  against  A.  on 
the  payment  of  certain  sums,  for  which  the  notes  were,  in 
the  contemplation  of  equity,  to  stand  only  as  a  security,  it 
was  held  that  the  court  of  chancery  would  specifically  per- 

(■)  Bm  ArU.  Bth  NIe.  lib.  9,  i*.  1. 

would  not  put  him  in  a  dtuatioo  as  beoeflcial  as  if  Uie  agreement  were  spectfl- 
callf  performed ;  or  where  the  compenaation  la  damagea  would  fall  short  of  the 
redress  to  which  he  is  entitled.  Philipe  v.  Berger,  9  Barb.  Bup.  Ct.,  608;  Phyfe 
T.  Warden,  3  Edw.  Ch.,  47.  Stuyvesam  v.  Mayor,  etc.,  of  New  York,  11 
Paige's  Ch.,  414i  Nevitt  v.  OiUespie,  1  How.  (Hiss. ),  108. 
I  Bee  McLane  r.  Elmer,  4  Ind.,  2S0. 
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form  the  contract,  though  the  relations  between  the  parties 
might  have  been  worked  out  by  actions  at  law.(a) 

§43.  Leach,  V.  C,  seems  to  have  considered  that  the 
fact  that  the  remedy  in  damages  given  at  common  law  de- 
pended for  its  beneficial  effect  upon  the  personal  responsi- 
bility of  the  defendant,  gave  the  other  party  to  the  contract 
a  fight  to  sue  in  equity  for  its  actaal  performance.  (5)  It  is 
evident  that  this  principle  applies  to  all  damages,  and,  if  it 
were  admitted,  would  give  the  court  jurisdiction  by.way 
of  specific  performance  in  all  cases  of  contract,  whether  for 
the  salQ  of  chattels  or  of  any  other  nature,  which  certainly 
is  not  the  law  of  the  court. 

In  another  case  the  same  learned  judge  appears  to  have 
held  that  the  circumstance  that  damages  at  law  would  not 
accurately  represent  the  value  of  the  contract  to  either 
party  was  a  ground  for  granting  specific  performance.  The 
contract  in  that  case  was  for  the  sale  of  debts  proved  under 
two  commissions  of  bankruptcy ;  and  Leach,  Y.  C,  granted 
specific  performance,  considering  that  to  compel  the  plaintiff 
to  accept  damages  would  be  to  comi>el  him  to  sell  those  divi- 
dends which  were  of  unascertained  value  at  a  conjectural 
price.(o)  The  learned  judge  just  named  seems  to  have  shown 
a  tendency  to  extend  the  jurisdiction  in  specific  performance 
somewhat  more  liberally  than  most  other  judges  ;(</)  and  the 
mere  want  of  exactitude  in  the  measure  of  damages  at  com- 
mon law  has  not  always  been  held  a  sufficient  ground  for 
the  equitable  jurisdiction.' 

§  44.  The  ground  of  this  jurisdiction  having  been  the  in- 
adequacy of  the  remedy  at  common  law,  it  followed  that 
where  that  remedy  waa  adequate,  chancery  did  not  interfere 

(a)  BMCb  T.  Ford,  T  H&  ,  108  (■nnaad  by  per  Lord  Hatbarler  (tben  Wood,  T.  C.),  ta 
Loid  Couenlum).    C£  Cosenl  t.  mbwn,  33  FolUrdi.  ClByton,  1  S.  A  J.,U1. 
BeaT-»7<porcbBM.iBoiwTaCMtnit).  (d)  Sm  WIUi;  t.  Cottle,  1  S.  & S.BM ;  Em- 
it] Jtolani  r.  BothMblia.  1  a.  A  8,  580.  Dey  T.  Wexham,  0  Had.,  tK;  CL  Braitaf  T, 
tt)  AddeilejT.  Dlioa,lS.*  S„WI.   See  CoIUd*,  T«a.,  317,  tSO. 

'  Whea  tie  ofurt  will  refiue  to  act.'\  In  all  cases  wbere  it  Is  clearlj  inequity 
ble  to  grant  it.  the  court  will  refuse  to  do  so.    In  exercising  its  diicretionarj 

Swera,  it  will  act  with  more  freedom  than  when  exercising  its  ordinarj  powers. 
unch  V.  Bhobel.  87  Mich.,  IMi  St.  Paul.  Div.  v.  Brown,  9  Mln.,  laf;  SneU 
V.  MitcheU.  66  Me..  48;  Tyson  v.  Walts,  1  Md.  Ch,,  18;  FTsh  v.  Lightmer,  44 
Ho.,  2«8;  Hudson  t.  Eing,  3  Heisk.  (Tenn.),  060;  Quinn  t.  Roath,  87  Conn., 
16;  Hisginbottom  v.  Short,  25  Miss.,  160;  IngiehaH  v.  Veil,  7S  III.,  68; 
Sweeney  t.  O'Hara,  id..  34;  WlHard  v.  Taylor,  8  WbU.,  507;  Marble  Co.  t. 
Ripley,  tO  id.,  880;  Borgan  v.  Daughdiill,  SI  Ala.,  113;  Daniel  v.  Frasier,  40 
MW,  S07;  O'Brien  t.  Fentr,  48  Hd.,  SOS. 
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to  compel  Bpeciiic  performance.'  It  is  on  this  grotmd  that 
the  court  has  generally  refused  specific  performance  in  re- 
spect of  goYemment  utock  or  chattels,  as  will  be  hereafter 
seen,  and  refuses  it  in  all  cases  where  the  contract  is  sat- 
-  isfied  by  a  mere  payment  of  money,  (c) 

g  4S.  The  principle  has  been  recognized  in  several  other 
cases.  It  was  one  of  the  groonds  on  which  Knight  Bruce 
and  Lord  Cranworth,  L.  JJ.,  acted  in  dismissing  the  bill  in 
Lord  James  Stuart  v.  Ixmdon  and  Northwestern  Railway 
Co.,(/).80  far  as  regarded  specific  performance  and  only  put- 
ting the  defendants  on  terms  to  make  certain  admissions  in 
any  action  at  law  to  be  brought  by  the  plaintiff  against 
them — their  lordships  considering  that,  the  railway  having 
been  abandoned  and  complete  relief  being  in  their  opinion 
obtainable  at  law,  the  case  was  not  one  for  specific  perform- 
ance. It  was  also  one  of  the  reasons  alleged  by  Lord  Cran- 
worth, L.  J.,  for  dismissing  the  bill  in  Webb  v.  Direct 
London  and  Portsmouth  Railway  Co.,(£r)  he  considering 
that  under  the  circumstances  the  vendor  could  obtain  com- 
plete relief  at  law.  The  authority  of  these  decisions  was 
subsequently  questioned  by  Lord  St.  Leonards,(A)  but  only 
as  to  the  applicability  of  the  principle  to  the  circumstances, 
and  not  as  to  the  validity  of  the  principle  itself. 

g  46.  In  one  case  specific  performance  was  sought  of  a 
contract  for  a  tenancy  from  year  to  year,  the  contract  speci- 
fying that  the  tenant  was  in  all  respects  to  abide  by  the 
terms  entered  into  by  a  previous  tenant,  and  that  the  tenant 
should  pay  for  a  contract  to  be  drawn  up;  it  was  contended 
that  the  court  would  therefore  interfere  for  the  purpose  of 
settling  the  proper  terms  of  the  contract.  But  the  coiirt 
thought  the  remedy  at  law  was  adequate,  and  that  the  full 


iMiiot  T.  BoDtnf  J  Oaxett,  h.  B.  S  P.  C,        (o)  l  DeG.  H.  AO  ,1BL 

S4e;  and  cL  tbe  casai  oa  contncM  wltti  a      (ti  Hawkai  v.  Eaitam  CounHct  Balhrar 

peoalt;.  iDfr*.  S  U4  Ct  Mq.  C(i.,lDeO.H.  A0..78T;  8.  C,  B H.  L. C, as[. 


■  There  is  probably  do  principle  of  equity  more  tboroughly  established  than 
ililii.  Dbctegoft  T.  London  Assur.  Co.,  Mosely'i  R.,  83;  &  C,  1  Atkia's  R., 
S47;  Rose  v.  Clarke,  1  Y.  A  Col.,  584:  Hammond  v.  Messenger,  9  Bim,,  327; 
Bees  V.  Parish,  1  McCord's  Ch.,  SQ;  Bell  v.  Bemen,  8  Murpb.,  273;  Bampeon 
V.  Hunt,  1  Root,  817;  Pitkin  v.  Plikin,  7  Cow,,  815;  Adair  v.  Win- 
Chester,  7  GUI  &  John.,  114;  Carter  v.  United  Ins.  Co.,  1  John.  Ch.,  463; 
Smiley  v.  Bell,  Mart.  &  Yerg.,  878;  Hosely  t.  Bouab,  4  Rand.,  393;  Thomp- 
son T.  Mauley,  10  Qeor.,  440;  Mechanics'^  Bank  t.  Debolt,  1  Ohio  St ,  391 ; 
Bonebright  t.  Pease,  3  Micb.  (Qibbs),  316;  Deggett  v.  Hart,  5  Florida,  219. 
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terms  of  the  contract  migbt  be  sbowa  there,  and  therefore 
refosed  to  decree  performance,  (i) 

§  47.  On  this  ground  also,  as  well  as  that  of  the  inca- 
pacity of  the  conrt  to  execute  the  works,  the  court  of  chancery 
refused  specifically  to  perform  a  contract  to  make  a  branch 
railway,  although  the  contract  for  the  execution  of  it  had 
been  entered  into  during  the  pendency  of  the  bDl  before 
Parliament,  and  when  several  of  the  directors  had  thoughts 
of  withdrawing  the  bill,  and  would  have  in  fact  done  bo 
(as  the  bill  of  complaint  alleged),  but  for  the  contract  in 
question.  0") 

§  48.  And  where  a  bill  sought  the  specific  performance  of 
a  contract  which  would  have  been  effected  by  a  mere  account 
of  profits  and  a  payment  of  the  amount  found  due,  and  there 
was  no  obstacle  to  the  recovery  of  the  amount  at  law,  the 
court  dismissed  the  suit.(ft) 

§  49.  In  analogy  with  this  principle,  in  a  case  in  which 
the  plaintiffs  sought  the  specific  performance  of  a  contract 
to  grant  a  way-leave  for  a  railway  for  a  term  of  sixty  years, 
and  between  the  filing  of  the  bill  and  the  hearing  the  plaint-' 
iffs  had  obtained  statutory  powers  to  take  the  land  in  fee, 
atnart,  V.  C,  considered  this  to  be  a  circumstance  strongly 
influencing  the  discretion  of  the  court  against  specific  per- 
formance. (Q 

g  SO.  It  may  appear,  at  fiist  sight,  that  inasmuch  as 
money  in  exchange  for  the  estate  ia  what  the  vendor  of  land 
is  entitled  to,  he  has  a  complete  remedy  in  an  action  for 
damages,  and  therefore  cannot  sustain  an  action  for  the 
specific  performance  of  the  contract.  But  on  further  con- 
sideration it  will  be  apparent  that  damages  will  not  place 
the  vendor  in  the  same  situation  as  if  the  contract  had  been 
performed ;  for  then  he  would  have  got  rid  of  the  land  and 
of  all  the  burdens  and  liabilities  attaching  to  it,  and  would 
have  the  purchase-money  in  bis  pocket ;  whereas,  after  an 
action  for  damages,  he  still  has  the  land,  and,  in  addition, 
damages — representing,  in  the  opinion  of  a  jury,  the  differ- 
in  Clanon  T.  DllufwoMli,  10  Ha.,  lU.  t.  llldland  Ratlmy  Co.,  «  W.  B.,  OS;  t  Jur. 

(j)  Soutti  Wales  RalbTKy  Co.  T.  Wvtbra,  1  N.  8..ST3.  Cf.  BagDell  T.  Edward^  I.  B.  10 
K.AJ.,IM:  B.C.,SI>«0.1(.  *Q.,gSO.  See,    Eq.,  lU. 

IO(i,QreeBblUT.I^eorWI>))t(NswporlJaiic-       fl)  Heynell  r.  SiutsM.  I  8m.  t  Ql(,  lOl. 
Hoc)  RalLiray  Co.,  IS  W.  K  ,  MS.  See,  alio,  per  Lord  CiaBWortli  Id  Uorgan  t. 

[^Onl  *.  Jobniun,  1  Jar.  .\'.  &.,  1063;  1    UUmui,  3  I)e  G.U.  A  G-.U. 
W.B.,37  <8tuart,V.  C.).   See,  alio,  Scarge 
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■«nce  between  the  stipulated  price  and  the  price  which  it 
would  probably  fetch,  if  re-sold,  together  with  incidental 
■expenses  and  any  special  damage  which  he  may  have  suf- 
fered, (wi)  The  doctrine  of  equity,  with  respect  to  the  con- 
version of  the  land  into  money,  and  of  the  money  into  land 
upon  the  execution  of  the  contract,(n.)  and  the  lien  which 
the  vendor  has  on  the  estate  for  the  purchase-money,  and 
his  right  to  enforce  this  by  the  aid  of  the  coort,  are  addi- 
tional reasons  for  extending  the  remedy  to  both  parties. 
Accordingly,  it  is  well  established  that  the  remedy  is 
mutual,  and  that  the  vendor  may  bring  his  action  in  all 
•cases  where  the  purchaser  could  sue  for  specific  perform- 
ance of  the  contract,  and  this  independently  of  any  ques- 
tion on  the  Statute  of  l''^Qds.(o) 

§  Bl.  On  the  principle  that  damages  are  a  sufficient  satis- 
faction, it  is  now  perfectly  settled  that  specific  performance 
will  not  be  enforced  of  a  contract  for  the  transfer  of  stock. 
in  the  public  funds. 

§  53.  It  appears,  that  in  one  instance,  Iiord  Hardwicke 
did  grant  specific  performance  of  such  a  contract  ;{j>)  but 
in  the  earlier  case  of  Cuddee  (or  Cud)  v.  Rutter,(5)  Lord 
Macclesfield,  overruling  a  decision  at  the  rolls,  refused  to 
perform  a  contract  to  transfer  South  Sea  stock,  though  by 
the  decree  he  undertook  to  arrange  the  settlement  between 
the  parties.  His  Lordship  assigned  three  reasons  for  this 
decision :  first,  the  nature  of  the  subject-matter  of  the  con- 
tract ;  secondly,  the  circumstance  that  the  defendant  was 
not  possessed  of  the  stock  at  the  time  of  the  contract ; 
and,  thirdly,  that  the  liability  to  sudden  rise  and  fall  in 
stock  made  the  day  a  most  material  part  of  the  contract, 
and  therefore  rendered  it  an  improper  one  for  the  court  to 
carry  into  execution.  This  principle  was  adopted  by  Gil- 
bert, C.  B.,(r)  and  stated  to  be  the  settled  doctrine  of  the 
■court  by  Lord  Eldon.(4) 

§  33.  In  a  case  before  Leach,  Y.  C,  a  biU  for  the  specific 
performa.nce  of  a  contract  to  sell  Neapolitan  stock  was  sup- 
ported ;  but  this  was  partly  on  the  ground  of  its  praying 

anev  t.  Weihtin,  S  H*d.,  S55 

rojfliT.T  -     -     — 


£ 


'io iio<L, BOB.'       '  (9)  STlii.A1ir.,(U8,pi.i.. ,. 

m;  IW.  A  T^,  L.  C,  'M  (**  «y- 


D.qitizeabyG00<^lc 


EXTENT  OF  THE  JURISDICTION.  37 

the  delivery  of  the  certificates  which  would  constitute  the 
plaintiflf  the  proprietor  of  a  certain  quantity  of  the  stock, 
-and  partiy  because  the  plaintifi,  not  being  the  original  scrip- 
holder,  but  merely  the  bearer,  it  was  doubtful  whether  he 
would  be  able  to  maintain  his  action  at  law.(^)  In  another 
case  the  same  judge  overruled  a  demurrer  to  a  bill  by  the 
vendor  of  a  life-annuity  payable  out  of  dividends  of  stock, 
on  the  ground  that  the  purchaser  could  clearly  maintain 
such  a  bill,  and  that  the  remedy  must  be  mutual.  (««)  But 
it  seems  that  the  court  would  not  enforce  specific  perform- 
ance of  a  contract  to  sell  a  life-interest  in  the  public 
fnnd8.(v) 

§  54.  With  regard  to  shares  in  companies  the  same  prin- 
ciple does  not  apply.  '*In  my  opinion,"  said  ShadweU, 
T.  C.,(w)  "  there  is  not  any  sort  of  analogy  between  a  quan- 
tity of  £3,  per  cents  or  any  other  stock  of  that  description 
{which  is  always  to  be  had  by  any  person  who  chooses  to 
apply  for  it  in  the  market),  and  a  certain  number  of  rail- 
way shares  of  a  particular  description,  which  railway  shares 
-are  limited  in  number,  and  which,  as  has  been  observed,  are 
hot  always  to  be  had  in  the  market;"  and,  accordingly, 
specific  performance  was  enforced  of  a  contract  to  sell  a  cer- 
tain number  of  railway  shares,  the  shares  not  being  particu- 
larized. In  a  subsequent  case,  Lord  Chelnisfoi'd  stated  that 
there  was  no  doubt  that  a  contract  for  the  sale  of  railway 
shares  is  capable  of  being  enforced  ;(iF)  and  in  a  subsequent 
chapter(y)  many  recent  cases  will  be  referred  to,  which  have 
arisen  in  respect  of  contracts  for  the  sale  of  shares.  It  may 
have  been  on  this  principle  that  Lord  King  disallowed  a  de- 
murrer to  a  bill  for  the  transfer  of  York  building  stock  \{z) 
but  a  different  view  seems  to  have  been  previously  enter- 
tained by  Lord  Macclesfield,  inasmuch  as  he  dismissed  a 
bill  for  the  transfer  of  £1,000  of  the  same  8tock.(a)' 

(0  DnlontT.  Bothictalld,  18.  AS.,1»0.  (x)  ChealeT.  Kanwird.S  DeG.  A  J.,1T. 

W  WIthT  V  Cottla,  1  8.  ft  8  ,  ITl.  (IT)  Put  V[,  cb.  1. 

jv)  BnftfsT  T  CoUIu,  Tod  ,  ilT,  3S0.  (i)  Coll  r.  Hetler*ill,  !  8[m.,  SOt. 

MDmieiiR  T.  Albrccbt,  1>  Btoi ,  188,190.        in)  I>i>rl«>a  T.  Wotbrook.G  Tin.  Abr.MO, 

«ee  J>ckK>n  T.  Cocker,  1  BeaT.,  BB.  pi.  2i. 

'  See  Story's  Eq.  Jur.,  g  744;  Ferguson  t.  PaschBlI,  11  MiM  ,  367;  Brown  v. 
OOlihuid.  8  Dewau.,  589;  Btrasbourg  R.  R.  Co.  v.  Elchternact,  31  Fenn.,  aao, 
authorities  in  nnlson  with  the  text.    A  control  for  the  sale  of  Btocli,  on  time, 

g'  a  pervon  who  it  not  the  owner  of  Che  stocli  at  the  time,  ia  void  though  mads 
rough  Uie  medium  of  ft  broker,  bj  whom  the  principal  is  aot  di»clo8ol.  And 
money  paid  on  such  a  contract  maj  be  recovered  from  the  broker,  at  any  time 
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§  S9.  A  vendor  of  shares  may  maiotain  an  action  a^nst 
the  purchaser  to  compel  him  to  complete  the  pnrchase  by 
the  execution  and  registration  of  a  proper  transfer,(d)  and 
to  indemnify  the  vendor  against  fntnre  caJl8.(c) 

In  like  manner  the  company  may  sue  a  person  who  has 
contracted  with  the  company  to  take  slm^s  from  it.{d} 
Many  difficult  qnestions  have  arisen  as  to  the  nature  and 
effects  of  contracts  to  take  shares,  which  will  be  considered 
separately  in  a  later  chapter.(e) 

g  jS6.  The  court  for  the  most  part  refuses  to  Interfere  in. 
respect  of  chattels,  both  because  damages  are  a.  sufficient 
remedy,  and  because  the  price  of  such  articles,  especially 
of  merchandise,  varies  so  as  often  to  render  the  specific  exe- 
cution of  contract  for  their  sale  and  delivery  an  act  of  in- 
justice, entailing  perhaps  ruin  on  one  side,  when  upon  an 
action  that  party  might  not  have  paid  perhaps  above  a  shil- 
ling damages,  (y*)'  As  these  principles,  however,  do  not 
apply  to  all  cases  of  chattels,  exceptions  arise  which  we 
shall  now  consider. 

§  37.  When  the  chattel  in  question  is  unique,  when  there 
is,  over  and  above  the  market  value,  that  which  has  been 
called  the  pTetivm,  affeciionis,  the  court,  whether  the  plain- 
tiff's right  has  arisen  from  contractor  not,  has  interfered 
and  not  left  him  to  his  common  law  remedy.  The  leading 
case  in  this  branch  of  the  law  is  Pusey  v,  Pu8ey,(p')  in 

(blShftw  V.  Flsber,  SDeQ.  A  Sm.,  II;  S  M  PutVJ,  ch.L 

IM  O,  H.  AG.,  UK,    CL  Wud  ftnd  HcQiy'i  (/>  Per  LoTdSudwkkeln  Bnxlon  T.Lls- 

Cm«  (wbere  ttie  porahaMiT  tud  fllfsl  hli  bUl  ler,  S  Atk  ,  SBi.    la  ttarKim  T.  Serle,  Finch, 

tbr  BpecUlc  peifbmiuice).  L.  B.  1  Eq  .sn;  1  149,  Lord  NotUi^luni  tpedflcallr  pertbrmwl 

Ch.,  m.  ■  cbftTter-putr  or  dlrecUng  tfae  paymenU  to 

'-'■  Wjtme  V.  Price.  S  D«  G.  A  Bm.,  310;  be  nude  in  uariuuice  or  II     See,  fttto,  Clu- 

ButletmBC.  B„»U.  IngboQld  T.Curta,!]  L.  J.  Ch.,Ul,udl«rd 

Brnoiwiek,  elc  ,  Co.  i.  Honer-    WeBtburyln  Holroyd  v.  U&iBbalL  1 ~ 

aw..  BM.   Soe,  alto,  SbeffleliTiJM   C.aoe.   Wbere  Uic  delivery  of  cbi . 

HuTiaon,  17  Beav.,  tV4;  only  part  of  ft  cODCracl  oUienriiie  es/Orcea- 

-J.  4   ble.tbnoon  


VtlkeiV. 


Wbere  Uie  delivery  of  cbaOeU  la 
,  -*  -  -"-Qtracl  oil"*—-'-*  —' — " 

.. __., ._, jnay  be  pi 

H.,0£5i  4  DeG.  F.  A  J.,  ISl:  Odetaa  Tram-  v.  MIlUKan,  KJdtb.  (N.  S.),a7S  iWood,T.C.). 
ways  Co.  y.  Ueodel,  S  Ch.  D.,  tSS.  (;)  l  Ven.,  ITS. 

before  be  has  paid  it  over.  Or&m  v.  Btebbins,  fl  Paige,  124.  Stock  is  consid- 
ered ae  a  chattel,  and,  therefore,  as  will  be  seen  hereafter,  is  perfect]]^  compen- 
eated  in  damages.  Buxton  v.  Lister,  3  Atk.,  SSS.  And,  inaecd,  it  is  viewed 
with  even  less  favor  thiui  chattclH  generally.  Brown  v.  QillilaDd,  8  Des.,  539. 
Bee  further,  Austiu  v.  Oillespie,  1  Jones'  Eq.  (N.  C.(,  261,  and  Bissell  v. 
Farmers  and  Mechanics'  Bank  of  Michigan,  S  McLean,  4tt6. 

'  The  ground  upon  which  courts  of  equity  refuse  to  interfere.  In  cases  of  this 
kind,  is  that  there  is  an  adequate  remedy  provided  at  law;  but  wherever  a. 
breach  of  the  contract  cannot  be  compensated  by  damages,  equity  will  grant 
relief.  Sullivan  t.  Fink,  1  Maryl.  Ch.  Decis.,  5S;  Roundtree  v.  McLean,  1 
Hemp.,  245;  Waters  v.  Howland,  1  Md.  Ch.  Decia.,  112;  Lloyd  v.  Whealley, 
i  Jones'  Eq  (N.  C),  267. 
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which  the  heir  of  the  family  of  Pusey  recovered  possession 
by  a  bill  in  equity  of  the  celebrated  Pusey  horn;  the 
grounds  of  the  decision  are  insuflSciently  reported,  but  the 
case  "turned,"  to  quote  Lord  Eldon's  language  in  i-eapeot 
of  it,(A)  "upon  thepretium  affectionis,  independent  of  the 
circnmstance  as  to  tepnre,  which  coald  not  be  estimated  in 
damages."  This  has  been  followed  by  other  similar  cases, 
one  having  relation  to  an  ancient  silver  altarpiece,  remarka- 
ble for  a  Greek  inscription  and  dedication  to  Hercules,  (f) 
another  to  a  tobaoco-bor  of  a  remarkable  and  peculiar 
kind,C?)  another  to  masonic  dresses  and  omament8,(Ar)  and 
another  to  a  very  finely  engraved  cherry-stone.  (?)' 


LA  FelU  T.  Bod.  3  Vbl,  70.  Itaa  Mill  of  ablui.    See  patt  VI,  cb.  ^  lulta. 

It)  Llo;dT.lxNnliw.eTM,r3.   Sec.alK),  ^  PerLonl  Hardwlclie  In  Punii  *.  Llda, 

SkTtlle  T.  TuHsed,  ]T«l  Sen..  lei  i  8.  C,  S  Ainbl.,  T7,  In  whlcli  cue  a  ipaoiac  dBllTetT 

~    ,  141.  n.;  Ladj  Anut^ll  t.  PUg^,  10   at  ntigrotm  mi  pnTed,_'*ciit  ttikt  ' * 


it.   A  ibip  liprobablr  wllbin  tMi  piiiKlple!   gooA," 
See  Lynn  ▼.  Ciwhn,  1  Kb.,  BSl.  and  Clufns- 


'  Wherever  there  is  anyUiing  peculiar  ia  the  value  of  tlie  article,  real  estate 
or  cliatte],  tbat  cannot  be  compensated  in  damages,  because  of  the  especial  value 
which  may  be  pUcrd  upon  it,  on  account  either  of  ita  individual  or  associate 
cmalitiea.  courts  of  equitv  take  jhrisdictioii.  Clark  v.  Flint,  22  Hck.,  231; 
Chamberlain  v.  Blue.  6  Blackf.,  491.  In  the  southern  Blatea  numerous  cases 
have  Biieen  in  regard  to  slaves,  which  are  well  adapted  to  display  the  tra« 
BTOiuidB  upon  which  equity  enforces,  or  refuses  to  enforce,  a  personal  contract, 
ui  South  Carolina,  in  the  earlier  cases.  It  was  held  to  he  a  general  rule,  that 
cliancery  did  not  enforce  specidc  execution  of  contracts  relating  to  personal 
property,  and  that  the  circumstance  Uiat  slaves  were  the  subjecW  of  the  con- 
tract, did  not  create  an  exception.  Farley  v.  Farley.  1  McCord's  Ch.,  506. 
Subsequently,  in  the  case  of  Btarter  v,  Gordon,  3  Hill.  Ch.,  121,  the  considera- 
tions which  give  to  domestic  slaves  a  specific  character  and  an  individual  value. 
In  relation  to  their  owner,  were  brought  fully  into  view,  and  it  was  decided, 
that,  as  tt  general  rule,  a  bill  will  Ue  for  the  specific  dBlivery  of  slaves,  as  for 
the  specific  performance  of  a  contract  for  the  sale  of  lands,  but  that  there  might 
be  exceptions  to  the  rule.  If  it  appeared  that  the  purchaser  contracted  for  the 
slaves  as  merchandise  to  sell  again,  this,  according  to  the  ezpres^on  in  Buxton 
V.  Lister,  would  be  merely  a  matter  tn  the  way  of  trade,  and,  In  such  a  case, 
complete  justice  might  be  done  by  a  compensation  in  damages.  Shortly  after, 
in  Horry  v.  Glover,  1  HcCord,  613,  the  rule  was  laid  ilown  as  fallows:  "  That 
if  a  man's  sfave  has  come  into  the  possession  of  another,  who  refuses  to  deliver 
him,  or  if  be  has  contracted  for  specific  slaves,  he  has  a  tight  to  a  specific  de- 
livery ;  but  if  the  contrary  appeajs,  that  he  contracted  for  slaves  generally,  with 
no  view  to  any  particular  individuals,  or  if  they  were  contracted  for  as  m^- 
chandise,  to  sell  again,  the  remedy  is  at  law."  In  Young  v.  Burton,  1  Hullan's 
£q.,  336,  the  subject  was  again  alscussed  in  the  court  of  errors,  and  the  rule 


s  there  propounded  to  be  thus :  ' '  First,  that  a  bilt  well  lies  for  the  specific 
delivery  of  slaves,  generally,  which  are  withheld  from  the  possession  of  tjie 
rightful  owner.  Second,  that  it  is  difficult  to  give  jurisdiction  to  the  court,  to 
state,  in  such  bill,  that  the  slaves  are  the  property  of  the  complainant,  and 
tbat  their  possesNon  ia  withheld  by  the  defendant."  See,  also,  Bobo  v.  Grimbe 
&  HcUaitin,  1  McHoU.  Bq.,  8M;  FntMr  t.  HcClenachan,  3  lUch.  Eo.,  70; 
fails  V.  Commander,  1  Strobh's  Eq.,  IBS.  In  the  late  case,  however^  of  Bryant 
V.  Robert,  1  Strobh's  Eq. ,  88S,  the  Umlts  of  equity  jurisdiction  on  this  subject 

i:q,t,7c-rib;G00<^IC 
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§  S8.  These  particular  cases  were  suits  grounded  on  tort 
or  trust ;  but  the  same  principle  applies  to  cases  of  contract 
relating  to  chattels. 

were  more  specially  &iid  preclaelj  defined,  and  the  generality  of  the  previous 
rule,  perb^M.  aomewhat  qualified.  In  tliBt  case  a  slave  had  been  sold,  and  a 
mortgage  taken  upon  him  for  the  purchase  money,  and  he  bad  twain  passed 
through  tl»e  handa  of  several  vendees;  the  aureties  of  the  original  mortgagor 
then  paid  the  debt,  and  took  an  a^enment  of  the  mortgage,  and  aon^t  to 
recover  the  slave.  "I  think,"  aaid  Harper,  C,  "there  is  a  misconc^)tion  in 
supposing  this  a  case  in  which  a  bill  will  lie  for  the  specific  delivery  of  a  slave. 
The  general  principle  on  which  such  a  bill  may  be  susCained,  a«  determined  by 
the  cases  of  Sartor  v.  Gkirdon,  Trapier  v.  Glover  and  YounK  v.  Burton,  resta 
on  these  grounds:  that  where  an  owner  bus  had  possession  of  a  slave,  and  he 
has  been  aeprived  of  It  bj  the  act  of  another,  the  presumption  is.  that  there 
may  be  some  qualities  in  the  slave  wliich  would  render  him  of  more  value  to 
the  owner  than  could  be  compensated  by  the  price  of  such  a  slave,  estimated 
at  his  mere  market  value.  Bo,  where  a  party  conlracCs  for  the  pnrchase  of 
specific  slaves,  It  is  presumed  that  he  may  nave  made  his  contract  with  a  view 
to  some  particular  qualities  in  the  slaves  themselves,  for  which  otdloary  dam- 
ages would  not  be  a  Biifficient  compensation.  Or,  as  in  Trapier  v.  Olover, 
where  one  is  entitled  to  slaves  by  the  gift  or  limitation  of  a  bieaad,  relation  of 
ancestor,  Uiere  is  very  sufficient  reason  why  be  should  have  the  slaves  them- 
selves,  instead  of  any  dama^  for  their  estimated  value.  A.  general  ezpreadon 
is  used  in  one  of  the  cases,  that  where  a  party  slates  a  deferent  to  Im  in  pos- 


session of  his  slave,  he  states  a  case  entitling  him,  prima  faeie,  to  the  iuterfer- 
of  this  court  And  so  it  is;  but  it  must  be  taken  with  t^e  quaUflcatlons  I 
i  suggested  from  the  context  of  the  cases.  An  exception  b  made  in  the 
(,  when  it  appears  that  without  any  view  to  peculiar  qualities,  thete  Is  a 


contract  for  slaves,  to  be  sold  again  as  merchandise  The  same  reason  applies, 
and  more  strongly,  In  tlie  case  of  a  mortgagee  of  slaves.  He  is  not  supposed 
to  know  anything  of  the  peculiar  qualities  of  the  slaves,  except  that  he  might 
form  an  estimate  of  the  market  value  of  such  slaves,  and  certaiidy  not  to  have 
tile  same  attachments  or  knowledge  of  their  character  and  qualiflcatitma,  B» 
the  owner,  who  has  been  in  possession  of  them  and  has  been  deprived  of  it. 
In  this  court  the  mortgagee,  thougih  having  the  legal  title,  la  not  conridered,  in 
any  manner,  as  the  owiter  of  the  slaves;  as.  in  a  court  of  equity.  In  England, 
the  morlffagee  of  land  la  not  considered  the  owner.  He  Is  r^uded  as  having 
taken  a  pledge  or  security  for  his  debt,  with  no  view  to  the  posseaaion  of  tho 
property  itsdi.  Hia  object  is  merely  the  recovery  of  his  money.  In  Alabama, 
principles  quite  the  same  with  those  defined  by  Mr.  Cbanoeller  Harper,  are  laid 
uown  in  Savery  v.  Spence,  18  Ala.,  561,  which  related  to  a  contract  about 
slaves,  that  clearly  involved  pecuniary  considerations  only.  "A  court  of 
equity, "  said  Dargau,  J. ,  "  will  not  decree  a  specific  executioii  of  a  contract  in 
reference  to  personal  property,  when  compensation  for  the  breach  of  contract 
Id  damages  furnishes  a  complete  ami  aadsfactory  remedy.  Story's  Eq.  Jur., 
§  36.  A  court  of  equity  will,  in  some  inetuices,  mlerfere,  and  decree  a  apedfie 
performance  of  a  contract,  in  reference  to  peraoDal  property;  but  then  it  must 
be  shown  that  a  court  of  law  cannot  give  full  and  complete  redress  by  compen- 
aatlon  in  damages,  for  a  breach  of  the  contract,  either  from  the  nature  of  the 
contract  itself,  or  from  tike  peculiar  character  of  the  subject-matter  of  the  con- 
tract, neither  of  which  Is  shown  in  the  present  case,  and  therefore  the  com- 
plainant should  be  remitted  to  a  court  of  law,  which  is  fully  conipetent  to  give 
i«dre8s  in  this  case,  If  there  has  been  a  violation  of  the  terms  ot  any  contract 
in  reference  to  slaves."  In  Mississippi,  in  the  case  of  Murphy  T.  Clwk,  \Q.&i 
H.,  321.  a  bill  was  filed  for  the  specific  delivery  of  slavey  and  the  objection  to 
the  jurisdiction  was  urged  that  there  was  an  ample  and  complete  remedy  at 
law,  and  that  the  bill  did  "not  disclose  those  circumstances  which  are  neces- 
sary to  authorize  the  interposition  of  equity,  or,  in  the  technical  phrase  of  the 
books,  tim  prttium  affeetionit  was  not  set  forth."  Mr,  Justice  Clayton,  after  an 
examination  of  the  authorities,  said  that  the  cases,  to  his  apprehen^on,  eatab- 
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§  SO.  Accordingly  in  Falcke  v.  Gray,  (m)  Kindersley, 
V.  C,  snstaiited  a  bill  by  a  purchaeer  for  the  specific  per- 
formance of  a  contract  to  sell  to  him  for  £40  two  china  jars ; 
and  in  Thorn  v.  The  ComniissioneM  of  Works,  (ti)  Lord 

Lordi,  HttrrlBilon  ▼.  Hurlneti 


ij  Co.  (Mo.  S),  U  B«*v. 


urlnetoQ,  L.  K.  S  Cb.> 
Haitlapoal,  elc^  Ral^ 
Miv,ul;Oxd.t7m- 


m  the  court   Xt;  cl.  WIIkiii 

-,  Jf  chrt»  •  -     

3f  tba  JndgBcnt  will  ceacnlly . 

be  Majcd  pewUng  ut  appeal  lo  the  Bonis  of 

lished  die  principle,  ' '  that  wherever  the  bill  stales  circumHtances,  from  wlncli 
the  court  mAv  fairly  infer  that  the  owner  prefers  the  property  in  specie  to 
"* — n^i  Boa  that  thia  preference  is  of  »  character  which  it  is  not  unreaeoDa- 
—  -O  indolse,  and  eiiats  in  reference  to  property  for  which  damages  at  law 
mi^t  not  be  a  full  compensation,  equiCv  wUl  entertain  Jurisdiction  "    The 

ruit  was  not  considered  as  judicially  settf^  by  this  case,  and  came  up  again 
Butter  V.  Hicks,  11  8.  &  U.,  7S,  where  a  majority  of  the  court  conflrmed 
the  principle  of  Hurphv  v.  Clark.  But  Sharkey.  C.  J.,  dissented,  holding  that 
tbepretiiim  affeaionU  anould  not  he  inferred,  but  established.  The  same  sub- 
ject was  diacoMed  in  an  inlerestine  manner  in  Dudley  t.  Uallery,  4  Geor.,  52. 
"His honor,  the  predding  Judge,  said  Lumpkin,  J.,  in  deUTering  the  opinion 
of  the  supreme  court  in  error,  "held,  in  accordance  with  the  recent  South 
Carolina  caaea,  that  a  bill  well  lies  in  a  court  of  equity  for  the  specific  delivery 
ol  lUTet,  which  are  withheld  from  the  possesdon  of  the  rightful  owner,  and 
that  it  ti  niffldent  to  give  Jurisdiction  to  the  court,  to  stale  in  such  bills,  that 
the  alavea  are  the  pmperij  of  the  complainant,  and  that  tbdr  possession  is  with- 
held by  the  defendant"  But  It  may  be  nibmitled,  that  in  this,  as  well  as  in 
other  cases,  the  subject  has  been  treated  more  with  regard  to  hwnamty,  than 
with  leference  to  the  peculiar  doctrinea  of  a  court  of  chancery  in  relation  to- 
chattels  and  th^  tpedflc  delivery.  Thus  the  learned  Judge  goes  on  to  say, 
"We  yidd  our  unqualifled  approval  of  the  motive  which  has  prompted  tiiese- 
adjudicationa,  namely,  bunuuuty  to  the  slave,  the  interest  of  the  owner,  and  a 
joat  regard  for  the  ties  which  bind  the  master  and  slave  t^^ther.  Those  who 
are  acquainted  with  thia  Institution  know  that  the  master  and  slave  form  one 
fuUly,  or  aocial  compact,  being  usually  reared  together  on  the  same  lot  or 

oinz,  ou 

mutual  attachment  and  good  wSl.  Bat  we  cannot,  for  the  very  reasons  assigned 
i_  -. __...,. .   ..  ..,.  ...      ..  .  .,  ,    m^djgnf  merely  to  allege  in 

.  ._ , £  property  of  ma  complain- 
ant, and  withheld  by  the  defendant.    In  many.  I  am  pret-  -^  • ' 

own  experience,  in  a  majority  of  the  miita  instituted  for  U 
hiunuuty  to  both  races  requires  that  thete  should  not  be  a  specific  delivery. 
*  *  '  Female  slaves  are  somedmes  pledged  for  the  payment  of  loaned  money, 
and  the  borrower  returns  after  the  lapse  &  many  years,  tenders  payment  and 
claims  the  right  to  redeem  hia  property,  which  has  multiplied  to  a  numerous 
family;  here,  as  it  often  h^tpena,  toe  b^  feelings  of  our  nature  are  opposed  to 
the  iMal  or  equitable  ri|^t  Slaves,  then,  bdng  by  our  law  chattels,  we  think  it 
beet,  that  as  a  ceneral  rule,  chancery  should  not  entert^n  a  bill  for  the  spedflc 
ddivery,  and  tiut,  to  ^ve  jurisdiction,  It  is  necessary  lochan;e  and  prove  peculiar 
drcnmstanco  aa,that  they  are  familraerTanta.  acarpenter,  blacksmitli,  wagoner, 
hosder.etc.  ThiswlUgtvethedefenaantanopportunityof stating.inhisanswer, 
the  peculiar  circumstances  connected  with  his  possesaon;  and  the  special  Juiy, 
nnder  the  direction  of  the  chancellor,  will  constitute  a  fit  and  proper  tribuiutl  to 
pass  upon  the  peculiar  features  of  each  case,  and  to  decide  either  a  stifle  de- 
nvery  of  the  property,  or  its  equivalent  in  money."  In  North  Carohna,  In  the 
case  of  WilUams  v.  Howard,  3  Mnrph.,  84,  though  the  point  was  not  considered 
as  necessarily  arismg,  the  Judges  expressed  their  opinions  upon  it  "I  have  no* 
heettation  in  giving  it  as  my  dedded  opinion,"  said  T^lor,  G.  J.,  "  that  the 
reason  of  the  rule  in  relation  to  the  spedfic  execution  of  contracts  relating  to 
chattels  does  not  apply  to  slaves,  that  they  form  an  exception  for  reasons. 
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Romilly,  M.  R.,  made  a  decree  for  the  specific  performance 
of  a  contract  for  the  sale  to  the  plaintiff  of  the  arch  stone, 
the  spandrill  stone,  and  the  Bramley  Pall  stone  contained 
in  old  Westminster  Bridge,  which  had  been  pulled  down. 
In  this  case,  though  elaborately  argued,  no  objection  seems 
to  have  been  taken  to  the  jurisdiction. 

§  60.  There  is  a  dictnm  of  Lord  Westbury  in  the  House 
of  Lords  which  puts  the  juriBdiction  as  regards  chattels,  as 
if  extending  to  every  case  where  the  contract  relates  to 
specific  property.  "A  contract  for  the  sale  of  goods,"  said 
his  lordship,(o)  "as,  for  example,  of  600  chests  of  tea  is 
not  a  contract  which  would  be  specifically  performed,  be- 
cause it  does  not  relate  to  any  chests  of  tea  in  particular ; 
but  a  contract  to  sell  500  chests  of  the  particular  kind  of 
tea  which  is  now  in  my  warehouse  in  Gloucester  is  a  con- 
tract relating  to  specific  property,  and  which  would  be 
specifically  performed.  The  buyer  may  maintain  a  suit  in 
equity  for  the  delivery  of  a  specific  chattel  when  it  is  the 
subject  of  a  contract,  and  for  an  injunction  (if  necessary)  to 
restrain  the  seller  from  delivering  it  to  any  other  person." 
It  may  be  doubted  whether  this  dictum  does  not  express  a 
more  complete  system  of  jurisprudence  than  that  which  we 
possess,  and  whether  the  records  of  the  court  of  chancery 
contained  many  bills  for  the  specific  performance  of  con- 
tracts relating  to  specific  chattels  of  a  mercantile  value  like 
tea.(f>) 


ra  B&llwiT  Co.,  1  U>c. «  Q.,  Ill;  p«r  LoM 

emiaUy  cogent,  or  more  so  than  thou  applicalile  to  land.  With  respect  to 
other  chattel  propertj,  justice  may  be  done  ttt  law  by  damaFeB  for  non-perfona- 
ance,  and  therefore  equity  will  not  interpose;  but  for  a  faiUiful  or  f amil j  slare, 
endeared  by  a  long  couree  of  service  or  early  association,  no  damages  can  com' 
pensate ;  for  there  is  no  standard  by  which  the  price  of  aftectioo  can  be  ad- 
justed, and  no  scale  to  graduate  the  feellnzapt  the  heart  "  "AJl  the  jirindples," 
said  HendeiBOu,  J.,  in  the  same  case,  "  which  induce  a  court  of  equity  to  com- 
pel the  specific  execution  of  a  contract  tor  the  sale  of  lands,  or  some  favorite  or 
personal  chattel,  apply  witb  equal,  if  not  stronger  force,  to  the  case  of  slaves." 
In  Virsinia  and  Tennessee,  the  rule  is  much,  li  not  quite,  the  same  as  in  Mis- 
sisstppi.  In  Summers  v.  Beau,  18  Gratt.,  4M,  it  Is  said  that  the  specific  de- 
liven-^  of  alavee  will  be  decreed  regardless  of  their  possessing  or  not  possessing 
ruliar  qualities.  In  the  latter  state  it  was  held.  In  Loftin  v.  Espy,  4  Terg., 
that  although,  as  a  general  rule,  where  there  Is  an  adequate  remedy  at  law, 
equ^  will  not  interfere,  yet  there  is  an  exception  in  regard  to  slave  property. 
In  Kentucky,  It  would  seem,  that  a  specific  performance  of  slaves  nill  be 


D.qitizeabyG00l^lc 


EXTENT  OF  THE  JTJEISDIOTION.  W> 

§  «l.  It  does  not  appear  to  follow,  from  the  authorities 
referred  to  or  from  principle,  that  the  vendor  of  a  chattel 
can  maintain  an  action  for  sjiecific  perfonuance  in  all  cases 
where  a,  purchaser  of  the  same  chattel  conld  do  so. 

It  also  appears  that  if  the  chattel  be  of  a  pecatiar  value, 
but  by  contract  between  the  parties  a  price  has  been  put 
upon  the  chattel,  that  circumstance  has  been  treated  as  pre- 
cluding the  jurisdiction,  for  it  is  an  admission  that  by  a 
money  payment  full  relief  can  be  had.(9) 

§  ^.  Hitherto  unique  chattels  hare  been  spoken  of ;  but 
it  appears  that  such  jurisdiction  as  the  court  exercises  in 
the  case  of  unique  chattels  it  may  also  exercise  in  the  case 
of  chattels  which,  though  not  unique,  possess  a  special  and 
pecnliar  value  to  the  plaintiff.  Thus  in  North  v.  The  Great 
Northern  Railway  Co,(7")  the  court  upheld  its  jurisdiction 
to  interfere  to  prevent  the  sale  of  certain  wagons  belonging 
to  the  plaintiff,  which  had  been  used  by  the  plaintiff  in  his 
business  of  a  coUiery  owner,  and  which  the  defendants 
asserted  that  they  had  a  right  to  detain  and  sell.  "Where 
specific  things,"  said  Staart,  V.  C.,(«)  "necessary  for  con- 
dncting  a  particular  business  are  in  the  possession  of  per- 
sons who  claim  a  lien  upon  them,  and  threaten  an  imme- 
diate sale,  this  court  haa  undoubted  jurisdiction  to  interfere 
by  injunction 'and  prevent  irreparable  injury  to  the  debtor 
by  giving  hini  an  opportunity  of  redeeming  assets." 

g  63.  So,  too,  there  is  the  high  authority  of  Lord  Hard- 
wicke  for  suggesting  that  specific  performance  might  be 
maintained  by  a  shipbuUder  if  he  were  to  contract  with  a 
landowner  for  the  supply  of  timber  from  an  adjoining  estate, 
the  shipbuilder  being  under  contract  to  complete  a  ship  by 
a  given  time,  for  which  the  supply  of  such  timber  by  the 
defendant  was  essential.  But  this  will  not  be  extended  to 
mere  questions  of  convenience,  as  -the  supply  of  coal  from 
an  adjoining  colliery,  when  plenty  of  other  coal  can  be  pro- 
cured in  the  neighborhood  ;(^)  at  any  rate  it  is  believed  that 
there  is  no  reported  case  in  which  such  a  proceeding  has 
actnall;  been  maintained. 

§  ©4.  Cases  might  probably  arise  in  which  the  court  would 

a,  IJ.  A  H..  EU.  ter,  8  Atk.,  S8S,  oompand  vrltb  PolIu4  v. 
ClKTton,  1  E.  ft  J.,  m,  SDd  cr.  Folbcnill  t. 
BowltUMl.  L.  B.  17  m-  in. 
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interfere  in  respect  of  chattels  connected  with  the  enjoyment 
of  an  estate,  where  bnt  for  anch  connection  it  would  not 
exercise  jarisdiction.  Id  one  case  Lord  Eldon  made  an 
order  specifically  to  restore  to  a  tenant  the  stock  on  a  farm, 
which  had  been  seized  by  the  landlord  under  a  distress  and 
bill  of  sale ;  his  lordship  holding  that,  under  the  circum- 
stances of  that  case,  there  was  an  entire  contract  by  which 
the  landlord  agreed  to  let  (he  tenant  have  both  the  estate 
and  the  chattels,  the  enjoyment  of  the  chattels  being  requi- 
site for  the  enjoyment  of  the  estate,  (w) 

§  65.  This  appears  to  have  been  one  ground  on  which  the 
court  of  chancery  anciently  enforced  contracts  to  build  in 
certain  cases ;  as  where  the  father  entered  into  articles  with 
a  builder,  and  died  before  the  execution  of  the  contract,  the 
heir  was  allowed  to  sue  the  personal  representative  of  his 
father-and  the  builder,  the  contract  savoring  of  the  realty.(T)) 
So,  in  another  case,  a  contract  to  build  was  specifically  en- 
forced against  a  tenant  who,  having  undertaken  to  rebuild 
the  farm-house,  had  done  so  on  his  own  soil  instead  of  his 
landlord' s.(w)  And  we  shall  hereafter(:c)  see  that  contracts 
by  railway  companies  for  the  execution  of  works  on  the 
land  of  the  plaintiff  stand  on  a  different  footing  from  ordi- 
nary building  contracts. 

g  66.  From  specific  performance  in  respect  of  chattels 
must  be  discriminated  the  cases  where  a  trust  has  been  con- 
stituted in  respect  of  such  property ;  for  the  nature  of  the 
subject-matter  is  no  obstacle  to  the  interference  of  the  court 
to  compel  execution  of  the  trast,  whether  it  be  one  consti- 
tuted by  direct  declaration,  or  a  constructive  trust  arising 
from  the  act  of  the  partieB.(y)'     The  coart  will  accordingly 

(u)  NDtbMWD  T.  ThorDton,  10  Tea.,  1S9.  |s)  bitn,  )  SI  e(  t^- 

(v)  Holt  V.  Unit,  t  V«rn.,  Sai:   per  Lord  (t)  Wood  t.  Bon^uUroiS  I{&„3U:  8.  C.,S 

Budwlck  Id  Book  t.  Wartb,  1  Ve>.  iea.,  4Bi.  Ph.,  382;  Pooler  T.  Budd,  U  Bmt.,  U. 
(w)  Fembroks  t.  Tborpe,  S  Bw.,  (ST,  n. 

■  The  exercise  of  equity  Jurifidiction  does  not  proceed  upon  any  distiaction 

between  real  estate  ana  personal  estate,  but  upon  the  ground  that  damagee  at 
law  may  not  aflord  a  compleie  remedy.    Thus  coutIs  of  equity  well  decree 

Erformance  of  a  contract  for  land,  not  oecauge  of  the  particular  nature  of  the 
id,  but  because  the  damages  at  law,  which  must  be  calculated  upon  the  gen- 
eral value  ot  the  land,  may  not  be  a  complete  remedy  to  the  purchaser,  to  whom 
the  land  purchased  may  hare  a  peculiar  and  special  value.  Ho  courts  of  equity 
will  not  generally  decree  performance  of  a  contract  for  the  sale  of  stock  or 
goods;  not  because  of  their  personal  nature,  but  beca«ise  the  damages  at  law, 
calculated  upon  the  market  price  of  the  stock  or  goods,  are  as  complete  a 
remedy  for  the  purchase,  as  the  delivery  of  the  stock  or  goods  contracted  for; 
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resttaia  improper  dealings  by  an  agent  with  chattels,  though 
they  may  be  of  no  peculiar  or  intrinsic  value,  (r) 

§  67.  Lord  Hardwicke  seems  to  have  entertained  the  view 
that  where  the  contract  was  for  the  delivery  of  chattels  by 
installment  and  for  payment  in  a  like  method,  the  court 
would  entertain  jurisdiction. 

In  a  case  cited  by  hia  lordship,  articles  for  the  sale  of 
eight  hundred  tons  of  iron,  to  be  paid  for  by  installments,  at 
periods  running  through  some  years,  were  specifically  en- 
forced, (a)  The  case  appears  to  have  been,  as  already  stated, 
approved  by  his  lordship,  but  was  doubted  by  Lord  Hath- 
erley  (when  V.  C),  who  remarked  on  the  absence  of  any 
case  for  the  sale  of  mere  goods  being  supported  on  the 
ground  of  their  being  to  be  delivered  by  installments.  (A) 
Mr.  Austin,  too,  has  expressed  his  inability  to  understand 
on  what  principle  the  case  proceeded,  (c)  and  a  like  inability 
is  here  confessed. 

4.  Where  the  contract  is  such  as  the  court  cannot  per/orm. 

§  68.  Where  the  contract  is,  from  its  nature,  such  that 
the  court  cannot  enforce  its  perfonuEince,  {d)  it  is  necessarily 
no  sntjject  of  its  jurisdiction  in  that  respect.(£) 

§  69.  On  this  principle  the  court  will  not  prohibit  the 
making  of  a  secret  medicine ;  for,  if  it  be  secret,  then  the 
court  cannot  tell  whether  it  has  been  infringed  or  no ;(/) 
nor,  for  the  same  reason,  will  it  direct  the  specific  perform- 
ance of  covenants  in  a  farming  lease,  for  "how,"  said  Lord 
Northington,    "can  a  master   judge    of    repairs    in  hos- 

M  WoodT.BowelUra,iiMt«pra.  (<)  Conildcr  Hope  t.  Glbl»,SB  W.  B.,7S: 

M  nylor  T.  HaTlUe,  cited  S  Atk.,  3U.  DeUsttos  v.  aibH>ii,4I>e  S.  A  J.,  nB,tte. 
IHMlHiiiih  Blvei  T.  NtTca,  IS  Ch.  D.,  MS.  C/)  Kewtranr  T.  JamM,  3  Her.,  4461  ffU- 

(b)  Allud  T.  ClajtOD,  1 E.  A  J.,  4SS.  lUmiv.  WU1iajii,Std.,lli7;  andieetlieaUiec 

(c)  jDrtiprndeBos,  Boe.  utam  dted  la  Um  note  to  |  IBlfl,  Infts. 
lO)  A*  ta  aseutHlnty  In  oontncta  tee  P*it 

nl,  eh.  4.  InOs. 

inasmach  as  with  the  dsmaRes  be  may  ordinarijy  purchaee  the  same  qiumtity 
of  the  like  stock  or  goods.  Stoiy's  Eq.  Jur.,  g  717.  It  was  upon  this  distinc- 
tioD  that  the  dedsioii  In  Clark  v.  Flint,  2S  Pick.,  S31,  la  based.  It  was  thers 
held,  that,  where  the  owner  of  a  brig  had  contracted,  in  writing,  for  a  ntlnable 
ConWeiution.  to  hold  the  vessel  in  trust  for  another,  and  subject  to  his  order 
and  disposition,  and  then  sold  her  to  another  person,  with  notice  of  the  con- 
tract, specific  performance  might  be  enforced,  m  case  of  the  insolvency  of  tho 
origttial  contractor,  Binc«  a  Judgment  at  law  against  an  insolvent  person  would 
not  be  an  adequate  remedy.  It  is  a  point  too  well  settled  to  adjuit  of  much 
doubt,  that  where  a  tmstliaa  been  created  in  relation  to  particular  chattels,  by 
contract,  a  bill  in  equity  will  lie  to  enforce  the  trust  and  nave  a  transfer  of  tpe 
property.  Cowles  v.  Whitman,  10  Conn.,  121,  which  wag  a  case  of  a  truet  in 
Dank  shares.     Bee  the  dictum  in  Ferguson  t.  Paachall,  11  Ulea.,  S67. 
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haadryV'iffy  Nor  will  it  enforce  against  a  life  assurance 
society  a  contract  to  redace  a  premiam  if  satisfied  with  the 
removal  of  the  cause  for  char:ging  an  extra  premium,  for  it 
is  the  society  and  not  the  coort  which  is  to  be  satisfied  ;{h) 
nor  will  it  order  the  perfonnance  of  continuous  act8.(t) 
And  l^e  fact  that  the  parties  cannot  be  put  in  the  condition 
for  which  they  stipulated  when  the  contract  was  entered 
into,  obriously  disables  the  court  from  adjudging  specific 
performance.  0") 

§  70.  And  so,  too,  the  court  will  not  interfere  to  enforce 
a  contract  by  means  of  injunction,  where  the  acts  com- 
plained of  as  breaches  are  frequent,  and  the  conrt  could 
not  ascertain  whether  there  has,  in  each  case,  been  a  breach 
without  an  action ;  as  in  the  case  of  a  covenant  not  to  sell 
.water  from  a  certain  well  to  the  plaintiffs  injury. (A:) 

§  71.  The  incapacity  of  the  court  to  execute  the  contract 
limits  its  jurisdiction  in  cases  relating  to  the  sale  of  the 
goodwill  of  a  business.'  For  where  the  contract  has  respect 
to  a  goodwill  alone,  unconnected  with  business  premises, 
the  court  refuses  specific  performance  by  reason  of  the 
uncertainty  of  the  subject  matter,  and  the  consequent  in- 
capacity of  the  court  to  give  specific  directions  as  t^  what 
is  to  be  done  to  transfer  it.ij)    Btit  where  the  goodwill  is 

O)  HMrnac  T.  stone,  S  Bdan,  138.  CT.Bern.       (iJ  B«  Ueroantlle  and  SxduDge  Bank,  L. 
»ra  T  Uewa,  13  Ir  Ch.  R..  8W,  S».                    R.  it  Eq.,  flSS,  ST6. 
(A)IfuibrT.arMliam  UftAMDiaDocSo-      (*] '■^'' "' — -  ■"-—   —   = 


L.sra. 


■  Under  this  bead  maj  be  ranked  coatracts  to  do  purely  fiersonal  acts.  It 
may  be  laid  down  that  equity  never  enforces  these  contracts  unless  they  have 
some  reference  to  property  of  some  kind,  or  a  partnership  of  Bome  nature.  In 
England,  equity  will  interfere  jtegalivdy,  that  is.  hy  injunction.  Although  the 
court  could  not  carry  out  the  ponUve  part  of  the  agreement ;  which,  in  Lumley 
T.  Wagner,  1  De  Q.  si-  &  Q-,  was  an  enga^ment  to  sing  at  a  theatre ;  the  court 
preventing  the  singer  from  performing  elsewhere.  But  in  New  York  at  least 
there  are  no  cases  of  this  kind  where  the  court  has  interfered  either  actively  or 
nM^tiv^y.  HaigUt  v.  Badgley.  15  Barb.  Sup.  Ct..  501;  Hamblin  v.  Dunneford, 
2  Edw.  Oh.,  032;  De  RivaSnoli  v.  Corsetti,  4  Paige,  2SI ;  Sanquirico  v.  Bene- 
detti,  1  Barb.  Sup.  Ct.,  315.  Where  property  is  concerned,  the  rule  is  different. 
Btuyvesant  v.  The  Mayor  of  New  York,  11  Paige,  414.  In  regard  to  contracts 
relating  to  partnerships  the  English  rule,  as  established  in  Morris  v.  Coleman, 
18  Tea.,  437;  Clark  v.  Price,  2  Wilson,  107,  and  Eemble  v.  Eean,  6  Sim.,  888. 
has  never  been  controverted. 
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entirely  or  mainly  annexed  to  the  premises,  and  the  con- 
tract ifl  for  the  sale  of  the  premises  and  goodwill,  the  con- 
tract may  be  enforced.(m)  For  in  that  case  the  goodwill  is 
merely  the  advantage  attached  to  the  possession  of  the 
honse  or  other  place  of  business, (ti) — "the  probability,"  to 
nse  the  words  of  Lord  Eldon,(o)  "that  the  old  customers 
will  resort  to  the  old  place  " — together  with  the  right  which 
arises  to  the  porchaser  to  restrain  the  vendor  from  setting 
np  anew,  or  continuing,  the  identical  business  he  has  con- 
tracted to  sell,  but  without  any  right,  independently  of 
stipulation,  to  prevent  the  vendor's  setting  up  a  similar 
bn8iness.(^)  In  the  case  of  contracts  for  the  sale  of  the 
busiuess  of  an  attorney,  the  legality  of  stipulations  com- 
prised in  them,  for  the  purpose  of  giving  to, the  party  to 
carry  on  business  the  advantage  of  the  name  or  of  the 
recommendation  of  the  party  not  engaged  in  it,  has  been 
questioned  by  the  highest  authorities,  including  Lord  El- 
don;  Grant,  M.  R.,  and  Knight  Bruce,  L.  J.($)  But  it 
seems  to  be  now  established,  not  only  that  such  transac- 
tions are  legally  valid,(r)  but  that  they  may  be  specifically 
executed,  by  injunction  or  otherwise,  by  the  court.(«) 

5.  Where  the  performance  of  the  contract  would  be  useless, 
g  79.  The  court  will  not  enforce  a  contract  which  is  in  its 
nature  revocable  by  the  defendant;  for  its  interference  in 
such  a  case  would  be  idle,  inasmuch  as  what  it  had  done 
might  be  instantly  undone  by  one  of  the  parties.' 

Thus  where  the  registrar  of  a  consistory  coart  agreed  to 
grant  a  deputation  of  his  office,  it  was  held  that  such  a 

(m)  DubeyT.  WDltUker,  IDrew.ilM.lSg,  T.  Baker,  14  Id.,  M8.    CC  LVEOU  T.  Bamlt, 

UO.  15  Cb.  D.,  soe. 

(A)  CUnam  t.  IMwm,  t  BnH.,!fl;  Hnm.       tg)  Fgt  Lord  Eldon  In  CaudlBr*.  Cardan, 

DMITT.  F«Dl,  1  C.  a,  S)iS,Iiei  and  laenir-  Jsc,  ISl;   Boion   v.   Fulow,  1    Her,  KB; 

UHtr.aalDtbanatoraaraBOiKtiilll.Polterv,  Thombori'  v.  Bevlll,  1  Y.  A:  C.  C.  C,  SSI. 

. ,»»_    ,,...„..  See  OllflUan  T.  Hendarjoo,  i  CI.  4  nn,,  1. 


(»)  WMIU 

(o)  In  CnltireU  v.  Lre,  IT  Vea..  Ste.  t.  Hall,  S  K 

(jOCrt- ■— ——     ■ 


'  Thus,  while  equity  will  sustAln  a  post  nuptial  TOhintary  settlement  in  favor 
oC  the  wife,  when  execated,  and  will  epeciflcally  enforce,  as  ag^Dst  any  otlier 
penou  than  the  party  bimselt,  an  agreement  to  make  such  a  settlement,  it  will 
refuse  to  execute  such  an  agreement  against  the  party  himself,  because,  unUl 
executed,  It  is  revocable.    Andrews  y.  Andrews,  &  Ala.,  433. 
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-depntation  was  in  its  natare  revocable,  and,  therefore,  conld 
not  be  enforced  by  the  conrt.(i)' 

§  73.  It  is  OD  Uie  same  principle  that  the  court  generally 
Tefnses  to  interfere  in  cases  of  contracts  to  enter  into  part- 
nership which  do  not  specify  the  duration  of  the  partnership 
— that  relation,  unless  otherwise  provided,  being  dissolnble 
at  the  will  of  either  party,  (u)  There  is  indeed  some  authority 
to  the  contrary  of  this  proposition,  consisting  of  a  dictum  of 
Lord  Hardwicke'8(?>)  in  general  terms,  and  two  or  three 
cases  (m)  in  which  specific  performance  of  such  contracts 
seems  to  have  been  enforced,  but  with  regard  to  which  it 
does  not  appear  whether  the  partnerships  thus  constituted 
were  for  a  term  or  not ;  and  it  is  indeed  said  that  Lord 
Eldon  was  not  quite  satisfied  with  his  decision  in  the  case 
quoted  as  establishing  the  principle.  (2^)' 

§  74.  The  doctrine,  however,  appears  to  be  generally  ac- 
cepted as  that  of  the  court.  Thus  in  a  case  before  Lord 
Romilly,  M.  R.,  the  principle  was  acted  on:  the  defendant 
entered  into  a  contract  with  the  plaintiff  company  to  take  a 
certain  number  of  shares  and  to  execute  the  deed  of  settle- 
ment when  required ;  and  of  this  contract  the  court  refused 
speoific  performance,  because  the  defendant  might,  by  the 
rules  of  the  company,  have  ceased  again  to  be  a  partner 
within  fourteen  days  after  becoming  such.(^) 

§  75.  It  is  on  the  same  reasoning  that  the  court  declines 
to  perform  a  contract  to  execute  an  instrument  if  such  cove- 
nanta  must  be  introduced  into  the  instrument  that  the  party 
resisting  the  performance  may  immediately  take  advantage 

(f)  WhMleT  T.  Trotter,  3  Sw.,  Ill,  n.    See,  (z)  1  Had.  Ch.,  til,  n. 

AU0,StnrHT.HIdUDdBal!irB;Co.,6W.B,  (w>  Bbeffleld  Gu  Couiamen' Co.  v.  Hurl- 

m(Btiun,V.  CO.  win,  IT  BeaT.,a91:  cf.  BInck  y.  MsllBlae,  IT 

Ml  Bci«*  V.  Birch,  9  Ves.,  Sil.    See  tar.  td.,  S9B,  US.    DlitliiEiilili  Odeua  Tnannja 

ttaer,  Idfira,  if  8M.  IBIl  et  aeq..  uiil  cf.  f  litli  Co.  r.  Mendel,  B  Cb.  D.,  tSS,  ind  cf.  New 

T.  Bidler.  83  Be>Y.,  SIS,  GSl.  Bmnewlck  and  Cbiiu1&  Rallwu  Co.,  Limlt- 

(V)  InBaxlonv.  LUter,  S  Atk.,S8l>.  ed,  v.  MugKeridte,  SO  L.  J.  Cb.,  MI.    Bee, 

(»)  Anon.,  IVei.  Ben.,  828;  AnoD.,  1  Htd.  Bleo,  u  lo  contricw  to  fbrm  ■  compur, 

Cti.,<ll,  n.1  Hlbbeit  T. mbbert, Coll., Putn.,  Biocker  v.  Wedderbnni.SK.*  J  ,tBS. 
1S3. 

■  Where  the  contract  is  revocable  at  the  pleasure  of  the  partj  making  it, 
spedflc  perfonnance  will  not  be  decreed;  it  would  be  an  Idle  exercise  of  the 
power  of  the  court.    Express  Co.  v.  R.  R.  Co.,  »  Otto,  161. 

■  MeasOQ  t.  Eainc,  63  Pa.  St.,  S35;  Birch  v.  Smith,  20  Mch.,  166.    Where, 

bj  the  partoerahip  agreement  a  partV  has  an  interest  in  propertv,  such  Interest 
will  be  secured  to  him.  Somerly  v.  Bimtin,  118  Mass  ,  879.  llie  terms  ot  the 
partnership  must,  however,  have  been  distinctly  settled  for  a  definite  time. 
Wilson  V.  CampbeU,  10  111.,  883;  Whittorth  v.  Harris,  40  Miss.,  4tl3:  England 
T.  Curling,  8  Bca».,  129. 
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of  them  to  deprive  the  other  of  all  benefit  under  the  ioatra- 
ment ;  as,  for  instance,  a  contract  for  a  lease  which  is  to 
contain  a  proTiso  for  re-entry  on  breach  of  a  covenant,  which 
the  plaintiff  has  already  broken.(r) 

6.  Where  the  court  would  be  unable  to  enforce  Us  judgment, 
§  76.  In  some  old  cases  the  court  of  chancery  entertained 
suits  in  respect  of  bailding  contracts ;  and  what  has  been 
considered  one  of  the  earliest  traces  of  the  jurisdiction  in 
specific  performance  is  a  dictum  of  Genney,  J.,  in  the  8 
Edward  lY,  that  a  promise  to  build  a  house  would  be  spe- 
cifically enforced,  (a)  Lord  Hardwicke  also  maintained  this 
view  of  the  jurisdiction  of  the  court.(J)  But  it  is  now  clearly 
settled  that,  subject  to  certain  exceptions,  the  court  will  not 
specifically  enforce  contracts  to  build  or  repair,  (c)  both  be- 
cause specific  performance  is  ' '  decreed  only  where  the  party 
wants  the  thing  in  specie  and  cannot  have  it  any  other 
way,"((^  and  because  such  contracts  are  for  the  most  part 
so  uncertain  that  the  court  would  be  unable  to  enforce  its 
own  judgment.(e)' 

(t)  per  Qrtnt,  K.  B  ,  la  Jones  T.  3'met,  13  (d)  Per  I^id  Kenroii,  H.  B.,  In  Brrinrtan 

Vm^  1S8.  T.  AtdhIt,  S  Bro.  C.  C,  SU;  B.  C,  1  IMck. 

(a)  a«e  »npT*i  f  IS.  69S.    Accordingly  LwNU  T.  CommcTfonU  t 

(ft)  Buxton  T.  LKter.S  Alk.,  see;  Clt7  or  ilra.CC.lSe 

liondoo  T.  Nub,  Id  ,B11;  B.C.,  1  Tei.  Sen.,  (<)  Uo>el;r  Vlrrln,  3  Via,,  ISl;  of.  Green- 

i:.    See,  »toD,  AHen  t.  Hudlos,  I  Eq.  C.  faltl  t.  Iile  of  Wlgbl  (K.  J.)  Ballwfty  Co.,  IB 

Abr.,  IT.  W.  B.,  ZK,;  Baruant  T,  Uean,  IS  Ir.  Cb.  K, 

fe)  nulOD  T.  Newton,  3  Bm.  &  Qlf.,  4ST;  S8B,  S87. 
Ekr*-J<'^*°'>-SH.ftH..liai  WbenlevT. 
WeetmlolMer  Brymbo  Co^  Ca.,  L.  B.  B  Bq., 

m. 

■  BuSding  eoniraeit.']  The  rule  is  now  well  settled,  that  contracts  for  build- 
ing wiU  not  be  specificall  Ten  forced.  Lord  Eenyon  said  in  Errisgton  v.  Ajnes- 
ley,  2  Bro.  C.  C-,  a43:  "There  is  no  case  of  a  speciflc  performance  decreed  of 
ftn  agreement  to  build  a  house,  because  if  A.  will  not  do  tt,  U.  may.  A  specific 
performance  la  only  decreed  where  the  party  wants  the  thing  in  apecie  and 
caimot  have  it  in  any  other  way."  See,  also,  Wilkinson  v.  Genjents,  L  B., 
8Ch,,  96;  City  of  Ijondon  v.  Southmte,  88  L.  J.  C,  141;  Martin  t.  Haliy,  01 
Mo.,  196;  Ross  v.  Union  Paetflc  R.  R  Co  ,  1  Woolw.,  26.  In  Scotland,  the 
coort  will  sometimes  appoint  a  suitable  person  to  superintend  the  work,  when 
it  orders  speciSc  performance  of  a  building  contract.  Clark  t.  Qlasgow  Asso. 
Uo.,  1  McQueen,  658. 

ExampU  ofbaUdirig  eontraelt  tehieh  viere  enforced,  and  iiib.]  A.  agreed  to 
sell  laod  to  B.,  and  to  construct  a  road,  allowing  A.  to  use  the  same.  B.  was 
to  erect  a  houae  on  the  land  at  a  definite  price.  Held,  that  such  contract  would 
be  apeciflcalty  enforced.  Wella  v.  Maxwell,  33  Beav..  408;  aft'd,  B  Jur.  (N.  3.) 
1081.  A  tenant  agreed  to  rebuild  a  farm-house,  but  did  ao  upon  his  own  land 
inatead  of  upon  his  landlord's.  Held,  that  specific  performaucc  would  be  de- 
creed. Pembroke  t.  Thorpe,  8  Swanst.,  487,  note.  In  Sborer  v.  Gt.  Western 
R.  R  Co.,  3  Y.  &  C.  C  C,  48,  it  was  held,  that  a  railroad  company  having 
agreed  to  do  so,  would  be  compelled  to  construct  and  maintain  an  archway 
under  tlieir  line,  connecting  lands  of  plaintiff  severed  by  the  road.  In  8an- 
deraon  t.  Cockermouth  and  Workington  R.  R.«Co-,  11  Beay.,  497,  that  the 
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§  77.  For  the  first  of  the  reasons  stated,  Grant,  M.  B., 
refused  specific  performance  of  a  covenant  to  make  good  a 
gravel- pit ;(/)  on  the  ground  of  both  of  these  reasons,  spe- 
cific performance  was  refused  in  a  case  of  a  contract  for  the 
constraction  of  a  branch  railway,  which  was  entered  into 
during  the  pendency  of  the  bill  before  Parliament,  and  when 
several  of  the  directors  had  thoughts  of  withdrawing  the 
bill,  and,  as  the  plaintiffs  alleged,  would  have  done  so,  but 
for  the  contract  in  question  ■,{g)  and  in  other  cases,  specific 
performance  has  been  refused  of  contracts  for  the  working 
of  quarrie8,(^)  and  coal  mines,(i)  or  involving  the  perform- 
ance of  continuous  acts  or  duties,  (j") 

§  78.  In  the  case  of  Brace  v.  Wehnert  (i)  decided  by  Lord 
Eomilly,  M.  R.,  in  March,  1858,  the  contract  was  that  A. 
should  gi-ant  a  lease  to  B.  as  soon  as  B.  should  have  built  a 
house  of  the  value  of  £1400,  according  to  a  plan  to  be  sub- 
mitted to  and  approved  by  A  ,  and  B.  agreed  to  build  and 
take  the  lease  ;  no  plan  had  been  approved  ;  a  bill  filed  by 
A.  against  B.  was  dismissed,  with  costs.  In  like  maimer  a 
contract  by  a  landlord  to  execute  repairs  upon  a  farm  was 
not  enforced.(^' 

(/)  rum*.  Bnndon.S  Vu.,lllS.  «ll  DnfflTii  Blum  CmI  Co.  T.  TrIT  Vala  BAI^ 

(0)  South  VTKlei  lUIIiniy  Co.  t.  WjUku,  1    wav  Co.,  Id  ,  S  Cb  ,  HI. 

K.  k  J.,  lea;  S.  C,  B  Da  U.  M.  A  O.,  seO;  Ik)  91  B«*T ,  S48     Nole  that  tbis  cue  wai 

Greanblll  v.  Itis  ot  M  rlgbt  (K.  J.)  Rallmir  dccidsil  before  tbe  paulng  of  Lord  CBlrns' 

Uo  ,  IS  w  B.,S4S.  Aot.   CoDalder  Aeymm  Ibr  Female  Orpbuie 

(M  Booth  T  Pollaid,  4  T.  Jt  C  Ex..  61.  T.  Waterimr,  1«  W.  B.,  IIOl 

(1)  Pollard  T.  ulartoD,  1  K.  ft  J  ,  482.  (I)   MonlB  t.  Jaekion,  IJ.  A  H.,  S19. 
if)  Blacken  T.  Bate*,  L.  E.  1  Ch.,jn;  Pow- 

r^lroad  compaof  must  construct  such  roads  tlirough  the  land  divided,  as  would 
be  necessary  to  connect  ttie  several  portions.  A.  agreed,  in  writing,  to  psrtiaiily 
erect  sixtcea  houses,  and,  upon  completion,  was  to  receive  a  de^  of  three  of 
the  same.  Having  performed  his  part  of  tbe  contract,  the  court  deemed  spe- 
dflc  performance,  tnat  a  deed  in  fee  simple  should  be  givca,  with  a  covenant 
against  incumbrances,  Ellis  v.  Burden,  1  Ala..  458.  A  railroad  company  pur- 
(£agcd  land,  upon  the  terms  that  they  would  construct  a  road  and  wharf. 
Held,  that  they  must  do  so.  Wilson  v.  Furners  R.  R.  Co  ,  L.  R.,  9  Eq.,  88. 
In  Lytton  v.  Qt.  Northern  R.  R.  Co.,  2  K.  &  J.,  894,  the  road  agr«^  with  the 
owner  of  land  to  construct  and  maintain  a  siding — Held,  that  specific  perform- 
ance would  be  enforced.  The  same  rule  was  appUed  with  regard  to  building 
and  maintaining  a  station  "in  all  respects  flrst-cless."  Hood  v.  Northeastern 
R.  B.  Co.,  L.  R-,  8  Eq.,  66S.  Where  the  plaintiff  baa  a  material  interest  in 
Its  execution,  and  the  work  to  be  done  is  clearly  deflned,  and  where  he  dhnnot 
be  adequately  compensated  in  damages,  specific  performance  will  be  decreed. 
Story's  Eq.  Juris.,  S  7M;  Mosely  v.  Virgin,  8  Vea.,  18*;  Stuyveaant  v.  Uayor 
of  N.  Y.,  11  Paige  tlh..  414. 

'  ^peeijk  performance  a*  to  repairt.']  With  rare  exceptions,  covenants  to  re- 
pair wU]  not  be  speciflcally  decreed,  Uiere  bein^  an  ample  remedy  at  law.  This 
was  held  in  a  case  where  tbe  lessor  agreed.  In  liis  lease,  lo  rep^r  damages  caused 
by  fire.  Beck  v.  Allison,  56  N.  Y.,  W7;  (^ty  of  London  v.  Marsh.  3  Atk  ,  512; 
Lord  Abinger  T,  Asbton,  L.A.,  17Eq.,  870;  Hill  v.  Barcley,  18  Tea.,  59.    In 
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§  r».  But,  since  Lord  Cairns'  Act  (21  and  33  Vict.,  ch.  27), 
it  has  been  held  that  where  the  contract  is  for  the  bailding 
of  a  house,  and,  also,  for  the  grant  and  acceptance  of  a  lease, 
the  conrt  can  grant  specific  performance  of  the  contract  to 
accept  the  lease  and  give  damages  for  the  non-bnilding  of 
the  hoDse.(ni) 

§  8©.  There  are,  as  already  hinted,  exceptional  cases  of 
building  contracts  ia  respect  of  which  the  court  will  inter- 
fere. Lord  Rosslyn,  in  a  judgment  which  appears  never  to 
have  been  overruled,  maintained  that  where  a  contract  for 
building  ig  in  its  nature  defined,  the  court  might,  without 
much  difficulty,  entertain  a  suit  for  its  performance.  («) 
Mr.  Justice  Story  argues  in  supi^ort  of  this  view,(o)  and  in 
Cubitt  V.  Smith,(^)  Stuart,  V.  C,  acted  upon  it.'  It  may 
also  be  added  that  in  Scotland  many  contracts  to  buUd  are 
specifically  performed,  in  respect  of  which  the  couft  would 
decline  jurisdiction  in  England,  the  Scotch  courts  appoint- 
ing some  properly  qualified  person,  under  whose  superin- 
tendence the  work  is  directed  to  be  executed.(j) 

§  81.  But  whether  the  court  will,  or  will  not,  interfere  to 
enforce  all  such  contracts  when  definite,  it  appears  to  be 
settled  that  it  wiU  assume  jurisdiction  where  we  have  the 
following  three  circumstances ;   first,  that  the  work  to  be 


S*amea  t.  Edge,  Jobu.,  nSi  Hayor,       (o)  Eq.  Juris.,  i  TIS. 

•'  '  — ' ^thpilo,  IT  W.  E  riOTl        ' ^—  '"  "  ~  '"" 

VItkIb,  S  Vu.,  IBl. 


n  L.  J.  Cb  ,  lU.  (4)  CJark 


Hughes  V.  Metropolitan  R.  R  Co.,  4S  L.  J.  C,  563,  the  lessee  covenanted  t» 
repair  after  Dotice;  the  lessor  gave  notice,  and  afterwaids  waived  the  default 
of  the  lessee  by  conlinuing  to  negotiate  Held,  tliat  the  court  would  relieve 
against  the  forfeiture.  An  agreement  was  made  tbatalcase  should  be  executed 
contaJnioK  a  covenant  to  repair.  Held,  that  speciQc  perfoTmance  of  such  agree- 
ment would  be  decreed,  so  as  to  give  a  remedy  for  not  repairing.  Volloton  v. 
fidgrett,  3  Abb.  Pr..  121.  8ee  as  to  improvements  made  by  lessor.  Berry  v. 
Tan  Winkle,  2  N.  J.  Eq.,  I  Greene,  269. 

■  There  seems  to  be  considerable  doubt  on  this  point.  See  Story's  £q.  Jur., 
§g  726,  727.  As  to  the  apeciflc  performance  of  covenants  to  repair,  see  Rayner 
V.  Stone,  3  Eden,  128;  Hill  v.  Barclay,  IB  Ves.,  405.  In  Lucaa  v.  Commer- 
ford.  10  Ves.,  285,  the  court  was  of  opinion  that  the  contract,  which  was  one 
to  build,  should  not  be  enforced.  But  it  aupearB  that  the  agreement  was,  in 
in  every  respect,  too  uncertain  and  undeSned  to  be  made  the  subject  of  a  mas* 
ter's  report.  See  note  [2]  to  Lucaa  v.  Commerford,  1  Ves.  (Sumner's  ed.) 
Bircbelt  v.  Boiling.  5  Mun.,  412,  is  an  authority  on  this  point  In  that  case,  a 
contnct  to  build  a  tavern,  at  the  joint  risk  and  expense,  and  for  the  joint 
benefit  of  the  parties,  Was  decreed  to  be  specifically  performed,  at  the  Instance 
of  one  of  them,  who  had  fumiahed  the  land  to  t>e  built  upon,  and  performed 
his  part  of  the  agreement,  the  others  objecting,  on  the  ground  that  a  change  of 
circomstances  rendered  the  scheme  unodvisabie. 
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done  is  defloed ;  secondly,  that  the  plaintiff  lias  a  material 
interest  in  its  execntion,  which  caonot  adequately  be  com- 
pensated for  by  damages,  and  thirdly,  that  the  defendants 
have  by  the  contract  obtained  from  the  plaintiff  possession 
of  the  land  on  which  the  work  is  to  be  done.  Thxisthecoort 
has  in  nameions  cases  (r)  enforced  on  railway  companies 
contracts  to  make  and  maintain  works  for  the  convenience 
of  the  lands  of  the  plaintiff.  It  has  dooe  this  in  cases  in 
which  the  terms  of  the  contract  have  been  general  and  diffi- 
cult to  execute. 

§  83.  In  one  of  these  cases  a  contract  by  the  company  to 
construct  and  maintain,  upon  land  belonging  to  and  to  be 
provided  by  a  landowner,  a  siding  of  specified  length  along- 
side the  line,  was  held  capable  of  specific  performance ;  and 
the  company  were  not  allowed  to  resist  performance  on  the  . 
ground  that  the  plaintiff  had,  before  filing  his  bill,  entered 
into  a  negotiation  (which  failed)  for  a  money  compensa- 
tion. («) 

§  83.,  In  another  case  the  plaintiff  had  sold  lands  to  the 
defendants,  a  municipal  corporation,  who  by  the  deed  of 
sale  covenanted  forthwith  to  make  a  road  and  erect  a 
market-house  on  the  land.  They  entered  and  made  the 
road,  but  neglected  to  build  the  market-house.  Wigram, 
V-  C,  observed  that  the  defendants  having  had  the  benefit 
of  the  contract  in  specie,  the  court  would  go  any  length 
that  it  could  to  compel  them  to  perform  their  contract  in 
specie,  (i) 

§  84.  In  this  case,  as  in  the  railway  cases  previously 
quoted,  the  plaintiff  having  parted  with  the  land,  had  no 
opportunity  of  doing  the  work  which  the  defendants  had 
contracted  to  do,  and  so  ascertaining  the  amount  of  damages 
sustained  by  their  non-performance ;  («)  but  though  part- 
performance  has  to  this  extent  been  held  important,  it  must 
be  borne  in  mind  that  it  will  in  no  case  enable  the  court  to 

my  Co.,  1    >Dd  Buibiiry  Junetton  BAllmr  Co.,  L.  B.  9 


-    Ch  ,  STB. 
1^.,    It        111  UrceneT.  Wnt  Chaihln  RailmTO 
i^Clwl-    I.._K.J»  «q  ,  M. 

a1>o,  pFmbrokfl  v.  Thorpa,  S  Sn.', 


A3.,i»*;  Wllwn  t.  rarnvw  BUlwkT  Co.,L.  (u)  Far  Lord  UkthtriBT  (tliB 
B.eEi].,ta:  HaodT.MartaSuternltallwsj  In Soutb WftiM  Btilwaj Co.  T 
Co.,lil.,l>Ch.,BU:  cr.  WUioaT.Karttiamptoi]    ^J..VM. 
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intervene  where  it  has  no  jurisdiction  in  the  original  subject- 
matter  of  the  contract,  (t))' 

g  85.  Where  the  act  alleged  as  part- performance  ia  one 
proper  to  be  brought  before  a  jury,  and  can  be  answered  in 
damages,  non-performance  of  the  rest  of  the  contract  does 
not  constitute  that  frand  which  is  the  origin  of  the  court's 
JTiriadiction  in  cases  of  part-performance  in  this  respect,  as 
well  as  when  treated  as  an  exception  to  the  Statute  of 
Frauds.  (m>) 

§  86.  In  one  case  Lord  Eldon,  though  expressing  a  diffi- 
culty in  decreeing  repurs  to  be  done  affirmatiTely,  yet  by 
means  of  an  injunction  in  fact  granted  performance  of  a  cove- 
nant to  keep  a  canal  and  ita  stopgates  in  i-epair  for  the 
benefit  of  the  lessee  of  a  mill  interested  in  them.(riT) 

7.  Where  tTie  enforced  perforTrtance  of  the  coiUToct  would 
he  worse  than  its  Tion-performance. 

§  87.  The  relation  established  by  the  contract  of  hiring 
and  service  {y)  is  of  bo  personal  and  confidential  a  character 
that  it  is  evident  that  such  contracts  cannot  be  specifically 
enforced  by  the  court  against  an  unwilling  party  with  any 
hope  of  ultimate  and  real  success ;  and  accordingly  the  court 
now  refuses  to  entertain  jurisdiction  in  regard  to  them.{z) 

§  88.  In  former  times  this  seems  to  have  been  otherwise. 
In  a  case  decided  by  Lord  Cowper  and  the  House  of  Lords, 
there  was  a  contract  by  which  a  skilled  person  had  bound 
himself  to  serve  during  his  life  as  manager  and  overseer  to 
a  company  engaged  in  the  manufacture  of  brass,  and  the 
company  had  agreed  to  pay  him  a  certain  salary  and  3*.  Qd. 

(B)  KItk  T.  BroinlBT  Union, 
— A  ftallwai  t 


(■)  Sonth  W»le»  Eallwaj  Co.  T.  Wythes.  1  the  Btct  of  thwe  botng  noproptirtr,  therighl 

S  A  J.,  188;  and  Me  loDra,  1 1^61  el  Hq.  to  whliita  U  uken  swkjrrom  (beperBniKMim- 

(z)  L&ne  V.  NewdlKnU,  10  Vea.,  199  plalolDg.  llei  at  the  root  of  the  oonrt's  dod- 

(V)  Beeper  Jmtel.U.  B.,  In  Big'bj  t.  Cod-  Inlarftreoce  In  re*pect  ofcontncti  atrlctlr 

Ml,  U  Ch.  D.,  UT.  petuiift]  Id  tbelr  uatare. 

(»  See  Gbltlli  T.  HcGbee,  IS  Ir.  Ch.  a.,  13, 


the  pl&ia tin  certain  lands,  aod  lu 
necesearv  to  supply  that  cit.7  with  pure  water,  for  the  consideration  of  (50,000, 
and  of  tae  covenant  to  construct  a  costly  dam,  and  a  canal  to  convey,  for  the 
plaintiff'B  use.  the  surplus  water  of  said  river — specific  performance  was  re- 
fused, upon  tlie  ground  that  he  had  never  parted  with  the  possession  of  the 
property,  and.  consequently,  that  he  had  the  means  of  complete  redress  at  law, 
Whitney  v.  New  Haven,  2S  Conn.  B.,  eS4. 

D.qitizeabyG00l^lc 


44  FRY  ON  SPECIFIC  PERFOBMANCE  OF  CONTRACTS. 

for  every  hundred- weight  of  brass  wire  made  by  him  or  any 
other  person  for  them  during  his  life ;  on  a  bill  by  the  man- 
ager;  Lord  Oowper  decreed  the  payments  according  to  the 
articles  for  past  services,  and  specific  performance  of  them 
for  the  future,  by  the  plaintiff  again  repairing  to  the  works 
and  acting  according  to  the  articles,  if  the  defendants  should 
require  the  same.  The  appeal  from  this  decree  to  the  House 
of  Lords  was  by  the  plaintiff  on  a  point  of  the  construction 
of  the  contract  as  to  the  3s.  6d.  per  cwt.,  which  resulted  in 
a  modification  of  the  decree  according  to  his  contention. (a) 
And  iu  another  case  Lord  Hardwicke  specifically  enforced  a 
contract  by  the  East  India  Company  to  employ  a  man  as  a 
packer.  (6) 

§  89.  But  the  dilflculty  of  enforcing  such  contracts  in, 
specie  is  now  admitted  by  the  court.  Thus,  in  a  case  where 
the  plaintiffs  had  contracted  for  a  specified  sum  to  work  the 
line  of  a  railway  company  and  to  keep  the  engines  and  rol- 
ling stock  in  repair,  the  court,  considering  this  to  be  a  con- 
tract for  services,  refused  to  enforce  it.(c)  "  We  are  asked," 
said  Knight  Brace,  L.  J.,{d)  "to  compel  one  person  to  em- 
ploy against  his  will  another  as  his  confidential  servant,  for 
duties  with  respect  to  the  due  performance  of  which  the 
utmost  confidence  is  required.  Let  him  be  one  of  the  best 
and  most  competent  persons  that  ever  lived,  still,  if  the  two 
do  not  agree,  and  good  people  do  not  always  agi-ee,  enor- 
mous mischief  may  he  done." 

§  90.  So  in  an  earlier  case  a  grant  having  relation  to  an 
office  of  a  personal  and  confidential  character,  was  held  to 
be  incapable  of  being  specifically  enforced  ;(e)  in  another 
instance,  where  an  indenture  was  held  to  constitute  the  rela- 
tion of  master  and  servant,  and  not  of  partner,  Lord  Truro 
dissolved  an  injunction  which  had  been  previously  granted, 
restraining  the  defendant  from  excluding  the  plaintiff  from 
the  management  of  the  business  ;  (/)  and  in  another  case, 
where  a  contract  by  the  plaintiff  to  employ  the  defendant 
as  manager  of  a  business  formed  part  of  a  conti-act  by  which 

(aj  Ball  T.  CogtV  1  Bra.  p.  C  ,140.    This  too.  Horn*  T.  Londflo  Bod  Koitb  Wralern 

ckHlBTolTMlheTalldltjofcontracuofier-  BaUwRr  Ca- 10  W.  R.,  in). 

Tlce  tor  lUta  i  M  to  whlcb  ■««,  kl»,  Wallla  t.  (d)  Puc  m. 

DsT.ail.  A  W.,  371.  It)  PIcEerlag*.  BlabO|)orElT,3T.  AC.  C. 

it)  Eutlndl&Co  v.Vli]ceDt,tAtk.,8a.  C- !4». 

(c)  JoBDMii  ▼.  ^hraw■bul7  ud  BlnolDC-  If)  Slockei  v.  Bn>ckl«UHik, »  11*0.  A  Q., 

liuiiRKl1inTC0.,SDe0.  U.  AG.  ait.    8m,  IStj  cT  W*bb  *.  Enslaod,  T  Jur.  (N.  S.),  IGS; 
B  W.B.,  188;  SOL.  J?Cb.,»S. 
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the  defendant  agieed  to  grant  to  the  plaintiil  a  lease  of  a 
wharf,  specific  performance  was  refused  on  the  ground  of 
want  of  mutuality,  (gr) 

g  VI.  In  like  manner  the  court  cannot  enforce  contracts 
of  agency ;  as  has  been  illustrated  in  the  cases  of  contracts 
to  employ  a  shipping-broker  (A)  and  auctioneer,  (ty 

8.  Where  the  cojiiraci  is  voluntary. 
§  9%.  The  court  will  never  lend  its  assistance  to  enforce 
the  specific  execution  of  contracts  which  are  voluntary,  or 
where  no  consideration  emanates  from  the  party  seeking 
performance,  tj)  even  though  they  may  have  the  legal  con- 
Bideration  of  a  seal;  and  this  principle  applies,  whether 


tBDT.  roul^2lD«6.  F.  AJ.,  431;    I 

nitbT.  BlillciT,tSBaiT.,aie.  '        '     Watrdnd  t.  Wal'taDcl.  Jahnx.,  18;  kenaeily 

(A)  BntI  T.  lUat  IndU  and  London  Snip-    T.  Hsf ,  11  W.  B  ,  398.    See,  too,  ptr  Lord 


plBBCo.,  Limited,  IH.  A  M  ,  UM  EldODlnPenaT.  T.ord  B^^JUmorc,  I  Vci.sen., 

■if)  C>itnnaokT.SiliubarT,SaL.J.  Ch.,W8.    UO,  and  dliUnBulah  Cbaal«  i.  Keuwaid,  1] 
U]QrafaiT.Qn>Tea,S  Y.  AJ.,ia3;HaDKb.    L.  J.  Ch.,  TSi. 

1  Speeifie  performanee  of  coTUraeit  for  penoiud  »entet,'\  CoDtrects  of  biring 
and  service,  notwithslandiog  tbeir  difflcultj  of  bdng  carried  out,  were  form- 
erlT  specifically  enforced  liy  eourta  of  equity.  East  lud.  Co.  v.  Vincent,  2 
AtL,  83;  Ball  v.  Coggs,  1  Bro.  P.  C,  140.  the  rule,  however,  appeare  now 
to  be  well  settled,  that  specific  performance  of  a  contract  involving  personal 
aervice,  special  ability  or  confidence,  will  not  be  decreed :  and  that  a  party  will 
not  be  enjoined  from  terminating  such  a  contract,  the  following  are  examples: 
The  court  refused  to  decree  specific  performance;  to  report  law  cases.  Clark 
V.  Price,  3  J.  Wills.,  157.  To  fumiaU  drawings  for  maps.  Baldwin  v.  Useful 
Knowledge  Soc.,  0  Lim.,  898,  To  perform  at  a  theatre.  Lumley  v.  Wagner, 
IDe  G.  M  &  G.,  604;  Fredericks  v.  Myer,  18  How.  Pr.,  866;  Butler  v.  Galetti, 
31  id.,  463;  Montague  v.  Flockton,  L.  R ,  IS  Eq.,  189.  Id  Pennsylvania,  it 
baa  been  very  lately  held,  that  a  court  of  equity  would  not  enforce  the  peiaonal 
services  of  an  actor,  and  would  not  enjoin  him  from  performing  at  another 
theatre.  Ford  v.  Germon,  6  Phila.,  6.  To  do  work  as  an  apprentice,  or  to  in- 
struct as  a  master.  Webb  v.  England,  29  Beav.,  44.  To  work  quarries  or 
coal  mines.  Booth  r.  Pollard,  4  Y.  &  C.  Ex.,  61.  Pollard  v.  Clayton,  I.  K.  & 
J.,  488.  To  work  a  line  of  railroad,  and  keep  the  rolling  stock  in  repair. 
JohnsoQ  V.  Shrewsbury,  etc.,  R.  it,  Co.,  8  De  Q.  M.  &  Q.,  914. 

Where  Qu  aareement  U  incapable  of  beirig  er^0Teed.\  Specific  performance  will . 
not  be  decreed,  where  the  nature  of  the  contract  is  such  that  it  la  out  of  the 
power  of  the  court  to  enforce  it;  «■  a.,  it  will  not  direct  the  conduct  of  the 
member  of  a  firm  in  matters  requiring  his  personal  skill  and  judgment  in 
the  business  of  the  firm.  Buck  v.  Smith,  29  Mich.,  166;  Roberts  v.  Eelsey, 
38  id.,  603.  Land  was  to  be  sold,  provided  the  purcliase  money  should  be  paid 
as  might  be  agreed  upon  between  the  parties.  '  Held,  that  equity  could  not 
compel  the  parties  to  agree.  Hoff  v.  Shepherd,  68  Mo.,  343;  see,  also,  Atlanta 
R-BCo.  v.  Spear,  83 Ga.,  550;  Blanchard  v.  Detroit  R.R.Co.,31  Mich.,  43;  Cin- 
cinnati  R.  R.  Co,  v.  Washburn,  3J}  Ind.,  259,  A  court  of  equity  may,  as  a 
temporary  measure  during  the  pendency  of  a  litigation,  operate  a  railroad  by  a 
receiver.  Coe  y.  Columbus  R.  it.  Co.,  10  Ohio  St.,  873;  see  Port  Clinton  R.  R. 
Co.  V.  Cleveland  R.  R.  Co.,  18  Ohio  St. ,  654 ;  Richmond  v.  Dubuque  R.  R.  Co., 
88  Iowa,  433.  A  defendant  will  not  be  obliged  to  furnish  marble  from  a  quarry. 
Uarbie  Co.  T.  Ripley,  10  Wall.,  880;  see  Columbia  Water  Power  Co.  v.  Co- 
lumbia, 6  S.  C.  326. 
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the  contract  insisted  on  be  in  the  fonn  of  an  execntory 
agreement,  a  covenant,  or  a  settlement,  (it)'    The  pecQliar 

(1)  Jeffrari  T.  JeSrari,  Cr.  *  Pk.,  llg;  cr.  B*  Klv,  U  Ch.  D»  18*.  ContUar,  %»o, 
BMrey  T.  Andl&nd.  U  Sim.,  Ul  Sm  tbe  Andnva  T.  B^t,L.  B.  8  Ch.,  Ml, SM, ud 
older  CUM  dlKiUMd  In  1  Had.  Ch. ,  US,  ud    Jojta  T.  Hntton,  It  Ir.  Ch.  B^  71. 

'  Grover  v.  Grover,  8  Y.  &  J.,  IBS;  Houghton  v.  Lees.  1  Jur.  N.  T..  868i 
OtdT.  Johnson,  id.,  1083;  Jeffreys  v.  Jeffreys,  Cr.  &Ph.,  188;  Moore  v.  Crof- 
ton,  1  Jonea  &  IM...  443;  Kennedy  v.  Ware,  1  Pa.  St.,  4M;  Merser  v.  Btark, 
W»lk.  (Htsa.),  491;  Forward  t.  ArmUtead,  13  Ala..  134;  Morris  y.  Lewis,  S8 
id.,  58;  Black  T.  Cord,  3  Har.  &  Gill.,  100;  Ormaby  v.  Hunton,  8  Bibb.,  S08; 
Darlineton  v.  McCoole,  I  Leigh (Va.),  aO;  BuflordT.  McKee,  1  Danna,  107; 
Holland  T.  Htndsley,  4  Iowa,  323;  Bhepherd  v.  Shepherd,  1  Md.  Ch  ,  344; 
Yasser  t.  Vasser,  28  M1bs„  378;  Short  v.  Price,  17  Teias,  897;  Tomlinson  v. 
York,  20  Id.,  6&4;  see,  however,  in  this  comtectioii,  Taylor  t.  James,  4  Dessau's 
£q.,  0:  Cauldwell  t.  Williams.  1  Bailey's  Eq.,  17S;  Mclntlre  t.  Hughes,  4 
Bibb.,  186;  Cabeen  V.  Gcfrdon,  1  HiU  (8  C.  Ch.),  51;  Webb.  v.  Alton  Ins.  Co., 
10  III.,  239;  Lear  \.  ChonteAn,  28  id.,  89;  Andrews  t.  AndrewB.  28  Ala.,  483; 
Hayes  v.  Eessow,  1  Sandf.  Cb.,  261 :  Burling  v.  King.  86  Barb.,  638;  SaundeiB 
T.  Simpson,  3  Har.  <&  Johns.,  81 ;  Wyche  v.  Green,  16  Ga.,  49. 

So  long  Of  it  rfmaiiu  exeeutory.  equity  will  not  asdst  in  perfecting  a  voluntary 
agreement  to  create  a  trust.  Holmes  v.  Holmes,  44  III,  168;  Estate  of  Webtv 
48  Cal,,  642;  Baylor  v.  Common.  40  Pa.  8t,  37. 

Jvdkiat  talt.]  The  same  reciprocal  rights  exist  between  the  parties,  whether 
the  sale  ia  Judicial  or  orivate;  in  each  case,  the  title  being  retsJued.  epecidc 
performance  will  not  oe  decreed  unless  a  valuable  conBlderation  is  paid,  or 
offered,  at  or  before  the  time  of  the  decree.    Burgin  v.  Bui^  83  N.  C,  196. 

lUtgalor  wid  eon*ideraiion'\  An  executory  contract  will  not  be  enforced, 
where  it  is  founded  upon  an  Illepil  or  void  consideration.  Piatt  v.  Kaples,  1> 
La.  Aji.,40D;  Paton  v.  Stewart,  76  III,  481;  Butmon  v.  Porter,  100  Mass.,  S3?. 

VotaiUary  (tMt  loit  1  In  Hodges  v.  Spicer,  79  N.  C,  333,  it  was  held  that  a 
court  of  equity  would  compel  the  grantor  in  a  voluntarv  deed,  to  whom  it  was- 
delivered  for  safe  keepiug  after  execution,  and  who  had  lost  it,  to  execute 
another  deed  of  like  import. 

T/i^ptaintiff  mutt  »eekhi»redra»  at  late,  if  he  baa  an  adequate  remedy  there. 
Coombe  V.  Meade,  2  Cranch.  V.  C  ,  647;  Drew  v  Hains.  B  Ala.,  488;  Field  v. 
Jones,  10  Oa.,  239;  Rosa  v.  Buchanan,  13  Dl.,  GS;  Kyle  v.  Frost,  29  Ind.,  883; 
Smith  V.  Short,  11  Iowa,  933;  Clayton  v.  Carey,  4  Md.,  26;  Bonebright  v. 
Pease,  8  Mich,.  318;  Redmond  v.  Dickhison,  9  N.  J..  907;  Phyfe  v.  Wardell, 
2  Ed.  Ch  ,  47;  Murdoch  v.  Anderson,  4  Jones'  Eij^  77;  Kceler  v.  Levy,  36  N, 
J.  Eq  ,  830;  Marble  Co.  v.  Ripley.  10  Wall.,  889;  Richmond  v.  Dubuque  B.  R 
Co..  33  Iowa,  422 ;  Deck's  Appeal,  S7  Pa.  Stat. ,  467 ;  Bamea  v.  Bamea,  69  K. 
C,  361;  Noyea  v.  Mareh.  12a  Mass,  286.  In  Orr  v.  Brown,  5  Ga.,  400,  the 
purchaser  at  a  aheriS'a  sale  refused  to  take  the  property;  it  was  resold  for  leas. 
Held,  that  there  was  a  sufSclcat  remedy  under  the  statute ;  the  court  would  not 
compel  specific  performance  by  the  first  purchaser.  Genl.  Btat.  Mass. ,  ch.  Il8, 
g  3.  Under  thia  statute  it  was  held  that  specific  performance  would  not  be 
granted,  where,  at  the  lime  of  the  filing  the  bill,  the  only  obligation  on  the  de- 
lendant'a  part  to  be  enforced,  was  his  express  promise  to  pay  a  definite  sum  of 
money  aa  an  installment.  Jones  v.  Newhall,  IIS  Masa,.  344.  The  contract 
had  been  abandoned,  and  waa  unexecuted.  Held,  that  there  was  a  remedy  at 
law  in  damages.  Qumre;  Might  it  not  also  have  been  objected  to  the  mainte- 
nance of  a  suit  in  equity,  that  the  relief  aaked  required  of  the  court  a  superin- 
tendence of  the  conatntction  of  works  of  a  special  character,  and  to  see  that 
they  were  adequate  to  meet  all  requirementa  oi  the  contract!  Whitney  v.  New 
Haven,  33  Conn.,  624.  In  Richardaon  v.  Brooks,  92  Uiss.,  118.  the  plamtiil  had 
a  poeaible  remedv^at  law,  which  had  been  rendered  doubtful  by  the  fraud  of 
the  defendant.  Held,  that  this  will  not  defeat  the  Jurisdiction  of  a  court  of 
equity.  A  court  of  equity  has  no  Jurisdiction,  where  the  action  is  to  recover 
the  value  of  a  supposed  interest  in  certain  property,  upon  an  all^:ed  contract 
of  the  defendant  to  pay  the  same  to  the  plaintiff.  Stewart  v.  Uumf ord,  BO 
HI..  198. 
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doctrines  of  the  court  as  to  the  consideration  which  perme- 
ates (Z)  contracts  in  relation  to  marriage  settlements  mast  be 
borne  in  mind  in  relation  to  the  foregoing  statement. 

§  tfS.  In  the  case  of  contracts  for  the  purposes  of  pleasure, 
scientific  pursuits,  charity,  or  philanthropy,  it  has  been 
8aid(m)  that  "no  court  of  justice  can  interfere,  so  long  as 
there  is  no  property  the  right  to  which  is  taken  away  from 
the  person  complaining." 

9.  Where  ihe  plaintiff  has  elected  to  proceed  in  some  other 
manner  than  /or  specif  performance. 

§  94.  Where  a  plwntiff  proceeded  at  common  law  and 
recovered  damages  for  breach  of  the  contract,  he  could  not 
afterwards  sue  in  equity  for  its  specific  performance,  (ra) 
But,  of  coarse,  it  was  not  every  proceeding  at  common  law 
under  a  contract  which  barred  its  specific  performance  in 
equity.(o)  This,  result  was  effected  only  where  the  legal 
and  equitable  relief  were  in  respect  of  the  same  thing. 

§  93.  In  Swinfen  v.  3winfen,(p)  Knight  Bruce,  L.  J., 
sSemed  to  think  that  the  fact  of  applying  to  the  court  of 
common  pleas  for  an  attachment  to  enforce  a  contract  to 
compromise  would  stand  in  the  way  of  the  applicant  after- 
wards suing  in  chancery  for  performance  of  the  same  con- 
tract. And  in  Blackett  v.  Bates  {q)  Lord  Cranworth  inti- 
mated the  opinion  that  a  party  to  an  award  could  not,  after 
unanccessfully  taking  proceedings  to  set  it  aside,  insist  on 
having  it  specifically  performed.  But  in  a  case  already  re- 
ferred to,  a  negotiation  for  the  payment  of  a  money  com- 
pensation which  went  off  was  held  not  to  be  an  election 
which  precluded  the  relief  in  specific  performance,  (r) 

§  96.  In  a  case  where  a  railway  company  was  entitled, 
to  enforce  a  contract  as  to  the  sale  of  lands  entered  into  by 
■  the  defendant  with  the  promoters  of  the  company,  the  com- 
pany first  took  proceedings  under  the  lands  clauses  consoli- 
dation act  for  a  compulsory  purchase,  then  took  compul- 
sory possession  of  the  land  by  virtue  of  a  bond,  and  lastly 


in;  per  JmwI,  H.  B.,  In  Blgby  T.  CobdoI, 
U  Cb.  D.,  UT. 

(n)  8>lstcr  t.  rtrpaoo,  1  Hoc  A  Q.,  380; 
c£  Irvs  *.  Scud,  n  BMtT ,  SIT. 
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filed  their  bill  for  specific  performance  of  the  coatraet.  It 
was  held  that  they  had  taken  the  benefit  of  sections  of  the 
lands  clauses  consolidation- act  to  which  they  were  not  enti- 
tled if  a  binding  contract  subsisted,  and  their  bill  was  dis- 
missed. («) 

§  97.  It  is  conceived  that  the  principle  embodied  in  the 
case  last  cited  will  continue  to  be  observed  by  the  supreme 
court.  (^  Bnt  so  far  as  the  form  of  the  proceedings  is  con- 
cerned, the  right  of  claiming  altemative(M)  relief,  and  the 
wide  powers  of  amendment(v)  exercisable  under  the  new 
practice,  will  In  all  proper  cases  enable  a  plaintift  to  obtain 
relief  by  way  of  s^iecific  performance,  provided  that  the 
facts  proved  and  the  rest  of  his  claim  as  presented  or  in> 
slsted  on  at  the  trial  are  not  inconsistent  with  snch  relief.(w) 

10.  Where  iAe jurisdiction  has  been  taken  away  by  statute. 
g  98.  By  section  47  of  the  fines  and  recoveries  abolition 

act  (3  and  4  W.  IV.,  c.  74),  the  jurisaiction  of  courts  of 
equity  in  regard  to  the  specific  performance  of  contracts  is 
altogether  excluded  in  cases  of  disposition  of  lands  under 
that  act  by  tenants  in  tail,(a;) 

11.  The  jurisdiction  is  against  the  drferiAant  personally. 
§  99.  The  jnrisdiction  in  specific  performance  is  against 

the  person  of  the  defendant  on  the  equity  arising  from  the 
contract.     This  principle  is  fertile  in  results. 

§  lOO.  One  result  ig,  that  where  the  defendant  is  a  per- 
son over  whom  the  tribunals  of  this  conntry  have  no  juris- 
disdiction,  there  can  be  no  relief.  Hence  no  specific  per- 
formance can  be  awarded  a^inst  a  foreign  government  of 
a  contract  entered  by  such  government  with  a  private 
person,  (y) 

§  101.  Another  result  of  this  principle  is,  that  it  conati- 
tntes  no  objection  to  specific  performance,  that  the  sub- 
ject-matter with  which  the  contract  deals  was  not  originally 
within  the  jurisdiction  of  the  court,  aa  the  contract  itself 
may  give  the  court  jurisdiction  in  specific  performance,  as 

(«)  BvdIbTd  Bud  CuDbiMce  Ballmj  Oo.  t.  (w)  Ct.  CuflU  t.  Bower,  10  Cb.  D.,  KB,  MSi 

SUBler,  iJ.h  B.,  ta.  Hawb*  T.  BbuT>,  B  Cb.  D.,  St. 

U)  aw  Tbompwu  T.  Bloxw,  W.  M.  1881, 18,  (>)  Aa  to  Om  ipCdUo  p«rflirnuuiM  of  oon- 

iBfIn,  J 1106.  InoU  to  dlwutaU,  or.  Fatra  r.  Dunotnnbe,  T 

M  Onl.ZIX.r.S.  Ka.,M;  Deriu t. KroMIOD, L  B  SSq.,UO. 

(1^  Ord.  XXru,  Ord.  LVUI,  r.  B.  Igi  Butth  v.  WettuUn,  Ii.  R.  B  Bq.,  IH. 
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well  as  in  damages.  The  original  jurisdiction  in  respect  of 
the  boundaries  of  our  plantations  in  North  America  resided 
in  the  king  in  council;  but  a  contract  respecting  them 
having  been  entered  into  between  adjoining  proprietors 
was  held  by  Lord  Hardwick  to  give  the  court  jurisdic- 
tion;(z)  and  on  the  same  principle,  although  the  court  has 
no  jurisdiction  in  matrimonial  causes,  yet,  where  there  has 
been  a  contract  or  covenant,  it  may  interfere  to  enforce 
the  execution  of  a  proper  separation  deed,  or  to  restrain  the  . 
breach  of  a  covenant  contained  in  it.  (a) 

§  102.  This  introduces  to  our  consideration  the  subject 
of  foreign  contracts.' 

The  general  principle  which  regulates  the  place  for  the 
enforcement  of  contracts  is,  it  is  conceived,  expressed  in 
the  maxim  "actio  sequUuTforwi>hTeiy{b)  It  follows  from 
this  that  a  contract  made  abroad  may  be  enforced  against  a 
defendant  within  the  jurisdiction  of  this  country,  and  as 
the  remedies  for  breach  of  a  contract  are  clearly  governed 
by  the  lex  fori,  or  law  of  the  place  where  the  action  is 
brought,(c)  it  follows  that  it  is  no  objection  to  the  specific 
jwrformanoe  in  England  of  a  foreign  contract  that  the  for- 
eign law  might  have  given  no  such  remedy. 

Accordingly  a  marriage  contract  made  in  France  was  spe- 
cifically executed  here,  the  parties  to  it  having  come  to  this 
country  as  refugees,  {d) 

§  IflfiS.  This  jurisdiction  is  not  confined  to  cases  of  con- 
tracts relative  to  personal  property,  but  extends  to  those 

'.  Loid  Baltimore,  1  Vea.  Sen.,      IfD  DbtIb  t.  Park,  L.  R.  8  Cb.,  sn. 

—     «r  Norrla  T.  CbuDbiei,  r  -  .  ~.      .   ~  -- - 

r.  A  J;,  set  (afflrmlns  S.  C,  W  B«»t„ 


Conaldvr  Norrla  t.  CbamWi,  3  De  Q.       {c\  Stoir's  C< 


te)  Wilwn  T.  WIlKm,  1  H.  U  C,  BSS;  8.  C-, 
""m-MB;  BH.I..C.,W. 


'  FoTtign  ttmiraeU.']  Equity  wiU  decree  epeciflc  performance  of  a  contract, 
notnitbBtttnding  tLe  subject  was  not  originally  within  the  JuriadictJoa  of  the 
court;  the  reli^  is  not  restricted  lo  peraooal  contracts,  but  eitends  to  real  es- 
tate when  the  parties  reside  witliin  the  jurisdictioD,  or  arc  temporarily  wittiln 
such  juriadiction,  and  are  served  with  process.  Masaie  v.  Watts,  6  Crancb, 
158;  Watkins  v.  Holman,  18  Pet.,  35;  Sjitphen  v.  Fowler,  S  Paige's  Ch.,  380; 
Bt^nsbuTg  V.  Pringer,  11  Gill.  &  Johns.,  149;  Wood  v.  Warner,  IB  N,  J.  En., 
81;  Olmey  v.  Eaton,  88  Mo.,  588;  Orr  t.  Quian,  3  Law  Repts.  (N.  C.j,  485; 
Clereland  T.  Burrelt  25  Barb.,  1582;  Dooley  v,  Watson,  1  Gray,  414;  McGreg- 
gor  T,  McGreggor,  Q  Iowa.  65 ;  Renn  v.  Hayward,  14  Ohio  St. ,  803 ;  see,  how- 
ever, Peter  V.  Wortlunglon,  14  Ala.,  584;  Carter  v.  Jordon,  15  Qa.,  78;  Smith 
V.  Iverson,  22  id.,  190;  Akin  v.  Lloyd,  28  111.,  331;  Birchard  Y.Cheever.40  Vt., 
94.  In  Wisconsin,  in  an  action  to  enforce  specific  performance  ot  a  contract 
lo  convey  land— Held,  that  tbeliill  might  be  filed  in  any  court  in  the  State, 
BunW  V.  Eames,  S  Wis..  360. 
4 
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relative  to  real  or  immovable  property,  where  tlie  defend- 
ant is  within  the  jurisdiction  of  the  court.  The  maxim  is 
'^Mquitas  agit  in  p^sonmit,"  and  any  operation  of  the 
judgment  on  the  immovable  estate  abroad  is  not  direct  but- 
indirect,  and  only  through  the  medium  of  the  person  affected 
by  the  judgment.  Thus,  where  Sir  Philip  Cartaret,  the 
owner  of  the  island  of  Sark,  had  mortgaged  it,  and  a  bill 
was  broaght  against  him  by  the  mortgagee  for  foreclosure, 
a  plea  pat  in  by  the  defendant  that  the  island  was  not 
within  the  jurisdiction  of  the  coart  of  chancery  was  over- 
ruled, (e)' 

§  104.  But  the  court  has  been  careful  to  confine  its  jui'is- 
diction  to  relief  arising  strictly  from  privity  of  contract : 
it  haa  nothing  to  do  with  rights  arising  from  privity  of  es- 
tate in  any  other  country,  (/)  So  in  Norris  v.  Chambre3(^> 
the  coart  declined  to  et^orce  a  lien  on  foreign  real  estate, 
though  the  parties  were  residing  here,  and  the  defendant 
had  taken  the  estate  with  notice  of  the  contract  from  which 
the  Hen  was  sought  to  be  raised. 

§  103.  It  has  been  said  by  Mr.  Justice  Story,(A)  that 
"the  doctrine  of  the  English  courts  of  chancery  on  this 
head  of  jurisdiction  seems  carried  to  an  extent  which  may 
perhaps  in  some  cases,  not  find  a  perfect  warrant  in  the 
general  principles  of  international  public  law."  And  Lord 
Homilly,  M.  R.,  in  the  case  last  cited,  adopting  this  remark,  . 
expressed  his  disposition  not  to  go  a  step  farther  than  the 
cases  warranted  and  demanded.(i) 

§  loo.  It  remains  to  notice  a  case  in  which  the  court  of 
chancery  granted  relief  with  a  view  to  specific  performance 
against  a  defendant  not  within  the  jurisdiction.  (^')    In  that 

(ir)  Taller  T.  Cirtent,  3  Vern.,  IH.    Sm, 
loo,  Comca  Arglkeae  v.  UQUtuunp,  1  VeriL, 

78;  JaetM>D  t.  petrle,  10  Vm.,  IM;  r^ord  1 

PortarllDstanT.Sonlbr.tHr.AB.. 104,108;  1 

°*~'T  Eq-  Jnr..  f  Its.  i  un.  u.,  am;  ura  d  per  ommi,  b.  h.,  id 

''  VlnOBnt  T.  Oodaon,  i  Da  Q.  K.  A  O. ,  Norton  t.  Flonooa  IiUid  uid  Public  Worki 

See,  too,  Ifae  uvumcnt  In  IDIMB  T,  Hit-  Co.,  TCh.  D.,SU. 

lI>tew.,S7,uiatlie  ouM  coUeoted  U       U)  Hut  *.  HcrwlcL.  B.  B  Ch.,  BtO.    Ms. 

tb«  nota,  p.  W.  Hurilili  BowncT  v.  Alder,  iMfiire  Pollock 

W  »BcaT., M«:  S De O.  F.  A  J.,  tSS.  B.,  M  V«MtlOD inOgt, U  Sol.  Jo  , SOT. 

'  It  has  been  decided,  in  New  York,  tbiiC  &  court  of  equity  may  compel  the 
specific  performance  of  a  contract  to  purchaae  land,  though  such  contract  woo- 
bbth  mode  and  to  be  performed,  and  the  land  lies  within  &  foraigu  Jurisdiction, 
provided  that  the  defendant  has  been  duly  served  with  process  and  subjected 
to  the  Jurisdiction  of  the  court.  Cleveland  t.  Bumelt,  23  Barb.,  (i32;  New- 
born T.  Broneon,  8  Kern.  (N.  Y.),  587. 
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case  Hart,  a  domiciled  EnglishmaD,  agreed  at  Hamburg 
with  Herwig,  domiciled  at  Hambm^,  for  the  purchase  of  a 
Bhip  to  arrive  from  San  Francisco,  for  a  certain  aom  liable 
in  the  event  of  certain  damage  to  an  abatement.  The  ship 
arrived  in  this  country.  The  plaintiff  claimed  the  abate- 
ment, the  amount  of  which  he  alleged  could  be  ascertained 
hj  a  survey,  which  Herwig  and  the  master  refused,  and  de- 
cUned-  to  complete  except  on  payment  of  the  full  price. 
The  bUl  was  against  Herwig  and  the  master,  and  prayed 
specific  performance  and  an  injunction  against  removing 
the  ship.  This  injunction  was  granted  by  MaJins,  V.  C, 
and  upheld  by  James  and  Mellish,  L.  JJ.  Their  Lordships 
drew  a  distinction  between  an  action  for  damages  and  the 
suit.  If  it  had  been  the  former,  it  was  said  that  the  action 
must  have  been  in  the  forum  of  the  defendant.  "But 
where,"  said  James,  L.  J.,  "the  contract  as  in  this  case, 
though  made  abroad,  la  to  deliver  a  thing  in  specie  to  a 
person  in  this  eoimtry,  and  the  thing  itself  is  brought  here, 
then  the  court  here,  in  the  exercise  of  its  discretion,  will 
see  that  the  thing  to  be  delivered  in  this  country  does  not 
leave  this  country,  so  as  to  defeat  the  right  of  the  plaintiff 
to  have  it  so  delivered."  (A)  The  law  thus  laid  down  seems 
to  create  an  exception  to  the  general  piinciple  of  interna- 
tional law,  which  requires  the  plaintiff  to  seek  the  defend- 
.ant  and  to  sue  in  hia  forum.  The  decision  is  remarkable, 
but  it  has  the  authority  of  three  unanimous  judges. 

12.  QtioH-coTiiracts  in  reject  qf  which  the  cov/rt  has 

jUTisdiction. 
§  107.  There  is  a  class  of  quasi-contracts  in  respect  of 
which  the  court  entertains  jurisdiction,  viz.:  where  the  re- 
lationship of  vendor  and  purchaser  is  constituted  by  the 
exercise  of  those  compulsory  powers  of  railway  and  other 
companies  which  are  conferred  by  the  lands  clauses  consoli- 
dation act,  1845,  and  similar  statutes.  They  are  here  called 
quasi-contracts,  because  when  the  proceedings  are  strictly 
under  the  statute  there  is  an  absence  on  the  part  of  the  man 
whose  land  is  taken  of  that  voliti(m,  which  seems  an  essen- 
tial element  in  all  true  contracts. 
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§  108.  It  was  at  one  time  supposed  that  the  mere  notice 
to  treat  coustitnted  the  relation  of  vendor  and  purchaser  to 
such  an  extent  that  a  snit  in  equity  could  thereupon  be 
maintained.  Bat  it  is  now  well  ascertained  that  such  is  not 
the  case,  and  that  though  the  notice  constitutes' the  relation 
for  certain  purposes,  such  as  that  the  particular  lands  to  be 
taken  are  fixed,  and  that  the  company  cannot  get  rid  of  the 
obligation  to  take  nor  the  landowner  of  the  obligation  to 
give  up  these  lands,  yet  that  there  is  no  contract  between 
the  parties  and  no  ground  for  equitable  interFention.(^ 

g  109.  After  this  notice  is  given,  the  act  points  out  the 
method  in  which  the  purchase-money  is  to  be  aacertained. 
If  the  amount  claimed  do  not  exceed  £50,  it  is  to  be  settled 
by  two  justices ;  if  it  exceed  £60  it  is  to  be  settled  by  arbi- 
tration if  the  landowner  so  require,  but  otherwise  by  a  jury, 
to  be  summoned  at  the  instance  of  the  company.(m) 

§  110.  If  after  notice  given  the  landowner  refuse  to  con- 
vey, the  company  can  proceed  against  him  under  their  statu- 
tory powers,  but  have  no  ground  for  equitable  relief :  and 
conversely  if  after  notice  the  company  refuse  to  proceed, 
the  landowner  cannot,  it  is  conceived,  generally  sue  in 
equity ;  but  he  may  apply  for  a  mandamus  to  compel  the 
company  to  proceed  under  the  statute  to  ascertain  the  com- 
pensation money  payable.(«) 

§  111.  There  is  one  case,{o)  however,  in  which  jurisdic- 
tion waa  entertained  by  the  court  of  chancery  to  enforce  on 
the  railway  company  proceedings  under  the  lands  clauses 
consolidation  act.  The  question  was  how  far  a  piece  of  land 
came  within  the  definition  of  curtilage,  so  that  if  the  com- 
pany took  any  part  they  could  be  compelled  to  take  the 
whole  under  section  92  of  the  lands  clauses  consolidation 
act.  The  company  gave  a  notice  to  take  the  part ;  the  plain- 
tiff gave  a  counter- notice  to  take  the  whole ;  the  company 
took  possession  of  part,  and  the  plaintiff  thereupon  filed  his 
bill  and  obtained  at  the  hearing  a  declaration  that  the  com- 
pany were  liable  to  take  the  whole  and  a  reference  for  title ; 

(I)  HftTiiei  *.  Bki^h.  1  Dr.  *  Sm.,  &B,    war  Co.,  a  HaC  ft  Q.,  US:  Llnd  t.  Ilia  of 

where  all  tiw  eirllsr  casei  are  oonildeied   —■'-'■■ —   "   *  '»  =  ■  '■•■  ■■  m  o 

and  olauUtod.    See.  hawsrer,  Uanon 


London,  CtiaUiaiii  and  Dover  faaUwar  Co.,    SlirawibnrT  and  HenfOrd  Batlwny  Co.,  S  K 
T    T,  .*.    "■•;7Eq.,6«.  ftJ.,aM;  andooDildei  Baker*."-' '"— 

■mei  CouolldatiOD  ActtlBU,   Bailwar  Co.,  3i  Beav.,lio^aii. 
(a)  Maraon  t.  LODdon,  Cbathi 

LoodOB  aad  Blackwall  Ball-   BalivaT  Co.,  L.  R,  e  Eq.,  101. 
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when  the  case  came  on  for  further  consideration  (^)  the 
plaintiff's  counsel  admitted  that  there  was  no  precedent 
pointing  out  what  course  was  to  be  pursued ;  but  they 
asked  and  obtained  a  direction  that  the  defendant  company 
should  proceed  under  the  lands  clauaes  consolidation  act  to 
ascertain  the  amount  payable  for  the  value  of  the  land,  and 
directions  for  the  payment  of  this  amount  and  esecation  of 
the  conveyance.  The  question  of  jurisdiction  to  make  such 
a  decree  as  was  made  does  not  seem  to  have  been  raised  at 
the  hearing. 

§  113.  After  the  ascertainment  of  the  amount  of  pur- 
chase-money, the  equitable  jurisdiction  of  the  court  of  chan- 
cery was  clear.  There  then  exists  what  has  been  called  a 
parliamentary  contract,  and  the  performance  of  that  so- 
called  contract  could  not  be  enforced  at  common  law,  for 
the  courts  of  common  law  having  no  machinery  for  investi- 
gating the  title  or  settling  the  conveyance  could  not  do  com- 
plete justice  betweeb  the  parties ;  but  a  suit  might  have 
been  maintained  in  equity  by  either  party  to  carry  into  exe- 
cution this  quasi-contract.  ($)  For  this  purpose  it  seems  to 
liave  been  considered  immaterial  whether  the  compensation 
money  had  been  ascertained  in  strict  pursuance  of  the  aot 
or  otherwise.  In  Mason  v.  Stokes  Bay  Pier  and  Railway 
Co.(r)  and  Harding  v.  The  Metropolitan  Railway  Co.(*)  the 
compensation  money  was  ascertained  by  statutory  arbitra- 
tions; in  Nash  v.  The  Worcester  Improvement  Commis- 
sioners  {f)  by  the  verdict  of  a  jury,  in  Inge  v.  Birmingham, 
Wolverhampton  and  Stour  Valley  Railway  Co.(7t)  the  com- 
pensation was  settled  by  correspondence,  in  The  Regent's 
Canal  Co.  v.  Ware  (tj)  by  arbitrators  appohited  under  a  writ- 
ten agreement,  and  in  Watts  v.  WattsCw)  by  two  surveyors 
named  by  parol ;  and  in  all  these  cases,  as  well  where  the 
act  was  as  where  it  was  not  strictly  pursued,  the  court  of 
chancery  entertained  jurisdiction.  In  the  latter  class  of 
cases  the  relation  constituted  approached  to,  if  it  did  not 
assume,  the  character  of  true  contract. 

§  lis.  It  is  probably  hardly  needful  to  observe  that,  if, 

Jp)  L.B.TBq.,HS.  (f)  L.  B.  TCb.,  IM. 

9)  Besonn  Cawtl  Co.  t.  Ware,  IE  BeaT.,  (t)  1  Jor.  ai.  S.),  SIS. 

>;  Huon  T.  atokea  Bbj  Plar  ud  KbHitrt  (u)  1  Sm.  *  Qlff.,  UT;  S.  C,  S  De  Q.  H.  A 

Co.,Sai.  J.CI1..UO:  11  W.B.,8Ui  Hudlu  a.,feB.     iee,  100.  Bee  V.  StottOnt  and  UUoz- 

1.  MetropoHUn  BaitwaT  Co.,  L.  B.  1  Cb.,  etex  BAllwa;  Co.,  »  W.  E.,  988. 

,.. .  _r TatW,  L.  K.  IT  Eq^  JIT.  (p)  tS  Bear.,  STS. 

80;  a>  L.  J.  Cb.,  110.  (wj  L.  S.  17  Eg.,  IIT. 


:■,  Wana  T.  Watu 

>)uw.B„eDir 
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after  statutory  notice,  a  contract  should  be  entered  into  be- 
tween the  company  and  the  landowner,  such  a  contract  may 
lie  the  Bobject-matter  of  an  action  for  specific  performance, 
jnst  in  the  same  way  as  any  other  coatract.(:c)  It  ie  none 
the  less  a  contract,  because  the  relations  between  the  parties 
began  under  the  statutory  powers  of  the  company.' 

Ix)  Far  KlndenkiTi  V.  C,  Id  HaTnw  t.  InitaoHioceBsrallT,  trledloslTettn  lo-bT  to 

HajniM,  1  Dr.  A  Sm.,  tSl.     Bee  WeUi  t.  (he  eontnct  bj  pracwdlnga  aodei  H  m  7T 

Chelmafiird  Local  Board  ol  HMltli  (IB  Cb.  DfUie  lands  daaiei  xiL 
£>.,  lU8),wben  tbe  deftmdaata  luseiilouilr, 

'  I/H  deerMd  when il  ieotdd  be  intfuilaih  K}  lo  dc.}  Where  the  contract  U  for 
the  Bale  of  land,  the  court  wQl  not  decree  the  speciflc  performance  of  a  eon- 
tnct to  conT^,  where  it  would  be  nujuBt  and  inequitable  so  to  do.  Fitzpatrick 
T.  DorUnd,  27  Hun,  S91. 

Be^ieitet.]  Farticularitjr,  a  conaderat ion  (which  must  beavalnable  one), 
certainty,  mutuality  and  a  necenltf  for  performance,  ore  reguisitea  upon  which 
the  equity  of  a  case  ariaee.  Aahton  v.  Bobineon,  49  Hias.,  848;  see,  alao, 
■  Willard  v.  Taylor,  8  Wall..  667. 

Bm^i  Iff  United  8CatM  eourte.}  The  powers  and  rules  of  deddon  are  the 
same  in  all  the  States;  the  equi^  jurisdiction  is  derived  from  the  constitution 
and  the  laws  of  the  United  States.    Noonan  v.  Lee,  2  Black.,  499. 

Speeifle  performance  at  to  eontrneie  of  trwuranw.]  '  Where  there  is  a  contract 
to  insure,  and  a  loss  has  occurred,  the  court  will  not  compel  the  plaintilT  to 
have  recourse  to  an  action  at  law ;  it  wilt  decree  specific  performance  of  the 
contract  and  payment.  Mead  v.  Davison,  3  Adol,  &  El.,  BOB;  Carpenter  v. 
Mutual  Safety  Ins.  Co.,  4  Sandf.  Ch.,  408;  Perkins  v.  Wash.  Ins.  Co,,  4  Com. 
«6;  8.  C,  as  Wend.,  18,  435;  Taylor  v.  Merchants'  Mre  Ins.  Co.,  9  How.  (N. 
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CHAPTER  III. 

OF  CONTRACTS  WITn   A   PENAL   OR  OTHER  LIKE   SUM. 

§114.  Prom  the  principles  stated  in  the  last  chapter,  it 
api)ear8  that  where  a  contract  is  substantially  performed  by 
the  payment  of  a  snm  of  money,  the  common  law  remedy 
being  adequate,  equity  will  not  interfere.  Hence,  in  cases 
where  there  is  added  to  the  contract  a  clause  for  the  pay- 
ment of  a  sum  of  money  in  the  event  of  non-performance, 
the  qneetion  arises  whether  the  contract  will  be  satisfied  by 
its  payment,  or  whether  it  will  not.  In  the  former  case, 
equity  will  not  interfere ;  in  the  latter  it  may. 

g  113.  The  question  always  is,  What  iathe  contract?  Is 
it  that  one  certain  act  shall  be  done,  with  a  snm  annexed 
whether  by  way  of  penalty  or  damages  to  secure  the  per- 
formance of  this  very  act  ?  or  is  it  that  one  of  two  things 
shall  be  done  at  the  election  of  the  party  who  has  to  per- 
form the  contract,  namely,  the  performance  of  the  act  or  the 
payment  of  the  sum  of  money  t  If  the  former,  the  fact  of 
the  penal  or  other  like  sum  being  annexed  will  not  prevent 
the  court  enforcing  performance  of  the  very  act,  and  thus 
carrying  into  execution  the  intention  of  the  parties ;  (o)  if 
the  latter,  the  contract  is  satisfied  by  the  payment  of  a  sum 
of  money,  and  there  is  no  ground  for  proceeding  against  the 
party  having  the  election  to  compel  the  performance  of  the 
other  alternative.' 

§  116.  From  what  has  been  said  it  will  be  gathered  that 

lot  Howarav.HopUn«,9Alk.,STI;Fnncti    tbolomew,  11  Prl,  T9T. 
T.  Maral*,  t  Di.  A  w&r ,  980;  Boper  T.  Bar- 

'  Tbe  l«st,  in  these  cases,  bj  which  to  determine  whether  relief  will,  or  will 
not,  be  granted  in  equity,  is  to  consider  whether  compensatioa  can  be  made  or 
not  If  it  c&u  be  nude,  then  equity  will  interfere ;  if  it  cannot,  eqtiity 
will  not  interfere.  Esckett  t.  AJcott,  1  Call.,  53S;  Bkinner  v.  Dayton,  2  John. 
Ch.,  431.  City  Bsnk  ot  Baltimore  t.  Smith,  8  Gill  &  John.,  206.  But  the 
case  must  be  such  UuLt  the  pt-rty  can  be  fullr  and  clearlj  Indemutfled.  and 
placed  in  ttatu  quo.  Skinner  t.  Dayton,  8  John.  Cb.,  481 ;  S.  P.,  Skinner  t. 
White.  17  id.  86l 
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contracts  of  the  kind  now  under  discnsaion  are  divisible  into 
three  classes : 

(1)  Where  the  snm  mentioned  is  strictly  a  penalty — a  sum 
named  by  way  of  securing  the  performance  of  the  contract, 
as  the  penalty  in  a  bond. 

(2)  Where  the  sum  named  is  to  be  paid  as  liquidated 
damages  for  a  breach  of  the  contract. 

(3)  Where  the  sum  named  is  an  amount  the  payment  of 
which  may  be  substituted  for  the  performance  of  tJie  act  at 
the  election  of  the  person  by  whom  the  money  is  to  be  paid 
or  the  act  done. 

Where  the  stipulated  payment  comes  under  either  of  the 
two  first  mentioned  heads  the  court  will  enforce  the  con- 
tract, if  in  other  respects  it  can  and  ought  to  be  enforced, 
just  in  the  same  way  as  a  contract  not  to  do  a  particular  act 
with  a  penalty  added  to  secure  its  performance  or  a  sum 
named  as  liquidated  damages  may  be  specifically  enforced 
by  means  of  an  injunction  against  breaking  it.  On  the 
other  hand,  where  the  contract  comes  under  the  third  head, 
it  is  satisfied  by  the  payment  of  the  money,  and  there  is  no 
ground  for  the  court  to  compel  the  specific  performance  of 
ihe  other  alternative  of  the  contract.(&)  It  will  be  conven- 
ient to  consider  the  three  classes  of  cases  separately. 

§  117.  (1)  A  penalty  {strictly  so  called)  attached  to  the 
breach  of  the  contract  will  not  prevent  it  from  being  specifi- 
cally enforced. 

"  The  general  rule  of  equity,"  said  Lord  St.  Leonards,(c) 
' '  is  that  If  a  thing  be  agreed  upon  to  be  done,  though  there 
is  a  penalty  annexed  to  secure  its  performance  yet  the  very 
thing  itself  must  be  done.  If  a  man,  for  instance,  agree  to 
settle  an  estate  and  execute  his  bond  for  £600  as  a  security 
for  the  performance  of  his  contract,  he  will  not  be  allowed 
to  pay  the  forfeit  of  his  bond  and  avoid  his  agreement,  but 
he  will  be  compelled  to  settle  the  estate  in  specific  perform- 
ance of  his  agreement,  (d!)  So,  if  a  man  covenant  to  abstain 
from  doing  a  certain  act  and  agree  that  if  he  do  it  he  will 


uia  UTmmveu,  jt.,  in  Liwa  aainHii  apuminiij>quvnnMMMjMnwiiim 

..  1S^  171 ;  SO  L.  J.  Ei.  U,  not  be  done  unleu  subject  to  ■  oarufn  p>r- 

ML  "  tnree  ciBB»Ba  of  ooreiitnia :  llrAt,  cotbd-    meDt.*^  

siitino(tadi>urtlanl&rut8,wltbBpflii*]t7  (c)  Id  French  v.  Ilaula,  S  Dr.  A  Wu., 

AirdoliiKttMai.whioharevlUilnUiaaaDde  274~S 

Will.  Ill,  eb.  11:  ■acan^,oo*enanti  Dot  to  [A  The  cue  rofbmd  to  mbdib  to  be  ChU- 

doanB«l,wttbl]quldate(liUmaseslobepal(]  liaerv.  Ctilllliier,  1  Ve*.  Scd.  ,  MS. 
Utbaaot  la  doiie,«lilUi  ueuot  wUUn  ttw 
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pay  a  sum  of  money ;  it  would  seem  that  lie  will  be  com- 
pelled to  abstain  from  doing  that  act,  and,  just  as  in  the 
convei-se  case,  he  cannot  elect  to  break  his  engagement  by 
paying  for  his  violation  of  the  contract." 

§.  118.  Thus  where  two  persons  entered  into  articles  for 
the  sale  of  an  estate,  with  a  proviso  that,  if  either  sjde 
shonld  bi-eak  the  contract,  he  should  pay  £100  to  the  other, 
and  the  defendant,  by  his  answer,  insisted  that  it  was  the 
intention  of  both  parties  that,  upon  either  paying  £100,  the 
contract  should  be  absolutely  void,  Lord  Hardwicke  never- 
theless decreed  specific  performance  of  the  contract  to 
8ell.(c)  In  another  case,  the  condition  recited  a  contract  for 
a  aettlemeut  comprising  a  sum  of  money  and  also  real  estate; 
the  penalty  was  doable  this  sum  of  money,  but  had  no  rela- 
tion to  the  real  estate  ;  the  court  granted  specific  perform- 
ance of  the  contract  embodied  in  the  condition;{/)  And 
where  a  father,  in  consideration  of  his  daughters  giving  up 
a  part  of  their  interest  in  the  property,  agreed  to  make  up 
their  incomes  arising  out  of  it  to  £200  a  year,  and  entered 
into  a  bond  for  the  payment  of  such  sum  as  might  be  need- 
ful for  that  purpose,  and  the  bond  recited  the  contract,  the 
court  took  this  as  evidence  of  the  contract,  and  accordingly 
granted  relief  on  the  foot  of  it  beyond  the  bond ;  {g)  and  in 
a  case  which  went  to  the  House  of  Lords,  a  contract  (con- 
tained in  the  condition  of  a  bond)  to  give  certain  property 
by  will  or  otherwise,  was  held  not  to  be  satisfied  by  the 
penalty,  but  was  specifically  performed.  (^) 

g  119.  So,  again,  a  contract  not  to  carry  on  a  particular 
kind  of  business  within  certain  limits  expressed  iu  the  con- 
dition to  a  bond  can  be  enforced  by  injunction,  (i) 

§  190.  (3)  The  difference  between  penalty  and  liquidated 
damages  is,  as  regards  the  common  law  remedy,  most  ma- 
terial For  according  to  common  law,  if  the  sum  named  is 
not  a  penalty,  but  the  agreed  amount  of  liquidated  dam- 
ages, the  contract  is  satisfied  either  by  its  performance  or 
the  payment  of  the  money.(j)    But  as  regards  the  equitable 

(1)  HowudT.  Hopkliu,KAtk.,8Il.  (I)  Clark  (on  t.  Ei)Ke,S3  Beav,,SII;  OiSTB- 

(/tPrebbler.  Bogbimtl  9w.,30ft.  ly  v.  Uarnird.L.  R.lHKq.,Gie. 

8)  JoadwlDeT.AxitB,3»lai..  Ul.  U)  AnoD.,  Bsrd,,  Ua)  ;   Lowe  T.  Peers,  t 

■I  Loan  T.  Wleeboli,  T  Bll.  (N.  S.),  1 ;  1  Burr  ,  Hit;  Ount  t.  Hunt,  4  Ex  ,  STl :  Lcgh 

QLkeia,m.    See,  alw,  BuUer  r.  Fowls,  1  t.  Llllle.e  H.  A  N,  ISS;  Mercer  t.   Irving, 

COU  ,  IM.  El.  U.  »i  E.,  KSj  Abkme  v.  Kiouelr,  i  Ex., 
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remedy  the  distmction  is  nnimportant ;  for  the  fact  that  ithe 
sum  named  is  the  agreed  amount  to  be  paid  as  liquidated 
damages  la,  equally  with  a  penalty  strictly  so  called,  iaef- 
fectual  to  prevent  the  court  from  enforcing  the  contract  in 
specie,  {ky 

§  131.  The  simplest  illustration  of  this  is  the  ordinary 
case  of  a  stipulation  on  the  sale  of  real  estate  that  if  the 
purchaser  fail  to  comply  with  the  condition  he  shall  forfeit 
the  deposit,  and  the  vendor  shall  be  at  liberty  to  resell  and 
recover  as  and  for  liquidated  damages  the  deficiency  on  such 
resale  and  the  expense8.(?)  Such  a  condition  has  never  been 
held  to  give  the  purchaser  the  option  of  refusing  to  perform 
his  contract  if  he  choose  to  pay  the  penalty,  nor  to  stand  in 
the  way  of  specific  performance  of  the  contract. 

I  ISftS.  In  French  v.  Macale(m)  Lord  St.  Leonards  fully 
discussed  the  law  as  to  compelling  the  performance  of  con- 
tracts of  the  kind  under  discussion.  In  that  case  there  was 
a  covenant  in  a  farming  lease  "not  to  burn  or  bate  the  de- 
mised premises,  or  any  part  thereof,  under  the  penalty  of 
iElO  per  acre,  to  be  recovered  as  the  reserved  yearly  rent  for 
every  acre  so  burned."  His  lordship  appears  to  have  con- 
sidered this  increased  rent  as  in  the  nature  of  liquidated 
damages  and  not  a  penalty ;  but,  nevertheless  he  granted 
an  injunction  against  the  burning,  saying  after  a  careful 
review  of  the  authorities  that  in  every  case  of  this  nature 
the  question  is  one  of  construction,  and  that  the  court  will 
always  interfere  unless  there  is  evidence  of  an  intention  that 
the  act  is  to  be  permitted  to  be  done  on  payment  of  the 
increased  rent. 

§  133.  In  one  case  a  deed  was  executed  dissolving  a  part- 
nership between  H.  and  L.,  and  containing  a  recital  that  it 
had  been  agreed  that  the  deed  should  contain  a  covenant  by 
L.  not  to  carry  on  the  trade  within  one  mile  from  the  old 

(I)  Clt;  of  London  t.  Pngh,  4  Bro.  F.  C.,  (I)  "A.   pnrablMr."  ulil  I^td   EldOD   In 

S91>:W«b[>T. Clark,!  t^ODb].  Ea  ,IM;  Freneta  Cru:chleT t.  Jernluglism  (9  Mar.,R)n,"bu 

V.  UBcale.l  Dr.  AWm,SB«;  OolcwT.Slm*,  no  rlgbtto  urthatliB  will  pDlanead  totba 

SDaQ.  U.  AQ.,  1;  Cardaa  t.  BatleT.HBTes  BCT«CinenI,fbrreiUag  hlidepoilt"  Cr.Iiong 

AJ.UliBltdT   I.ake,  1  H.  «  H„1U;  cr,  *.  Bowiing.N  But.,SS3. 

Bi«y  T.  FogtLItJ,  I.  a.  4  Eq  ,  BM.  (m)  1  Dr.  «  War.,  Kt. 

'  Liquidabd  damage*.]  Wbere  the  contract  stipulnteg  for  the  payment  of 
liquidated  damages  in  case  of  failure  of  performaace,  the  court  may  dect«e 
epeclilc  perToriDaiice,  unless  the  BgreemeDt  itself  eives  an  option  of_pajinent 
instead  of  performance.  Hull  v.  Btuidirant,  48  Me  ,  44;  Doolej  t.  Watson,  1 
Qny,  414;  Hooker  t.  Pynchon,  8  Id..  550. 
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place  of  business  "without  paying  to  H.,  as  or  by  way  of 
stated  or  liciiiidated  damages,"  a  snm  named.  In  a  subse- 
quent part  of  the  deed  there  was  an  absolute  covenant  not 
to  carry  on  the  trade  within  that  limit,  followed  by  a  proviso 
that  If  L.  shoold  act  contrary  to  or  in  infringement  of  that 
agreement  he  would  immediately  thereupon  pay  to  H.  the 
sum  of  £l,fiOO  by  way  of  liquidated  damages.  Notwith- 
standing the  recital  and  the  form  used,  it  was  held  that  L. 
■was  not  entitled  to  break  the  covenant  on  paying  the  £1,500, 
and  an  injnnction  was  granted.{TO)' 

§  HM.  The  same  view  was  put  forward,  though  perhaps 
in  slightly  different  language,  by  the  lords  justices  in  Coles 
V.  3ims.(o)  That  was  a  case  in  which  there  were  mutual 
covenants  between  a  vendor  of  part  of  his  land  and  the  pur- 
chaser of  that  part  as  to  building  on  the  sold  and  unsold 
parts,  with  a  stipulation  for  payment  of  liquidated  damages 
in  case  of  breach  of  covenant.  On  an  application  for  an 
interim  injunction  (which  was  granted),  Knight  Bnice,  L.  J., 
said  :{p)  "  If  I  were  now  deciding  the  cause,  I  should  proba- 
bly come  to  the  conclusion  that  in  a  case  where  a  covenant 
is  protected  (if  I  may  use  the  expression)  by  a  provision  for 
liquidated  damages,  it  must  be  in  the  judicial  discretion  of 
the  court,  according  to  the  contents  of  the  whole  instrument 
and  the  nature  and  circumstances  of  the  particular  instance, 
whether  to  hold  itself  bound  or  not  bound  upon  the  ground 
of  it  to  refuse  an  injunction  if  otherwise  proper  to  be  granted; 
and  that  in  the  present  case,  the  circumstances  are  such  as 
to  render  it  right  for  the  court  to  grant  an  injunction." 
Tomer.  L.  J.,  added :  "The  question  in  such  cases,  as  I  con- 
ceive, is  whether  the  clause  is  inserted  by  way  of  penalty, 
or  whether  it  amounts  to  a  stipulation  for  liberty  to  do  a 
certain  act  on  payment  of  a  certain  sum." 

§  193.  Where  the  contract  to  do  or  not  to  do  the  act  is 
(p)iiDaQ.M.ftQ.,e. 


'  Tt^jteUon.']  A  bood  vaa  given  bj  a  clerk  to  his  emplojer,  in  Ihe  penally 
of  £1,000.  stlpulftliag  thai  the  obligor  should  not  carry  on  the  same  buiiness 
within  a  epecifled  distance.    Held,  that  the  bond  was  not  merely  to  secure  the 

Erice  of  doing  the  business  on  the  clerk's  part,  but  to  prevent  him  from  doing 
,  Ab  injunction  waa  granted.  Howard t.  Woodward,  34  L.  J.  C.  47;  Jones 
T.  Heanens,  L.  R.,  4  D.  C,  SSO:  see,  however,  Nobles  v.  Bates,  7  Cow.,  807; 
D»ldn  v.  Williams,  83  Weod.,  301. 
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distinct  from  the  obligation  to  pay  a  sum  of  money,  it  seems 
that  either  the  contract  or  the  obligation  may  be  snect  on. 

"Where  a  peraon,"  said  Lord  Romilly,  M.  R.,  in  Fox  v. 
Scard,(<^)  "enters  into  an  agreement  not  to  do  a  particular 
Act  and  gives  his  bond  to  another  to  secure  it,  the  latt«r  has 
a  right  at  law  and  in  equity,  and  can  obtain  relief  in  either, 
but  not  in  both,  courts." 

§  130.  It  is  clear  that  the  fact  that  the  contract  may  be 
comprised  in  a  bond  does  not  of  itself  import  any  election 
to  pay  the  money  and  refnse  to  do  the  act.(r) 

§  137.  (3)  In  the  third  class  of  contracts,  which  may  be 
distinguished  as  alternative  contracts,  the  intention  is  that 
a  thing  shall  be  done  or  a  sum  of  money  paid  at  the  election 
of  the  person  bound  to  do  or  pay. 

In  these  cases  the  contract  is  as  fully  performed  by  the 
payment  of  the  money  as  by  the  doing  of  the  act,  and,  there- 
fore, where  the  money  is  paid  or  tendered  thei'e  is  no  ground 
for  interference  by  way  of  specific  performance  or  injunction. 

§  138.  The  question  to  which  of  the  three  foi-egoing 
classes  of  contracts  any  particular  one  belongs  is,  of  course, 
a  question  of  construction.'  In  considering  it  "the  courts 
must,  in  all  cases,  look  for  their  gnide  to  the  primary  inten- 
tion  of  the  parties,  as  it  may  be  gathered  from  the  instru- 
ment npou  the  effect  of  which  they  are  to  decide,  and  for 
that  purpose  to  ascertain  the  precise  nature  and  object  of 
the  obIigation."(j)  Consequently  each  case  depends  on  its 
own  circumstances,  but  it  may  be. noticed  that  "a  court  of 
equity  is  in  general  anxious  to  treat  the  penalty  as  being 
merely  a  mode  of  securing  the  due  performance  of  the  act 
contracted  to  be  done,  and  not  as  a  sum  of  money  really  in- 
tended to  be  paid;"(i)  and  that,  "on  the  other  hand,  it  is 

r.TMTor.SP.  Wnn  ,1B1;  Chil- 
ler, 1  Vu.  Sen.,  Sir    "■--■ 

HIT.,  iST.    "The  to 

by  bond  dOM  not  1 

Bopar  V.  Bu-tbolomcir,  v. 


Uncr  T.  ChUUner,  1  Vu.  Sea.,  SiS;  Cl*rkion    Wetten  Ballw^r  (^o->  >  H 
r.  Edgr.n  BeilT.,  nT.    "The  tann  uf  mftr-    y.  Weldon,S  Bo*.  AP.,)M 
tlue  anialea  by  bond  dOM  D0(  Import  eleo- 
tioD."    Bopar  V.  Bu-tbolomciT.iaPrl.,  797. 


I  Hftcklett  V,  Alcott,  1  Call.,  5H3 ;  City  Bank  of  Baltimore  v.  Bmitli,  3  Gill  & 
John.,  295;  Moore  v.  Piatt  Co.,  8  Mo.,  467.  The  Intention  of  the  parties,  if  it 
can  be  ascertained,  must  govern  as  to  whether  the  sum  specifled  is  to  be  regarded 
as  a  penalty,  or  as  liquidated  damagea.  The  case,  however,  must  be  free  from 
fraud.  Durst  v  Swift,  11  Leiax,  278;  Cothreal  v.  Talmadge.  9  N.  Y,,  M7; 
Bagley  t.  Peddie,  10  id.,  48B.  A  diflferent  rule  is  held  in  Hlchignn.  See 
Jacuitbv,  Hudson,  6  Mich.,  128,  In  Iowa,  the  inclination  of  the  court  is  to 
regard  the  amount  named  as  a  penalty,  where  It  is  doubtful  what  the  parties 
really  intended.    Foley  v.  Keegan,  4  Iowa,  1. 
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certainly  open  to  parties  who  are  entering  into  contracts  to 
stipulate  that  on  failure  to  perform  what  has  been  agreed 
to  be  done,  a  fixed  sum  shall  be  paid  by  way  of  compensa- 
tion, "(m)' 

§  199.  On  this  question  it  is  by  no  means  conclusive  that 
the  contract  may  be  alternative  in  its  form,  for,  nevertheless, 
the  court  may  clearly  see  that  it  is  essentially  a  contract  to 
do  one  of  the  alternatives ;  so  that  where  there  was  a  con- 
tract to  renew  a  certain  lease,  with  an  addition  of  three  years 
to  the  original  term,  or  to  answer  the  want  thereof  in  dam- 
ages, the  court  decreed  specific  performance  of  the  lease, 

(u)  BureiT.  GrMtWeaUnBallwaTCo.,  SH.  L.  CM. 

'  The  l^al  optetatiOQ  of  a  penalty,  proper]^  bo  called,  is  not  to  create  a  Iot- 
fdtiire  of  the  entire  sum  named,  but  only  to  cover  the  actual  damnges  occa- 
sioned by  the  breach  of  contract;  and,  therefore,  on  payment  of  such  damages, 
or  in  the  case  of  a  bond,  of  the  principal  and  interest  actually  due,  the  party 
who  has  incurred  the  penalty  Will  be  relieved  or  discharged  from  it.  But  in 
the  case  of  what  is  termed  aquidal«d  damaga*,  the  whole  of  the  precise  sum 
named  may  be  exacted  of  the  party  who  ia  in  default,  and  the  court  will  not 
interfere  U>  relieve  him  Burr.  Law  Diet.  The  theory  in  courts  of  equity,  in 
granting  relief  in  cases  of  penalties,  treats  them  as  securities  for  the  conditions 
of  the  contract — as  a  means  of  securing  payment — and  it  is  only  oa  this  ground 
that  relief  is  granted.  IFonbl.  Eq.  B.  1,  ch.  B,  §  4,  note(A).  Penchy  v.  Duke  of 
Somerset,  Pre.  Ch.  568;  Skinner  \.  Dayton,  3  John.  Ch.,  535.  It  is  in  cases  of 
this  kind  only — that  is,  in  the  nature  of  a  security — that  a  court  of  equity  will 
ever  enforce  ttforfeiturt.  "It  Is  admitted,  indeed,"  soys  Mr.  Justice  Story, 
"that  where  the  condition  or  forfeiture  is  merely  u  security  for  the  non-pay- 
ment of  money  (such  as  the  'right  of  re-entry  upon  non-payment  of  rent),  there 
it  is  to  be  treated  as  a  mere  security,  and  in  the  nature  of  a  penaltv.  and  is  ac- 
cordingly relievable."  HiU  V.  Barclay,  18  Ves,  58;  Wadham  v.  Calcraft,  10 
id.,  68;  Reynolds  v.  Smith,  19  id.,  140.  But  if  the  forfeiture  arises  from  the 
breach  of  any  other  covenant  of  a  collateral  nature,  as,  for  example,  of  a  cov- 
enant to  repair,  there,  although  compensation  might  t)c  ascertained,  and  made 
upon  an  issue  miantum  clavmijUalut,  yet  it  has  been  held  that  courts  of  equitv 
ought  not  to  relieve,  but  should  leave  the  parties  to  their  remedy  at  law.  Waa- 
ham  V.  Calcraft,  10  Ves.,  63;  Hill  v.  Barclay,  10  id.,  403;  S.  C,  18  id.,  59; 
ReynoldsT.  Pitt,  19  id.,  140:  Bracebridge  v.  Buckley,  2  Price's  R.,  300.  In 
England  it  is  held,  that  in  all  cases  of  foneiture  for  the  breach  of  any  covenant, 
other  than  a  covenant  to  pay  rent,  no  relief  ought  to  be  granted,  in  equitv,  un- 
less upon  the  ground  of  accident,  mistake,  fraud  or  surprise,  althougo  the 
breach  is  capable  of  a  just  compensation.  Eaton  v.  Lyon,  8  Ves.,  692;  Brace- 
bride  V.  Buckley,  3  Price's  R.,  300:  Hill  v.  Barclay,  16  Ves.,  403;  Rolf  v.  Harris, 
3  Price's  R.,  206;  White  v.  Warner,  2  Meriv.,  45a;  Eden,  Iniunc,  ch,  3,  p.  32. 
In  New  York  it  has  been  held  that  relief  will  not  be  granted  for  a  breach  of  a 
condition  contained  In  a  lease,  unless  the  forfeiture  was  incurred  through  acci- 
dent or  mistake,  for  which  compcusaUoQ  can  be  made  to  the  other  party;  or 
where  the  forfeiture  is  in  the  nature  of  a  mere  security  for  the  payment  of 
money.  Baxter  v.  Lansing.  7  Paige,  350.  The  rule,  however,  was  formerly 
different.  Pophamv.  Bampfleld,  1  Vern.,  83;  Haywards  v.  Angcll,  1  id.,  283; 
Northcotev.  Dake,  Ambler's  B.,  613;  Sanders  v.  Pope,  12  Ves.,  28S.  Though 
the  distinction  is,  of  itself,  no  ground  to  support  a  bill  in  chancery,  yet  equitv 
will  not  refuse  to  compel  performance  of  a  contract  in  the  form  of  a  penal  bond, 
on  the  ground  that  the  remedy  is  at  law.     Telfair  v.  Telfair,  2  Dessau,  ^71. 
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the  second  altematlTe  only  expressing  what  the  law  would 
imply,  (b)' 

§  130.  The  largeness  or  smallness  ot  the  Bnm  named  is  no 

reason  for  considering  it  a  meT**  penalty,  unless  that  be  the 

ti)  nii«b  T.  Em)  or  8«iiibBi7.  nka,  aii. 

'  Neither  will  courts  of  equity  suffer  "their  iuriBdiction  to  be  evaded,  merely 
by  the  fact  that  the  parties  nave  called  a  Bum  damages,  which  is,  in  ftict  and  ia 
intent,  a  penalty;  or  because  the;  have  designedly  used  language  and  inserted 
provisions  which  are  in  their  nature  penal,  and  yet  have  endeavored  to  cover 
up  their  objects  under  oCJier  disguises  The  principal  difSculty  in  cases  of  this 
sort,  is  to  ascertain  when  the  sum  atoted  is,  in  fact,  dedgned  to  be  in  nomtntf 
Pfxiue,  and  when  it  is  properly  designed  as  liquidated  damages."  Story's  Eq. 
Jur. ,  131B.  See  Watts  t.  Shepherd,  2  Ala.,  42S.  It  is  said  in  Owens  v.  Hodges, 
I  McMullan,  106,  that  where  a  party  to  a  contract  stipulates  to  perform  one  or 
more  things,  and,  in  the  event  of  the  non-performance  of  any  or  all  ot  them, 
agrees  to  pay  a  certain  sum,  the  sum  agreed  to  be  paid  will  be  regarded  as  a 
penalty,  ana  not  as  liquidated  damages.    Where  a  mrge  sum  is  agreed  to  he 

Said  upon  the  non-payment  of  a  smaller,  or  the  non- performance  of  a  duly,  the 
unaffes  resulting  from  which  may  be  ascertained  with  reasonable  certainty, 
and  ^^ch  is  much  less  than  the  sum  expressed,  that  sum  will  be  a  penalty. 
Watts  V  Shepherd.  2  Ala.,  425.  A.  engaged  by  bond  "in  the  full  and  lust 
sum  of  $500,  liquidated  damages,"  to  convey  to  B.  3,000  feet  of  land,  and  after- 
wards, on  B's  demand,  executed  a  deed  to  him,  conveying  a  lot  of  land  described 
b;  metes  and  bounds.  B.  accept«d  the  deed,  and  he  and  A.  agreed  that,  if  it 
was  not  right,  it  should  be  made  tight.  It  was  afterwards  found,  upon  a  sur- 
vey of  the  land  conveyed,  that  it  contained  only  3518  feet.  Held,  in  a  suit  by 
B,  on  the  bond,  that  as  he  had  accepted  said  deed  in  part  performance  of  the 
bond,  the  sum  of  $500,  was  not  to  be  regarded  as  liquidated  damages,  but  that 
he  was  entitled  to  recover  only  the  actual  damages  which  he  had  sustained. 
Shute  V.  Taylor,  6  Mete,  61.  A.  agreed  to  do  a  piece  of  work  for  $758,  and 
gave  his  bond  with  sureties,  to  secure  the  performance  of  the  work.  In  the  sum 
of  $1,070,  "  not  as  a  penalty  but  as  liquidated  damages."  Held,  that  such  sum 
was  to  be  considered  as  a  penalty,  and  not  as  liquidated  damages.  Uoore  v. 
Platte  County,  8  Mis,,  467.  Where  It  was  agreed,  by  the  lerms  of  the  contract, 
among  other  things,  that  one  party  should  give  to  the  other,  on  a  specifled  day, 
a  promissory  note  for  $200,  and,  on  a  subsequent  day,  bis  bond  and  mortgage 
for  $2,100,  and  that  if  either  party  should  fail  to  perform  the  contract  accord- 
ing to  the  instrument,  he  should  pay  to  the  other  $500  as  liquidated  damages, 
it  was  held  that  the  parties  gave  the  wrong  name  to  this  sum,  and  that  it  must 
be  regarded  as  a  penalty  ana  not  as  liquidated  damages.  Lampman  v.  Cochran, 
16  N.  Y.  (2  Smith),  275;  see  Foley  v  McKecgan,  4  Iowa,  1.  If,  by  the  agree- 
ment, it  is  doubtful  whether  the  parties  intended  that  the  sum  specified  should 
be  a  penalty  or  Uquidated  damages,  courts  incline  to  treat  the  contract  as  cre- 
ating a  penalty  to  cover  the  daniagea  actually  sustained  by  one  breach,  and  not 
as  iiquioaled  damages.  Foley  v.  McKeegan,  4  Iowa,  1.  In  Cowan  v.  Qerrish, 
8  Shep  ,  373,  and  in  Durst  v.  Swift,  11  Texas,  278,  it  is  said  that  the  lawful  in- 
tention of  the  parties,  in  a  case  free  from  fraud,  where  it  con  be  ascertained, 
must  have  a  decisive  influence  in  determining  whether  the  suln  stated  in  the 
instrument  La  to  be  regarded  as  a  penalty  But,  on  the  other  hand,  it  is  held, 
in  Jaquith  v.  Hudson,  S  Mich.,  128,  that  the  real  question,  in  this  class  of  cases, 
is  not  what  the  oarties  intended,  but  whether  the  sum  is  in  the  nature  of  a  pen- 
alty or  of  liquidated  damages — that  this  is  to  be  determined  by  the  magnitude 
of  the  sum  m  connection  with  the  subject-matter.  But  that  where,  from  the 
nature  of  the  contract,  the  subject-matter,  etc.,  the  actual  damages  from  a 
breach  are  uncertain  or  difficult  to  Bscertain,  under  these  circumstances,  the 

riet  are  permitted  to  estimate  for  themselves,  and  provide  in  their  contract 
the  amount  to  be  paid  on  a  breach.  [Per  Christiancy,  J.]  Perhaps,  hovr- 
ever,  the  true  doctrine  was  laid  down  in  Cotheal  v.  Talmadge,  5  8eld,  (N,  T.), 
697.  Sere  it  was  said  that  where  the  damages  resulting  from  the  breach  cd  an 
agreement  would  be  very  uncertain,  and  endence  of  thdr  amount  very  diffl- 
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apparent  intention  ;(w)  but  where  the  amonnt  of  the  penalty 
is  small,  as  compared  with  the  value  of  the  subject  of  the 
contract,  it  has  been  considered  a  reason  for  treating  the 
sum  reserved  as  a  mere  penalty,  and  not  in  the  nature  of  an 
alternative  contract.(ic) 

I  131.  In  a  case  where  a  man,  being  very  uncertain  what 
estate  he  should  derive  from  his  father,  entered  into  a  bond 

r.  Hacale,  2  Dr.  A  Wkr  ,  Ses.    BvtMeBDTDB 
r.  M»dd«n,  LI.  A  O.. «.  t*lunk.,  MS. 
(z)  Cbilliatr  v.  ChlllliiiT,  Z  Ves.  Sen.,  E13. 

GDit  to  obtUD,  and  the  fair  import  of  tbe  agreement  is  tbat  tbe  smoucit  named 
in  It  ia  Bpecifled  and  agreed  on  to  save  expense,  and  uvoid  tbe  difficulty  of 
proving  tne  actual  damare.  and  ia  not  out  of  proportion  to  the  probable  actual 
damage,  it  will  be  regarded  as  liquidated  damagea,  ■  Thus,  in  Nobles  v.  Bates, 
7  Cow.,  307,  a  decision  in  accordance  with  the  English  case  of  Sainter  v.  Fer- 
mison,  7  C.  B,,  715,  «here  N.  &  B.  dissolved  their  partnership  in  buriness,  and 
Sielr  articles  of  disaoluljon  declared  one  object  of  the  diaaolulion  to  be,  that  N. 
ehould  relinquish  the  trade— tliat  B.  should  paj  him  (-I.OOO.  in  various  iustall- 
meuts,  the  laat  being  |750— and  that  if  N.  should  set  up  the  business  witliia 
twenty  miles  of  their  former  place  of  buwness.  be  should  forfeit  that  install- 
ment; held,  ttiat  the  installment  of  |750  must  be  considered  as  liquidated  dam- 
ages; and,  aa  such,  to  lie  forfeited  by  a  breach  of  the  condition  of  N.  Suther- 
land, J.,  in  delivering  the  opinion  of  the  court,  said:  "The  parties  have  fixed 
the  value  of  lliat  item  in  tbe  consideration  at  $750.  In  the  nature  of  the  case, 
the  precise  injury  which  the  defeodaot  would  sustain  from  the  establishment 
or  continuance  of  the  same  kind  of  business  could  not  be  accurately  ascertaiued. 
It  must  depend  upon  a  variety  of  circumstances;  upon  the  capital  which  the 
partymigbtinvest;  the  industry  wliich  he  might  exert;  and  the  patronage  from 
these,  and  other  causes,  he  mia;bl  be  able  to  attract."  In  Bagley  v.  Peddle,  16 
N.  Y.  [3  9mith],  469,  a  bond  declared  the  obligors  to  be  bound  in  the  stmt  of 
$3,000  as  liquidated  damages,  and  not  by  way  of  penalty;  for  the  performance 
of  the  covenants  of  a  written. agreement.  One  of  the  covenants  was,  not  to  re- 
veal the  secrets  of  a  trade  in  which  the  principal  obligor  was  to  be  employed. 
It  was  held,  that  the  amount  of  dama^  lo  result  from  a  broach  of  this  stipu- 
lation of  the  agreement  was  so  uncertain  and  conjectural,  that  tbe  sum  named 
in  tbe  bond  should  be  considered  as  liquidated  damages,  and  not  a  penalty, 
althousji  the  damages  of  the  actual  breach  were  certain.  Tbe  following  cases 
were  also  held  to  be  those  of  liquidated  damages :  A  party  agreed  to  convey  a 
tract  of  land  for  |l,2O0,  a  part  of  which  was  to  be  paid  down,  and  was  to  be 
received  la  p^rt  of  the  consideration  money,  if  the  purchase  were  completed, 
or  of  the  damage,  if  the  contract  were  not  performed;  and  he  also  covenanted, 
it  he  did  not  conform  to  his  agreement,  to  pay  $500  as  forfeiture.  Ctiamt>er. 
lain  V.  Barley,  U  N.  H.,  234.  A.  covenanted  with  B.  to  procure  and  deliver 
to  him,  withm  a  limited  time,  the  certificate  of  third  persons  lO  a  certain  effect, 
and  stipulated  that  if  be  failed  to  do  so,  he  would  pay  him  $500  liquidated 
damaga.  Hamilton  v.  Overton,  6  Blackf.,  206.  Where  a  party,  in  considera- 
tion 01  having  conveyed  to  him  fourteen  city  lots  for  only  $^1,000,  covenauCed 
that  he  would,  by  a  ceKain  day,  erect  two  brick  houses,  or  in  default  thereof 
pay  to  the  giantor,  on  demand,  the  sum  of  $4,000.  Where  the  pl^ntiffs  gave 
$8,000  for  Uie  patronage  and  good  will  of  a  newspaper,  and  $500  for  the  type, 
etc,  and  the  vendors  covenanted  that  they  would  not  publish  a  rivfil  paper,  etc, 
and  the  measure  of  damages  was  fixed  at  $8,000.  Dakin  v.  Williams,  3:1  Wend., 
201.  Where  tlie  parties  contract  mutually  to  do  certain  acts  at  a  fixed  time, 
and  "respectively  bind  themselves  each  to  the  other  in  tbe  sum  of  $500,  for 
the  faithful  perfonnance  of  the  several  agreements  herein  entered  into,"  the 
mm  is  not  to  l>e  considered  as  a  penalty.  Gammon  v.  Howe,  2  Bhep.,  260. 
Where  publisheis  agree  to  sell  law  reports  to  at!  applying  or  pay  $100  for  each 
'refusal    Little  V.  Banks,  65  N.  Y.,  258. 
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in  £5,000,  on  the  marriaf^  of  his  daughter,  to  settle  one- 
third  of  such  property,  and  the  contract  bo  to  settle  was 
recited  in  the  condition  of  the  bond,  it  was  specifically  per- 
formed in  full,  and  not  up  to  £6,000  only.(g/)  '^  Such  agree- 
ment, ' '  said  Lord  Macclesfield,  (z) ' '  was  not  to  be  the  weaker 
but  the  stronger  for  the  penalty." 

§  133.  The  fact  that  the  benefit  of  the  contract  would 
result  to  one  person,  or  flow  in  one  channel,  and  the  benefit 
of  the  sum,  if  paid,  in  another,  is  a  strong  circumstance 
against  considering  the  contract  alternative  in  its  nature ; 
thus  where,  on  a  marriage,  the  husband'  a  father  gave  a  bond 
for  the  payment  of  £600  to  the  wife's  father,  his  executors 
or  administrators,  in  the  penalty  of  £1,200  if  he  did  not 
convey  certain  lands  for  the  benefit  of  the  husband  and 
wife  and  their  issue,  Lord  Hardwicke  held  that  the  obligor 
was  not  at  liberty  to  pay  (he  £600,  or  settle  the  lands,  at  his 
election,  but  compelled  the  specific  performance  of  the  con- 
tract to  settle — ^partly  on  the  ground  that  the  £600  would 
not  have  gone  to  the  benefit  of  the  husband  and  wife  and 
their  issue,  but  of  the  wife's  father  and  his  representatives, 
and  partly  that  the  lands  to  be  settled  were  worth  much 
more  than  £600.  (a) 

§  133.  Where  the  sum  reserved  is  single,  and  the  act 
stipulated  for  or  against  is  in  its  nature  continuing  or  recur- 
ring, as,  for  instance,  particular  modes  of  cultivating  a  farm, 
the  sum  will  be  considered  as  a  security  and  not  an  alterna- 
tive. (J) 

§  134.  On  the  other  hand  where  the  sum  or  sums  made 
payable  vary  in  frequency  of  payment  or  amount  according 
to  the  thing  to  be  done  or  abstained  from,  the  courts  have, 
in  many  cases,  found  that  the  payment  is  an  alternative. 

§  135,  In  Woodward  v.  Gyle8(c)  a  covenant  by  the  de- 
fendant not  to  plough  meadow  land,  and  if  he  did,  to  pay 
so  much  an  acre,  was  held  not  to  be  a  fit  case  for  an  injunc- 
tion restraining  the  ploughing ;  but  the  exact  form  of  the 
covenant  does  not  appear.  "  If,"  said  Lord  St.  Leonards,(d) 
"as  in  Woodward  r.  Gyle8,(e)  and  Bolfe  v,  Peterson,(/) 

(u)  HobBon  y.  Travot,  I  P.  WmB.,  IBL  And  <e 

i«)  gP.Wmi.,m(6Uied.).  (e)  S 

(a)  CbllUner  v.  ChUlluer.S  V<a.  San.,na;  id)  2 

EoDflTT.BartJiolOQiBir,  U  PrL,  T"  '"'  ° 
<f)  Frenota  T.  lUcale,  S  Di.  i 
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there  is  evidence  of  intention  that  the  party  is  to  be  at 
liberty  to  do  the  act  if  he  choose  to  pay  the  increased  rent, 
of  coarse  the  conrt  cannot  interfere,  because  this  court  never 
interferes  against  the  express  contract  of  the  parties." 

§  13©.  In  Rolfe  v.  Peterson  (^)  the  question  was  whether 
the  payment  was  a  penalty  and  so  came  within  the  doctrine 
of  equitable  relief  a^nst  penalties ;  but  of  it  Lord  Lough- 
borough  saidj  in  Hardy  v.  Martiii(A):  "That  was  a  case  of 
demise  of  land  to  a  lessee  to  do  with  the  land  as  he  tlwught- 
proper;  but  if  he  used  it  one  way  he  was  to  pay  one  rent 
and  it  another  way  another  rent."  Similarly,  a  covenant 
in  a  farm  lease  not  to  do  certain  things  '*  under  an  increased 
rent  of,"  etc.,  was  held  to  give  the  tenant  the  right  to  do 
the  act  on  paying  the  increased  rent,(z)  and  a  contract  to 
renew  perpetually  "under  a  penalty  of  £70,"  was  held 
alternative.  0") 

§  137.  But  where,  in  addition  to  the  increased  rent,  there 
is  a  atipulation  that  the  act  provided  against  shall  be  a  for- 
feiture of  the  covenantor's  interest,  the  sum  is  held  to  be  a 
security  only  and  not  an  alternative  ;  and  consequently  the 
court  would  restrain  the  doing  of  the  act  ;(4)  and,  of  course, 
the  usual  form  of  lease  giving  the  lessor  the  right  to  re-enter 
and  avoid  the  lease  on  breach  of  covenant  offers  no  impedi* 
ment  to  the  enforcement  of  the  covenants  specifically.  (Z) 

§  138.  Where  the  contract  wonld  be  unreasonable  unless  . 
it  gives  an  option  to  the  person  stipulating  to  pay  the  sum, 
this  will  be  a  strong  circumstance  for  treating  the  contract 
as  alternative.  So  where  a  lady,  administratrix  of  her  hus- 
band, covenanted,  under  a  penalty  of  £70,  to  renew  a  sub- 
lease as  often  as  she  obtained  a  renewal  of  the  head-lease, 
and  it  appeared  that  the  fines  on  the  head-lease  were  raised 
on  renewal,  according  to  the  then  value  of  the  property,  so 
as  to  render  her  covenant  unreasonable  except  upon  the 
construction  of  its  giving  her  an  option,  the  House  of  Lords 
treated  the  contract  as  alternative,  (m) 

Cf)  %  Bro.  p.  C,  oe.  U)  Ifasntne  v.  Arabbold,  1  Dot.  lOT. 

3]  lCoi,«.  ft)  Buret  T.  BlMTaro,  B  Tu.,  SH,  m  «z- 

(0  ILa^T.UUla.flH.  AN^lISi  BW.S.,  pUlned  tir  Laid  St  Leoiunli  In  Fiencb  T. 

tf;IOL.jrEz.,U.   AndMaHnntT.Hnnt,  U>C«Ib,«I>i.  A  Wu.,  I7S-a. 

4  Kx.,911 :  OtanMHl  V.  CBatlb.a  Dl.  A  Wm..       (I)  Djke  T.  Taflor,  B  De  O.  t.  A  J~  WT. 

4U.  tm)  l&STUa  t.  ArehboM,  1  Dow,  ICrl. 
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PAET   II. 

PARTIES  TO  THE  ACTION. 


OHAFTER  I. 

OF   THE   GENERAL    BULE. 

§  139.  In  considering  the  subject  of  this  chapter  it  will 
be  convenient  to  treat  separately  (1)  of  the  rules  formerly 
applicable  to  suits  for  specific  perfonnance  in  the  court  of 
chancery,  and  (3)  of  the  rules  now  applicable  to  like  actions 
in  the  high  court  constituted  by  the  judicature  act,  1873. 
It  is  not  yet  possible  to  neglect  the  old  practice,  as  it  will 
no  doubt  be  appealed  to,  from  time  to  time,  as  assisting  to 
guide  the  court  under  the  new  practice. 

1.  As  to  the  former  praetice  of  the  court  of  chancery. 
§  140.  The  general  rule  with  regard  to  suits  to  enforce 
contracts  was  that  the  parties  to  the  contract,  or  their  repre- 
sentatives, were  the  necessary  and  sufficient  parties  to.  the 
suit — that  all  the  parties  to  the  contract  should  be  parties 
to  the  8uit  and  no  one  else,  (a)'  The  contract  is  what  con- 
stitutes the  rights  and  regulates  the  liabilities  of  the  parties ; 
in  a  stranger  there  is  no  liability ;  and  against  him,  there- 
fore, there  was  no  more  right  to  enforce  specific  perfonnance 
in  equity  than  to  recover  damages  at  law.(&) 

(a)  Hole  T.  amltb.  Jac.  OO;  Tuker  t.  LmnloTT.  Tlmmj.H  W,  B,,319:  8.  C,  Id.^ 

Bnall.S  H;.  A  Or.,  IB,  SB:  WoDdr-WUte.4  4M:  AUlftx   Joint  Stock    Binklns  Co.  "- 

ld.,iau,48S;HBDip)nwiT.  QoUlL  Jac,  73;  " »-n-J~ ->- —  ».»  ^»    ..a-.   t_ 

PMtenoB  T.  Lonf , E  Bmt.,  IMi  PeMOi^  T. 
ttamm,  tt  14.,  Uli  Blahqp  of  WldcbMMor  T 

Mld-Buto  Bdilwa;  Co.,  £.  R.  n  Bq.,  H, » 

■  HcKee  t.  Beal.  BLltt.  (Ejr.),  190i  HcWberter  t.  McM&hoD,  1  Clark <N. 7.),. 

m      1  — . — ij  1 — J  _i.i^i_  L_j  1 J 1  'ohim.    Hdd,  that  the  pur 

Q  origioal  bill.    Respau  v 


;   ao*rarb]r  Bildie  Town  Hall  Co.,  IS  8< 


UcClsnaliu],  S  A.  E.  Manb,  S77. 
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§  141.  It  made  no  difference,  that  the  stranger  to  the 
contract  might  be  a  necesaary  party  to  the  conveyance,  aa  a 
judgment  creditor,  or  a  legal  or  equitable  mortgagee,  or  a 
person  interested  in  thS  equity  of  redemption,  (c)  In  Tasker 
V.  Small  ((?)'  the  bill  was  filed  by  the  purchaaer  of  an  equity 
of  redemption  against  the  vendors,  and  PMUips,  the  first 
mortgagee,  was  made  a  defendant  on  the  gronnd  that  the 
legaJ  estate  being  vested  in  him  he  refused  to  convey  with- 
out having  competent  authority  for  so  doing.  Lord  Cotten- 
ham,  however,  8aid,(e)  "PhiUipa  is  merely  a  mortgagee 
against  whom  no  biU  can  properly  be  filed  except  for  the 
purpose  of  redeeming  his  mortgage,  and  that  by  a  party 
entitled  to  redeem.  This  bill  does  not  pray  any  redemption 
of  Phillips'  mortgage,  and  if  it  had,  the  plaintiff  would  not 
be  entitled  to  file  such  a  bill.  He  ia  only  connected  with 
the  property  by  having  contracted  to  purchase  the  equity 
of  redemption,  and  nntil  that  purchase  is  completed,  he 
cannot  redeem  tlie  mortgage.  Phillips  has  no  interest  in 
the  specific  performance  of  the  contract ;  he  ia  no  party  to 
it,  and  the  performance  of  it  cannot  affect  his  security 
or  interfere  with  his  remedies."  ' 

§  149.  Where  the  owner  of  land  contracted  to  grant  a 
lease  to  A.  and  then  mortgaged  the  land  to  B.  with  notice 
of  the  contract,  and  B.  did  not  dispute  A.*8  right  to  the 

(0  TMker  T.  Small,  nM  mp  t  OTerralliic  Hon>.  t.  WwtmliiBlsr  Imp.  Comau.,  1  DeO. 

S.  C.,e  Sim.,  0U,aWi  at.  Sober  t.  Eemp.B  *  J..  Ml;  Hall  t.  J^TCr.^T.  1  C.Bz.,  IBL 

Hbi,  US  fa  mtied  caaa  oT  ipaolfio  HTfinm-  As  to  wutbei  tlMra  waa  anT  dUlbnoM  In 

aace  ana  dreolMun).   Sae.  alao,  Potre  T.  that  reapect  bMirMn  inlta  to  reKdnd  and 

Da»coinb«,THa.,M(ipiiratuM«r'ililll),and  nilu  lo  cnronM  eontiaoti.  tae  Abtnaan 

Lonl  L«lgti  T.  Loid  AaGboTlon,  11  Beav.,  ilO  Inmworka  t  Wkken^  L.  B.  4  Ch.,  101,  lU, 

(a  Tandor'a  bill},  IMm  which  1(  app«aM  ttiat  uKl  Fniirlak  t.  Bnlman,  L.  B.  9  Bq.,  ISB, 

Jodiment  cmUton,  tbouh  not  DMaaaair,  <J)  S  Sim ,  (BS;  S  Hj.  A  Cr.,  O. 

■Ight  be  pivper  paitlea.  Bee,  alao,  Grejooai  (<}  8  Uf.  A  CT.,es. 

■  The  rule  as  laid  down  in  Taaker  v.  Small,  8  Hy.  &  Cr.,  appears  to  be,  that 
parties  for  wtioee  benefit  a  contract  was  not  made,  and  who  were  not  parties  or 
privies  to  it,  could  not  ask  for  a  apeciflc  performance  of  the  same.  This  was 
held  in  Beaidslej  Scythe  Co.  r.  Foster,  86  N.  Y.,  GSl ;  and  Bagott  t.  Wetmor& 
17  N.  J.  Eq.,  250.  Where  a  general  creditor  has  not  obtained  Judgment,  and 
one  who  has  no  special  claim  upon  the  property  of  his  debtor — Held,  that  he 
had  no  risht  to  call  for  the  specific  execution  or  rescission  of  the  debtor's  con* 
tracts  fornis  own  benefit.    Griffith  t.  Frederick  Co.  Bank,  6  Gill  ft  John.,  424. 

*  Bale  at  lo  partia.]  The  rule  appears  to  be  that  the  remedy  in  equity  shall 
either  be  between  the  parties  who  stipulated  what  should  be  done,  or  those 
standing  in  their  Diace.  Burgess  v.  Wheate,  1 W.  Bl.,  130.  Where,  before  the 
commencemeiit  of  the  action,  a  partial  aasigiiment  of  the  compiaiiLant's  inter- 
est to  a  penon  who  did  not  loin  m  the  bill— Held,  no  defease.  Willard  t.  Tay- 
lor, B  T^JL,  M"    '  ^     ^   ,„  „,   ..„ 


.,  067;  Levy  v.  Brush,  8  Abb.  Pi.  (N.  8.),  418. 
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lease,  it  was  held  that  B.  was  not  a  proper  party  to  a  suit 
by  A.  for  specific  performance.  (/") 

§  143.  And  so  where  a  steward  was  made  a  party  as 
being  receiver  of  the  rents,  and  having  the  title-deeds  in  his 
possession,  the  bUl  was  dismissed  as  against  him.(^)  And 
in  a  snit  to  enforce  a  contract  made  by  a  mortgagee  under  a 
power  of  sale,  the  mortgagor  was  not  a  necessary  party;(A)' 

(/)  Long  T.  Bowling,  n  Beav.,  flse,  S».  (ftl-Conim  t.  UoisBn.lg  Vea..  W;  rord  t. 

(Dl  MaoDBmant  tTWUUudi,  S  Vea..  la.  He«l7  (Stnut,  T.  cf.),  3  Jur.  (N.  S.).  1118: 

And  CM  HaMcm  t.  Bndahair,  IS  Sim.,  Iffi;  Claj  t.  Shaipe,  18  T«*..  W,  n. 
10  Jul,  lot. 

■  All  persona  materiallT  interested  in  the  subject  of  the  suit,  ought  to  be 
made  parties  dther  as  plaintiff  or  defendant,  in  order  to  prevent  a  multiplicity 
of  Buits,  and  tliat  Uiere  ms^  be  a  complete  slid  final  decree  betwe&i  the  parties 
interested.  And  thia  rule  ib  restricted  to  parties  whose  interests  are  involved 
in  the  issue,  and  to  be  affected  by  the  decree.  And  the  relief  granted  will 
■IwajQ  be  so  modified  as  not  to  affect  the  interests  of  others.  Mechanics'  B'k. 
T.  Beytoa,  1  Pet.,  299;  Hussey  v.  Dole,  84  Me.,  20;  McConnell  v.  McConnell, 
It  Verm,,  290;  Hoyes  v.  Sawyer,  8  id.,  160;  Crocker  v.  Biggins,  7  Conn.,  848; 
New  London  B'k  v.  Lee,  II  id.,  118;  Hawley  v.  Cramer,  4  Cow..  717;  Oliver 
V.  Palmer,  11  GiU.  &  John.,  476;  Clark  v.  Long,  4  Band.,  451 ;  Vaum  v.  Hag- 
gott.  3  Dev.  &  Bat.  81;  Fraier  v,  Legare,  1  BaUey-a  Ch.,  88B;  Lucas  v.  BTt 
of  Darien,  3  Btew..  280;  Park  v.  Balenline,  6  Blackf.,  323;  Caldwell  y.  Tag- 
gart,  4  Pet,  190.  A  person  for  whose  benefit  an  agreement  is  made,  thou^ 
not  a  party  to  such  agreement,  may  maintain  a  suit  in  chancery  for  a  specmc 
performance.  In  a  suit  to  set  aude  a  judgment  in  the  name  of  a  Bheriff  upon  a 
replevin  bond,  the  sheriflT  should  be  made  a  party,  though  he  has  no  personal 
interest  in  the  suit.  Campbell  v.  Weston,  S  Paige,  124.  In  Miclu^n,  where 
an  officer  lias  an  execuUon  in  his  liands,  still  in  force,  he  is  a  ueceesary^Mrty 
to  a  bill  which  seeks  to  restrain  proceedings  on  it.  Bnmpee  v.  Smitii,  Walk. 
Ch..  827.    In  Alabama  and  IHinois,  the  rule  is  the  reverse.    Shrader  v.  Walker, 

8  Ala.,  344,  Lackay  v.  Curtis,  6  Ired,  Ch,,  199.  Where  a  person  is  intere8t«d 
in  the  matter  of  a  bul  as  esecutor,  and  also  as  devisee,  be  should  be  made  a 
party  In  both  capacities;  and  it  is  not  sufficient  to  make  him  a  party  as  execu- 
tor, and  to  call  upon  iiim  to  answer  as  sucli.  Mayo  v.  Tompkins,  6  Mumf., 
SSO.  A  partner  of  a  complainant  and  Joint  obligor  on  notes  given  in  the  course 
of  various  mercantile  transactions,  which  the  bill  Is  brought  to  settle,  must  be 
made  a  party  to  the  hill.  Dozier  v.  Edwards.  8  Litt.,  67.  Where  it  appeared 
from  the  hill  that  a  party  defendant  had  had  an  interest  in  the  subject-matter, 
and  it  did  not  appear  clearly  that  Ke  had  parted  with  all  that  interest,  an  ex- 
ception to  his  bemg  made  a  party  taken  under  a  general  demurrer  to  the  bill, 
was  held  not  to  be  sustainable.  Ciaire  v.  Deming,  7  Conn.,  38T.  And  where, 
in  the  progress  of  a  suit,  a  third  party  is  found  to  be  Interested,  he  should  be 
made  a  parlj.  Caiman  v.  Watson,  I  How.  (Miss. ),  884.  Where  to  grant  the 
prayer  of  a  bill  in  equity  will  affect  the  duties  of  receivers  of  a  corooratlon, 
they  should  be  made  parties.  Smith  v.  Trenton  and  Delaware  Falls  Co., 
Oreens's  Ch.,  005.     And  in  a  suit  against  the  trustees  of  an  incorporated  re- 

-  llglous  society,  to  prevent  them  from  ejecting  the  clergyman  from  the  tempor- 
aStles  and  from  the  pulpit,  it  seems  the  church  corporation  should  be  made  a 
party.  Lawyer  v.  Cipperly,  7  Pidge.  381-  As  to  who  must  not  bo  made  par- 
ties, it  may  be  said,  that  a  person  with  no  interest  in  the  cause,  who  might  be 
examined  as  a  witness,  cannot  be  made  a  party.  Beeves  y.  Adams,  2  Dev.  Ch., 
192.  And  a  person  having  merely  a  contingent  interest  m  the  suit,  cannot  be 
made  a  party  litigant.    Reed  v.  Vanderhejden,  S  Cow.,  71B ;  Baker  v.  Rowan, 

9  Stew.  &  Port.,  817:  Barbour  v.  Whlllock,  4  Monr.,  aSO.  And  where  a 
party  commenced  a  suit  as  one  of  the  next  of  kin  of  a  decedent,  and  after- 
waras  became  disinterested  in  consequence  of  the  birUi  of  a  posthumous  child, 
it  was  held  that  be  could  not  appeal  from  the  decree  In  the  cause.    Id.    As  to 
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unless  the  purchaser  had  notice  that  the  mortgagor  disputed 
the  validity  of  the  sale.{{) 

§  144.  In  a  case  before  Shadwell,  V.  C,  where  the  vendor 
sold  the  same  property  twice  over  and  the  bill  was  brought 
by  the  first  purchaser  against  the  vendor  and  the  second 
purchaser,  it  was  dismi^ed  (without  costs)  as  against  the 
latter,  though  specific  performance  was  decreed  as  against 
the  original  contractor ;  (j)  this  was  affirmed  by  Lord  Lynd- 
hnist  after  two  arguments;  ajid  Turner,  L.  J.,  laid  down 
the  same  doctrine,  (k) 

§  143.  Again,  where  two  houses  held  under  one  lease 
were  sold  in  separate  lots  at  the  same  auction,  and  it  was 
stipulated  that  each  purchaser  should  be  a  party  to  the 
other's  assignment,  it  was  held  that  the  purchaser  of  lot 
two  was  not  a  necessary  party  to  a  suit  to  enforce  the  con- 
tract with  the  purchaser  of  lot  one.(?)  And  a  biU  by  a  pur- 
chaser for  specific  performance  could  not  be  sustained 
against  parlies  to  a  previous  contract  to  sell  the  same  land 
which  the  bill  impeached,  (wi) 

(1)  Anon.,  a  1[»L    8«s  J«oUd«  T.  Jonei,  3  (t)  Cbadwkk  T.  Uadan,  S  Hk.,  188. 

Gim,  H);  DuMse  T  OoldlugbUB,  L.  K.  S  Ch..  (I)    FMenon  v.  L<HiK,aBWT.,lSI. 

WL    But  Me  CU7T.  Slurpc,  IS  Vm  ,  US,  D.  («)  D«  Hoghlon  v.  Mon«T,L.  B.  1  Bq.,lM: 

U)  CDttt  *.  TliodBr,  1  ColL.  ns,  US.   See  ■IBinMd,  Id.,  1  Ob.,  tu. 
too  ADom  T.  WkUbrd,  t  Boia.,  sn. 

wlto  need  not  be  made  paitlee.  it  has  be«n  held  that  wbere  a  bill  contalne  an 
allegstioD  that  a  person  »  out  of  the  St^te,  such  absent  person  need  not  be  made 
apurtT.  8plvey  T,  JentlnB,  1  Ired.  Ch.,  128.  .But  see  Ruanell  v.  Clark,  T 
Cnmdi,  69.  On  account  of  the  limited  and  peculiar  Jurisdiction  of  the  United 
States  courts,  if  an  equity  cau«e  msv  be  proceeded  in  to  a  final  decree  between 
Ibe  parties  to  it,  witbout  making  otnen  parties,  vho  would  genenllf  be  con- 
sidered necessary  parties,  thejr  need  not  b«  made  parties  where  the  process  of 
the  court  cannot  reach  them,  or  where  they  are  dtizens  of  another  Btat«.  Mal- 
low T.  Hinde,  13  Wheat.,  198.  Although  if  a  flnal  decree  between  the  litigat- 
ing partieg,  will  necessarily  affect  the  riglit  of  those  who  are  absent,  the 
peculiarity  of  the  jurisdictiDn  of  the  court  will  not  authorize  the  dispensing 
with  them.  Id.  But  it  seems  that  the  court  might,  in  the  case  of  an  injunc- 
tion bill,  retais  jurisdiction  of  the  parties  regulnrly  before  it,  until  the  plain- 
tiff^ could  have  au  opportunity  to  contest  the  claims  of  the  other  parties,  in  a 
competent  tribunal ;  and  if  it  is  there  made  to  appear  by  the  Judgment  of  such 
tribunal  that  the  complainauta  are  entitled  to  Ibu  interest  claimed  by  such  other 
jWrties,  the  court  may  proceed  to  a  final  decree.  Id  Wliere  a  person  cannot,  ■ 
by  the  laws  of  the  United  States,  be  made  a  party  to  a  bill,  on  account  of  bis 
residence  in  another  State,  he  need  not  be  made  a  party  to  such  bill,  though,  if 
within  the  Jurisdiction  of  the  court,  he  would  be  a  necessary  party.  Joy  t. 
Wirtz,  1  W.  C.  R..  517.  Where  a  decree,  in  relation  to  tho  subject-matter  of 
litigation,  can  be  made  without  a  person  having  his  interest  in  any  way  con- 
cluded by  the  decree,  he  is  not  an  essential  partr.  Among  Uiis  class  of  coses, 
are  suits  Drought  by  part  of  a  privateer's  crew  for  prize  money;  suits  by  cred- 
itors seeking  an  account  of  their  deceased  debtor's  estate;  legatees' suits  against 
ezecntors;  and  actions  brotight  by  a  few  members  of  a  society  for  the  benefit 
of  all.    Story  v.  Livingston,  18  Pet.,  35», 
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§  146,  In  connection  with  the  qneetion  under  considera- 
tion it  may  be  noticed  that  a  direction  in  an  order  that  A. 
shoald  convey  included  in  effect  mortgagees  and  all  other 
necessary  conveying  parties,  and  the  omission  of  the  words 
commonly  inserted  that  A.  "  and  all  other  necessary  parties 
if  any  "'  should  convey  was  immaterial,  (a) 

§  147.  Where  the  suit  sought  other  relief  than  that  in 
specific  perfonnance,  though  aJl  arising  from  a  contract,  the 
court  might  require  the  presence  of  other  parties.  To  this 
proposition  the  following  case  may  be  referred.  A  railway 
company  had  been  let  into  possession  of  some  land  agreed 
to  be  purchased,  and  had  agreed  to  demise  the  railway  to 
another  company,  and  ba^  let  such  other  company  into  pos- 
session, but  had  not  paid  the  purchase-money  of  the  land  ; 
the  vendora  of  t^e  land  filed  a  bill  for  specific  performance 
of  the  contract,  payment  of  the  purchase-money,  and  an  in- 
junction to  restrain  the  companies  from  continuing  in  pos- 
session of  the  land,  for  enforcing  the  vendors'  lien  for  unpaid 
purchase  money,  for  a  receiver,  and  damages.  The  lessees, 
whose  possession  the  plaintiff  sought  to  disturb,  were  held 
proper  partie8.(o) 

§  148.  On  the  other  hand,  the  general  principle  nnder 
discussion  was  strongly  Dlustrated  by  the  case  of  Robertson 
V.  The  Great  Western  Railway  Company.C^)  The  plaintiff 
had  agreed  to  sell  to  the  defendants  a  piece  of  land,  and  to 
buy  up  the  right  then  vested  in  his  tenant ;  the  defendants 
having  entered  before  payment  of  the  purchase-money,  they 
were  served  with  notices  not  to  trespass  on  the  land  both  by 
the  plaintiff  and  his  tenant.  The  plaintiff  then  brought  his 
bill  for  a  specific  performance  and  to  restrain  the  trespass, 
to  which  the  defendants  demurred,  on  the  ground  that  the 
tenant  was  not  a  party.  Shadwell,  V.  C,  allowed  the  demur- 
rer, considering  that  two  persons  being  affected  by  the  injury 
the  court  must  have  them  both  before  it ;  but  the  demurrer 
was  overruled  by  Lord  Cottenham  on  the  grounds  that  the 
object  of  the  suit  was  a  specific  performance,  and  that  the 
company  might  be  restrained  from  entering  without  pay- 
ment of  the  purchase-money,  whether  that  entry  did  or  did 

-«)  MlatoD  T.  SlrwoodtL.  B.  t  Cb.,6U.        t.  Wstn»d,  etc.,  B«ilwKr  Co.,MM.,Cb..«n; 

.»».->. .  =r._.v...„  ..    vii...^    '-T«o»T.B«iujrItallw«yCo..Iil,lCh.,l»4. 

>)  1B«1LC.,1M;  e.C.I0Slni.,3U. 
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not  affect  the  tenant ;  and  that  to  say  that  the  plaintiff  coold 
not  so  restrain  the  company  without  bringing  the  tenant 
before  the  court  would  be  to  exclude  the  jurisdiction  of  the 
court. 

§  14ft.  In  the  court  of  chancery  peraons  having  adverse 
or  inconsistent  rights  in  the  subject-matter  of  the  suit  could 
not  be  joined  as  plaintiffs ;(?)  nor  could  a  person  who  had 
no  interest  be  joined  as  plaintiff  with  one  who  had.(r)'    The 

1  (r]  B.  C.  and  per  Lord  Lyndburat  Id  Sluf 
or^iliiT.Muibkilo,lBDU.,3M.  Sea.aUo, 
PesToaT.  WatUoi,  1>  Jor.itSX. 

*  Parties  having  conflicting  interests  in  the  subject  of  litigation  should  not 
be  joined  at  plAlntifls  In  the  suit;  and  In  a  suit  bj  the  tilisband  to  set  aside  a 
conveyance  in  trust,  for  the  use  of  his  wife  and  her  children,  the  wife  should 
be  made  defendant.  Grant  v.  Schoonhoveu,  Q  Paige,  22S.  But  where  all  pei- 
soDB  have  the  same  interest,  they  should  be  placed  on  the  same  aide  of  the  suit. 
If  onf  refuge  to  appear  as  plaintitl^,  they  may  be  made  defendants,  their  refusal 
being  stated  in  the  bill.  Contee  v.  Dawson,  2  Bland,  204;  Fayson  v.  Owen,  8 
Dea.,  81 ;  Cook  v.  HadJey,  Cooke,  485;  Morse  v.  Hovey,  6  Paige,  197.  A  re- 
fusal to  be  joined  aa  coHjomnlainants  was  inferred,  where  the  assignees  of  a 
'ho  bad  become  insolvent,  were  made  defendants  in  a  bill  of  revivor, 

a  In  their  answer  as  such  and  making  do  objections  to  that  character. 
V.  Franklin,  2  John.  Ch.,  1.  A  mis-Joinder  of  complaints  seems  U>  be 
an  error  fatal  to  the  validity  of  a  bill.  "It  is  well  settled,"  says  Vice  Chancel- 
lor McConn,  in  Clayson  v.  Lawrence,  8  Edw.  Cb.,  fiS,  "to  be  a  sufficient 
gnmnd  for  ^miaung  a  bill,  that  a  person  is  Joined  as  co^complainant,  who  has 
no  interest  in  the  matters  of  the  suit,  and  no  right  to  sue;  and  the  objection 
may  be  taken  by  demurrer  or  raised  by  plea,  as  the  case  may  be."  Clarkson  v. 
De  Peyster,  3  Paige,  837;  Bowie  v.  Minter,  3  Ala.,  406.  But  it  is  held,  in  Bug- 
bM  T.  Sargent,  23  He.,  S60,  that  the  mis-Joinder  of  parties  defendant  is  not  a 
mifflclent  cause  for  the  dismissal  of  a  bill,  a»  it  respects  other  parties  than  those 
improperly  joined.  But  a  non-Joinder  of  proper  parties  will  not  oust  the  court 
of  Its  jurisdiction.  Wormleyv.  Wonnley,  8  Wheat.,421i  lUlligan  v.  MJUedge, 
8Cranch,2aO;  Nash  t.  Bmith,  6  Conn,  421;  Singleton  v.  Qayle  8  Porter,  270. 
Although,  in  some  cases,  a  bill  may  be  dismistied  without  prejudice,  and  with- 
ont  preclnding  the  right  of  the  complainante  to  bring  a  new  bill  in  amended 
form.  Minis  t.  Hims,  8  J.  J.  Marsh.,  103;  Rowland  v.  Garman,  1  id.,  76; 
Harry  v.  Rogers,  3  Bibb.,  814.  The  proper  course,  where  there  is  a  want  of 
parties,  is  to  order  the  case  to  stand  over,  to  enable  the  plaintiff  to  join  the 
proper  parties.  But,  though  the  want  of  necessary  parties  to  a  bill  is  not 
ground  for  dismissal  in  the  first  Instance,  yet,  if  the  complainant  neglects  or 
refuses  to  make  the  necessary  parties,  afl«r  objection  made,  the  bill  will  be 
dismissed.  Singleton  v.  Gale,  8  Porter,  370;  Oreenleaf  v.  Oreen,  1  Pet.,  188. 
Thus,  in  Thompson  v.  Clay,  1  J.  J.  Harsh,  418,  where  the  circuit  court  dis- 
missed a  bill  absolutely,  where  some  of  the  necessary  parties  were  not  before 
the  court:  on  error  to  the  Court  of  Appeals,  It  was  held,  tbat  the  cause  should 
be  remanded,  the  complainant  to  have  leave  to  bring  in  the  proper  parties,  and 
then,  that  such  a  decree  as  might  be  Just  be  rendered;  but  if  the  complainant 
fuled  to  mahe  the  necesaarr  i»rties,  that  the  bill  should  be  dismissed  without 
prejudice.  Where  a  def^ioant,  who  is  a  necessary  party  to  a  bill,  refuses  to 
appear,  and  the  court  has  no  power  to  compel  him  to  appear,  the  bill  will  be 
dlsmiased  on  motion  of  the  co-defendants.  Hcynet  v.  Swan,  5  Mason,  061. 
Where  the  parties  in  interest  are  so  numerous  as  to  render  it  inconvenient,  If 
not  impracticable,  to  make  them  all  defendants,  without  great  delay  and  ex- 
pense, and  Justice  can  be  done  between  the  parties  before  the  court  without 
affecting  the  interests  of  the  others,  the  court  will  proceed  to  decree,  notwith- 
MancUng  the  want  of  parties.    Boisgtrard  v.  Wall,  1  S.  &  U.  Ch.,  404.    And 
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importance  of  the  doctrine  of  misjoinder  was,  however, 
diminiahed  by  the  forty-ninth  section  of  the  chancery  pro- 
cedure act,  1862.(«)  In  some  cases,  persons  claiming  ad- 
versely might  be  made  defendants,  (f) 

§  150.  To  the  general  rule  above  stated(w)  it  will  be  found 
that  many  exceptions  arose ;  some  of  these  will  be  noticed 
in  the  subsequent  chapters  in  this  part.  But  there  are  other 
exceptions,  or  apparent  exceptions,  to  the  strict  rule,  which 
may  well  be  stated  here. 

§151.  One  case  where  the  parties  to  the  original  contract 
were*  not  those  to  the  suit  was,  where  there  had  been  a  nova- 
tion or  new  contract  substituted  for  the  original  one  by  the 
intervention  of  a  new  person ;  in  which  case  the  party  in 
whose  place  the  new  person  was  introduced,  being  no  longer 
a  party  to  the  contract,  ceased  to  be  a  proper  party  to  the 
suit,  and  it  had  to  be  carried  on  between  the  parties  to  the 
new  contract.  Thus,  where  A.  agrees  to  sell  to  B.,  and,  be- 
fore completion,  B.  contracts  to  sell  to  C,  and  A.  accepts  O. 
as  the  porchaser,  this  may  amount  to  a  new  contract ;  and 
even  where  it  did  not  strictly  do  so,  B.  might  be  an  unneces- 
sary party  to  the  8nit.(7)) 

g  153.  One  of  the  most  remarkable  instances  of  novation 
occurs  in  sales  on  and  is  the  result  of  the  custom  of  the 
stock  exchange.  The  vendor's  broker  sells  shares  to  a  job- 
ber, the  jobber  sells  to  another  broker,  or  to  several  brokers 
of  several  purchasers,  and  at  last  the  name  of  the  ultimate 
purchaser  of  the  shares  is  handed  in  by  his  broker  on  the 
"  name  day  "  and  comes  finally  to  the  vendor's  broker ;  the 
transfer  is  made  by  the  original  vendor  to  the  ultimate  pur- 
chaser, and  all  intermediate  sales,  although  they  may  be 
numerous,  are  eliminated,  and  by  novation  the  only  con- 

SIS  and  la  Vlot,  oh.  a<:  ud  ■««  bow  Lner.S  V  AC.  Ex.,  191;  Hhnw  t.  Fl>b«r,6 

,|1«8.  DeO.   H.   A  O.,  OB.   And   Ma  Stanler  T. 

(0  S«eliibi,f  ISSctMq.  t;hMleriuidBlrkeiihaadBal1ws7i;a.,9Sliii- 

(u)  Supn,  f  1 JO.  IMi  SHr.  ACr.,  T7I.    See,  &lM>,  liifta,f  1018 

(v)  HoU«n  T.  H>TD.  I  Her.,  tl;  Han  t.  et  (cq.,  u  to  NorsHon. 

the  court  will  generallj  diepeiuB  with  a  proper  party,  provided  the  c&um  be 
stated  in  the  blD.  Breeee,  124.  The  proper  time  for  tajdne  an  objection  for 
vant  of  parties,  ia  upon  openiog  the  pleaaings.  and  before  the  merits  are  dis- 
cussed. Jones  V.  Jones,  8  Atk.,  Ill;  Damreat  v.  Walton.  2  Atk.,  SIO;  Me- 
chanics' Bank  t.  Beyton.  1  Pet.,  SOU;  Story  t.  Liringston,  13  id.,  SS&.  But  it 
frequently  happens  after  a  case  has  been  gone  into  and  thoroughly  heard,  the 
court  has  felt  itself  compelled  lo  let  it  stand  over  for  the  purpose  of  amead- 
ment.    Jones  v.  Jones,  8  Atk.,  111. 
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tract  left  standing  is  between  the  first  vendor  and  the  last 
parcha8eT.(w) 

S  IAS.  There  are  certain  cases  in  which  A.  contracts  with 
B.  for  the  benefit  of  C,  anA  C.  can  sue  on  the  contract. 
These  will  be  considered  in  the  next  chapter. 

§  194.  Another  exception  arose  from  the  existence  of  an 
interest  in  the  estate  bought  or  the  money  paid  derived  from 
a  contract  anterior  to  the  contract  for  sale.  In  these  cases 
the  person  thus  interested  in  the  fruit  of  the  contract  appears 
to  have  been  a  proper  party  to  the  suit. 

§  ISS.  Therefore  where  A.  had  contracted  to  purchase  an 
estate  from  B.,  having  previously  agreed  with  C.  to  sell  the 
estate  to  him,  and  a  contract  to  that  effect  was  afterwards 
entered  into  between  A.  and  C,  A.  and  C.  subsequently 
brought  a  bill  for  perfonnance  against  B.,  and  It  was  held 
by  Knight  Bruce  (then),  V.  C,  that  they  were  both  proper 
parties.(a:)  The  Vice  Chancellor  considered  that  Tasker  v. 
Small  (y)  had  little  or  no  application  to  the  case  before 
him,{x)  and  appears  to  have  rested  his  decision  on  the 
ground  that  both  the  plaintiffs  had,  at  the  institution  of 
the  suit,  an  interest  in  the  subject-matter  of  it.(z)  And 
from  another  case  it  may  be  gathered  that  if  A.  contracted 
to  purchase  from  B.,  and  A.  then  contracted  with  C.  that  B. 
should  convey  to  C,  and  B.  had  notice  thereof,  A.  could 
not  enforce  the  contract  against  B.  without  joining  C.  as  a 
party.(a)  In  like  manner  a  person  who  by  virtue  of  an 
antecedent  contract  with  the  vendor  claimed  an  interest  in 
the  purchase-money  was  a  proper  party  to  a  suit  for  specific 
I)erfonnance.(6) 

§  136.  In  cases  of  contracts  under  powers,  the  question 
sometimes  arose,  whether  a  contract  entered  into  by  the 
donee  of  the  power  could  be  enforced  by  or  against  the  re- 
maindi-rman,  the  cases  in  which  he  could  sue  or  be  sued 
being,  of  course,  coextensive.  The  rule  by  which  this  ques- 
tion was  decided  was  that  the  contract  was  binding  in  those 
cases,  and  those  cases  only,  in  which  it  might  have  been 
enforced  against  the  donee  of  the  power  himself,  independ- 

{■}  Colen  T.  BrtitDwi,  L.  B.  4Cb.,  S;  Hftw-  fi)  1  Coll..  !11. 

Um  t.  MklttaT,  Id  ,  »M.     And  tea  laOm,  Ptrt  (a)  Addd.  v.  WaUbrd,  1  Bou.,  371- 

VI,  eh  1,  f  ItIS  et  Mq.  lb)  Weat  Midland  Kallway  Co,  t.  NUod,  1 

(X)  Neltaorpe  T.  Holcala,  1  Coll ,  we.  H.  *  U.,  ITS.                                                     ' 

W  a  ttj.  A  Cr.,  es,  *upn.  f  141. 
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ently  of  any  conduct  on  his  part.(c)  The  gronnds  on  which 
part-performance  by  a  tenant  for  life  will  not  bind  the  re- 
mainderman, will  be  considered  when  we  come  to  treat  of 
the  principles  of  that  subject.((^  It  has  already  been 
noticed  (e)  that  the  jurisdiction  of  conrta  of  eqnity  has,  by 
statute,  been  excluded  in  regard  to  the  enforcement  of  the 
contracts  of  a  tenant  in  tail  against  those  in  remainder.(^) 

§  157,  The  question  of  how  far  a  reversioner  can  call  for 
the  execution  of  covenants  entered  into  with  his  predecessor 
in  title  is  not  strictly  within  the  scope  of  a  work  on  the  per- 
formance of  executory  contracts ;  but  it  may  be  worth  while 
to  observe  that  the  32d  Hen.  VIII,  ch.  34,  which  ^vea  to 
reversioners  the  benefit  of  covenants  entered  into  with  tbeir 
predecessors  in  title,  appears  to  have  authorized  a  salt  in 
equity  for  the  sjyecific  performance  of  the  covenant.  As  at 
lawj^^r)  so  in  equity,  the  statute  gives  the  benefit  to  the  suc- 
cessive reversioners  only  as  they  come  into  possession  of  the 
estate ;  but  when  thus  entitled,  they  have  been  held  to  have 
a  right  to  the  performance  of  the  covenant  modo  et  formd, 
irrespectively  of  the  damage  which  may  accrue  from  its 
breach.(A)  Nevertheless  the  reversioner  entitled  in  re- 
mainder and  not  in  possession  might  have  a  right  to  enforce 
the  covenant ;  but  this  right  was  not  substantiated  by  the 
mere  existence  of  the  covenant,  but  depended  on  the  plain- 
tiff showing  that  he  would,  as  revei-sionei-,  sustain  some 
material  damage  by  reason  of  its  breach.(t)  This  followed 
the  analogy  of  the  common  law,  where  the  reversioner,  to 
enable  him  to  sue  as  such,  had  to  show  some  special 
damage,  (j") 

§  138.  In  one  case  vendors,  plaintiffs  to  a  bUl  for  specific 
performance  against  a  purchaser  from  them,  made  a  sub- 
purchaser a  defendant ;  and  the  sub-purchaser  then  filed  hia 
bin  against  his  vendor  and  the  original  vendors  for  specific 
performance ;  to  this  the  original  vendors  objected  that  they 
were  not  proper  parties ;  but  it  was  held  that  they  had  pre- 

(GtlloniSDT.  Wlmu,  IOUft.,S»:  8.C^S  {fe)  JobDilODBT.  Bkll.lK.  A  J.,lll.' 
I>eO.H.  F6.,Hi  LoireT.  HwUI,!  MIAB.,  It)  S.C. 

va;  and  MS  AfllMkT.  Afflcok, S  Sm.  ft  Q.,  j>]  JaokioBT.Puksd.lH.  AS  ,S9;  Bm- 

Mt.  Mr  V.  Tarl0T.4  B.  ft  Ad.,  H;  UnmfDrd  v. 

Id)  »«•  Infra, I ns.  Oxford,  etc.,  KaUway  iXj.,  l  H.  ft  N.,  St; 

tt)  Bnpn,  Pan  I,  cb.  1, 1 96.  SlmploD  t.  Savan,  l  C.  B.  (N.  8.).  UT ;  Matt 

[/)  S  Ud  4  Wm.  IV,  eh.  T4,  i  47.  r.  Sboolbrad,  lTk.  !0  Eq.,  K. 

^-  ■-■■ 'T.  OMktiow.lM.  ftS.,S». 
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eluded  theraaelves  from^the  objection  by  the  course  they 
had  pursued.  (*) 

§  139.  Where  the  circumstances  of  the  case  were  fitting, 
some  might  sue  for  specific  performauce  on  behalf  of  all ;(?) 
thus  the  directors  of  an  unincorporated  joint-stock  company 
were  allowed  to  ane  on  a  contract  to  make  a  lease  to  them 
in  trust  for  the  company,  without  joining  all  the  sharehold- 
er8.(m)  But  in  the  converse  case,  there  was  great  difficulty 
in  applying  to  specific  performance  the  principle  that  some 
might  be  sued  on  behalf  of  all ;  from  the  nature  of  such 
Baits,  however,  this  application  of  the  principle  was  not 
often  required  for  tbe  ends  of  justice.  In  one  case,  a  joint- 
stock  company  established  by  an  act  of  Parliament,  which 
vested  in  them  all  property  then  belonging  to  them  and 
authorized  them  to  bring  actions  in  the  name  of  their  treas- 
urer, purchased  an  estate,  with  notice  of  a  prior  contract  by 
the  owner  to  grant  a  lease  of  part ;  on  a  bill  by  this  pro- 
posed lessee  against  the  directors  and  treasurer,  but  not  the 
other  proprietors,  asking  for  a  specific  performance  of  the 
contract,  Grant,  M.  R.,  said,  that  though  he  could  bind 
the  interests  of  parties  not  before  the  court,  he  could  not 
compel  them  to  do  an  act,  and  that  the  execution  of  the  lease 
by  a  few  on  behalf  of  all  would  hardly  be  sufficient,  sup- 
_,  posing  it  proper.  He,  however,  gave  the  plaintiffs  all  tlie 
relief  he  could,  by  enjoining  the  treasurer  from  disturbing 
their  possession,  though  he  could  not  compel  specific  per- 
formance of  the  contract,  (w)' 

(t)  repwkk  T.  Bnlmna,  L.  B.  9  Kq.,  W.  Att.  Gan.  t.  Utjar  uid  Corporation  otPoolf. 

(I)  raHBT.Cnlc.ST.  AC.Ex.,in.  ttij.  AC1..II;  PM«T.CIeKK>l>  B«aT,IB9i 

(MlT^lor  T.  6«linoD.  4  Ur.  A  Ct.,IM.  CdIImit.  Duke  of  Qaeeiubni^,  1  Bro.  0.  C, 

(■jHeni   T    lUlIb*.  1   Sw.,   S77.     And  101 1  1  Bro.  P.  C,  SSB. 
•ee  Adair  t.  Nbw  ^Ter  Co.,  II  Vea.,  ta; 

■  It  is  clearlj  the  rule  that  a  part  may  S\e  a  bill  in  behalf  of  themselves  and  all 
others  in  the  aame  mtuatioa.  Robinson  t.  Smith.  3  Paige,  822.  Bo,  in  BeattT 
T.  Kurtz,  S  Pet.,  660,  it  was  held  that  a  part  of  the  persons  beloaglns-  to  a  vol- 
unt&iy  sodety,  and  having  a  common  interest,  may  sue  in  behalf  of  themselves 
and  others  having  the  like  interest,  as  part  of  the  same  society,  for  purposes 
common  to  all  and  beaeflcia!  to  all.  Thus,  part  of  the  members  of  a  German 
LutheTBD  Society,  not  incorporated,  may  file  a  bill  for  au  injunction  to  prevent 
their  postiessiou  of  land  dedicated  to  the  use  of  the  society,  from  being  dis- 
turbed.  Id.  And  where  real  estate  had  been  purchased  by  a  joint  fund  raised 
iy  subscription,  in  shares,  by  more  than  360  subscribers,  and  the  property  con- 
veyed to  trustees  for  the  stockholders,  on  a  bill  for  the  sale  of  the  premises 
under  a  mortgage  made  by  the  trustees,  it  was  held  to  be  unnecessary  to  make 
the  Btockholders  parties,  the  trustees  sufficiently  representing  all  the  interests 
concerned.  Van  Vechten  v.  Terry.  2  John.  Cb..  197.  In  a  Dill  against  an  un- 
incorporated banking  compaDy,  the  membets  of  which  are  niunerous,  and  m 
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§  >60.  There  are  a  few  eases  in  which  the  strict  rule  tliat 
none  bat  the  parties  to  a  suit  for  its  specific  performance, 
appears  to  have  been  relaxed  in  order  to  avoid  mnltipUcity 
of  suits,' 

§  1*1.  To  this  principle  we  may  probably  refer  the  case 
of  Lowther  v.  Viscountess  of  Andover,(o)  where  a  father 
entered  into  a  covenant  with  the  tmatees  of  his  daughter's 
marriage  settlement  to  endeavor  to  purchase  certain  re- 
maindei's  in  estates  of  which  he  was  teoant  for  life,  and, 
when  purchased,  to  convey  them  to  the  osee  of  the  settle- 
ment.  The  covenantor  died,  having  previously  entered  into 
a  contract  for  the  purchase  of  the  remainders ;  on  a  bill 
filed  by  the  trustees  of  the  settlement  a^;ajnst  the  vendors, 
and  it  would  seem  also  the  personal  representative  of  the 
deceased  covenantor,  specific  performance  was  granted.  In 
another  caae,  where  the  Buke  of  Chandos  had  granted  to  A. 
a  lease  of  a  lodge,  and  also  the  deputation  of  a  keepershlp 
in  Enfield  Chase,  and  A.  assigned,  but  for  part  of  the  term 

(01  1  Bio.  C.  C.nt.   Ai  to  cc«dlloii  or>   JeecMod  <ren<lar  mlng.  Ma  JohoMnT.  L«c- 
mrd,  T.  ft  K.,  381. 

ert  unknown,  it  \a  not  neceasonr  to  bring  all  the  stockholdera  before  the  court, 
lott  a  decree  can  be  made.  HandeTilTe  t.  Bigg»,  3  Pet.,  482.  A.  filed  a  Mil 
against  B.  and  the  commiadonera  of  the  bank  of  J.,  to  Bubject  tlie  stock  of  B. 
in  Mid  bank  to  the  payment  of  a  Judgment:  held,  that  the  stockholders  vere- 
not  necessary  parties  to  the  bill.    Dana  v.  Brown,  I  J.  J.  Harsh.,  304.    Where 


wuole,  it  is  aufflcient  if  those  having  the  legal  title  be  made  parties  defendant 
or  complainant  in  a  bill  in  equity,  Hart£  t.  Dryden,  1  Gilm.,  1ST.  But  a 
bill  will  not  lie  by  a  freeholder  or  inhabitant  of  a  town,  respecting  its  common 
property,  without  the  consent  of  the  town,  dulf  declared.  Denton  v.  Jackion, 
2  John.  Ch,,  820.  The  officers  of  a  bank  are,  individually,  not  proper  parties 
to  a  bill  brought  to  enforce  a  demand  againat  (he  corpomtion ;  and  the  bill 
should  be  dismissed  on  demurrer.  Wood  v.  Bank  of  Kentucky,  5  Mow..  194, 
and  Atlerbury  t,  Knox,  B  Daua.  282,  are  authorities  to  the  effect  that  where 
the  ailegations  to  a  croea  bill  are,  that  the  complainant  was  llie  agent  of  a,  for 
eign  bank,  doing  banking  business  in  Kentucky  contrarv  to  the  laws  of  Ken- 
tucky, exacting  more  than  legal  intertat,  the  bank  should  have  been  made  a 
party,  and  that  it  was  erroneous  to  try  the  cause-without  it.  In  those  cases  it 
is  no  objection  that  the  trustee  and  cuiui  que  tfiui  unite  in  the  same  hill.  So, 
where  trustees  filed  a  bill  without  disclosing  their  beneSciary,  and  afterwards 
filed  a  supplemental  bill,  disclosing  the  fact  that  they  were  trustees  of  tlie 
United  Stales  Bank,  and  praying  that  it  might  be  made  a  party  complainant  to 
the  bill  and  also  an  amendea  supplemental  bill,  disclosing  that  the  bank  had 
gone  into  liquidation,  and  that  curtain  persons  were  appointed  asEicnce.a.  and 
praying  that  they  might  be  made  parties  complainant:  it  was  bela.  that  all 
those  persons  constituted,  in  law,  but  one,  repreaenting  the  interests  of  the  bank. 
Hitchcock  T.  United  States  Bank,  T  Ala  .  S8T. 

'  IPi^M,  in  order  tit  avoid  a  tnultipUeit!/  qf  acUona,  the  plaintiff  must,  as  a  gen- 
eral rule,  BfBt  establish  his  ririit  at  law,  uefore  the  court  will  interfere  to  en- 
force a  contract.    Fen.  Co.  v.  Delaware  Co.,  81  N,  Y.,  91. 
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only,  to  B.,  B.  was  allowed  to  maintain  a  bill  against  the 
duke  and  A.  for  tlie  rectification  of  a  mistake  in  the  original 
grant  by  the  dnke,  and  for  a  new  and  sufficient  grant  by 
him.(j>) 

g  163.  The  same  principle  is  illustrated  by  another  case, 
in  which  a  bill  was  filed  by  a  purchaser  against  trustees  for 
sale,  to  enforce  the  specific  performance  of  a  contract  for 
the  sale  of  lot  A. ;  it  was  resisted  on  the  ground  that  by  an 
arrangement,  to  which  the  plaintiff  was  a  party,  part  of  that 
lot  as  origioally  described  was  taken  from  it  and  given  to 
the  adjoining  lot  B.  The  bill  was  amended  to  put  in  issue 
this  averment,  which  came  out  in  the  answer,  but  without 
adding  as  defendant  the  purchaser  of  lot  B. ;  and  the  court 
held  that  he  ought  to  have  been  made  a  defendant,  for 
otherwise  the  vendors  would  be  exposed  to  another  suit 
from  the  purchaser  of  lot  E.(j?)' 

§  163.  And  where  there  were  claims  made  by  persons, 
strangers  to  the  contract,  adversely  to  both  the  parties  to  it, 
they  might  under  some  circumstances  be  made  defendants 
to  a  suit  for  the  performance  of  it.  Thus,  where  an  assigoee 
under  an  insolvency  sold  a  reversionary  interest  in  stock  of 
the  insolvent,  and  Che  purchaser  was  served  with  notice  not 
)  to  pay  the  purchase-money  to  the  assignee  by  a  person 
claiming  under  a  previous  assignment  by  the  insolvent  sub- 
sequent to  his  insolvency,  a  bill  was  brought  against  the 
assignee  and  the  adverse  claimant,  and  prayed  an  inquiry 

Ip)  Jkiabert  t.  DnkB  of  Chkudoo,  1  Bden,      (9)  Hmeon  t.  TranUlii,  I  Y.  *  C.  C.  C,  Ha. 


'  White  V.  Watkins,  28  Mo.,  438.  A.  eeitui  ^e  tnitt  \a  not  a  proper  parly  to 
an  action  brooKlit  by  a  trustee  to  enforce  Bpeciflc  performance  of  an  agreement 
to  convey  lanC  cen  where  the  money  paid  on  the  contract  was  a  trust  fund. 
GibbsT.  Blackwel],  37  111.,  191;  see,  as  to  mafcinK  trustees  parties,  Eransv. 
jBChaon,  8  Sim.,  317;  Saunders  v.  Richards,  1  Coll.  C.  C,  S68;  Fleming  v. 
Holt,  13  W.  Va.,  143;  Morrow  v.  Laurrence,  7  Wis.,  674,  A  wife  requested 
her  husband  to  enter  into  a  written  contract  for  the  sale  of  land  held  by  him 
in  tnut  for  her.  Held,  no  error  to  decree  that  he  could  convey  tlie  land  free 
from  her  right  of  dower,  notwithstanding  she  opposed  the  decree,  she  was  not 
nscessaii^  a  party.  Boeletler  v.  Grant,  18  Oliio.,  136;  Chapman  v.  Wilbur,  4 
Oregon.  OT3.  When  real  estate  is  conveyed  in  mere  execution  of  a  trust,  it  is 
mmecessary  to  make  the  vendor's  representatives  parties  to  the  action.  Down- 
ing V.  Bisley,  15  N.  J-Eo.,  88.  The  legal  title  was  veated  in  the  trustee  merely 
to  secure  the  payment  of  a  given  sum  U>  a  third  person.  Held,  in  an  action  l^ 
the  equitable  owner  to  redeem,  that  such  third  person  was  not  a  necessary  party. 
Smith  V.  Sheldon,  65  HI.,  319. 
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tato  the  rights  of  the  latter ;  he  was,  la  the  event,  decreed 
to  pay  costa.(r) 

§  164.  And  60,  in  the  case  of  purchases  ftom  a  voluntary 
settler,  where  the  contract  was  enforced  by  a  purchaser,  it 
seems  to  have  been  proper  to  make  defendants,  not  only  the 
vendor,  but  the  trustees  of  the  settlement  and  the  persons 
beneficially  interested  under  it(s) — the  question  whether  the 
purchaser  was  entitled  to  have  the  contract  performed  de- 
pending on  whether  the  previous  settlement  was  or  not  void 
against  him,  and  that  being  a  question  which  conld  not  be 
tried  in  the  absence  of  those  who  were  interested  under  the 
settlement  alleged  to  be  voluntary.  "  I  see  no  reason,"  said 
Turner,  L.  J.,(0  "why  it  shall  not  bg  tried  in  a  suit  for 
specific  performance,  rather  than  be  made  the  subject  of  a 
distinct  and  separate  suit,  the  more  so  as  it  is  a  question 
which  aflfects  the  validity  no  less  than  the  performance  of 
the  contract." 

§  19S.  Where  the  several  purchasers  of  several  lots  had 
been  joined  as  defendants  in  one  suit,  a  demurrer  for  multi- 
fariousness was  repeatedly  allowed.(«)  "Suppose,"  said 
Lord  Kenyon,  M.  R.,(«)  "an  estate  is  sold  in  lots  to  different 
persons,  a  plaintiff  could  not  include  them  all  in  one  bill  for 
a  specific  performance,  for  each  party's  case  would  be  dis- 
tinct and  would  depend  upon  its  own  peculiar  circum- 
stances ;  and  there  must  have  been  a  distinct  bill  upon  each 
contract."  And  a  bill  by  several  purchasers  against  one 
vendor  would  have  been  equally  multifarious,  (w) 

§  166.  But  in  one  case  in  which  there  had  been  several 
sales  of  a  like  kind,  and  several  purchasers  joined  as  plain- 
tiffs, and  the  di£Scnlty  in  completing  the  sale  arose  from  the 
same  cause  in  each  case,  and  the  persons  interested  in  the 
estate  made  no  objection  for  multifariousness,  the  court 
decreed  specific  performance  of  the  different  contracts  in 
one  suit,  (a:)    And  where  the  purchaser  had  entered  into  two 

<r)  Collatt  V.  Horer,  1  Coll ,  SIT,  befbrc  Turner  v.  Boblosm,  1  8.  *  S.,  SIS;  Imnu  t. 
Lord  CottBDluiio,  BDil  cr  UelBbere  t.  Kof.    Wouliic,  S  De  G.  *  8d.,  TSS. 

m  See  fiiidwD  t.  UaddlWD,  li  Sim.,  118. 

1   en.  Ca.,  SlTl       (z)  BMCrMlfe*  *.  WHkhl,  10  Ua.  Appx., 

ID.i;  WUlaU  T.   SB     Id  tUs  cue  the  btll  wu  orlflnall;  Ued 

r.  TnrnBr.  fi  K».,    by  Iwo  of  the  pnTobasen  on  btiiVot  (hem- 

"' —  --'  '"-e  other  pnrehsaers,  Knd  13— 

, ',  V.  a),  TeAued  IS  enUrtt.- 

■  inK  In  that  tom,  but  gaTB  liberty  to 


Oen.  V.  JlayoT.  etc  ,  oi  pcnle,  i  Hy.  'A  Cr.,   Mnead  by  atlding  other  pnrehMen  ■•'  eo- 
ITi  Brooke*  T.  LordWhltworth,!  )Ud.,aB;    pliilDllffs.  ConeideiTurncr  T.H>;,31  L.X., 
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separate  but  simnltaiieoas  contracts  (for  the  pnrchase  of 
freeholds  and  leaseholds)  with  the  same  vendor,  and  the  in- 
vestigations  of  the  two  titles  had  gone  on  concurrently, 
Kindersley,  V.  C,  considered  that  the  vendor  was  right  in 
making  both  contracfa  the  subjects  of  one  suit  for  specific 
performance,  (y) 

2.  As  regards  the  practice  of  the  high  court. 

§  167.  No  doubt  the  general  rule  will  still  continue  to  be 
that  the  parties  to  the  contract  are  the  necessai-y  and  suffi- 
cient parties  to  the  action,  for  that  is  a  rule  of  convenience 
and  good  sense. 

§  168.  But  the  fact  that  persons  may  be  joined  as  plain- 
tiffs whose  claims  are  alternative,  or  some  of  whom  are 
found  to  have  no  interest  in  the  litigation,  or  that  a  defend- 
ant is  not  interested  in  all  the  relief  claimed  now  fafnishea 
no  defense ;  (r)  and  the  plaintiff  may  unite  in  the  same  ac- 
tion, and  in  the  same  statement  of  claim,  several  causes  of 
action,  subject  to  a  power  in  the  court  or  judge  to  direct 
separate  trials  of  the  separate  causes,  (o)  Further,  the  court 
or  a  judge  may  at  any  stage  of  the  proceedings  order  the 
name  of  any  party,  plaintiff  or  defendant,  who  ought  to 
have  been  joined,  or  whose  presence  before  the  court  may 
be  necessary,  in  order  to  enable  the  court  effectually  and 
completely  to  adjudicate  upon  and  settle  all  the  questions 
involved  in  the  action,  to  be  added ;  (J>)  and  as  regards  the 
defendant,  where  he  claims  to  be  entitled  to  any  remedy  or 
relief  over  against  any  other  person,  or  where  from  any 
other  cause  it  appears  to  the  court  or  judge  that  a  question 
in  the  action  should  be  determined  not  only  as  between  the 
plaintiff  and  defendant,  bat  as  between  the  phiintiff,  de- 
fendant and  any  other  person,  or  between  any  or  either 
of  them,  the  court  or  a  judge  may,  on  notice  being  given  to 
such  last-mentioned  person,  make  such  order  as  may  be 
proper  for  having  the  question  so  determined ;  {c)  and  where 
a  defendant  claims  to  be  entitled  to  some  remedy  or  relief 
over  against  a  person  not  a  party  to  the  action,  he  may,  by 

(iD  BOTM T. FmI,  W  L.  J.  Ch., SOS.  (b)  Qrd.  XTI,  1. 18.    See  LoDRT.CrOisler, 

(M  Old.  XVI,  rr.  1, 1  and  IS.    Cf.  Cox  v.    ISCb.D^BSS. 

BkrkOT.tcii  o.,sae.  (O  Or£xVI,i.lT. 
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leave  of  the  court  or  a  judge,  issue  and  serve  on  such  perBon 
a  notice,  stating  the  nature  and  grounds  of  the  claim ;  (d) 
and  the  Rules  of  the  Supreme  Court  provide  in  detail  («) 
for  the  conduct  and  effect  of  the  proceedings  in  the  action 
with  respect  to  third  parties  served  with  either  of  these 
notices. 

§  169.  Where,  therefore,  the  adverse  claim  of  a  third 
person  is  strictly  a  question  in  the  action,  as,  for  instance, 
where  the  question  is  one  of  title  dependent  on  the  validity 
of  the  claim  of  a  third  party,  the  court  has-  the  power  to 
invoke  the  attendance  of  that  third  party,  and  finally  to 
settle  the  controversy  ;  and  no  doulat  this  power  will  be  ex- 
tensively exercised.  Where,  on  the  other  hand,  the  ques- 
tion between  a  plaintiff  or  defendant  and  the  third  party  is 
not  strictly  a  question  involved  in  the  action,  the  third 
party  oannot  be  called  in. 

§  170.  In  a  case  where  the  defendants  (vendors)  alleged 
that  a  bare  trustee  for  them  had  occasioned  the  suit  by  re- 
fusing to  concur  in  the  conveyance,  the  Conrt  of  Appeal 
(the  plaintiffs  concurring  in  the  application)  gave  the  de- 
fendants leave  to  serve  the  trustee  with  notice  (under  Ord. 
XVI.,  r.  18)  of  the  Buit.(/) 

§  171.  But  where  the  defendants  (purchasers  from  the 
mortgagee  of  property  mortgaged  by  the  trustee  and  ex- 
ecutor of  a  wUl)  having,  after  accepting  the  title,  received 
notice  from  unpaid  residuary  legatees  under  the  will  of  a 
claim  by  them  to  the  property,  moved  to  have  these  lega- 
tees made  parties  to  the  action,  the  motion  was  refused  with 
coste,  on  the  grounds  that  there  was  nothing  in  the  notice 
given  by  the  legatees  to  prevent  a  decree  being  made  which 
would  bind  both  vendor  and  purcliasers,  and  that  the  lega- 
tees were  not  parties  whose  presence  was  necessary  in  order 
to  enable  the  court  effectually  and  completely  to  decide  all 
questions  involved  in  the  action.  (^) 

§  ITS,  The  new  procedure,  by  way  of  counterclaim, 
affords  another  mode  in  which,  in  a  proper  case,  a  person 
who  was  not  a  party  to  the  original  action  may  be  brought 
into  the  proceedings. 

(d]OnLXVI,r.tB.  {/±TniBmiT.  Knj.l  Cb. D.,  178, Md « 
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Thus,  where  second  mortgagees  brought  an  action  againet 
first  mortfiagee,  who  had  contracted  to  sell  the  mortgaged 
proX>orty  under  his  power  oi  sale,  claiming  to  have  the  sale 
completed  and  the  sale  moneys  applied  in  satisfaction  of 
the  mortgagees,  and  the  defendaiit  delivered  a  counter- 
claim, to  which  he  made  the  purchaser  a  co-defendant  with 
the  original  plaintiffs,  alleging  that  the  concurrence  of  the 
latter  in  the  sale  was  a  term  of  the  contract,  and  clatmiDg 
specific  performance;  Hall,  V.  C,  held  that  the  purchaser 
was  properly  made  a  party  to  the  counterclaim. (A) 

§  173.  In  actions  for  the  specific  performance  of  contracts 
relating  to  land  or  a  charge  registered  under  the  land  trans- 
fer act,  1876,  the  court  has  a  special  statutory  power  of 
bringing  into  the  action  any  persons  who  have  registered 
estates  or  rights  in  such  land  or  charge,  (t) ' 

(fc)  Dear  t.  Swonlai,  4  Cb.  D.,  41t.  (A  M  mikd  W  VlcL,  eb.  17,  | »,  lofn,  ff  sn, 

'  Bi^tuto  parliei  having  an  inlBrett  in  flit  tul^ect  iff  tAiofffeetmnt,]  Whereas 
estate  has  beoi  made  tbe  subject  of  a  contract  of  asJe,  all  parties  interested  In 
such  estate  are  proper  parties  in  an  action  for  epeciflc  performance.  Williams 
V.  Leaclk,  28  Pa.  St.,  89;  Seager  v.  Bums,  4  Minn.,  Ul.  All  must  join  in  the 
action.  Slaughter  v.  Naah.  I  Dtt.  (Ey.).  S22;  Rochester  v.  Anderson.  6  id,, 
148;  ^>eri  v,  Bobisson,  9  How.  Pr.,  3S6;  McCotter  v.  Laurrence,  6  Thomp. 
&  Cook,  392;  4  Hun,  107;  Lavender  t.  Thomas,  18  Qa.,  6S8:  Craig  v.  Smith, 
M  m,  41)9;  Flenuning  v.  Holt.  13  W.  Va.,  143.  The  appellate  court  will  re- 
Terse,  if  Indispensable  parties  are  omitted,  even  when  the  objection  was  uot 
TAiaed  in  the  court  below.  Watson  t.  Dates,  58  Ala.,  047.  In  Guard  t.  Brad- 
ley, 17  Ind..  00,  it  was  held,  that^  infant  could  maintain  a  bill  for  specific  per- 
fornuuice,  where  the  party  who  contracted  in  the  infant's  behalf  was  competent, 
and  a  full  consideration  and  been  paid.  Specific  performance  of  an  agreement 
for  the  sole  of  land  was  sought  by  persons  wlio  were  not  parties  to  it,  but  had 
become  vested  with  certain  rlghU  subsequent  to  the  mAklng  of  the  contract. 
Held,  that  they  were  proper  parties  to  an  action  to  determine  the  rights  of  the 
parties  thereto.  Curran  t.  Eolyoke  Water  Power  Co.,  116  Mass.,  90.  While 
Ml  action  was  pending  to  enforce  ipedfic  performance,  the  respondent  conveyed 
the  premisee  to  a  third  party,  and  a  decree  of  performance  was  entered  without 
bringing  in  such  third  party.  The  decree  was  reversed  on  appeal.  Casady  y. 
acalfenriB  Iowa,  9?. 

BuU  as  to  adwne  datmatOt.}  Where  a  party  lias  adverse  or  inconsistent 
rights  in  the  subject  matter  of  the  suit,  he  cannot  be  made  a  party  plalntlS. 
Grant  T.8choonfioven,»  Paige's  Ch.,  236.  In  Hancbett  v.  McQueen,  83 Mich., 
22,  it  was  held  that  where  the  interests  of  the  vendee,  his  wife  and  Ids  assignee 
for  creditors  are  couflictii^.  tlte  vendor,  in  his  bill  for  specific  performance, 
mig^  ask  to  luive  the  respective  ri^ts  of  the  claimants  determined.  Where 
the  decree  cast  a  cloud  upon  title— Held,  that  one  who  claimed  title  under  the 
vetdor,  might  come  in  and  be  made  a  party.  Carter  v.  Mills.  80  Miss  ,  482. 
A.  purchased  real  estate  at  sheriS's  sale,  and  brought  an  action  to  comi>el  a 
conveyance  from  the  sheriff;  the  former  owner  cltumed  a  ri^t  of  redemption. 
Held,  that  he  had  a  right  to  be  joined  as  party  defendant.  Crosby  v.  Davis,  0 
Iowa,  98.  An  action  was  brought  for  the  specific  performance  of  a  contract 
to  convey  an  undivided  interest  m  land.  Held,  that  those  who  are  subject  to 
the  complainant's  equity,  and  hold  adversely  to  bim,  are  necessary  parties. 
Agard  V.  Valencia,  M  Ala.,  283. 
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CHAPTER  II. 

OF  A   STEANGER^TO  THE  CONTBACT. 

%  174.  Can  a  stranger  to  the  contract  sue,  or  be  sued,  for 
its  performance  i 

It  will  be  convenient  to  consider  the  two  branches  of  this 
question  separately. 

1.  As  to  a  stranger  suing. 

%  Its.  It  is  a  general  principle  both  at  common  law  and 
in  equity,  that  a  stranger  to  the  contract  cannot  sue  on  it ; 
and  this  is  not  varied  by  the  mere  fact  that  the  stranger 
takes  a  benefit  under  it.{ay 

g  176.  Thus  in  a  case,  where  protracted  litigation  hJad 
been  undertaken  by  A.  for  the  recovery  of  an  estate,  and  in 

(a)  Crow  T.  Bonn,  1  Bto.,  BM;  Si  puM  liar;  Co.  t.  HawUh,  ■  H.  &  C  ,  ATT.    nia 

Fed«,fl  V««..«n.>Mj.Bx  puu  WllllAiii*,  dlcU  olSym,  C.  J.,  Id  rellmakan-  Co.t. 

Buck,  IS;  BeAder  r.  Hmrdr.E  B,  AC.ttB;  D>t1>,  1  B.  *  !>..  IIB.  and  of  Bnllsr.  J.,  is  taU 

I>«d  SMittMaM^Un  y.  Brown,  •  U.,  TlSi  par  N.  P.,  IM,  do  not  appowr  (o  ba  Uw.    Tbe 

IionlI«iigdale.lI.B.,lnColnai'T.Coiiiinna  Scotota  lawdUEm  Omdi  oon  In  ttalinartlcn. 

oCHnlciaTS,!  Ka.se;  par  Cottaii,L.  J.,ln  lar,  TeBonblng  Bia  Jm  gnarilMw  UrOo.  Ualz 

BaD>AnglIian,18Cb.D.,Y*l;  HIIIt.  Oomme,  InM.,  B.^  1. 10,  | B. 
OK7.  A&.,KO,ISS;  Cheaterlleld,  elo..  Col. 

■  One  -who  claims  an  advene  [nterest,  which  wu  vested  in  him  previous  to 
the  sgreenieDt,  is  not  a  necessary  party.  Smith  v.  Bheldoo,  OS  111.,  212;  afTg 
B.  C,  U  id.,  08.  l>uiiiig  the  peudeiicy  of  an  action  for  the  specific  perfonn- 
ance  of  a  contract  to  convey  property,  creditors  of  the  vendor  obtaliud  Judg- 
ment against  him  and  sold  aucl)  property,  Held,  that  neither  the  creditors  nor 
porcbaaers  were  necestaiy  parties.  Lecombe  y.  Sheldon  20  How.,  H.  A 
stranger  to  tlie  agreement  claimed  an  Interest  in  tbe  purchase  money.  Held, 
that  he  mii^t  be  made  a  party  to  the  suit.  Moon  v.  Wilkerson,  47  Hiss.,  088: 
Eimbrou^  v.  Curtis,  00  Id.,  117;  Boyce  v.  Francis,  60  id.,  67S.  A  third 
par^,  to  whom  the  vendor  had  conveyed,  and  who  had  promised  to  ^y  the 
original  vendor,  was  held  to  be  a  proper  party  defendant.  Campbell  v.  Patter- 
son,  B8  Ind.,  60.  In  a  proper  case,  a  part  may  file  a  bill  for  specific  perform- 
ance for  all ;  ».  g.,  Uke  directors  of  a  stoclc  company  may  act  for  the  stockhold- 
ers and  need  not  jdn  them  all.  Dana  v.  Brown,  1  J.  J.  Marsh,  804;  Robinson 
T.  Smith,  8  Paige's  Ch.,  822;  Reese  v.  PoUce  of  Lee  Co.,  4&  Hiss.,  089. 
'  Upon  Uie  same  principle  of  privity  an  analagous  case  was  decided  in  Penn- 
sylvania. When  a  widow  executed  an  instrument.  "  To  all  whom  these  pres- 
ents shall  come,"  and  purporting  to  be  a  general  release  of  dower,  it  was  neld, 
that  a  son  of  the  deceased,  although  not  a  paity  to  the  instrument,  had,  never- 
tbeleea,  such  an  interest  as  would  entitle  him  to  the  benefit  of  the  relesse.  Oray 
V.  HcOnne,  11  Harris,  447.  In  Louisiana,  under  the  civil  law,  the  doctrine  of 
privllY  is  carried  reij  far,  and  children,  to  the  extern  of  the  ItfOitM,  are  not 
conaiaeTed  as  heirs,  but  as  creditors  of  their  father's  estate.  Vide  Succetslon 
Trlmmel,  decided  in  IBM.  Opinion  Book  24,  page  838;  Uaples  v.  Hltty,  12 
La.  Ail.  70». 
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the  course  of  these  proceedinga  A.  became  greatly  indebted 
to  his  solicitor,  and,  by  a  contract  between  A.  and  his  brother 
B.,  A.  agreed  to  relinqnish  his  interest  in  the  estate  to  B., 
in  consideration  of  B.'snndertaking  to  pay  the  costs  already 
incurred  with  interest,  it  was  held,(6)  that  the  solicitor,  be- 
ing no  party  to  the  contract,  and  having  given  no  consid- 
eration for  it,  could  derive  no  benefit  under  it  capable  of 
being  enforced  by  him.* 

g  177.  There  are,  however,  several  apparent  exceptions 
to  this  principle. 

§  178.  Thus  (1)  there  may  be  cases  in  which,  where  A. 
has,  as  a  trustee  for  B.,  contracted  with  C,  B.  may  be  en- 
titled to  sue  both  C.  and  A.  for  performance  of  the  contract. 
The  case  of  Touche  v.  Metropolitan  Railway  Warehousing 
Co. ,  is  a  case  of  this  sort. 

§  179,  (2)  There  are  cases  of  agency  which  may  wear  the 
aspect  of  exceptions  to  the  rale.  In  Hook  v.  Kinnear(d) 
the  two  defendants  were  tenants  in  common  of  certain  lands, 
and  the  defendant  Kinnear,  having  been  tenant  of  the  de- 
fendant Philips'  moiety,  and  in  arrear  to  him  for  the  rent, 
agreed  with  Philips  to  execute  to  the  plaintiff  such  lease 
of  the  entire  premises  as  Philips  and  the  plaintifF  should 
agree  upon,  and  that  all  the  rent  should  be  paid  to  Philips 
till  the  arrears  due  to  him  were  satisfied.     The  plaintiff  was 


>  In.  the  construction  of  on  athenteum  in  Ha^land,  a  BubeciipUoD  book  was 
pmclUMed,  M»il^ning  the  name  of  the  plaintiff  ha  treasurer  of  tha  fund  to  be 
ooUeclcd;  alao  the  names  of  eix  othen  as  a  huUdlng  committee,  with  author!^ 
to  call  in  the  Kutncdption  in  such  instaUments  as  might  be  required  in  the 
coatae  of  coDBtniction.  A  resolution  of  the  committee  afterwards  caUed  in  the 
unpaid  tabacriptions,  ' '  payable  to  the  plaintiff, "  Held,  that  the  plaintiff  could 
not  mai"!^'"  an  action  agumt  a  delinquent  subscriber  iu  his  own  name.  6it- 
dnga  V,  Hayhew,  6  Hd.,  118.  Upon  an  agreement  bj  one  person  to  become 
raapoDsible  for  another  for  a  part  of  the  proceeds  of  an  expected  sale,  an  action 
br  a  thlnl  penon  will  not  lie,  although  the  consideration  moved  from  Hie  third 
Mity.  Tewksbury  t.  Hayea,  41  Me.,  128.  But  It  is  also  held,  In  the  same 
State,  that  where  a  party,  for  a  valuable  conoldeTatlon,  stipulates  with  another 
iff  nmple  contract,  to  pav  monev,  or  do  lome  act  for  the  benefit  of  a  third  per- 
aon,  such  Uiird  person,  if  there  be  no  other  objection  than  want  o(  privity  bo- 
twel^  the  parties,  may  maintain  an  action  for  the  breach  of  the  engagement; 
or  he  may,  if  he  choose,  disregard  it,  and  seek  Ills  remedy  directly  ^alnat  the 


party  with  whom  liis  contract  primarUr  exists.  Bohanan  v.  Pope,  42  Mainf^ 
llHt.  If  A.  contract  to  support  B.,  and  &«udulently  refuae  to  fulnll  his  agree- 
ment, vbereby  B.  becomes  chargeable  to  the  town,  this  does  not  entitle  the 
town  to  proceed  against  A.  in  law  or  equity,  althoiuih  the  original  contract  was 
intended  to  defraud  some  other  party.    HOtim  v.  Btoij,  11  Venn.,  101. 
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no  party  to  tlie  contract ;  Philips  entered  into  another  con- 
tract with  the  plaintiff  for  a  lease  of  the  premises  to  the  plain- 
tiff at  £30  per  annnm,  and  executed  a  lease  of  his  moiety  at 
£15  per  annnm ;  the  defendant  declined  to  do  the  same  in 
respect  of  his  moiety,  and  it  was  objected  that  the  plaintiff 
as  a  stranger  could  not  sue  ;  bnt  Lord  Hardwicke  overmled 
the  objection,  on  the  gronud  that  Philips  might  be  taken 
as  the  agent  of  the  plaintiflf  in  the  contract  with  Kinnear, 
and  compared  it  to  the  case  of  stewards  entering  into  con- 
tracts, and  their  masters  enforcing  them. 

§  180.  (3)  There  are  cases  of  persona  claiming  benefits 
under  deeds  who  are  not  parties  to  the  deeds  ;  («)  of  persons 
suing  for  the  execation  of  the  trusts  of  marriage  settlements 
who  are  not  parties  to  such  settlements,  (/)  and  of  proceed- 
ings by  children  under  conti-acts  antecedent  to  the  mar- 
riages of  which  they  are  the  issue.  Bnt  these  either  refer 
to  executed  and  not  to  executory  contracts,  or  attract  the 
jurisdiction  of  the  court  on  grounds  other  than  that  of  the 
specific  performance  of  contracts  resting  m  fieri. 

%  181.  (4)  There  is  a  class  of  cases  where  the  nearness  of 
relationship  of  one  party  to  the  contract  with  the  party  to 
be  benefit^  by  it  was  supposed  to  give  to  the  latter  the 
benefit  of  the  consideration  and  a  right  to  sue  on  the  con- 
tract. The  Physician's  case(g')  was  the  leading  authority 
on  this  point.  There  A.  made  a  promise  to  his  physician, 
that,  if  he  would  effect  a  certain  cure,  he  would  pay  a  sum 
of  money  to  the  physicians's  danghter;  and  it  was  held 
that  she  might  sue.  In  another  case  in  assumpsit  the 
plaintiffs,  who  were  husband  and  wife,  declared  that  the 
wife's  father,  being  seized  of  lands  which  had  subsequentiy 
descended  to  the  defendant,  was  about  to  fell  £1,000  worth 
of  timber  to  raise  a  portion  for  his  said  daughter ;  and  the 
defendant  promised  the  father  that,  if  he  would  forbear  to 
fell  the  timber,  he  would  pay  the  daughter  £1,000.  A  ver- 
dict was  found  for  the  plaintiffs ;  but  it  was  moved,  in 
arrest  of  judgment,  that  the  father  alone  could  have  brought 
the  action,  but  not  the  husband  and  wife;  but,  after  two 
arguments,  the  objection  was  orermled  on  the  ground  of 


3. 


.tiiasvio(.,ob.  lIiB,fS.  (A  ClWd  I  Tanti.,  S. 

)  cr.  Be  tyABglbin,  U  C)l  D.,  US,  1«, 
rapn,!  n. 
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the  nearness  of  relationship.  (A)  Bat  these  cases  were  in 
the  year  1861  considered  and  deliberately  disapproved  by 
the  court  of  Qaeeu's  Sench,  and  can  no  longer  be  consid- 
ered, law.  (i)' 

§  1 83.  (5)  It  seems  that  an  exception  may  arise  to  the 
general  principle  that  a  stranger  even  though  taking  a  benefit 
tinder  a  contract  cannot  sne  on  it,  in  cases  where  the  con- 
tract is  of  such  a  nature  and  has  been  so  far  acted  upon  aa 
to  change  the  condition  in  life  of  the  stranger,  and  to  raise 
in  him  reasonable  expectations  grounded  on  the  contract.' 
Snch  a  case  might  be  presented  by  a  contract  between  A., 
a  rich  man,  and  B.,  a  poor  one,  that  A.  should  take  B.'s 
child,  bring  him  up  as  a  gentleman,  and  leave  him  certain 
property,  and  a  part  performance  of  this  on  A-'s  part.  But 
here,  any  right  which  the  child  of  B.  might  have  to  insist 
on  the  contract  is  derived,  not  from  the  contract  alone,  but 
from  the  conduct  of  A.  in  pursuance  of  it,  and  the  wrong 
which  the  child  would  sustain,  if  the  contract  were  carried 
out  in  part  and  not  in  whole.  For  no  such  equity  would 
exist  where  the  contract  remained  entirely  in  abeyance.(y)' 

?)  DatknT  Pool,  lVentr.,B18,IS3;  1  Lev.,  (f)  Tweodls  t.  AtUnwin,!  BertASm.,lS>. 

■Mnoed  In  Vam.  Scac  T.  Bayca.,  SOS;  (/>  Hill  T.  Qomme,  1  Bmt.,  5«;  B  Uj.A 

MrLoRlllaiiilleld,C.J.,iiiM&rtrnv.Hlud,  Cr.lBO;  Lyon*  T.  BlenUo,  Ac,  MS. 
CoiTp.,U3. 

'  Ruk  at  to  rdaiiaoMAip.]  The  rule  appe&rs  to  be  Chat  a  Telatiooahip  which  is 
more  remote  than  that  of  parent,  child  or  wife,  carries  with  it  no  moral  obliga- 
tion upon  which  a  court  of  equity  will  found  a  decree  for  the  specific  perform- 
ance of  a  mere  executory  contract.  BufCord  r.  McEcc,  1  Dana,  107;  Hbtb  t. 
Kersbom,  1  Sandf.  Ch.,  S66;  Reed  t.  Manarsdale,  3  Leigh.,  6H9;  Caldwell  v. 
WiUlsma,  BaUey  Ch.,  175;  Chandler  v.  Neale,  3  Hen.  &  Mumf.,  124;  Parker 
V.  Carter,  4  id.,  373;  Hawrey  v.  Alexander,  1  Rand.,  319. 

*  In  New  Jersey  it  was  held,  that  where  an  Infant  child  was  taken  by  an 
nncle,  under  an  agreement  between  the  father  and  such  uncle  that  such  child 
shoold  be  adopted  as  his  own,  and  the  child  lived  with  the  uncle  twenty  five 
years,  and  had  no  share  in  his  father's  estate.  Held,  that  the  child  might 
maintain  an  action  to  enforce  the  agreement.  Van  Dyne  t.  Vreeland,  11  N.  J. 
Eq.  (3  Stock.),  270. 

*  limitations  in  marriage  settlements  to  collateral  relations  have  been  repeat- 
edly held,  in  England,  to  be  voluntary.  Reeves  v.  Reeves,  9  Mod  ,  182;  John- 
son V.  Legard,  tt  Vea.,  353;  Cormick  v.  Tmpaud,  8  Dow.,  88.  So,  for  exam- 
ple, limitations  to  collaterals,  in  a  marriage  settlement,  made  by  a  tenant  in 
tail,  are  voluntarily  against  a  subsequent  purchaser  for  a  valuable  consideration, 
in  the  same  manner  as  if  the  settler  bad  had  the  fee.  Cormtck  v,  Trapaud,  6 
Dow.,  36-  Limitations  in  favor  of  issue  of  a  second  marriage  seem  to  stand 
upon  a  different  footing  and  to  be  held  good.  Clayton  v.  El  Hilton  cited  8 
lladd.,  803;  ItheU  v.  Beane,  1  Ves.,  2ie. 

That  the  doctrine  of  privity  in  respect  to  coilatentlB  bns  been  carried  to  the 
same  extent  in  this  country  as  In  England,  is  evidently  not  the  case.  The  sub- 
ject has  come  but  seldom  before  the  courts,  and  was  for  a  time  a  much  mooted 
point;  but  it  now  seems  clearly  to  be  established  that  collateral  consanguinity 
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2.  As  to  a  stranger  being  sued. 

g  1S3.  GfdQerally  a  stranger  to  the  contract  is  not  a  proper 
defendant  to  an  action  for  enforcing  it.(A)  But  this  gen- 
eral rule  ia  subject  to  exceptions. 

§  184.  If  a  stranger  to  the  contract  gets  possession  of  the 
subject-matter  of  the  contract  with  notice  of  it,  he  is  or  may 
be  liable  to  be  made  a  party  to  an  action  for  specific  per- 
formance of  the  contract  upon  the  equitable  gronnd  of  his 
conscience  being  affected  by  the  notice. 

§  1 83.  Thus,  where  3.  contracted  with  P.  for  the  sale  to 

(t)  Siie  iDpni  t  itf),  uid  per  Stuut,  V.  C,  <liffsTBat  when  the  wjtIoD  la  fiir  n 

In  Blahopof  Wlncb— ' "'■■  " — •-  "•"  "--  " ' ■ ""-' — 

wmCo.JI,  and  W... 

T.Nlxou.l  H  AU,  17S.    Ttaeai 

s  couBidentioD,  upon  wbich  a  court  of  equhr  will  speciS- 

n  executory  covenant  or  agreement.     Tlie  case  of  Buford's  Heirs 
T.  iftcEee.  1  Dana.  107,  in  the  Court  oi  Appeals  in  Kentucky,  Ih  directly  in 

Eaint.  The  defendants  took  the  land  by  devise  from  one  who  lu  hia  life-tune 
ad  executed  a  covenant  to  Buford  (who  was  his  nenliew),  to  convev  the  same 
laud  to  B.  at  tlie  covenanter's  death.  On  a  bill  by  B.  's  heirs  for  tne  specific 
perfominnce  of  the  agreement,  it  was  refused  by  the  court,  on  the  ground  that 
the  covenant  was  voluntary,  and  that  the  relationship  between  the  parties  did 
not  conslitute  a  meritorious  consideration.  And  m  Hayes  v.  KeraLaw,  1 
Sandf.  Ch.,  258,  the  assiatant  vice-chancellor,  after  quoting  Buford's  Heirs  v- 
HcEeo  "  with  approbation,  decided  that  relationship,  such  as  that  of  a  brother, 
nephew,  Deic«,  etc.,  did  not  constitute  a  good  consideration;  that  it  carried 
with  it  no  moral  obligation  as  that  of  providing  for  a  wife  or  children,  or 
pareut,  upon  which  a  court  of  equity  would  found  a  decree  for  specific  per- 
lonnance  of  a  covenant.  In  Marytana  it  has  been  decided,  that  the  considera- 
tion of  mutual  love  and  affectioti  is  sufficient  in  a  deed;  but  a  mere  executory 
contract  whiclt.  requires  a  coosideratlon  as  a  promissory  note,  cannot  be  sup- 
ported on  the  consideration  of  blood  or  mutual  love  and  affection;  something 
more  is  necessary — some  valuable  condderation — or  it  cannot  be  enforced  at 
law  or  in  equity.  Pennin^n  v.  Gittings,  S  Qill.  &  John.,  208.  In  Virginia, 
.  —  — I  —  =n-law  promised  in  writing  to  pay  a  debt  held  against  the  estate 
,  .  .,  .  ,..,      .    ._._.     ^eiiiierof  tl ^ 


of  their  deceased  father  and  father-iu-law.  Neither  of  them  was  executor,  and 
it  did  not  appear  that  there  was  any  deficiency  of  asseta  for  the  payment  of 
debta,  or  that  either  of  them  had  anj  larger  portion  of  the  estate  than  the  other 
children.  Held,  Uiat  the  promise  wa«  nudum  paetum.  Chandler  v.  Neale.  3 
Hen.  &M.,  124;  Parker  v.  Carter,  4  Mun.,  878.  A_  being  wealthy  and  child- 
less, verbally  promised  his  brother  B  ,  who  was  poor  and  nad  many  children, 
that  if  be  would  not  remove  to  the  west  country,  but  would  move  to  and  set- 
tle on  a  lot  of  land  of  A.  he  would  convey  it  to  him.  B.  accepted  the  oSer, 
and  took  possession  of  the  land;  held,  that  the  promise  was  not  supported  by 
either  a  valuable  or  meritorious  consideration,  and  would  not  be  specificallr 
enfoTcc<l  against  the  heirs  of  A.  Beed  v.  Vannorsdale.  3  Leigh.  6Q9.  In  Cala- 
well  V.  Wililama,  Bailey's  Ch.,  175,  it  ia  said,  that  "no  agreement  can  be  en- 
forced, cither  in  law  or  in  equity,  which  is  not  founded  on  a  consideration." 
Some  agreements  which  are  termed  voluntary,  are  executed  in  equity,  when 
made  in  favor  of  a  wife  or  children;  but  this  la  done  only  where  the  instrument 
is  under  seal,  which  imports  a  consideration,  and  renders  the  agreement  valid 
at  law;  and  there  ia  no  fostanco  of  an  agreement  being  enforced,  which  is  not 
only  voluntary  in  the  equity  sense  of  the  word,  but  also  rmduin  paetum  at  law. 
The  rule,  in  this  country,  seems  to  have  never  been  extended  to  relations  more 
remote  than  childi«n  or  wife.    See,  also,  Hawey  v.  Alexander,  1  Rand.,  SlO. 
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Mm  of  an  estate,  and  afterwards  conveyed  it  to  C,  who,  at 
the  time  of  the  conveyance,  had  notice  of  P.'s  contract, 
on  a  bill  filed  by  P.  against  S.  and  C.  for  the  enforcement  of 
the  contract  between  S.  and  P.,  Wigram,  V.  C,  decreed 
specific  performance  of  that  contract,  ordered  aU  necessary 
parties  to  convey  the  estate  to  P.,  and  gave  the  plaintiff  costs 
against  both  S.  and  C.(^. 

§  1 80.  Again,  a  stranger  to  the  contract  may  so  mix  him- 
self np  with  it  by  setting  op  a  claim  to  some  benefit  result- 
ing from  it,  as  to  render  himself  liable  to  be  made  a  party 
to  proceedings  for  the  enforcement  of  the  contract ;  as,  for 
instance,  by  claiming  to  be  interested  in  the  purchase-money 
under  an  arrangement  antecedent  to  the  contract.  (?») 

§  187.  In  some  cases  where  a  portion  of  the  relief  claimed 
might  affect  the  person  in  actual  possession  of  the  property, 
that  person  may  properly  be  made  a  party  to  an  action  for 
the  specific  performance  of  the  contract ;  as,  for  instance, 
where  the  purchasers,  a  railway  company,  being. in  posses- 
sion of  the  land  contracted  to  be  purchased  leased  it  to 
another  railway  company,  who  opened  and  worked  a  rail- 
way over  it,  and  the  unpaid  vendors  filed  their  bill  against 
both  companies  for  jwrformance  of  the  contract,  declaration 
of  the  vendors'  lien,  and  the  appointment  of  a  receiver.(7i) 
"Ordinarily,"  said  Stuart,  V.  C.,(o)  "a  person  not  being  a 
party  to  the  contract  ought  not  to  be  brought  before  the 
court.  But  it  is  otherwise  where  possession  is  sought  by 
the  bill,  and  the  person  in  possession  will  be  affected  by  the 
decree.  Therefore  the  South  Western  Company  (the  lessees) 
have  been  properly  brought  here." 

§  188.  Lastly,  there  are  provisions  in  the  rules  by  which 
the  present  practice  of  the  court  is  regulated,  (i*)  and 'in  the 
land  transfer  act,  1876,(ff)  by  virtue  of  which  strangers  to 
the  contract  may,  in  certain  cases,  be  brought  into  the  posi- 
tion of  defendants  to  an  action  for  enforcing  its  specific 
performance. 

(I)  Potter  T.  Sanders.  6  Ha,  1;  cT.  Danleli  AtMsraman  Ironwork*  T.  Wlckeas,  L.  S.  1 

T.  ItaTlMn,  17  V«  .  OX;  UoIdibi  t.  Powall,  Cb.,  101;  WIImh  T.  Ttiomion,3S  W.  B.,744. 

SD-O'.H   AG.,B71i  anddlitlngutib  Lenl*  (n)  Blibop   of  WlDoluMler  r.    Uld-HanM 

T.lIUIaa,lDeU.l  J-iUOi  rsnwick  T.Uof-  Ballway  Co.,  L.  B.  G  Kq.,  IT.    CT.  GbUCblU 

man,  U  B  B  Eg.,  lU.  t.  SallibuiT  and  LKtnel  U^wu  Co„  IS  W. 

(■)  WeaCMhSaiidBallwarf^o.  T.  Nixon,  1  a.,SU,8M. 

H.AH.,176    OonihlerlliutonT.BraiUhai*,  (o)  L.  B.S  Eq.,ll. 

IS  aim..  iBa,  wbere  tbe  tnleteit  elalmed  itm  (v)  see  I  MH  « tea. 

._.. .1.  .„  .K,  oontiacl,  and  of.  w)  See  H  'T.  UW. 
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CHAPTER  IIL 

OF  THE, DEATH  OP  A  PARTY  TO  THE  CONTKACT. 

§  1 89.  The  general  rule,  that  parties  to  the  contract  most 
alone  be  parties  to  the  action,  is  further  modified  by  certain 
circamstances,  one  of  which,  namely,  the  death  of  a  party 
to  the  contract,  will  now  be  considered.  By  this  circum- 
stance, with  the  exception  to  be  mentioned  hereafter,(a)  the 
obligation  to  perform,  and  the  right  to  call  for  the  perform- 
ance of,  the  contract  devolve  on  the  representatives  of  the 
party  dying. 

g  llkO.  If  the  vendor  of  real  ^tate  die  before  completion, 
the  contract  may  be  enforced  either  by  the  purchaser,  (J)'  or 
by  the  personal  representative  of  the  vendor  ;(c)'  but  in  both 
cases  the  heir((^  or  devisee(e)  must  be  a  party,'  as  having  an 

(«)  B«e  Intn,  I  IBS.  (<)  Okllou  t.  EmaH,  1  Coll.,  US;  Il&le  t. 

(M  HlBton   *.    UlDtOB,  t  Vea.  San.,  MI;    '—  " — -    — ■  "" ■•—'—  ■  "■ 

Bukcr  f.  am.  1  Rep.  In  Ch.,  lie. 

{0)  B>denT.CoiinMuafP«mbraka,1Vmi., 
ni  — , 

(d)  BoberU  t.  HBrdunC,  1  Hk.,  HT;  S  C  ,    derlieit  in  mat,  Kee  TS  utt  je  Viae,  ch.  BB, 
1  Fti.,  B70;  Lftcon  r.  UerUn*,  3  Atk  ,  1 ;  Hod-    I  43,  r.  S ;  Onl.  XVI,  rt.  7,  II.* 
del  T.  FuKh,  3S  Bear.,  IS)  (coata);  cr.  tongl. 
BOtIo  T.  UorM,  M  L.  T.,  Ma  (leuej. 

*  Where  an  abjection  U  token  at  the  hcariog,  to  the  omIsBion  of  a  p&rtj  us 
ee*ttii  que  frunf,  bj  the  defenitant,  be  must  show  clearly  the  exUteiiee  of  the 
inleTcst  at  the  commencemeat  of  Ihe  suit;  and  the  court  is  not  bound  to  take 
notice  of  HDy  interest  in  the  subject  of  the  suit,  acqujrcd  liy  purchase  dnce  the 
suit  was  commenced.    Cook  t.  Mancius,  9  John.  Cb.,  99. 

'  Newton  v.  Bwazev,  8  N.  H.,  9;  Glaze  t.  Drayton,  1  Dessau.,  109;  S.  P., 
■Wilkinson  v.  Wiikingin,  1  id.,  301. 

*  A.  sold  a  tract  of  land  to  B.,  a  conveyance  to  be  made  on  the  payment  of 
the  second  installment.  A.  became  insane  before  the  time  arrived  on  which  he 
vas  to  convey,  and  died,  leaving  a  widow  and  infant  heirs,  and  a  deed  was 
made  nnder  order  of  the  court.  On  a  bill  filed  by  the  Administrator  and  heirs 
of  A.  for  specific  execution,  it  was  held,  that  the  complainants  not  having  con- 
veyed was  no  objection  to  the  bUI;  and  that  B.  having  had  the  use  of  the  land, 
must  pay  interest  on  the  purchase  money,  vhlch  could  not  be  avoided  by  a 
tender  to  the  wife,  on  condition  of  making  Utic,  in  the  absence  and  derange- 
ment of  A.    Boyce  v.  Prickett,  6  Dana,  2:jl. 

*  Where  a  vendor  of  lands  holds  notes  foe  the  purchase  money,  and  assigns 
the  notes,  he  transfers  thereby  big  lien  on  the  land  to  the  assignee.  The  heirs 
of  (he  a^gnor  are  necessary  parties  to  a  bill  by  the  assignee  to  subject  the 
equity  of  the  vendee  to  satiuaction  of  the  judgment  on  the  notes;  and  where 
they  were  not  made  parties,  time  wlil  be  allowed  to  bring  them  before  the 
court.  Edwards  v.  Bohanan,  2  Dana,  97;  Bteeic  v.  Steele.  4  J.  J.  Alarsh.,  281. 
In  Lansdale  v.  Cox,  7  J.  J.  Marsh.,  8S1,  A.  and  B.  beuig  sureties  in  a  bond,  A. 
was  oUigied  to  pay  the  whole  amount,  and  (tlie  principle  being  insolvent) 
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interest  in  disputing  the  contract ;'  and  it  makes  no  difEer- 
ence  that  the  legal  estate  is  ontstanding  in  a  trastee.(^)    As 

(/>  Bobeiti  T.  KuctaaB^  ]  Ha ,  MI;  1  Pb^  STD.  DUtlnnlih  rowlei  v.  LIf  btlinrne,  U 
It.  Ch.  B.,  tt^  boo. 

brongbt  tbiasuitBgainet  the  adminiRtrotoruid  heirs  of  B.  Held,  tbat  the  heirs 
mnd  deviKes  of  two  deceaicd  chfldTcn  of  B.  should  have  been  made  parties. 
See  Triplet  t.  Hill,  7  J.  J.  Maish.,  432.  In  EeDny  v.  Collins,  4  Litt.,  289,  A. 
brought  his  bill  against  B.,  alleging  a  purchase  of  land  by  C,  from  D.,  and  a 
receipt  of  a  bond  from  D.  for  the  title;  Iliat  C.  sold  the  land  to  E.,  taking  E.'s 
bond  for  the  price,  which  bond  was  assigned  to  the  complainant — that  E,  had 
died  without  baving  disposed  of  the  laud;  and  that  B.  Intermeddling  witb  E.'s 
estate,  hod  become  executor  in  tiis  own  wrong  and  had  fraudulently  obtained 
a  deed  of  the  land  in  bis  own  mime.  The  biUASserted  a  lien  oa  the  land,  and 
prayed  for  a  sale.  Held,  that  A.  was  entitled  to  the  benefit  of  C.'s  liea  on  the 
land,  but  that  the  heirs  of  E.  were  necessary  parties  to  the  suit,  and  that  the 
bill  should  be  dismissed  without  prejudice.  Carr  t.  Callnghan,  S  Litt..  385; 
Berry  y.  Berry,  8  Monr.,  388.  The  widow  and  heirs  of  a  deceased  person  sold 
lands  of  the  estate,  gave  a  bond  for  title,  and  took  notes  for  the  purchase 
money.  In  the  name  of  the  widow  only.  Held,  that  tho  heirs  were  necessary 
parties  to  a  bill  by  the  widow  to  compel  payment  of  the  purchase  money,  and 
that  a  sale  of  the  land,  under  a  decree  in  a  suit  by  the  widow  alone,  would  not 
pass  the  title.  Aleitandcr  v.  Perry.  4  Humph.,  3tlt.  In  Lee  v.  Marshall,  2 
Jlonr.,  SO,  It  is  decided  that  all  the  devisees  must  be  made  parties  to  a  bill  to 
enjoiD  executors  from  selling  land  belonging  to  the  testator's  estate.  But  the 
heira  of  a  devisor,  who  has  devised  lands  to  other  persons,  are  not  necessary 
parties  to  a  suit  for  tho  land,  under  adverse  claims.  Meriwether  v.  Hite,  i 
A.  K.  Harsh.,  181.  And  in  Qeorgia.  the  lands  of  a  deceased  debtor  arc  liable 
id  equi^  for  the  payment  of  his  debts,  without  maklne  the  heirs  a  party  to  the 
snit.  Telfair  v.  Hal,  i  Cranch,  407.  In  New  York,  where  a  debt  is  specifically 
charged  by  the  will  of  the  testator  upon  certain  real  estate,  such  real  estate  is 
the  primary  fund  for  tho  payment  ot  such  debts,  and  the  heirs  at  law  are  not 
neceflsaiy  parties  to  the  suiL    Smith  v.  WyckolT,  11  Paige,  40. 

'  Lacon  v.  MeeU^^  8  Atk.,  1;  Galson  v.  Emues,  I  Coll.  C.  C,  243;  Ruther- 
ford T,  Qreen,  3  Ired.  Ch.,  lai;  Jacobs  v.  Locke,  id.,  28«;  Craig  v.  Johnson,  3 
J.  J.  Marsh.,  593;  Glaze  v.  Drayton.  1  De8aau.'B  En..  10e;iMorgan  v.  Uorgan, 
2  Wheat.,  290:  Buck  v.  Buck,  11  Paige  Oil..  170;  Itobinson  v.  McDonald,  11 
Tei..  385;  Burger  v.  Potter,  82  Dl.,  68;  Moore  v.  Murrah,  40  Ala.,  878;  New- 
ton V.  Bwazey,  8  N.  H.,  9;  8.  C,  9  id.,  383;  to  the  contrary,  see  Shannon  v. 
Taylor,  IBTei ,  412.  The  object  of  making  the  heirs  or  devisees  parlies,  being 
to  divest  them  of  the  legal  title  which  iinmedialelj  vests  in  theni  upon  the 
death  of  their  ancestor,  and  which  they  were  bound  to  convey  to  the  vendee  ia 
a  proper  case.  Mitchell  v.  Shell,  40  Misa.,  118.  New  York  Stale  provides,  by 
Statute,  that  the  "supreme  court  or  countv  court  shall  have  power  to  decree 
and  compel  a  speciflc  performance  by  any  infant  heir,  or  other  person,  of  any 
contract  or  agreement  made  by  any  party  who  may  die  before  the  performance 
thereof;  on  the  petition  of  the  exccutom  or  administrators  of  the  estate  of  the 
deceased,  or  of  a  person  or  persons  interested  in  such  contract,  bargain  or  agree. 


sec  N.  T,  Rev.  Slat.  (6tb  ed.),  p.  200,  g  113.     Where  the  e 
power  to  sell,  or  there  are  devisees,  the  heir  need  not  be  made  a  party  unless 
there  la  reasonable  ground  to  deny  the  validity  of  the  will.     Spier  v,  Robinson, 

9  How.  Pr.,  825;  West  Hickory  Mining  Ass.  v.  Reed,  80  Pa.  Stat.,  3S.  In 
Iowa  the  statute  makes  the  executor  or  adminislrulor  a  proper  parly  to  au 
action  to  enforce  specific  performance  of  the  contract  of  a  deceasi;d  vendor, 
still  it  docs  not  make  him  a  necessary  party.  Rev.  Stat,  of  Iowa,  gS2460.  2481; 
Judd  V.  Morely,  30  Iowa,  433.  A  bill  was  brough  to  compel  specific  perform- 
ance of  an  agreement  to  assign,  by  one  of  Ilic  distributees  of  an  estate,  of  all 
his  interest  iu  the  undivided  assets  in  the  administrator's  hands.  Held,  that 
all  the  distributees  are  necessary  parties.  Bogan  v.  Camp,  30  Ala.,  £70.  All 
the  CA-heirs  of  a  deceased  vendor  should  join  in  a  bill  for  specific  performance 
of  a  contract  for  the  mutual  sale  of  land.  Where  one  of  the  parties  has  died, 
his  death  should  be  proved,  excu^ng  the  omission  of  not  making  him  a  party 

10  the  bill.     Morgan  v.  Morgan,  3  Wheat.,  2W. 
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a  pnrcliaaer  has  no  right  to  insist  on  having  the  will  proved 
against  the  heir,  he  is  no't  a  necessary  party  where  there  are 
devisees  of  the  estate  in  question,  (j?) 

§  191.  Formeriy,  where  the  heir  was  an  infant,  a  diffi- 
colty  arose  ;(A)  but  this  lias  been  overcome  by  the  seventh 
section  of  the  trastee  act,  1850,  by  virtue  of  which,  where 
an  infant  is  seized  or  possessed  of  any  lands  upon  any  trust, 
it  is  lawful  for  the  court  to  make  an  order,  vesting  such 
lands  in  such  person  or  persons  in  such  manner  and  for  such 
estate  as  the  court  shall  direct ;{{)  and  under  the  thirtieth 
section  of  the  same  act,  the  court  is  enabled,  where  it  de- 
crees specific  iierformance  of  a  contract  concerning  any 
lands,  to  declare  that  any  of  the  parties  to  the  action  are 
trustees  of  the  lands  or  any  part  of  them.(y)  It  has  been 
held  under  these  sections  that  where  the  contract  is  merely 
executory,  the  court  cannot,  on  petition  only,  declare  the 
heir  of  the  vendor  a  trustee  for  the  purchaser, (A-)  but  that  it 
can  do  so  where,  during  the  vendor's  life,  the  contract  has 
been  executed  by  payment  of  the  purchase-money  and  the 
execution  of  a  formal  covenant  to  surrender.  (?) 

§  193.  Where  the  vendor  leaves  a  widow,  who,  but  for 
the  contract,  would  be  entitled  to  freebench,  the  contract 
may  be  enforced  against  her,  and  she  must  be  a  party  ;(»i) 
and  the  same  practice  must  be  parsued  in  cases  of  dower  of 
widows  married  since  the  1st  of  January,  1834. (w/ 

§  193.  Where  a  binding  contract  has  been  inade  by  a 
vendor  who  subsequently  dies,  it  would  seem  that,  if  the 
executors  decline  to  enforce  the  performance,  or  to  compel 

(0)  IlarrliT  InKledew,  SP  Wma-.B!;  Cot-        U)  AitnUie  eosta  of  the  InHuit  beii.Ma 

tOTiT.WtlBOn.id.,lS0:  WfttemaDT.Coaateu  BvW  r.  VenabiM,  IS  W   R.eot. 
of  RatlBDcl,STe9.,!ai:  Hairtson  v   Aroold,        Ik]  Re  Carpenter,  Kit.  llg. 
lB1d.,«70i  Beulg*  t.  I^rd  Bakebr,  1  Uad.,        (t)  Be  Cumlnr,  I,.  B.  aca.,Tl. 
931.  (n  HlatonT  HlDlOD,3VeB.S«B.6>t,e98i 

(«)  Bnllmik  T.  Bullock,  1  J.  *  W.,  601.  Blown  t.  RalDdle,  S  Ves., »«. 

(IJ  Be  Howard,  B  De  Q.  A  Bm.,  4SS.  (n)  S  and  4  Wm  IV,  oH.  105. 

'  The  case  of  Johnson  t.  L^ard,  here  cited,  does  not  aeem  thoroughly  to 
eatablUh  this  eicepilcni.    The  caae  cftine  before  the  lord  chancellor,  od  appeal, 

and  Judgment  afflimed.  The  creditors  of  a  vendor  bad  flled  a  bill  uiaiuat  the 
executors  and  heir  of  the  vendor  and  the  purchaser  for  specific  performance. 
Llmitationa  ia  a  marriage  eettlement  of  the  property  in  question  to  the  brothers 
of  the  settler  and  their  issue  wore  held  to  be  merely  voluntary;  but,  under  the 
circumstances  of  the  case,  It  was  decided  that  a  ourchaser  could  not  be  com- 
pelled to  take  the  estate  depending  on  the  validity  of  those  limitations.  On 
the  ground,  therefore,  that  a  gocd  title  could  not  be  furnished,  the  bill  was  dis- 
mlsMd;  but  not.  however,  as  nas  been  inferred,  solely  for  that  reason;  but  also 
because  the  agreement  for  purchase  was  suspicious,  "and  il  iting  doubtfitl 
vhetJur  th« ertmtort  wttldflle  tueh  a  aU." 
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the  purcbaser  to  do  so,  an  action  may  be  brought  for  the 
pnrpoae  of  executing  the  contract  by  the  creditors  of  the 
deceased  vendor  against- the  execators  and  heir  of  the  vendor 
and  the  purchaser,  (o)' 

§  194.  In  a  case(^)  where  executors  of  a  vendor  of  lease- 
holds to  a  railway' company  filed  their  bill  for  specific  per- 
formance, alleging  (truly)  that  they  had  not  proved  the  will, 
bnt  before  the  hearing  of  an  interlocutory  motion  to  restrain 
the  company  from  continuing  in  possession,  the  probate  had 
been  obtained,  it  was  held  tlmt  the  defendants  coald  not  re- 
sist the  motion  on  the  ground  of  the  bill  being  demurrable. 

§  193.  If  the  purchaser  die  before  completion,  the  contract 
may  be  enforced  either  by  or  against  the  vendor  or  the  heir 
or  devisee  of  the  purchaser;  the  personal  representative 
being  a  party  as  having  an  interest  in  disputing  the  con- 
tract, and  as  being  the  hand  to  pay  the  purchase-money ;{?) 
and  the  heir  or  devisee  of  the  purchaser  being  a  party  as 
being  the  person  entitled  to  have  the  estate  conveyed  to 
him,  and  to  insist  on  a  proper  inquiry  into  the  title.(?)' 

§  196.  The  heir  or  devisee  has  no  right  to  insist  on  the 
completion  of  a  purchase,  except  where  the  contract  is  such 
as  might  have  been  enforced  against  his  ancestor  or  testator; 
for  otherwise  he  would  be  able  to  take  the  purchase-money 
from  the  personal  estate,  in  order  to  purchase  for  himself 

{a}  SeeJobaxm*.  L««ud,T.  *K..!St;  1  were  mnde  Danlti;  (n't  hb  Hntt  v.  HoIUS 

Hlid.  CD.,  MD.  Vsra.,lJli  BnOeld  r.  Scrlveii,!2  W.  R.,S3i 

IP}  NeirluD  V.  KetropoUtui  B)dIiT>rCo.,  (deoree  igklDil  cxtrntor  with  coata). 

1  Ur.  iSm.,  US.  (r)  TOwniend  T.  UbkmiiMnowiie,  S  Pri., 

(9)  Bucknuter  i.  Bairop,  T  Vm.,  Ml;  B.  1S6. 
C,  18  Id..  136,  When  the  realdour  l^leea 


1  This  iB  undoubtedly  the  rule  (Champion  v.  Brown,  6  John.  Ch.,  898),  ex- 
cept where  the  agreement  is  for  a  purchase  out  of  the  personal  mtatc.  Id  this 
«aae  the  agreement  must  have  been  binding  upon  the  parties  contracllne.  so 
that  the  property  was  coovcrtcd.  in  equity,  before  death.  2  Story's  Eq.  Jur., 
8  790.  Buckmttster  v.  Harrop,  7  Ves.,  341;  Broome  v.  Monck,  10  id.,  S97. 
This  proceede  on  the  principle  that,  in  equity,  money  agreed  to  be  laid  out  in 
land,  iscounderedaa  land,  and  land  agreed  to  be  turned  Into  money,  as  money. 
Stevenson  v.  Tandle,  8  Hayw.,  IM;  2  Story's  Eq.  Jur.,  §g  790,  791,  1313. 

«  Townsend  v,  Champernowne,  9  Price,  !30;  Lord  v.  Underdunk,  1  Sandf. 
Cb.,  46;  Miller  v.  Henderson.  10  N.  J.  £q.,  830.  As  to  making  heirs  of  de- 
ceased partner  parties,  see  Knott  v.  Stephens,  8  Oregon.  Slil).  That  the  heirs, 
and  not  the  administrator,  should  file  a  t>ill,  see  House  t.  Dexter,  1)  Mich.,  24S; 
Webster  v.  Tibbltts,  lU  Wis..  488.  As  to  making  the  executors  or  admlnlstra- 
tora  of  a  deceased  Tendee  paniea.  Coke  t.  Evans,  8  Terg.,  889;  Peters  v.  Jones, 
8S  Iowa,  513;  1  Danl's  Ck  Pr.  {4th  amend,  ed.).  38fi;  Harding  t.  Handy.  11 
Wbeat.,  lOt;  Downing  v.  Bialey,  15  N.  J.  Eq.,  98;  Aabertz's  App..  84  Pa  St, 
878;  Jackson  ▼.  McCoy.  H  Miss.,  78. 
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that  which  his  ancestor  was  not  bound  to  pnrohase,  and 
perhaps  never  would  have  pnrcha8ed.(«) 

g  197.  In  a  case  where,  after  a  suit  had  been  Instituted 
by  a  vendor  against  a  purchaser,  and  a  reference  of  title  and 
report  in  favor  of  it  had  been  made,  the  purchaser  died,  the 
court,  on  the  application  of  his  real  and  personal  represen- 
tatives, ordered  the  plaintiff  to  revive,  or,  in  default  thereof, 
that  his  bill  should  stand  dismissed,  (i) 

g  198.  Where  a  person  who  has  agreed  to  take  a  lease 
dies,  the  executors  admitting  assets  may  be  compelled  to 
take  a  lease,  the  covenants  being  so  qualified  as  that  the 
executors  shall  be  no  further  liable  thereon  than  they  would 
have  been  on  the  covenants  which  ought  to  have  been  en- 
tered into  by  their  testator.(M) 

g  199.  The  maxim  actio  personalis  m&ritur  cumpersona. 
has  no  reference  to  legal  proceedings  arising  from  contract. 
But  an  exception  to  the  devolution  of  the  liability  to  per- 
form contracts  by  the  death  of  one  of  the  parties,  arises  in 
all  cases  in  which  the  personal  skill  or  taste  of  one  of  the 
contracting  parties  is  required  ;  for  in  such  cases  the  death 
of  that  parcy  discharges  the  contract,  and  exempts  his  per- 
sonal representatives  from  liability  for  the  breach  of  con- 
tract occasioned  by  non-performance  after  his  decease  (») — 
an  exception  obviously  grounded  on  the  same  principle  as 
the  non- assignability  of  such  contracts,  hereafter  consld- 
ered.(Mj)  On  this  principle  it  has  been  decided  that,  if  an 
author  contract  to  complete  a  work,  and  die  before  doing 
so,  his  executors  will  be  dischargnd  from  the  contract ;  {x) 
or,  if  a  master  contract  to  teach  an  apprentice,  and  die  be- 
fore the  expiration  of  the  term,  his  representatives  wUl  be 
equally  excused.  (2/)  And  in  one  case  a  contract  to  build 
a  lighthouse  was,  from  the  skill  and  science  involved  in  its 
performance,  held  to  be  a  personal  contract.(z)  This  prin- 
ciple would,  of  course,  apply  as  much  in  actions  for  specific 
performance  as  in  actions  for  damages. 

(t)  Broome  v.  Honck.  10  VcB.,  SS7:  Buck-  where  tbe  leue  likd  been  eifcated  b7  the 

■  "    ■        ta  V.  Irsior,  but  BOt  b]  Xbv  \tuoe,  biCatt  Ota  Ut- 

U  ».  ter'«  d>  nth. 

on ,  (r)  Per   LonI   WenilcTiliIe  In   Sibonl  t. 

J. IS  Klikman,!  U.ft  W.,(U. 

Kent.,  361,  S«.  (w)  "celnftv,  (  30S. 

in  Sotum  V  Wbltr.l  DtQ.K.  Jt  Q.,  S7B.  (z]  »«nsball  T,  Brondbont,  1  T7rw.,S4a; 

(u)  Pbilllpi  T,  KTOranl,  S  Blm.,  IDj;  Ste-  S.  U.,  1  Crompt  A  Jer.MU 

pbeiiB  V.  liutliftin,lK,<ft  J..S7I.    See,  al«o.  (y)  Bixur  v.  Burfleld,  1  Su,  laSC. 

Page  T.  Broom,  3  JiciiT..  SS.    Dinlinguiih  (t)  Pcrl^tleeon, J.,tD WeotwotUlT.Cock, 

Blaue  V.  PraodetgMl  (13  Ir.  Ch.  B.,  SIS).  i<iA.&,E.,a. 
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OHAPTEB  IV. 

OF  AN  ASSIGNMENT  OF  THE  CONTBAOT  OR  OF  THE  PROPERTY. 

§  900.  As  a  general  rule,  the  benefit  of  a  contract  may 
be  assigned  in  equity,  and  the  assign  can  enforce  specific 
performance  of  it,  making  his  assignor  a  party,  (a)'    Thus, 

(o)  Of  ODOTMi.  If  ■  new  contnct  hai  been   Ibe  lulgnor  I4  Dot  a  Deixwarr  party  to  kn 
come  to  between  the  uiIfiMe&nillbeperwiD    Ktlon  braaghton  tbenewcoatncL 
irlio  Qi1sli»U7  oontnctM  witb  tbe  asBtxiiar, 

'  Where  a  coatntcl 

perform;  there  ia  no  cootract  between  the  veudor  and  the  nasignec.  Tt  makes 
no  diflerence  that  pajments  have  been  made  by  the  assignee  The  vendor 
muat  enforce  the  agreement  agamat  the  original  vendee.  CorhuB  v.  Tweed,  69 
m.,  205.  In  Hanna  t.  Wilson,  8  Pratt..  208,  it  was  held  tliHt  the  assiraee  4 
might  nuuntain  an  action  for  speciflc  performance  againBt  the  vendor,  provided 
tlie  Badenor  was  made  a  party.  Where  the  assignment  Is  absolute,  and  the 
aaaignor  nas  no  equitable  interest,  he  need  not  be  made  a  party.  Brace  v.  Har- 
rington, 2  Atk.,  236;  Trecothick  v.  Austin.  4  tlason,  41;  WMtney  v.  McEht- 
ney,  7  John.  Ch.,  114;  Miller  v.  Bear.  3  Paige's  Ch.,  487;  Colenick  v.  Hooper, 
BIdA.  316;  UiUer  V.  Whittier,  33  Me.,  203;  Currier  v.  Howard,  14  Gray,  Oil. 
The  as^gnee  of  one  of  several  obligees,  in  a  bond  for  the  conveyance  of  real 
property,  commenced  an  action  and  Hubsequently  acquired  the  interest  of  all 
the  obligees  in  the  bond.  Such  action  «as  no  bar  to  a  subsequent  action  for 
specific  performance,  where  the  same  parties  were  iutereated  concerning  the 
same  property.  Knott  t.  Stevens,  8  Oregon,  235.  Where  the  original  parties 
to  a  contract  would  be  entitled  to  a  decree  of  speclSc  performance,  all  partlea 
wtko  claim  under  them  have  their  rights,  always  provided  that  no  equities  ia- 
tervene.  Hays  v.  Hall,  4  Porter,  874;  McMorris  v.  Crawford,  15  Ala.,  271; 
Ewins  V.  Qoraon,  48  N.  H.,  444.  A.  sold  land  to  B.,  and  reserved  a  right  of 
way.  B-  executed  a  bond  to  A.,  agreeing  to  make  the  passage-way  on  demand, 
after  a  given  time.  The  laqd  was  afterwards  sold  to  C,  subject  Co  the  reser- 
vatioD.  B.  and  C.  were  requested  to  make  the  passage-way,  and  neglected  to 
do  so.  Held,  that  the  bond  was  a  personal  obligation,  and  that  B.,  having  sold 
the  land,  could  not  be  compelled  to  specifically  perform.  Smith  v.  Kelley,  56 
Me.,  IH.  A  lease  was  asugned,  which  had  in  it  a  covenant  for  renewal.  Held, 
that  the  assignee  could  maintain  an  action  for  renewal,  as  against  the  covenantor. 
BobinaoQT.  Perry,  31  Ga.,  183.  The  assignee  of  a  chattel  received  the  legal 
title,  Bol»equent  to  the  making  of  a  contract  respecting  the  same  property. 
which  did  not  pass  the  le^  nor  the  equitable  title.  Held,  that  a  court  of 
equity  will  not  decree  specific  performance  against  the  assignee,  notwithstand- 
ing be  acquired  witb  notice.  Maulden  v,  Armistead,  18  Ala.,  500.  As  to  the 
power  of  an  assignee  of  a  chose  in  action  to  sue  at  law  in  Massachusetts,  see 
Walker  v.  Brooks,  135  Mass.,  341. 

Who  dmild join  in  aetionf]  Where  a  contract  has  been  assigned,  all  tbe 
aaogneea,  through  whose  hands  it  has  passed,  should  be  joined  in  an  action  for 
specif  c  performance.  Estill  v.  Clay,  3  A.  E.  Marsh.,  497;  Allison  v.  Shilling, 
87  Tei.,  460. 

AMu/tut  in  bankntptey,  tehen  a  pony.]  The  vendor  of  land  executed  a  bond 
for  title.'bat  did  not  receive  tbe  whole  of  the  purchase  money,  and  afterwards 
became  bankrupt.    Held,  that  his  assignee  in  bankruptcy  was  a  proper  party 
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for  example,  where  there  was  a  contract  for  a  lease,  which 
contained  nothing  to  show  that  it  was  made  with  the 
assignor  (who  had  become  insolvent)  from  any  jwrsonal 
motive,  and  the  assign  was  solvent,  the  contract  was  en- 
forced in  favor  of  the  aasign.(6)'     Similarly,  where  there  is 

fb)  CiiMble  T.  Tookc,  1  Xj-  Jt  K.,  131;  except  upon  the  larau  of  the  uclasor  cnlar- 

Homm  T.  Bbodea,  Id..  <31l     But  tee  Dotrell  log  fnlo  (he  eOTeoanti  of  ttie  leue     Tbta 

T.  Daw.  1  Y.  *  C.  C.  C  ,  SU,  when  KiiUlit  decliloD  wu  >mnne(l  bv  Lord  Lndbaiit. 

Brace,  T.C..TOfl]U<I  la  nut  BpoeiflcperfDr-  IX  £..  J .  Cb  ,  IW.    8»«1ilM,|WC. 

nutnoe of  » oodIi-mii  fbr  alesw  to  an sMlsnee,  ' 

defendant,  and  mtut  be  so  made  in  an  action  for  spcciflc  performance  of  the 
contract  to  coavey.     Lampson  v.  Rouse,  65  N.  0,  M. 

WJwre  pri/perly  ittold  under  a  aeertt.']  Wbere  property  ia  sold  under  a  valid 
decree,  tlie  purchaser  of  a  vendor's  title  stands  in  his  shoea,  and  muT  maintain 
an  action  for  speciflc  performance  against  the  vendor.  He  may  dIc  a  bill  to 
sell  the  premises  in  default  of  psyment,  and  may  discbarKe  himself  from  the 
vendee's  equities.  The  vendee,  however,  has  no  right  to  a  decree  of  saie  araiinst 
the  vendor  for  the  purpose  of  paying  the  unpaid  purchase  tnonej.  Fitmugb 
T.  Smith,  63  III.,  4US  After  execution  agamst  t£e  vendee,  we  Tomlinson  v. 
Blackburn,  3  Ired.  Eq.,  5(W. 

Auigitee't  UabiUt)/  with  noliee;  rvle.1  A  party  baving  enUred  into  an  agree- 
ment for  the  sale  of  property,  and  afterwards  assigns  the  same,  or  contracts  to 
do  so  to  a  person  havmg  notice  of  the  original  contract.  Held,  Uiat  the  assignee 
would  be  liable  to  perform  it  at  the  suit  of  the  purchaser.  All  parties  claiming 
any  Interest  in  the  land,  obtained  after  the  date  of  the  contract  sought  to  be 
specifically  enforced  with  notice,  are  necesaary  parties  to  the  action  to  compel 
conveyance.  Hersey  v,  Qillett,  18  Beav.,  174;  Fosa  v.  Haynea,  81  Me.,  81; 
Lanerty  v.  Moore,  8U  N.  Y.,  858;  New  Barbados  Bridge  Co,  v.  Vreeland,  4 
N,  J.  Eq.  (8  Green),  157;  Morris  v.  Hoyt,  U  Mich.,  9;  Seagerv  Burns,  4  Minn., 
141;  StoQe  v.  Buckner,  13  Smed.  &  Harsh.  73;  Scarborough  v.  Arrant,  35 
Texas.  129 ;  Fullerton  v.  McCurdy,  4  Laos.  (K.  Y.).  13S.  Notice  to  an  agent 
is  notice  to  the  princlpoL  Bryant  v.  Booze,  S5  Qa.,  488.  As  to  liability  with 
noUce,  see  Bird  v.  H^l,  80  Mich.,  874. 

Deed  held  ai  eterowJ]  A.,  held  a  deed  as  an  escrow,  and  refused  to  deliver  it. 
Held,  that  be  was  a  proper  party  in  an  act  for  specific  performance  of  the  in- 
strument.    Davis  V,  Henry,  4  W.  Va.,  671. 

Equitable  title;  action  by  hiMer.'\  The  holder  of  an  equitable  intei«st  in  land 
contracted  to  convey  an  interest  in  the  same  subject  to  the  approval  of  the 
owaer,  but  with  his  knowledge.  The  purchaser,  at  great  expense,  improved 
the  value  of  the  property.  Held,  that  the  contract  would  be  enforced,  subject 
to  the  rights  of  uie  bolaer  of  the  legal  title  for  a  sum  due  him.  Booders  v. 
Murphy,  78  HL,  81. 

'  A.,  being  the  owner  of  a  tract  of  land  supposed  to  contain  minerals,  on  the 
SI  St  of  January,  188fl,  by  a  written  instrument  granted  liberty  to  B.  to  dig  a 
mine  on  sucb  land,  and  to  carry  away  any  mineral  wliich  he  might  dig  thereon 
within  one  year;  and  B. ,  on  the  1 1th  of  May,  1838,  by  a  writing  signed  by  him 
on  the  back  of  such  instrument.  asBtgned  to  C.  all  his  interest,  right  and  privi- 
lege in  the  land  therein  mentioned,  with  the  appurtenancea,  and  all  the  benefit 
and  advantages  derivable  from  such  instrument;  after  which  B.  brought  a  bill 
in  chancery  against  A.  for  specific  performance  of  the  agreement.  Held,  Ist, 
that  the  agreement  was  not  of  a  fiduciary  character,  or  in  the  nature  of  a  per- 
sonal confidence,  so  aa  lo  be  incapable  of  assignment;  nor,  3d,  was  the  interest 
of  B.  of  that  uncertain  and  contingent  kind,  that  it  could  not  on  that  account 
be  transferred;  and  consequently  that  B.  having  parted  with  all  his  interest  in 
the  subject  of  the  bill,  it  ought  for  that  reason  to  be  dismissed.  Oaaton  v. 
Plum,  14  Conn.,  844.  The  captain  of  a  steamboat,  as  such,  entered  into  a  con- 
tract for  carrying  the  mails  on  board  the  boat,  and  afterwards,  freely  and 
fairly,  asugned  it  to  the  owners  of  the  boat,  by  an  Inatrument  under  his  hand 
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nothing  personal  in  the  contract  or  the  motives  to  it,  a  per- 
son who  hasappearedasagentmay  afterwards  disclose  him- 
self as  aprincipal.and  enforce  the  contractin  his  own  name  (e) 
And  where  A.  contracted  for  an  estate  from  B.,  A.  having 
previously  agreed  with  C.  to  sell  the  estate  to  him,  and  B. 
resisted  performance  on  this  amongst  other  grounds ;  the 
price  being  adequate,  and  B.  not  suggesting  that  he  had 
ever  refused,  or  was  unwilling,  or  would  have  objected  to 
treat  with  C,  or  might  have  obtained  better  terms  from 
him,  had  he  known  the  real  circumstances  of  the  case, 
specific  performance  was  granted  at  the  suit  of  A.  and  C{d) 
§  aoi.  An  assign  of  a  contract  by  way  of  mortgage  may 
enforce  his  security  by  means  of  specific  performance. 
Thus,  in  a  case  decided  by  Lord  Hatherley  (then  Wood, 
V.  C),  where  A.  had  agreed  to  sell  certain  property  to  B., 
and  then  had  mortgaged  his  Interest  under  this  contract  to 

(<i)  F«Uii«M  *.  Lon)  GwTdrr,  I  R.  *  If 7.,      «D  Neltborpe  T.  HalfmU,  1  Coll ,  MC 

and  aenL  Held,  that  the  aeugnmeDt  was  valid,  and  that  the  captain  was  estop- 
ped from  deDjing  Uiat  Uie  contract  wag  BBBlKnable.  Koorback  v.  North  River 
BteamlNMt  Co.,  S  John.  Ch.,  469  The  purduuer  at  a  master's  sale  may  asugn 
his  bid  before  the  execution  of  the  magtcT's  deed:  and  on  opplication  by  the 
awignee,  the  court  will  direct  a  conveyance  immediately  to  him.  Proctor  v. 
Faman,  fi  Paige,  614.  In  New  York,  any  estate  In  perBonal  property,  and  a 
nieie  poaaihiUty  when  coupled  with  au  interest  la  real  estate,  has  always  been 
asngnable.  Lawrence  v.  Bayard.  7  Paige,  TO.  Bo  may  an  assignee  of  an 
aasi^ee  of  a  copartner  in  a  Joint  purchase  and  sale  of  lands,  sustain  a  bill  In 
eqwty  against  the  other  copartners ;  and  the  agent  of  the  partnersliip  to  compel 
a  ^Bcovery  of  the  quantity  purchased  and  sold,  and  for  an  account  and  distri- 
huUon  of  the  proceeda.  Pendleton  v.  Hambersle,  4  Cranch,  78.  In  HcKee  v. 
Hoover,  1  Monroe,  82,  It  is  held  that  a  contract  by  one  person  to  serve  another 
for  a  certain  leng^  of  time,  impoees  on  him  an  obligation  of  servitude,  and 
sodi  contract  may  be  assigned  so  as  to  transfer  the  term.  But  perhaps  the  case 
ia  somewhat  at  variance  with  other  opinions.  See  Davenport  v.  Ocutry.  W  B. 
Hmr.,  &J.  The  right  to  reclaim  usury  U  assignable  in  equity.  Breckenddre 
t.  Churchill,  8  J.  J.  Haiah.,  11.  The  claim  to  a  legacy  is  stnctly  an  equitable 
claim,  and  the  whole  interest  therein  may  be  ^ssed  dj  the  legatee  by  an  assign- 
ment. King  V.  Barry,  2  Oreen'a  Ch. ,  44.  Entries  of  land  are  assignable  In 
Keninckv;  out  not  in  Virginia,  thou^  warrants  and  surveys  may  be  so  passed. 
Hart  V.  Benton,  4  Bibb,  ISO,  and  8  id.,  S84.  In  Alabama,  a  widow  may  assign 
her  interest  in  her  hoaband'a  estate,  and  such  assignment  is  sufficient.  In  equity, 
to  pua  such  interest  to  the  assignees.  Poweti  v.  Powell,  10  Ala ,  900.  An 
Older  drawn  by  a  legatee  for  value,  on  the  executor  for  the  amount  of  his 
'  ■  payable  out  or  the  fund  provided  by  the  testator  for  that  purpose,  is  an 

e  assinimentof  the  legacy.     Anderson  v.  De  Soer,  6  Qratt.,  808.    And 


legacy,  payable  out  oT 
equitable  assiniment  ( 
in  Nuumo  v.  Davis,  7 


I,  7  Texas,  W,  it  Is  said  that  all  contingent  and  eiecuton- 

Msigned  in  equity,  and  will  be  enforced  If  made  for  a  valuable 

consideration  1  and  all  contingent  estates  of  inheritance  as  well  as  springing  and  ' 

executory  uses  and  posdbilitTes,  coupled  with  an  Interest,  if  the  peTs«n  to  take 

is  certain,  are  transmiaatble  by  descent,  devisable  and  assignable.    But  It  has 


executory  uses  and  posdbilitTes,  coupled  with  an  Interest,  if  the  peTs«n  to  take 
is  certain,  are  transmiaatble  by  descent,  devisable  and  assiniable.  But  It  has 
hem  said  that  a  contract  is  only  assignable  when  the  entire  Interest  therein  can 
past  by  the  assignment,  both  legal  and  equitable.    White  v.  Buck,  7  B.  Monr., 
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C,  and  C.  had  assigned  his  mortgaj^e  to  D.,  it  was  held 
that  D.  (submortgagee)  might  maintain  a  bill  against  the 
purchaser  B.  for  the  performance  of  the  original  contract 
between  him  A.(tf) 

g  303.  The  assignability  of  contracts  In  equity  is,  how- 
ever, subject  to  some  exceptions  and  limitations,  which,  for 
the  most  part,  fall  nnder  one  or  other  of  the  following 
classes,  viz.:  (1)  where  the  contrgot  is  personal ;  (2)  where 
the  contract  contains  a  provision  against  assignment ;  and 
(3)  where  the  assignment  is  illegal  or  contrary  to  public 
policy. 

g  303.  (1)  It  is  an  obvious  principle,  that  where  the  leam- 
ing,  skill,  solvency,  or  any  personal  quality  of  one  of  the 
parties  to  the  contract  is  a  material  ingredient  in  it,  then 
the  contract  can  be  performed  by  him  alone.  It  may  be  a 
matter  of  indifference  to  A.  whether  B.  or  0.  be  the  pur- 
chaser of  the  stock  or  paid-up  shares  he  Is  selling;  but  it  is 
a  matter  of  great  moment  whether  a  distinguished  artist,  or 
his  nominee,  paint  a  picture  for  which  A.  may  have  agreed 
to  pay  a  certain  sum.  Accordingly,  in  the  case  of  contracts 
of  the  latter  kind,  it  is  not  competent  to  a  person,  who  has 
appeared  as  agent  for  a  principal  on  whose  personal  qu^- 
ties  reliance  has  been  placed,  to  show  himself  to  be  the  prin- 
cipal and  to  sae  in  his  own  iiame;(/)  in  respect  of  such 
contracts  bankruptcy  confers  no  claim  on  the  trustee  ;(p') 
and  the  benefit  of  such  contracts  is  incapable  of  being 
assigned.  (A) 

§  304.  Thus,  where  a  contract  established  a  personal  rela- 
tion between  an  author  and  his  publisher,  it  was  held  that 
it  was  incapable  of  assignment,  (z)  So  where  a  coachbuilder 
contracted  with  A.  to  supply  him  with  a  chariot  for  five 
years,  and  within  that  period  the  coachbiiilder  assigned  the 
contract  to  a  thu'd  person,  it  was  held  that  A.  had  a  right 
to  have  the  benefit  of  the  judgment  and  taste  of  the  coach- 
builder  to  the  end  of  the  term,  and  consequently  that  an 
action  brought  by  the  coachbuilder  and  his  assign  against 

(<)  Browne  V.  London  NecmpotU  Co.,  aw.  Hftra''Of  Eietar,!  Eq.  Om.  AbT.,n(«iidtta* 

B>i  188.    IQ  thli  caoa.  howerer,  uMdllcpcir-  BoteiloBoTeBdni'iedllloB  of  Fraemui,  nA. 

fOruunca  wu,  on  ftnolbcr ETonnd,  nniaed.  %,  p.  US);  alu  VaDdsnankoi  t,  DMbioiuh.l 

If)  For  AlderMD,  B.,  Id  Barnar  v,  Qrate,  Vera.,  96;  Iforiaa  T.  Uttla,  id.,  IM. 

lSH.*W.,ass.    Beeiapn,|lea  (1^  DlMlsfiilah  Jal&beit  T.  Dokeof  Clwn- 

te)  Per  Loid  Abloger.U   9.,  In  GIlHOn  t.  doa,  1  Bdan.  STl  (keeparalitp  or  walka). 

Canntben,  S  H.  *  W.,  SU.    Ct.  Dnke  y,  (Q  etsrena t. BatuOnt, IK.  A 3.,  UB. 
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A.  could  not  be  maintained.  (7)  SOj  also,  where  a  lessee  in 
insolvent  circnmstances  anflered  another  person  to  become 
the  apparent  owner  of  the  farm,  but  with  3.  secret  trust  for 
himself,  and  the  landlord,  supposing  the  trustee  to  be  the 
rightful  owner,  and  trusting  to  his  solvency,  entered  into  a 
contract  with  him  to  grant  him  a  new  lease — in  a  suit  by 
the  original  lessee  a^nst  the  landlord,  specific  performance 
of  this  contract  was  refused,  the  court  considering  that  the 
landlord  had  entered  into  it  expecting  to  have  the  covenants 
of  a  man  of  substance,  which  he  could  not  do,  as  there 
would  be  no  equity  to  compel  the  trustee  to  enter  into  the 
covenants.  (A:)  jind  so  again,  if  a  landlord  trusts  to  the  skill 
of  a  person  who  is  in  fact  a  secret  trustee,  he  wUl  not  be 
obliged  to  execute  the  contract  for  the  cestui  que  tTUst.il) 

§  903.  How  far,  in  the  case  of  an  ordinary  contract  for  a 
lease,  the  intended  lessor  relies  on  the  solvency  of  the  in- 
tended lessee  as  a  personal  qualification,  is  a  point  on  which 
somewhat  different  views  have  been  taken.(m)'  But  it  ap- 
pears to  be  now  clear  from  the  judgments  of  Lord  Lyndhurst 
and  Lord  Chelmsford  that  such  contracts  are  assignable  and 
may  be  enforced  by  the  assign,  (w) 

§  300.  Again,  it  is  presumably  clear  that  if  A.  owed  B. 
£1,000  and  B.  then  agreed  to  bay  from  A.  an  estate  for 
jE3,000,  no  assign  of  A.  could  sue  B.  for  performance  except 
upon  the  terms  of  giving  B.  the  benefit  of  the  set-ofE  of 
JE1,O00.(d) 

g  907.  Again,  where,  though  the  relation  established  by 

the  contract  may  have  in  it  nothing  personal,  some  previous 

.  personal  relation  of  favor,  or  otherwise,  between  the  con- 

Cf)  Baboon  t.  DrammaDd,  3  B.  A  Ad.,>nt.  alw,  Btookei  T.  D«ui,  18  But.,  161,  vh«r*, 

ChO>IlariUiTT.  HMlaM,lBab.ALaf.,  IZS.  tromtliapenoii«l  utonof  Mtoto  bedoM, 

(lie.  C;  perOnntTlI-a.liirMthenlon.  &  rikht  oTpw^mptlDii  wu  held  to  be  UmlUd 

Huib  T.  raowld^  17  Vea.,  BU.  to  ifia  llf*  of  the  parMm  who  toA  to  do  ttiem. 

M  Cn«Ue  *.  Tookis,  HonMi  T.  Slwdw.  (ii)  IS  L.  J.  Ch..  IM;  id,aCti.,Tl- 

DwaU  T.  Dew,  ■npn,  tm;  BuckUikd  t.  (o)  Bonlton  t.  Janu,  2  H.  ft  N.,  061. 


DowaU  T.  Dew,  -„._.  .  ,— . 

Papliloil,  L.  B.  1  Kq.,  177,  3  Ch.,  «7. 


5CA! 


I  Xn  Qlinois,  a  note  payable  in  maaon  work  U  not  assignablo,  so  aa  to  enable 
the  aaaignee  to  mdntain  an  aclion  thereon  in  hiia  ona  name.  Ransom  t.  Jones, 
1  Scam.,  281.  Bo  where  s  person  received  the  use  and  occupancy  of  a  farm, 
during  hia  parents'  lives,  from  a  town,  with  a  promise  to  give  a  deed  upon  their 
decease,  upon  condition  that  he  would  support  his  father,  mother  aad  idiotic 
brother,  the  contract  was  held  not  to  be  ailgnable.  Clinton  v.  Fly,  1  Falrf., 
202.  A.  parol  license  to  be  eiercised  upon  the  land  of  another,  is  a  mere  per- 
sonal tniat  and  confidence,  and  as  such,  cannot  be  assigned,  although  it  may  be 
binding  as  between  the  parties,  it  will  not  pass  to  the  purchaser.  Cowles  v. 
Kidder,  4  Foster  (N.  H.),  Sft4. 
7 
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tracting  parties  has  been  a  material  motive  to  the  contract, 
it  can  be  enforced  byj;hat  person  only,  and  not  by  a  con- 
cealed cestui  que  trust  or  principal  or  assign.  This  is  illua- 
trated  by  the  case  of  Phillips  v.  Duke  of  Buckingham  ;(p) 
a  negotiation  had  been  entered  into  between  the  plaintiff 
and  the  duke  for  the  purchase  of  an  estate  by  the  plaintiff, 
which  had  gone  oflE ;  the  plaintiff  then  got  the  secretary  of 
Lord  Chancellor  Nottingham  to  enter  into  a  negotiation  on 
his  behalf,  but  pretending  it  to  be  for  the  lord  chancellor, 
or  his  son  the  solicitor-general ;  the  duke  had  several  oases 
depending  in  chancery,  and,  wishing  to  oblige  the  lord  chan- 
cellor, entered  into  articles ;  bat  on  discovering  who  was  the 
real  purchaser,  refused  to  complete ;  according  to  the  report 
in  Vernon,  the  plaintiff's  bill  was  dismissed,  and  the  case  is 
considered  an  authority  for  the  principle  established  by 
such  dismissal ;  for,  though  it  appears  that  specific  perform- 
ance was  ultimately  granted,  it  seems  to  have  been  only  on 
payment  by  the  plaintiff  of  the  fall  value  of  the  estate, 
being  a  sum  greater  than  that  originally  agreed  on.Cj)  Lord 
Thurlow  showed  an  inclination  to  disregard  these  personal 
motives,  considering  it  to  be  immaterial  in  a  contract  for  an 
annuity,  that  the  defendant  was  in  fact  a  tnistee  for  the  son 
of  the  plaintiff,  with  whom  he  had  refused  to  deal.(7-)  Bat 
Xiord  Eldon  expressed  dissatisfaction  with  that  decision  ;(«) 
and  the  law  seems  now  to  be  that  where  one  person  is  de- 
ceived as  to  the  real  party  with  whom  he  is  contracting,  and 
that  deception  either  induces  the  contract  or  renders  its 
terms  more  beneficial  to  the  deceiving  party,  or  more  oner- 
ous to  the  deceived,  or  where  it  occasions  any  other  loss  or 
inconvenience  to  the  deceived  party,  there  the  contract  can- 
not be  enforced  against  him ;  but  that  where  none  of  these 
circumstances  can  be  shown  to  follow  from  the  deception,  • 
the  contract  may  be  enforced. (^ 

§  308.  "  Does  error  in  regard  to  the  person  with  whom  I 
contract,"  asks  Pothier,(M)  "destroy  the  consent  and  aimnl 
the  contract?   I  think  that  this  qaestion  ought  to  be  decided 

(p)  1  Tern.,  2IT.    8«e,  iIbo,  Hudlsg   v.  (r)  Lord  iTDtum  r.  Child,  1  Bra.  C  C  sa. 

Coil  I'll  D.  SMi  xito,  Jordan  r.  Mwklns,  l  Vet.  Jus.,  Ul. 

(g)  See  BtlthbT'i  note  (qnoOiiir  the  Beg.  (t)  Bonnet  T,  e*dlcr,l4  Vm.,iB8. 

Ll6.)at  p.  snofTol.  lornBedtaonarVeT.  <()  FelloweiT.  Qindjr,  1  Sim.,  SSi  1  B.  * 

DOn.   A.naieelhecuelnVenion,lBt.Laon.  U;.,  89. 

Vend.,  UB,  n  (lOth  ed.).   See,  bIw.  BcoU  T.  (lO  Inltede*ObIlsalloi».|19.  SMSmltb 

Laniittire,  dted  LoOt,  TVI.  Y.  Wbeateton,  L.  B.  0  Ch.  D.,  SS. 
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by  a  distinction.  Wlienevei-  the  consideration  of  the  person 
with  whom  I  am  willing  to  contract  enters  as  an  element 
into  the  contract  which  I  am  willing  to  make,  error  with 
regard  to  the  person  destroys  my  consent,  and  consequently 
'  annals  the  contract.  *  •  *  On  the  contrary  where  the 
consideration  of  the  person  with  whom  I  thoaght  I  was  con- 
tracting does  not  enter  at  all  into  the  contract,  and  I  should 
have  been  eqnally  willing  to  make  the  contract  with  any 
person  whomsoever  as  with  him  with  whom  I  thought  I  was 
contracting,  the  contract  ought  to  stand," 

§  309.  The  same  principle,  of  course,  applies  to  assign- 
ments. So  where  a  contract  for  a  lease  was  entered  into  by 
a  lady  with  her  son-in-law  for  his  personal  accommodation 
in  the  mansion  house  and  demesne  lands,  in  the  nature  of  a 
family  transaction,  the  court  refused  specific  performance 
at  the  suit  of  his  assignees  in  bankruptcy.  (??) 

§  310.  (2)  Where  the  contract  stipulates  that  the  instro- 
ment  to  be  executed  in  performance  of  it  shall  contain  a 
proviso  against  assignment,  this  operates  to  prevent,  not 
only  an  assignment  of  the  interest  when  perfected,  bnt  also 
of  the  contract  to  grant  it.(w)  But  the  benefit  of  the  proviso 
may,  of  course,  be  waived  for  the  purposes  of  specific  per- 
formance ;  as  where  the  assign  of  the  intended  lessee  was 
recognized  by  the  intended  lessor  as  tenant,  (a:) 

§  311.  (3)  The  statute,  32  Henry  VIII,  ch.  9,  which  is 
entitled  the  bill  of  bracery  and  buying  of  titles,  prohibits 
any  person  from  selling  or  buying  any  pretended  rights  or 
titles  to  any  lands,  except  the  vendor  has  been  in  possession 
of  the  same,  or  of  the  reversion,  or  in  receipt  of  the  rents 
thereof,  for  a  year  before  the  sale ;  but  it  provides  that  it 
shall  be  lawful  for  the  person  in  possession  to  buy  in  any 
pretended  title.  In  Sharp  v.  Carter,  (y)  and  Hitdiens  v. 
Landor,(2)  pleas  founded  on  this  statute  were  allowed.  In 
a  case  (a)  before  the  court  of  common  pleas,  A.  the  owner 
of  a  term  died  in  1828,  and  B.  his  brother,  who  had  previ- 
oosly  been  in  possession  of  part  of  the  premises,  then  took 
possesion  of  the  whole,  and  continued  so  until  1820,  when 

MFtuodT.  HslkTiSBaUAB.,  e.  (■}  G.  Coop.,  SL    S«a,  alM),  W&ll  T.  Stsbta, 

MWuaMnUT.GMrln«,ISVea.,K>l;  ct.  lH«l.,aO;  S.  C.,S  V.  Jt  B.,8Bi. 

JalabertT.  I>iikeofCh«iido*,lBdgn,sn.  (a)  Doa  d.  WllU«iu  t.  Btiiu,  1  0.  B.,TIT. 

te)  Do««Il  V.  T>eir,  lY.  AC.  C.  CiSiS;  IS  &M,  Mao,  pel  Montuiw,  C.  J« In  PuMdce 

L./.Cb.,U&  T.  Sli»ii(«,P10wd.,i». 
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he  died,  leaving  all  his  interest  in  the  property  to  C,  who 
thereupon  entered  and  remained  in  undisputed  possession 
until  1841,  when  D.,  a  brother  of  A.,  the  original  termor, 
took  out  administration  to  him,  and  sold  his  interest  in  the 
property,  as  each  administrator,  for  £10;  the  transaction, 
was  held  to  be  void  both  by  the  common  law  and  under  the 
statute.  Wherever  a  contract  gives  rise  to  a  pretended  right 
or  title  to  any  lands  and  to  nothing  more,  the  assignment  of 
such  a  contract  would  be  within  the  statute. 

S  319.  But  a  transfer  of  an  expectancy  is  not  within  the 
mischief  of  the  statute ;  for  the  sale  of  an  expectancy  is  not 
an  allegation  of  any  present  right  or  title,  but  of  the  possi- 
bility of  one  thereafter  to  exist.  (J) 

§  913.  The  principle  on  which  the  statute  of  Henry  VIII. 
is  founded,  and  which  gives  rise  to  the  doctrines  of  cham- 
perty and  maintenance,  namely,  that  persons  ought  not  to 
be  allowed  to  come  in  for  the  mere  purpose  of  litigating 
rights  which  others  are  not  disposed  to  enforce,  applies  t:0 
render  void  some  cases  of  assignment  which  are  not  strictly 
within  the  above  statute.  Thus,  whilst  it  is  clearly  lawful 
to  assign  a  right  at  the  time  undisputed,  and  if,  from  cir- 
cumstances afterwards  discovered,  a  necessity  arises  for  liti- 
gation against  third  parties,  the  assign  may  maintaiti  his 
action  ;  (c)  yet  it  is  as  clearly  against  public  policy  to  allow 
of  the  assignment  of  a  mere  naked  right  to  bring  an  action 
for  a  matter  in  dispute.  ((Z)  On  this  ground  the  Irish  court 
of  chancery  refused  its  assistance  to  enforce  the  perform- 
ance of  a  contract  by  a  person  out  of  possession,  to  grant  a 
present  lease  to  a  person  who  was  at  the  time  apprised  that 
he  could  not  obtain  possession,  except  by  a  suit.(e)'  "  I  do 
not  hesitate  to  say,"  said  Turner,  L.  J., (J')  "that,  in  my 
opinion,  the  right  to  complain  of  a  fraud  is  not  a  marketa- 
ble commodity,  and  that  if  it  appears  that  an  agreement  for 
purchase  has  been  entered  into  for  the  purpose  of  acquiring 


I 

4817  m^'thedbUiMtioD  6eiWeeB  IhU  uiA  "(i)  Biflvv:  TTirdl.l  Ball  A  B.,  3S8. 

the  pTMedluc  cata,  ooapm  tbo  dlMlnaUon  thu  cftse  the  l«aM  to  ibe  pltlutlff  had  bi 

b«tirerafiinliIdnsevld«Dc«ftirtMr«coTeiT  ftctotUr exaonted. 


Cook  T.  Held,  15  Q_B.,  460. 

WllBM  *.  Short,  8  H«.,  888.  

JPffMMl  J.  Bdmondi,  1  Y.  ft  C.  Ex.,  IE  Ch.  D..  OS. 

With  the  dtaUMtloD  behreeB  IhUuid         ' - 


or  propertr  wllhODt  a  liBw  lo  llUgkUoD, 
ftarniibliiK  arldaooe  lo  malnUln  >'••-■ 
(Sprye  v.  Porter,  T  Bl.  ft  Bl.,  Kj, 


1  See  Harahajl  v.  Ueans,  1'J.Oea,  ei. 
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snch  a  right,  the  purchaser  cannot  call  upon  this  conrt  to 
enforce  specific  performance  of  the  agreement.  Such  a 
transaction,  if  not  in  strictness  amounting  to  maintenance, 
savors  of  it  too  much  for  this  court  to  give  its  aid  to  euforoe 
the  agreement." 

§314.  Upon  principles  of  public  policy  contracts  by 
"which  railway  or  public  companies  seek  to  devolve  busi- 
ness, or  delegate  powers,  with  which  they  are  entrusted,  on 
persons  to  whom  the  legislature  has  not  entrusted  them,  and 
on  whom  it  has  not  attached  the  same  responsibilities  that 
it  has  on  the  companies,  are  incapable  of  being  enforced  by 
a  court  of  equity,  {g) ' 

Is)  JobnsoD  V.  BbrambnrT  uid  Btirnlng.  Wincli  r.  Birkenhead,  Lanciahlre  and  Cbe- 

luun  B«Un;  Co,,  S  De  O.  H.  A  G.,  BU;  Ba-  >bln  Junction  Bollway  Co.,  S  De  G.  A  Sm  , 

muiT  Buffonl,!  Blm.  (N.  a.),  550;  S,  C,  T  5aS;  Landon.BtliibtonaDdSoiitbCaaiCRall. 

SoU-  C,  4S:  «iraM  Northeni  R^lvor  Co.  T.  war  Co-  T.  I>oniloo  and  Soath  W»lern  Boll- 

Xutera  ConnUM  Ballw*7  Co.,  B  H>.,  SM;  wa;  Co,,  1  De  G.  A  J.,  SK. 

'  Among  those  casee  Id  which  aasi^nments  will  not  be  upheld  either  in  equity 
or  at  law,  as  beine  ag&iiiBt  the  principles  of  public  policy,  is  the  assignment  of 
the  commisuoQ  Of  an  officer  in  the  army  bj  way  of^mortgwe.  Collyer  v.  Fal- 
core.  1  Turn.  &  Rubs.,  459.  Neither  ia  the  full  pay  or  hall  pay  of  an  army  or 
navy  officer  asBlgnable,  either  by  the  party  or  by  operation  of  law.  Daves  v, 
Duke  of  Marlborough,  1  Swanst.  R.,  79;  McCarty  v.  Goold,  1  Ball  &  Beat 
387;  Stone  v.  Littledale,  3  Anst.  R.,  538.  But  the  claims  of  officers  of  the 
revolution  for  compensation  forservices,  as  promised  by  Vir^nia  unpaid  at  the 
death  of  tlte  oQcer,  are  assets,  and  assignable  as  other  choaea  in  action.  Mer- 
liwether  t.  Herran,  8  B.  Honr.,  163.  "The  same  doctrine  has  been  applied 
to  the  compensation  granted  to  a  public  officer  for  the  reduction  of  bis  emolu- 
ments, or  the  abolition  of  his  ofQce,  who,  by  the  terms  of  his  grant,  might  be 
required  to  return  to  the  public  service.  For  in  such  a  case  the  object  of  the 
government  is  to  command  a  right  to  his  future  services,  and  to  enable  the 

Krty  lo  perform  the  duties,  with  suitable  meana  to  support  him."  Wells  v, 
leler,  8  M.  &  W,,  149.  In  like  manner  the  profits  of  a  public  office  would 
seem,  upon  a  similar  ground  of  public  policy,  not  to  be  assignable.  Hill  v. 
Paul,  8  Clark  &  Fin.,  3eS;  Palmer  v.  Bate,  3  Bro.  &  Bing.,  6Td.  In  reference 
to  pensions  which  are  held  to  be  assignable,  see  Story's  Eq.  Jur,,  §  1040.  The 
salary  of  the  assistant  parliamentary  counsel  for  the  treasury  has  been  held  not 
to  be  assignable.  Cooper  v.  Reilly,  3  Sim.  R.,  580.  But  the  grounds  upon 
which  the  decision  rested  are  the  subjects  of  considerable  doubt,  and  it  is  a 
much  mooted  question  "whether  a  compensation  or  pension  granted  during 
pleasure,  and  not  for  any  certain  time,  and  revocable  in  its  own  nature,  is  prop- 
erly the  subject  of  an  assignment,  as  being  of  too  uncertain  and  fleeting  a 
character  to  pass  by  assignment — for  although  mere  expeclancies  may  pass  by 
aaaignment,  yet  they  must  be  of  a  substantial  character,  and  not  ordinariiv  of 
such  a  nature  as  to  rest  in  the  pure  discretion  of  the  party  granting  or  with- 
bedding  them,  from  time  to  time,  at  his  pleasure,"  Story's  Eq.  Jur.,  g  1040  f, 
and  note.  A  distinction  has  also  been  taken  between  the  case  of  an  iwsignmenl 
of  the  arrearages  of  full  pay,  or  half  pay,  or  other  compensation  connected 
with  the  right  to  future  success,  and  the  case  of  an  assignment  of  the  future 
accruing  pay.  or  half  pay,  or  other  compensation,  as  the  right  to  arrearages  has 
become  absolute,  and  the  assignment  thereof  may  not  interfere  with  any  public 
pohcy.  Story's  Eq.  Jur.,  §  1040  f.  And  military  prize  money,  although  rest- 
mg  in  the  mere  bounty  of  the  crown,  is  held  to  be  different  m  its  nature  and 
objects  from  military  pay,  and  treated  as  a  right  of  property  rather  than  as 
a  personal  pension  or  reward.    Alexander  v.  Duke  of  Wellington,  %  Russ.  & 
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§  315,  It  must  be  added  that,  even  where  a  concluded 
contract  would  be  assignable,  the  benefit  of  an  offer  cannot, 
it  seema,  be  tranaf erred  by  the^  person  to  whom  it  is  made 
to  a  third  peraon.  "  In  case  of  an  offer  by  A.  to  sell  to  B., 
an  acceptance  of  the  offer  by  C.  can  establish  no  contract 
with  A.,  there  being  no  privity."(A) 

§  310.  The  assign  of  a  contract  may,  as  has  been  shown, 
sne  on  it ;  (i)  but  he  cannot,  by  notice  to  the  other  party  to 
the  contract,  deprive  him  of  the  right  to  complete  it  with  the 
original  contractor,  or  make  him  responsible  for  any  loss 
which  may  result  to  the  assign  from  the  completion  of  the 
contract  with  his  assignor.^') 

§  3iy.  Questions  may  of  course  arise  as  to  the  extent  of 
the  contract  to  the  benefit  of  which  the  assign  ia  entitled. 
Thus,  where  a  lease  was  agreed  to  be  granted  to  A.  of  an 
hotel  near  a  station,  and  it  was  further  agreed  that  A.  shonld 
have  the  occupation  of  the  refreshment  rooms,  the  question 
arose  whether  the  assign  of  the  lease  granted  to  A.  was  en- 
titled to  sue  for  the  occupation  of  the  refreshment  rooms. 
It  was  held  in  the  affimiative.(*) 

§318.  Where  a  contract  has  been  entered  into  for  the 
sale  of  property,  and  that  property  i^  afterwards  aliened  or 
assigned,  or  contracted  to  be  aliened  or  assigned,  and  the 
alienee  or  assign  has  notice  of  the  original  contract,  he  is 
liable  to  its  performance  at  the  suit  of  the  purchaser." 
"If,"  said  Lord  St.  Leonards,(/)  "the  contract  is  a  binding 
one,  it  can  be  enforced  against  any  party  in  whom  is  vested 

(A)  Uernell  v.  Sorteex,  S  Sm.  £  Glf.,  101,  ifflnned  (.  n.  Sbnir  t.  Fmut,  L.  R.  9  n.  L., 

117:  Boulton  t.  Joaei,  S  H.  A  N ,  Ki.  Sll ;  Cnblree  v.  Pools,  Id.  13  Bq..  IS. 

(0  Cf.  Blrmlngbim  Canal  Cot.  Con  wrlgbt,  (if  FUnwan  T,  Qieat  WesMni  B&Uwaf 

11  Cb.  D  ,  131  (cureiiaiil  to  give  rlcbt  of  pie-  Co.,  L.  B.  7  £q.,  116. 

empUoDi.  {Ij  Id  Standen  T.  Cnmer,  S  Dr.  A  War., 

J)  HcCTelgfat  T.  Fotter.  L.  H.  B  C1>.,(IM;  S9. 

Mylue,  85;  Stephens  v.  Bagwell,  Ifl  Ves.,  139.  It  may  be  laiii  down  as  a  gen- 
eral rule,  that,  where  an  equitable  interest  ia  assigned,  in  order  to  give  the 
assignee  a  loeiu  lUiiidi  injudieio  in  a  court  of  equity,  tbe  party  assiguing  sucti  a 
riglit  must  have  eitlier  a  substantial  possession,  or  some  capability  of  personal 
enjoyment  in  tbe  thing  assigned.  Prosser  v.  Edwards,  1  Younge  ifc  Col,,  481. 
'  Langdon  v.  Woolfolk,  3  B,  Mon,,  105;  Castle  v.  Wilkinson,  L.  R.,  8  Ch., 
SS6i  Caldwell  t.  Carrington,  9  Pet.,  80;  Hoagland  v  Latourctt,  1  Green  Ch., 
SM;  Glover  v.  Fisher,  11  10,,  MB;  Wright  v.  Dame,  33  Pick.,  BS;  Ciark  v. 
Flint,  22  id.,  821 ;  Baldwin  v.  Lowe,  33  Iowa.  867;  Snowman  v.  Hareford,  67 
Me.,  807;  Walker  v.  Cos,  25  Ind.,  257;  Patten  t.  Moore.  83  N.  H.',  383,  Ful- 
lerlon  v.  HcCurdy,  4  Lans.,  183;  Blane  v,  Buckner,  13  Lon.  &  Marsh.,  T8; 
Monis  v,  Hoyt,  11  Jlich.,  9;  see  Davis  v.  Eenry,  4  W.  Va.,  671;  Powell  v. 
Yoang,  4S  Hd.,  414. 
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the  legal  and  beneficial  interest  in  the  property."  "If," 
said  Lord  Ros8lyn,(ni)  "he  is  purchaser  with  notice,  he  is 
liable  to  the  same  equity,  stands  in  his  place,  and  is  bound 
to  do  that  which  the  person  he  represents  would  be  bound 
to  do  by  the  decree."  This  principle  has  been  acted  on  in 
numerous  cases,  (n) 

§  919.  In  particular  the  principle  applies  to  unregistered 
contracts  relating  to  land  in  register  counties.     Such  con- 
tracts may  be  enforced  against  subsequent  purchasers  who  ■ 
may  have  obtained  conveyances  which  they  have  registered, 
if  they  have  notice  of  such  prior  contracts.(o) 

g  990.  Where  a  person  having  a  prior  title  gets  in  the 
subsequent  estate  which  is  affected  by  the  contract,  and  has 
notice,  he  cannot  protect  himself  from  the  performance  of 
the  contract  by  his  elder  title ;  thus,  where  an  equitable 
mortgagor  entered  into  a  contract  for  a  lease,  and  then  the 
mortgagee,  whose  mortgage  was  prior  to  the  contract,  bought 
the  estate  with  notice,  he  was  held  bound  to  specifically  per- 
form the  contract  ■,{p)  and  again  where  A.,  having  only  the 
equity  of  redemption,  agreed  to  sell  to  B.,  and  subsequently 
both  A.  and  his  mortgagee  conveyed  to  C,  who  had  notice 
of  A.'8  contract  with  B.,  it  was  held  that  B.  might  enforce 
specific  performance  against  C.{qy 

(m)  In  Taylor  v.  BUhbert, !  Vm,  Jnn.,  4B7.    Sa.  &  a.,  aS7;  Goodwin  t.  FleUlng,  4  De  G. 

jn)  Jack>oa*>  Ci,»e,  5  Vln.  Abr.,  US,  pi.  3 :     M.  &  G.,  SO;  Waldron  t.  Jacob,  I.  H.  II  Eq. 

Boward  t.   Bopklnt,  2  AU  ,  871;  Ford  t.    IGl:  Rellly  t.  GarDett,ld,T  Eq.,1,  aod  tapia. 


T  Eq.,1,  aod  tapia, 
',  Duke  or  clisn 


and  Beli'B  D..  t;    j  181.    See,  loo,  Dyaa  t.  Cmlw,  2  Jon 


.. — .    ^BOIwhi! 

.'.  HewiLi,  3  Vea.,  9SS:  Kjiollya  T.  agalnataproTliIonalaBaigneelBlnaolveacv); 

Aleock.  G  Id.,  048;  Ueni  v.  UnltbT.  2  Sw.,  and  u  to  the  laat  meutionad  Case,  Cf.  Infta, 

277:  Spencey  Hogg  (beforeSbadwell.V.  C,  }  Mi. 

and  Lord  Cottenham),  1  Con„°a5;  DowallT.  {0)  Per  Jaraea,  L,  J,  Id  OreaveaT.Tobld, 

Dew.  1  Y.AC.  CO.,  34S;  nffincod  12  L.  J.  UCti.  D.,  GTS. 

Ch.,  1S3;  Crofton  t.  OrmsbT.S  Bcli.  &  J,et..  (pl  SniUb  t.  Pbllllpa,  1  Ke.,6M;  Momfind 

6SS;  Potter  t.  Sandara,  fl  Ha.,  J ;  Heraey  y.  t.  Mohvaaaer,  L.  E.  W  Eq,,  556. 

GlblflU,  18  Be>*.,  171;  Sbaw  i.  Thackra;,  1  (g)  LIgbUbol  *,  Horon.S  Y.  A  C.  Ex.,  S88. 


'  "It  is  well  settled,"  says  Chancellor  Kent,  in  Cbainpion  v.  Brown,  6  John., 
403,  "that  if  A.  enters  Into  a  contract  to  sell  land  to  B.,and  afterwards  refuses 
to  perform  his  contract,  and  sells  the  land  to  C,  for  u  valuable  coDsideration, 
B.  may,  by  bill,  compel  tie  purchaser  to  convey  to  him,  provided  he  be  charge- 
able in  the  notice,  at  the  time  of  his  purchase  of  B.'s  equitable  title  under  Uie 
agreement."  And  it  was  there  further  eaid,  that  the  "  rule  that  afEects  the  pur- 
cliaser  is  just  as  plain  as  that  which  would  entitle  the  vendee  to  a  s^ific  per- 
formance against  the  vendor.  If  he  he  a  purchaser,  with  notice,  he  is  liable  to 
the  same  equity,  standi  in  his  place,  and  is  bouad  to  do  that  which  the  person 
he  represents  would  be  bound  to  do  by  the  decree.  The  purchaser  from  the 
Teudor  takes  the  estate  subject  to  the  cQarge,  and  so,  I  apprehend,  does  a  pur- 
chaser from  the  Teudee,  and  he  is  equally  responsible  in  respect  to  the  estate. 
The  vendor  cannot  niake  him  personally  liable  for  the  purchase  money,  hut  the 
eatate  is  liable;  and  If  he  he  a  purchaser  n'ith  notice,  it  is  the  same  thing 
whether  the  esUite  had  or  bad  not  been  actually  conveyed  by  the  vendor."  See 
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§  1*91.  Thia  principle  of  notice,  nnder  somewhat  pecnliar 
circumstances,  was  applied  by  Lord  Eldon  in  the  case  of 
Mortlock  V.  BuUer  ;(r)  there  the  plaintiff  alleged  that  a  con- 
tract had  been  entered  into  by  trastees  of  a  maniage-eettle- 
m  10  TflB.,  sm,  315. 

Hurray  &  Winter  v.  Ballou  &  Hunt.  1  John.  Ch.,  568;  Heatley  v.  Finster,  8 
id.,  168.  AB^gneeH  take  subject  to  all  prior  equities  between  the  original  par- 
ticB.  Scott  V.  ShroeTe,  13  Wheat.,  605;  Bacon  v.  'Warner,  1  Root,  a40;  John- 
son \.  Pryor,  5  Hcyw.,  248;  Stockton  v.  Cook,  S  Muaf.,  68;  Eslep  v.  Walking, 
1  Bland.,  486;  MuUikin  t.  MulUkio.  id.,  538;  Gay  t.  Oay,  10  Paige,  S69;  Liv- 
ingston V.  Dean,  3  John.  Ch.,  479;  King  v.  Liudaay,  3  Ired.  Ch,,  TU;  Porter  v. 
Breckenridge,  Hardin,  31.  Thus,  the  assignee  of  trust  property,  witJi  notice  of 
the  trust,  takes  it  subject  to  the  tniM.  Breedlore  v.  Stump,  8  Ycrg,.  257. 
And  the  assignee  of  ft  judgment  takes  it  subject  to  all  the  equities  eiisling 
sfainst  it  in  the  bands  of  the  plaintiff  tberein.  Jordan  v.  Black,  3  Hur. ,  80. 
But  equities,  in  order  to  be  available  against  an  assignee,  must  arise  previously 
to  the  assignment,  or.  at  least,  before  notice  thereof.  Ridgway  v.  Collins,  8 
A.  K.  Marsh.,  410.  Therefore,  equities  arising  between  the  maker  and  assignee 
of  a  note,  after  the  assignment,  cannot  be  enforced  against  the  assi^ee. 
Daviess  v.  Newton,  S  J.  J.  Marsh.,  8S.  It  seems,  however,  that  there  is  an 
exception  to  the  doctrine  of  notice.  "There  is  a  peculiarity  in  the  case  of  a 
dowress,  which  operates  against  her,  and.  upon  this  point  of  notice,  is  proper 
to  be  mentioned.  Though  notice  of  the  title  will  protect  eveiy  other  int^^st  In 
the  inheritance,  it  will  not  protect  her's."  Story's  Eq.  Jur.,  §  410  (1).  There- 
fore, a  purchaser  or  mortgagor  (who  is  a  mortgagor  pro  tanio],  though  he  has 
notice  of  a  right  of  dower  attaching  upon  the  estate  ne  is  about  to  purchase. 
may  advance  his  money,  and.  taking  in  a  term,  may  avail  himself  of  it,  and 
thereby  utterly  defeat  the  right  of  dower.  Wynn  v.  Williams,  3  Ves.,  134; 
Hole  V.  Smith,  Jacob's  Rep., 497;  Maimdrell  v.  Maundreli.  10  Ves.,  371;  Swan- 
nock  Y.  Liflotd,  Ambl.  R.,  6;  Radner  v.  Vanderbendy,  Show.  Pari.  Caa„  89. 
A  purchaser  without  notice  is  not  chargeable;  and,  therefore,  though  a  pur- 
chaser at  a  public'sale  be  chargeable  with  notice,  yet  a  bona  ,^rb  J>urchaser, 
under  him,  is  not  affected  by  his  notice.  Demarest  v.  Wynkoop,  8  John.,  147; 
Wallwya  v.  Ijee,  fl  Ves.,  24  The  rule  is  not,  "however,  absolutely  universal; 
for  it  has  been  broken  in  upon  in  two  classes  of  cases.  In  the  first  place,  it  is 
not  allowed  in  favor  of  a  judgment  creditor  who  has  no  notice  of  the  plaiDtifC's 
equity.  This  appears  to  proceed  upon  the  principle  that  such  judgment  creditor 
shall  be  deemed  entitled  merely  to  the  same  rights  that  the  debtor  bad,  as  he 
comes  in  under  him.  and  not  through  him;  and  upon  no  new  consideration, 
like  a  purchaser.  Burgh  v.  Burgh,  Rep.  Tem.  Finch,  28."  Story's  Eq.  Jur., 
g  410  (1).  It  has  been  likewise  siiid  that  a  second  exception  has  been  fomied 
m  reference  to  dower,  which  is,  that  the  rule  docs  not  apply  in  favor  of  a  bona 

C  purchaser  without  notice  against  the  claims  of  a  doweress,  as  sucU.  Wil- 
ns  V.  Lambe,  3  Brown's  Ch.,  364.  But  this  has  been  considered  as  an  inno- 
Tation  without  adequate  foundation;  and  the  propriety  of  the  distinction  has 
been  much  questioned.  See  Gerrard  v.  Saunders,  3  Ves.,  454.  Wliero  A.  pur- 
chased an  estate,  with  notice  of  an  incumbrance,  and  then  sold  it  to  B  ,  w^o 
had  no  notice,  and  B.  afterwards  sold  it  to  C,  who  had  notice,  it  was  held  that 
the  estate  in  the  bauds  of  C.  was  discharged  of  the  incumbrance,  notwithstand- 
ing the  notice  of  A.  and  C.  And  this  doctrine  has  ever  since  been  adhered  to, 
as  an  indispensable  muniment  of  titie.  But  if  the  estate  becomes  revested  in 
the  original  party,  the  original  equity  will  reattach  to  it  in  his  hands.  Story's 
Eq.  Jur.,  %  410.  In  England,  it  is  well  settled  that  registration  of  conveyances 
does  not  amount  to  constructive  notice  to  subsequent  purchasers.  Wyatt  v. 
Harwell,  10  Ves.,  4a'!;  Jolland  v.  Stombridge,  3  id..  477.  But  in  America  it  is 
uniformly  held,  that  such  registration  operates  as  constructive  notice  to  all 
buyers  of  any  estate,  legal  or  equitable,  in  the  same  property.  ParKhum  v. 
Alexander,  1  John.  Ch.,  894. 
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ment,  who  had  a  power  to  sell  with  the  consent  of  the 
hnsband  and  wife ;  after  the  bill  was  filed,  the  wife  died, 
and  the  hnsband's  estate  for  life  and  remainder  in  fee  were 
bronght  together,  and  the  legal  power  of  sale  in  the  tmstees 
was  extingnished.  But  Lord  Eldon  said  that  if  the  pur- 
chaser had  entered  into  the  contract  with  the  approbation 
of  the  hnsband  and  wife,  as  was  required  by  the  settlement, 
the  contract  bound  the  estate,  and  should  be  made  good 
by  those  who  took  interests,  if  it  could  not  out  of  the 
power. 

g  333.  This  principle  is  not  confined  to  executory  con- 
tiBCts,  but  applies  also  to  the  specific  relief  given  in  respect 
of  covenants  and  other  executed  contracts,  for  these  may  in 
all  cases  be  enforced  against  any  person  into  whose  hands 
the  property  in  question  may  come  with  notice. 

§  333.  Contracts  to  devise  lauds  have  been  enforced 
against  persons  claiming  them  under  the  party  contracting 
to  make  the  will.(*)' 

§  934.  One  particular  species  of  assignment  of  a  contract 
arises  in  the  cases  in  which  a  railway  or  other  public  com- 
pany has  entered  into  a  contract,  and  subsequently  becomes 
amalgamated  with  some  other  company ;  for  by  this  process 
the  liability  under  the  contracts  of  the  existing  companies 

(*)  Gortmer  V.  Pkddiiton.  3  Ventr.,  SBS;  031;  >IMdh>raT.  8mi(li,4  Riiii.,3]B;  L«ui 

8.  C.  u  Goltmers  t.  BatUaon,  1  Vem.,  iS.  v.  WleiDiolt,  1  01.  AFln  ,eili  JoneaT.Hoir, 

And  aee  rartber,  u  to  contimcti  to  make  Willi  T  H&.,  W7:  3.  C,  fi  C.  B.,  1:  Barkwonb  T. 

eon  lain  liigp»TtlCTil>rdl»po»moBB.  Lord  ff»l-  Voanr.  4  Drew.,  1;  SyTe  t.  HoniOjie  L.  J. 

pole  V.  Lord  Orfbnl.  3  Vm.,  tOS;  Jonci  v.  Ch.,7ST;  SW.B.,S70i  Alderuo y. UadUlMd, 

l(utin,Sid.,9a6,n.;7orteKQa  T.  Honnah,  5Bi,D.,S93. 
1S1<L,S7;  NMdliam  T,  KlrkmBD.S  B.  A  AI.. 


law  will  bo  compelled  to  convey  the  property  according  to  the  terms  of  the 
agreement.  Such  contract  is  regarded  with  euBpicion,  and  will  not  be  suslaioed 
except  npon  the  etrongest  evidence  that  it  wns  rounded  upon  a  valuable  cooaid- 
eraUon,  and  waa  the  deliberate  act  of  the  decedent.  Logan  v.  Weidiolt,  7 
Bligh  (N.  8.).  1;  Rives  v.  Rives,  3  Deasau.'s  Eq..  105;  Izard  t.  Izard.  3  id.. 
116,  note;  McClurev.  McClure.l  Pa.  Stat.,  378;  Brinker  v.  Brinker,  1  id,.  53; 
Logan  V.  McGiniuB,  13  id,.  S3;  Mundseph  v.  Kilboum,  4  Md.,  450;  Wright  t. 
Tinaley.  30  Mo.,  888;  Quptonv.  Gupton.  47  id..  37;  Sutton  v.  Hay  don,  H3  id., 
101;  Johnson  v,  Hubbell,  10  N.  J.  Eq.  (3  Stock,},  332;  Finsly  v.  Parkhurat,  39 
Md.,  58;  Harder  v.  Harder,  3  Sandf.  Ch..  17;  Carsligle  v,  Flemmines.  1  Har- 
Tiag.,  131.  In  Stafford  v,  Bartholomew.  3  Carter,  16^,  a  contrary  rule  is  held. 
See  as  to  the  power  to  devise,  Shakespeare  v.  Markham,  10  Hun,  all;  Ogilvie 
T.  Ogilvie,  1  Bradf,,  856;  Bowen  v,  Bowen,  3  Bradf.,  336;  Williams  t,  Hutch- 
faeon.  3  N.  Y.,  812;  Robinson  v.  Raynor.  28  M,,  4M;  Patseil  v,  Slryker.  41 
id,  480;  Lisk  v.  ShaDuon.  36  Barb.,  433;  Cox  v.  Cox.  36  Qratt.,  805;  Sprinklo 
T,  Hayworth,  86  id.,  884. 
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is  transferred  to  the  oew  body  which  arises  out  of  their 
fasion.(^ 

§  333.  It  may  here  be  noticed  that  if  a  contracting  party 
become  a  bankrnpt  or  a  liquidating  debtor,  specific  perform- 
ance cannot  be  enforced  against  the  trustee  without  his 
consent.  («) 

(f)  StanleTT.CheeteraiUIBlrkeiiheadKsIl-  N.,  088.  cr.  Eiuaat  r.  SIchalli.B  H.  L.  C, 
Wftf  Co..  9  Sim  ,  aU:  S.  C,  3  Hj.  ±  Cr..  771;  101,  And  u  ">  nllvET  RnnmuilaB  mtm  38  and 
E>rl  or  Lindser  t.  Ore&t  Norttisiti  B&IItk;    27  VlDL,  O. 


Co  ,  10  Hs.,  OH  (wbere  tli«  o«M>  ai 

maUon  estsblUliing  thla  princlpla  ___    .__ .,. ._ _._ 

coued];  Clar  y.  RaSotA,  1  Slnt.  (X  S.),MOi  MB;  Orlebu'  v.  Fletcher. 

BallljurT.  BrDe>t,aC.  B.  (K.  S.),  601;  Sol-  738;  Kill  t.  Nokea,  14  ».. 

Tenor  Uatail  Gnuautee  Co.  v.  Yort,  S  H.  A^  v.  CrntM,  3  Jon.  A  L.,  HO. 
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CHAPTER  V. 

OF  THE   LIABILITy'oF   COMPANIES   FOR  THE    CONTRACTS   OF 
THEIE  PROMOTERS. 

§  396.  Another  very  important  exception  to  tbe  general 
rale,  as  to  parties  to  the  contract  alone  being  parties  to  the 
action,  ia  furniahed  by  the  doctrine  introduced  and  acted 
on  by  Lord  Cottenham,  that  a  public  company  after  incor- 
poration may  be  sued  for  the  specific  performance  of  con- 
tracts entered  into  before  the  passing  of  its  act  by  the 
promoters — on  the  ground  that  the  company  stands  in  the 
place  of  the  promoters,  or,  to  use  the  language  of  Lord 
Jeffrey  in  the  court  of  session,  that  the  fact  of  "a  party 
having  passed  from  the  chrysalis  to  the  butterfly  state,"  (a) 
creates  no  difficulty  in  the  enforcement  of  such  a  contract. 

§  397.  The  principle  was  first  introduced  in  the  case  of 
Edwards  v.  The  Grand  Junction  Railway  Co.;  (&)  there  Moss, 
who  was  the  agent  of  the  promoters  of  a  railway,  entered 
into  a  contract  with  the  trustees  of  a  public  highway,  whilst 
the  railway  bill  was  before  Parliament  by  which  Moss 
agreed  that  he  would  enter  into  a  contract  to  the  effect  of 
certain  clauses  which  the  trustees  had  been  desirous  to  have 
inserted  into  the  bill,  and  would  get  the  same  confirmed 
under  the  seal  of  the  company  intended  to  be  incorporated, 
the  conti-act  being  expressed  to  be  made  on  the  understand- 
ing that  the  tmstees  should  offer  no  opposition  to  the  bill, 
and  that  the  contract  should  be  void  on  Moss  delivering  to 
the  trustees  the  engagement  of  the  intended  company  to  the 
same  effect.  The  bill  passed:  the  company  proposed  to 
make  a  road  across  the  railway  of  a  nan'ower  width  than 
that  stipulated  for  by  the  clauses  beforementioned  :  on  a 
bill  filed  by  the  trustees  against  the  company  for  a  perform- 
ance of  the  contract  and  an  injunction,  the  company  was 

(a)  Cali!doTiliinaii<1Ilaiiibartoii(ta)rsJuDC-       <A)  1  M7.  ACr.tSMi  ^.  C  ,  I  Rail,  C„  173; 
ttOD  B^IwbtGo.  <r.  TbaM&glitrBteiol  Hd-    l>«liDT«  Slia<lwell,V.  U,  7  Sim.,  SIT. 
«iiib>u«li,  S  H-Q.,  3H. 
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.  held  to  be  bound  by  the  contract  entered  into  by  the  pro- 
moters before  incorporation,  "The  question,"  said  Lord 
Cottenham,  in  delivering  iudgment,{c)  "  is  not  whether  there 
be  any  binding  contract  at  law,  but  whether  this  court  vnO. 
permit  the  company  to  use  their  powers  under  the  act  in 
direct  opposition  to  the  ajrangement  giade  with  the  trus- 
tees prior  to  the  act,  upon  the  faith  of  which  they  were  per- 
mitted to  obtain  such  powers.  If  the  company  and  the 
projectors  cannot  be  identified,  stUl  it  is  clear  that  the  com- 
pany have  succeeded  to,  and  are  now  in  possession  of,  all 
that  the  pi'ojectors  had  before,  they  are  entitled  to'  all  their 
rights,  and  subject  to  all  their  liabilities.  If  any  one  had 
individually  projected  such  a  scheme,  and,  in  prosecution  . 
of  it,  had  entered  into  arrangements,  and  then  had  sold  and 
assigned  all  his  interest  in  it  to  another,  there  would  be  no 
legal  obligation  between  those  who  had  dealt  with  the  origi- 
nal projector  and  such  purchaser ;  but  in  this  court  it  would 
be  otherwise.  So  here,  as  the  company  stand  in  the  place 
of  the  projectors,  they  cannot  repudiate  arrangements  into 
which  such  projectors  had  entered ;  they  cannot  exercise 
the  powers  given  by  Parliament  to  such  projectors  in  their 
.  corporate  capacity,  and  at  the  same  time  refuse  to  comply 
with  those  terms  upon  the  faith  of  which  all  opposition  to 
their  obtaining  such  powers  was  withheld."  The  same 
principle  was  subsequently  acted  on  by  his  lordship  in  the 
cases  of  Stanley  v.  The  Chester  and  Birkenhead  Railway 
Co.(^  and  Lord  Petre  v.  The  Eastei'U  Counties  Railway 
Co.(e) 

§  338,  The  conditions  under  which  the  doctrine  in  ques- 
tion is  applicable,  if  they  have  not  been  narrowed  by  sub- 
sequent cases,  have  at  least  been  more  clearly  defined  than 
they  were  in  the  cases  already  referred  to.  These  condi- 
tions seem  to  be  (1)  that  the  company  must  have  taken  the 
benefit  of  the  contract,  and  (2)  that  the  conti-act  must  be 
for  something  warranted  by  the  terms  of  the  incorporation. 

§  339.  (1)  The  company  itself,  after  incorporation,  must 
either  have  taken  the  benefit  of  the  conti-aet,  or  have  other- 

le)  IHt.  &Cr.,ST£.  Btrmlailiun  BallvayCo,,  S  My.  &  Cr.,7S1, 
fd)  B  Uv.  ACr.,  773;  a.  C,  1  BaU.  C,  SSl  andtn  DooT.rbeLOBdon&ndCroriluiiBaD- 
belbre  Staadi*eU.V.  C,  S  Slm-SM.  WBT  Co.,  1  BalL  C,  U)7;  and  KB  VsuxUbU 

(e)  IBaU.C.,Ua.    Bee,  >)■(),  par  Lord  Cot-  BrldgeCo.  T.  XulSpencer,  Jsc,  B4. 
teabua  Is  SnoDtuUgli  v.  UAUclieater  and 
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wise  recognized  it  as  a  contract  binding  on  them.  It  is  not 
enough  that  the  opposition  to  the  intended  bill  was  with- 
drawn, as  that  is  a  consideration  moving,  not  to  the  com- 
pany, but  to  the  promoters.  Therefore,  where  a  company 
was  incorporated  in  consequence  of  the  withdrawal  of  the 
plaintiffs  opposition, -bnt  after  that  event  they  had  not  en- 
tered upon  any  of  the  land,  or  in  anywise  adopted  the  con- 
tract, except  by  fruitless  negotiations,  Lord  Romilly,  M.  R., 
refused  specific  performance  of  the  contract,  and  declined 
to  order  the  defendants  to  admit  the  validity  of  the  contract 
in  an  action  at  law  ;  (/)  and  his  lordship  acted  on  the  same 
principle  in  the  case,  which  shortly  afterwards  came  before 
"him,  of  Preston  v.  The  Liverpool,  Manchester  and  Newcas- 
tle Railway  Go.(ff)  In  The  Earl  of  Lindsey  v.  The  Great 
Northern  .Railway  Co., (A)  Lord  Hatherley  {then  V.  C.)  ex 
plained  the  principle  of  these  cases  in  a  way  strongly  sup- 
porting the  first  condition  above  stated.  He  considered 
that  the  cases  did  not  proceed  on  the  principle  of  contract 
through  the  agency  of  the  promoters,  biit  on  the  principle 
that  the  court  will  not  allow  a  body  to  exercise  powers  ac- 
quired by  means  of  a  previous  contract  and  arrangement, 
without  carrying  that  contract  and  arrangement  into  full 
effect.  To  this  extent  the  court  acts  negatively  ;  but  having 
once  acquired  jurisdiction,  then  itjs  action  is  positive  as 
well  as  negative,  and  therefore  it  will  not  merely  restrain 
the  doing  of  acta  contrary  to  the  contract,  but  will  enforce 
every  portion  of  it.  Lord  Campbell  also,  in  his  judgment 
in  The  Eastern  Counties  Railway  Co.  v.  Hawkes,(i)  sup- 
ported the  same  view  of  Cottenham'  8  doctrine.  But  it  must 
be  added  that  Lord  St.  Leonards,  from  the  obaervations  he 
made  in  the  last-mentioned  case  on  Gooday  v.  The  Colchefl- 
ter  Railway  Co.,{f}  appeared  inclined  to  uphold  that  doc- 
trine in  its  utmost  generality,  and  to  hold  that  the  conduct 
of  the  directors,  after  the  act,  in  relation  to  the  execution 
of  their  powers,  cannot  absolve  them  from  liability  in  re- 
spect of  the  benefit  which  they  secured  by  the  withdrawal 
of  the  opposition  to  the  bill. 

(f)  Qood&T  T.  CotehMtnr,  elo.,  BaUnT  (g)  n  But.,  110. 

Co., 17  BMT..t8Si  Wllllama  T.  St  Qoom^i  (h)  1OH>.,«04. 

HuboT  Co.,  S  Jar.  (N.  8.),  lOU  (Lord  Bwn-  W  t  H.  L  C,  SOB. 

UI7,  H.  B.);  S  De  O.  &  J.,  M7.  U)  Id..  306. 
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§  930.  In  Williams  v.  The  St.  George's  Harbor  Co.,(A> 
the  company  after  incorporation  had,  by  an  agreement, 
been  made  parties  to  an  action  by  the  plaintiff  against  the 
promoters  on  a  contract  entered  into  by  the  promoters  be- 
fore incorporation,  and  had  consented  to  a  judgment  in  that 
action.  That  Judgment,  by  consent,  was  held  to  be  a  suffi- 
cient recognition  of  the  contract  of  the  promoters  as  a  con- 
tract binding  on  the  company  to  give  the  court  of  chancery 
jurisdiction. 

§  931.  Where  the  contract  is  within  the  powers  of  the 
future  company,  and  is  beneilcial  for  the  company,  and  the 
company  sues  upon  it,  the  other  contracting  party  cannot, 
on  the  ground  of  want  of  mutuality,  raise  any  objection  to 
the  company's  enforcing  the  contract.(^) 

g  333.  (2)  The  second  condition,  viz. :  that  the  contract 
must  be  for  something  warranted  by  the  terms  of  the  incor- 
poration, and  which  the  company  is,  therefore,  competent 
to  perform  under  the  powers  of  its  act,  is  established  and 
illastrated  by  the  case  of  The  Caledonian  and  Dumbarton- 
shire Junction  Railway  Co.  v.  The  Magistrates  of  Helensi- 
bnrgh,(w)  which  came  before  the  House  of  Lords  from  the 
court  of  session  in  Scotland.  The  magistrate  of  Helensburgh 
had  agreed  with  the  promoters  of  the  railway  to  afford  the 
projected  company  certain  facilities  for  the  construction  of 
the  railway  through  the  town,  and  to  petition  Parliament  in 
favor  of  the  bill;  and  the  promoters  on  their  part  agreed  ' 
that  the  company  should  pay  for  the  making  of  a  quay  and 
harbor,  which  tlie  magistrates  were  to  apply  to  Parliament 
for  powers  to  make.  Lord  Cranworth.  after  animadverting 
on  the  general  principle  introduced  by  Lord  Cottenham, 
decided  the  case  on  the  ground  that,  in  the  instances  before 
that  judge,  the  acts  to  be  done  were  within  the  powers  of 
the  company  when  incorporated,  whereas  here  the  object  of 
the  arrangement  was  to  apply  the  funds  raised  under  legis- 
lative authority  for  the  purpose  of  the  raUway  to  an  object 
foreign  from  that  of  the  railway,  namely,  the  construction 
of  a  pier  and  harbor. 

§  333.  Again,  in  Preston  v.  The  Liverpool,  Manchester 

(H  9  De  a  A  J.,  HT.  fm)  1 11>Q.,  Sn. 

<i)  Bedfbrd  uid  CunbTldxe  Ballwar  Co.  *. 
Btanler.tJ.  «H.,T48. 
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and  Newcastle-upon-Tyne  Janction  Railway  Co,,{n)  Lord 
Cranworth  held  that  a  contract  to  pay  £5,000  to  a  person 
for  not  opxKiaing  a  bill  in  Parliament  would  be  ultra  vires 
of  a  raUway  company  when  incorporated,  and,  therefore, 
that  it  conld  not  be  enforced  against  the  company  by  reason 
of  ita  having  been  entered  into  by  the  promoters.  A  very 
similar  decision  was  pronounced  by  Kindersley,  V.  C,  in 
The  Earl  of  Shrewsbury  v.  The  North  Staffordshire  Railway 
Co.{o)  There  the  promoters  had  agreed  to  pay  to  the  plain- 
tiff £2,000  for  his  support  in  obtaing  their  act,  and  the 
directors  of  the  company  after  incorporation  had  ratified 
the  bargain.  It  was  held  to  be  vZtra  vires  of  the  company 
and  not  binding,  thougti  entered  into  by  the  promoters  be- 
fore the  passing  of  the  act. 

§  334.  Not  only  have  these  conditions  been  imposed  on 
the  doctrine  as  laid  down  by  Lord  Cottenham,  but  grave 
doubts  have  been  thrown  on  the  very  principles  of  his  de- 
cisions by  Lords  Cranworth  and  Brougham,  and  by  Kinder- 
sley, V.  C.  Thus,  in  the  case  already  referred  to  of  The 
Caledonian  and  Dumbartonshire  Junction  Railway  Co.  v. 
The  Magistrates  of  Helensburgh,  (p)  Lord  Cranworth,  in  a 
written  judgment  which  had  before  its  delivery  received  the 
concurrence  of  Lord  Brougham,  though  deciding  the  case 
upon  the  point  before  mentioned,  fully  considered  the 
general  principle  in  question,  and  disapproved  of  it.  His 
■  lordship  observed  that  the  doctrine  in  question  could  be 
supported  only  on  the  assumption  that  the  company  when 
incorporated  is  in  substance,  though  not  in  form,  a  body 
succeeding  to  the  rights  and  coming  into  the  place  of  the 
projectors ;  and  then  proceeded  to  show  that,  in  his  judg- 
ment, it  is  such  a  body  neither  in  form  nor  in  substance. 
The  body  incorporated,  he  argued,  is  not  confined  to  the 
projectors,  and  may  even  include  none  of  them  ;  the  act  of 
parliament  when  passed  becomes  the  charter  of  the  com- 
pany, prescribing  its  duties  and  declaring  its  rights ;  and 
all  persona  becoming  shareholders  have  a  right  to  consider 
that  they  are  entitled  to  all  the  benefits  held  out  by  the  act, 
and  liable  to  no  obligation  beyond  those  which  are  there 

(B)  S  H.  lo  a.  eot,  ^1.    See,ftl*>,T.«omlii-       (p)  air-Q,391.    Bm,  &lM>,  WHIItmi 


, J    George'*  hwborCOyS  Jar.  {N.S.),IUl*ti«[il 

BUlwar  Co  ,  B  K.  A  J. ,  «U.  Bo^7,  H.  B.);  1  De  G.  *  J.,  M7. 


D.qitizeabyG00l^lc 


112        FRY  ON  SPECIFIC  PEHFOEMANCE  OP  CONTRACTS. 

indicated ;  that  to  permit  other  terms  to  be  imposed  on  the 
shareholdera  behind  the  terms  of  incorporation,  would  lead 
to  injury  to  the  shareholders,  and  often  to  a  fraud,  or  at 
least  a  surprise  on  the  legislature ;  and  that,  to  render 
special  terms  as  to  particular  cases  or  persons  binding  on 
the  company,  they  ought  to  be  the  subject  of  special  clauses 
in  the  act,  whereby  the  whole  truth  could  be  disclosed,  and 
neither  the  legislature  nor  any  person  taking  shares  could 
complain.  Again,  in  the  case  of  Preston  v.  The  Liverpool, 
Manchester  and  Newcastle-upon-Tyne  Junction  Railway 
Co., (j)  Lords  Cranworth  and  Brougham  expressed  similar 
views  of  the  doctrine,  although  the  ground  on  which  they 
dismissed  the  plaintiff  s  appeal  was  that  the  contract  waa  in 
itself  conditional  on  the  construction  of  the  railway.  And 
Kindersley,  V.  C,  in  a  case  already  referred  to(r)  expressed 
himself  adversely  to  Lord  Cottenham'  s  view. 

§  335.  In  this  state  of  the  authorities,  it  is  difficult  to 
speak  with  certainty  as  to  how  far  the  doctrine  in  question 
is  to  be  considered  as  law ;  on  the  one  hand,  it  has  been 
repeatedly  acted  on  by  Lord  Cottenham,  and  appears  to 
have  been  adopted  by  Lords  Campbell  and  St.  Leonards ; 
on  the  other  hand,  the  principles  upon  which  it  rests  have 
been  criticised  by  Lord  Hatherley  (when  V.  C),  and  have 
been  distinctly  disapproved  of  by  Lords  Brougham  and 
Cranworth  and  Kindersley,  V.  C,  upon  reasonings,  to  say 
the  least,  of  the  greatest  weight  and  cogency.  In  the  judg- 
ment of  Kindersley,  V.  C. ,  in  the  case  last  referred  to  (r)  will 
be  found  a  very  careful  statement  of  the  reasoning  for  and 
against  this  doctrine  of  Lord  Cottenham.  It  is  difficult  to 
refuse  assent  to  the  learned  judge's  conclusion  that  "it 
■would  be  most  consonant  with  legal  principle,  most  just, 
and  most  for  the  public  benefit,  to  hold  that  contracts  of 
the  promoters  with  landowners  are  not  binding  on  the  com- 
pany, unless  sanctioned  by  the  act  constituting  the  com- 
paiiy."(«) 

{g)  S  B.  L.,  MS,  aOniiliis  the  dAdalon  of      (r)  Bftrl  of  Shrewiboiy  t.  Horth  St&ffoid- 
Lord  BomlllT,  M.  B.,  IT  BeaT.,  IIS.    See  tbe    sblra  BaUwv  Co.,  L.  B.  1  Bq.,  (BS. 
une  cue  b^ra  Lord  Cnutwortb  u  V.  C,  1       (t)  L.  B.  1  Sq.,  6U-e. 
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§  93tf.  The  cases  which  arise  where  the  conti-act  is  made 
by  an  agent  require  consideration,  as  sometimes  affording 
an  apparent  exception  to  the  role  that  parties  to  the  contraot 
only  can  be  parties  to  the  action. 

§  337.  Where  agents  contract  ostensibly  as  snch,  and  in 
tte  names  j>t  their  principals,  little  difficulty  can  occur. 
The  principals  here  are  the  proper  parties  to  sue  and  be 
sued,  and  it  Is,  in  the  absence  of  special  circumstances,  im- 
proper to  make  snch  an  agent  a  party  to  the  action.(a)  In 
one  case,  where  an  agent  having  no  interest  whatever  was 
made  a  co-plaintlfF,  the  bill  was  held  to  be  demurrable.  (&) 

§  338.  Where,  on  the  other  hand,  agents  appear  on  the 
face  of  the  contract  as  principals,  the  case  is  different.  The 
principle  by  which  these  cases  are  regulated,  ia  laid  down 
with  great  clearness  by  Lord  Wensleydale  in  Hl^^ns  v. 
Senior. (c)  "There  is  no  doubt,"  said  his  lordship,  "that 
where  such  an  agreement  is  made,  it  is  competent  to  show 
that  one  or  both  of.  the  contracting  parties  were  agents  for 
other  persons,  and  acted  aa  such  agents  in  making  the  con- 
tract,  so  as  to  give  the  benefit  of  the  contract  on  the  one 
hand  to,{(?)  and  charge  with  liability  on  the  other,  (c)  ihe 
nimamed  principals — and  this,  whether  the  agreement  be  or 
be  not  required  to  be  ia  writing  by  the  Statute  of  Frauds  ; 
and  this  evidence  in  no  way  contradicts  the  written  agree- 
ment. It  does  not  deny  that  it  is  binding  on  those  whom, 
on  the  face  of  it,  it  purports  to  tnnd ;  but  shows  that  it  also 
binds  another,  by  reason  that  the  act  of  the  agent,  in  sign- 
ing the  agreement  in  pursuance  of  his  authority,  is,  in  law, 

(a)  JoIuiMDT.OcllbT,SP.Wmi.,ITT;8miai  B.,  01  (asent  Ml*  plmtntUt);  vid  Me,  u  to 

T.  Cluiw.  IS  Vm.,  171;  Uli  LUHt  T.  Bmtb,  iiiU]alndw,  JS  jud  IB  Vto.,  otL  BB,  {  M,  utd 

1  Alk^)M:IEx  pWM  Eartqp,  UVm.,  8tt,  Ord.  XVI,  r.  IS. 

IUiCIwVt.  Lord  Sltnt,  L.  K.  B  Bq.,Sl.       (a)  SU.  «  W.,SU.    CT .p«r  Kntsbl  BrOM, 

Aa  to  tbe  Mcond  srooad  ofOratursr^lD  the  ^',£'>„>^^'^^^^  *B^t&*^  ^alh '™ 

A)  Kl^  of  epmln  V. 
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the  act  of  the  principal.  But,  on  the  other  hand,  to  allow 
evidence  to  be  given  that  the  party  who  appeara  on  the  face 
of  the-  instmment  to  be  personally  a  contracting  party,  is 
not  such,  would  be  to  aUow  parol  evidence  to  contradict  the 
written  agreement,  which  cannot  be  done."  The  Statute  of 
Prauda,  as  we  shall  subsequently  see,(/)  does  not  require 
that  the  authority  of  the  agent  should  be  In  writing  where 
the  contract  is  required  to  be  so.' 

(/>PaHm,ch.u,|iue. 

■  In  reference  to  the  case  of  Hig^ns  t.  Soiior,  and  the  rule  which  it  goes  to 
establish,  it  was  said  b^  Uawn,  J.,  in  Fenljrv,  Stewart,  S  Sondf.  Sup.Ct.,  100, 
after  quoting  the  decision  of  Mr.  Baron  Parke,  as  given  in  the  leil,  "Now  it 
requires  very  nice  powers  of  diacrimination,  we  think,  to  perceive  how  the  in- 
troduction of  a  new  party  Into  the  contract  is  not  a  contradiction  of  the  written 
instrument,  as  well  as  the  striking  out  of  a  party  already  in.  According  tr  "■■- 
— ...... ..__... ...._    oUa  &  Co.  are  liable  on  "- ^ 


written  instrument  and  violate  the  statute;  but  it  Is  no  contradiction  of  the 
written  instrument,  and  no  violation  of  the  statute,  to  admit  parol  proof  to 
show  that  the  defendants,  although  not  named  In  the  contract,  are,  neverthe- 
less, parties  to  it,  and  are  to  be  charged  with  lis  performance.  They  are  to  b© 
charged  as  principals,  not  on  their  own  signature,  but  on  parol  proof  of  the 
relation  in  which  Oiey  stood  to  Otis  &  Co.,  who  themselves  subscribed  the  con- 
tract as  prindpals.  "  It  is  to  be  observed  (hat  the  remarks  of  Baron  Parke, 
which  we  have  quoted,  were  not  necessary  to  the  decision  of  the  (Question 
then  before  the  court.  The  aueation  was  not  whether  the  unknown  principals 
should  be  charged,  but  whether  the  defendents,  who  signed  the  c  '" 

th«r  ow:  

merely. 

coming  from  a  profound  and  learned  Jurist,  yet  have  c 

authonty,  and  would  not  be  regarded  as  such  in  his  own  cumi..     iue  uu>.ui>iv 

which  he  has  thus  advanced,  however,  U  adopted  by  Mr.  Justice  Story,  in  hi» 

■work  on  agency.     He  says  that  "written  contract,  made  by  a  factor  in  Ms  owu 

name,  for  the  purchase  or  sale  of  goods  for  his  principal,  wilt  bind  the  piin<d- 

pal,  and  he  may  be  sued  thereon  exactly  as  if  no  were  named  in  !t,  for  it  is 

treated  as  the  contract  of  the  principal  as  well  as  the  agent.'    (Btorr  on  Agency, 

§161.)    'We  were  not  on  the  argument  referred  to,  and  on  Inveadgationa  have 

not  discovered  anv  case,  decided  in  England,  supporting  the  portion  thus  laid 

-" '■-  " 1  Park  and  Judge  Story.    The  cases  wflch  come  nearest  to  it 

3art  (7  Taunt.,  295),  decided  in  1817,  and  Truman  v.  Loder  (11 
Ad.  &  Ellis,  089),  dedded  in  1840;  but  upon  examination  it  wiU  be  found  that 
they  do  not  bear  out  the  doctrine.  In  Wilson  v.  Hart,  although  the  defendant 
waa  made  liable  for  goods  where  the  bought  note  was  signed  by  one  Reed,  ~ 

^..,. ,__,__.  _....___:„TS "-BjurrtosaywheUi 

._   .._.,      led  poflscflaonof  tl 

goods;  and  whether  Oie  mode  of  the  purchase  was  not  a  mndulent  derke 
between  Reed  and  the  defendant,  to  enable  the  latter,  by  means  of  It,  to  get 
poeseation  of  the  pl^nUfTs  goods,  In  order  to  apply  them  to  the  payment  of  a 
debt  which  was  due  from  Baed  to  the  defendant.  Baron  Parke,  In  Begins  t. 
Benior,  admits  that  the  cose  turned  altogether  on  the  fraud,  and  says  uat  if  it 
had  not,  it  would  have  been  an  authority  for  the  admission  of  parol  evidence 
to  charge  the  defendant,  and  not  to  discharge  Reed.  In  Tnuuan  v.  Loder, 
the  defendant  waa  made  liable  on  an  esecutorr  contract,  in  which  one  Biggin- 
botbaro  appeared  aa  principal,  and  the  defendant'*  name  was  not  mentioned; 
but  the  dedrion  was  placed  expressly  on  the  ground  tliat  the  defendant,  who 
leaided  abroad,  traded  in  England  under  the  name  d  Higginbotbami  and  that 


lur  guuus  wDei«  (ne  uooKni  noui  wnu  ugutu  uy  vaa  neni,  lu 

.  IS  principal,  yet  it  was  disunctly  put  to  the  Jury  to  say  whethei 
It  was  a  sale  to  Beed  or  to  the  defendant,  who  bad  obtained  j — '  "~ " 
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g  939.  The  propoaition  at  which  we  have  thus  amved, 
that  a  person  appearing  as  principal  may  yet  have  con- 
tracted as  agent  for  another,  who  may,  when  disclosed,  sue 
or  be  sned  as  principal,  is  to  be  qualified  by  all  those  con- 
all  businem  done  by  Hig^botlmm  was  Ma,  the  defendant's  business,  snd  done 
with  bis  capital  ima  credit  Beeides  these  two  cases  we  have  found  do  express 
decisions  in  England  apparently  sustainiDK  the  doctiine  of  Baron  Parke,  in  Hlg- 
gins  V,  Senior,  that  upon  s  contract  which  the  statute  requires  to  be  in  writing, 
signed  by  the  parties  to  be  charged,  a  third  party,  whose  name  does  not  appear 
in  the  writing,  may  be  charged  by  parol  evidence,  that  the  party  signing  in  his 
own  name  acted  as  an  agent  for  such  third  party.  There  are  numerous  case* 
in  the  English  books,  where  a  party  haa  been  charged  on  a  contract  signed  by 
a  broker  or  other  peroon  in  his  own  name,  without  adding  to  his  signature  Uie 
wonl  aeent.  or  expressing  in  tbe  inode  of  signing  that  he  was  acting  for  such 
party:  but  in  all  such  cases  the  name  of  the  party  ctiarged  is  in  the  body_  of 
the  memorandum,  and  it  appears  from  its  whole  tenor  inat  the  party  signing 


.  IS  simply  as  a  broker  or  agenL'  "  The  learned  judge  then  continues  to  say 
that  he  considered  the  question  had  been  settled  in  the  caaea  of  Btackpole  t. 
Arnold  (II  Maaa.,  37),  Pentry  v.  Stanton  (10  Wend.,  271)  and  Newcomb  v.  Clarke 
(1  Denio,  320).  And  after  a  brief  review  of  these  cases  he  states  the  rule  to  be, 
that  "  where  a  contract  is  reduced  to  writing,  whether  in  compliance  with  the 
requisitions  of  the  statute  of  frauds  or  not,  and  it  is  necessary  to  sue  upon  the 
wilting  itself,  there  you  cannot  go  out  of  the  writing,  or  contradict  or  alter  it  by 
parol  proof,  and  consequently  cannot  recover  against  a  party  not  named  in 
the  writing;  but  where  the  contract  of  aale  haa  been  executed,  so  that  an  action 
may  be  maintained  for  the  price  of  the  goods,  irrespective  of  the  writing,  there 
the  party  who  has  had  the  beueflt  of  the  sale  may  1^  held  liable,  unless  tne  ven- 
dor, knowing  who  Che  priucipa)  la,  has  eleded  to  consider  the  agent  bis  debtor." 
Bee,  also.  United  States  v.  Farmetee,  1  Paines's  C.  C,  252;  Minard  v.  Mead,  7 
Wend.,  08,  is  an  authority  in  support  of  this  rule  It  was  there  held  that  au- 
Uiority  l^  a  husband  to  his  wife  to  give  notes,  will  not  subject  the  husband  to 
the  payment  of  a  note  given  by  the  wife,  in  W  oun  iiamt,  without  reference  in 
the  body  of  the  note,  or  in  the  agnature,  to  the  name  of  the  husband.  A  note 
to  be  binding  in  lucli  a  case  must  purport  on  its  face  to  have  been  given  by  tbe 
wife,ulheagent,oronbehalf  of  the  husband.  The  case  of  Spencer  v.  Field,  10 
Wend.,  88,  carried  the  principle  much  farther  than  Minard  v.  Mean,  and  probably 
to  s  greater  length  than  would  be  warranted  by  the  more  recent  cases.  It  was 
there  held  that  a  contract,  to  be  obligatory  upon  a  principal,  when  made  by  an 


i,  dBteril/i'ng  liimadf  oi  _ 
Is  the  contract  of  the  attorn^,  and  not  of  the  principal.  Thus  A^  being  prin- 
<dpal,  and  B.  tils  agent,  if  B.  sign  a  contract,  "  B.  for  A.,"  this  is  the  contract 
oi  the  agent  B.  In  Newcomb  v.  Clarke,  1  Denio,  22fl,  it  was  held  that  an 
action  tlpon  an  eipresa  contract  must,  except  in  cases  of  negotiable  paper,  IM 
brought  in  the  name  of  the  party  to  whom  it  was  mode;  and  it  Is  not  competent 
to  show  by  parol  tliat  the  promisee  was  the  afent  of  another  person,  for  th« 
purpose  of  enabling  such  person  to  sue  in  hjs  name  on  the  agreement.  And 
the  decialou,  as  we  nave  seen,  was  upheld  In  Fenly  v.  Stewart,  S  Sandf,,  101, 
Willianu  t.  Cri«lee,  4  Duer,  S9.  is  an  additional  and  decisive  authority  on  this 
point.  Boeworth,  J.,  in  delivering  the  opinion  of  the  court,  said,  "  We  consider 
the  doctrine  well  settled,  that  every  wriKen  contract  made  by  an  agent,  in  order 
to  be  binding  upon  his  principal,  must  purport  on  its  face  to  be  made  by  the 
priitcipal,andmiut  be  executed  in  his  name,  and  not  in  the  name  of  the  agent." 
"  It  cannot  be  shown  by  parol  that  the  alleged  agent,  in  signing  his  own  name 
to  the  contract,  in  fact  signed  his  name  aa  agent,  and  thus  subvert  a  contract, 
which,  on  Its  face,  is  his  own,  into  a  contract  of  his  alleged  principal,  and  make 
it  enforceable  as  such.  This  would  be  altering  the  plain  meaning  and  clear 
legal  Import  of  written  contracts,  by  unwritten  evidence,  which  is  iuadmisaible. " 
See  Etsu  t.  Wells,  V&  Wend.,  887;  Stephens  v.  Cooper,  1  John.  Ch,  428,  In 
HaaMtchnaetta  Uie  rule  has  not  t)een  uniform.    The  case  of  HunUngdmt  v. 
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rideiatioQs  as  to  the  reliance  of  one  party  on  the  personal 
qnalities  of  the  other,  which  have  been  referred  to  in  con- 
sidering  how  far  the  benefit  of  a  contract  is  assignable  in 
eqaity.(^)    Thus,  it  appears  clear  that,  if  A.  contract  with 

(0)  8m  Mpi«i  I  M(  St  Mq. 

Knox,  7  Cush.,  871,  nther  incliiiea  to  the  kdmiBdoo  of  parol  evidence  to  charge 
the  undiidoaed  principal,  although  the  cate  aeems  to  have  been  dedded  in  favor 
of  the  [daintiff,  upon  the  ground  that  the  action  waa  not  brought  upon  the 
irritt«n  contract  itself,  but  for  the  price  of  the  gooda  A  contract  wae  made 
bj'  one  Qeorge  B.  Huntingdon  for  the  ea!e  and  delivery  of  bark.  Held,  that 
the  bark  being  the  property  of  Hehltable  Hunt,  par<ri  evidence  wu  admissible 
to  show  that  the  contract  was  made  for  ber  benefit,  and  that  she  waa  entitled 
to  recover  upon  it,  although  the  first  payment  liad  tieen  made  to  George  B. 
Huntingdon.  See  Long  v.  Colbum,  II  Mass.,  97 ;  Emerson  v.  Providence 
Han  Co.,  13  id.,  2S7;  Ballou  v.  Talbot,  16  id.,  461,  and  Han  v.  Cbandler.  9 
id.,  8S5;  Contra,  Tucker  v.  Basa,  B  id  ,  164.  In  BtackpOle  v.  Arnold,  11  Haas., 
S7,  Chief  .Justice  Parker,  in  cases  of  this  nature,  accepts  onl^  the  actuai  si^era 
of  the  contract  ae  parties  to  the  suit.  But  in  a  later  decision—the  New  Eng- 
land Mar.  Ins.  Co.  v.  De  Wolte,  8  Pick..  06 — he  restricts  the  rule  to  instruments 
under  seal.  In  the  case  of  the  Bank  of  British  North  America,  S  Gray  (Hasa.), 
667,  it  was  held  that  a  bill  of  exchange  drawn  by  an  agent  in  bis  own  name, 
does  not  bind  his  principal,  though  made  for  his  benefit,  and  containing  a 
Erection  to  the  drawee  to  charge  tbe  amount  thereof  to  his  account.  The  Jaw 
of  *Kentncky  is  illustrated  in  the  case  of  Violett  v.  Powell,  10  B.  Monr.,  847. 
It  was  there  held,  that  in  parol  contracta,  the  principal  la  bound  by  any  of  them 
made  by  the  agent  within  the  scope  of  his  authority,  given,  or  subeequeotly 
recognized,  although  the  contiacts  are  made  In  the  name  of  the  agent,  appear- 
ing, at  the  time,  to  act  for  himself,  so  that,  in  fact,  the  principal  could  not  nave  - 
been  made  responsible.  It  was  further  decided,  that  if  an  agent  take  a  bond  to 
hln^lf  faisteaa  of  his  principal,  the  parol  contract  is  so  far  merged  in  the  writ- 
teo  oereement  tliat  the  principal  cannot  maintain  an  action  on  the  contract  in 
0  name,  but  it  must  be  in  the  name  of  his  agent  in  the  written  a^ree- 


at.    Bat  the  contract  made  bv  the  agent  is  the  contract  of  the  principal,  in 
e  he  is  defendant    And  If  the  agency  is  disclosed  at  the  time  of  the  con- 


le  of  the  contract,  and  is  subsequently  discovered,  the  other  party 
may  sue  either  principal  or  agent,  at  his  opinion.  In  Georgia,  an  instrument 
executed  by  an  agent  wiH  be  held  binding  upon  the  principal,  only  where  it  is 
evident  that  the  credit  was  not  given  to  the  agent,  and  the  name  of  the  prin- 
cipal was  discloeed  at  the  time  of  the  transaction.  Mercliinls'  Bank  v.  Central 
Bank,  1  Kelly,  418.  In  Michigan  it  la  said,  that  where  it  distinctly  appears  In 
the  bod^  of  a  parol  agreement,  signed  by  an  agent  In  his  own  name,  without 
the  addition  of  the  name  of  the  principal,  that  tne  principal  is  the  contracting 
party,  the  agreement  will  be  construed  to  be  that  of  the  principal,  and  not  WE 
an  agent.  City  of  Detroit  v.  Jackson,  1  Doug.,  106.  In  Alabama  the  same 
rule  18  followed  as  in  the  State  of  New  York.  Clealand  v.  Walker,  1  Ala., 
1058;  McTyer  v.  Steele,  20  id.,  487.  And  see  Dawson  v.  Cotton.  86  Ala., 
691,  a  case  of  a  promissorr  note  under  seal.  In  Hississippi,  it  was  decided  In 
Edwards  v.  Simmons,  97  Miss.  (5  Cush.),  802.  that  where  A.  Iwrrowed  money 
of  B.  and  gave  his  note  for  it,  and  C.  signed  his  name  as  security,  trusting 
alone  to  A.,  who  did  not  disclose  that  he  acted  as  agent  for  D.  or  any  body, 
and  B.  sued  D.,  alleging  that  A.  acted  as  his  agent,  D.  could  not  be  made  liable 
to  B.  iinbM  proved  to  be  the  party  trusted.  In  California,  it  was  held  in  Ruiz 
T.  Norton,  ^Cal.,  866,  that  tne  principal  may  sue  on  a  written  contract,  made 
and  aigoed  by  his  agent,  without  disclosing  him  as  principal;  but  In  order  to 
maintain  the  action,  he  must  show  the  agency  and  the  power  of  the  agent  to 
bind  him  at  the  time;  acd  the  same  defenses  would  be  available  against  the 
newly  discovered  principal,  as  against  ttie  agent  with  whom  be  dealt  as 
principal. 
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B.  for  the  performance  of  anything  in  which  B.  may  be 
reasonably  taken  to  have  relied  on  A.'s  personal  character 
or  qaalities,  A.  cannot  declare  himself 'the  agent  of  C.  so  aa 
to  place  him  in  the  same  position  as  regards  B.  that  A.  held ; 
and,  again,  if  A.  were  to  contract  with  B.  for  the  parchaae 
from  him  of  an  estate  which  was  the  property  of  B.,  B. 
could  not  afterwards  declare  himself  the  agent  of  0. ;  for 

C,  not  having  the  estate,  coald  not  perform  the  contract. 
And  it  may,  it  ie  conceived,  be  laid  down  that  in  no  case 
can  a  contracting  party  declaxe  himself  the  agent  of  an  un- 
named principal,  except  where  the  contract,  if  really  made 
by  the  contracting  party,  might  have  been  assigned  by  him 
to  the  party  suing  as  principal. 

§  340.  In  these  cases  the  agent  is  not  a  necessary  party 
to  the  action,  {h)  unless  the  agency  be  not  proved,  or  there  be 
special  circumstances  which  may  render  it  proper  to  make 
him  a  defendant ;  as  where  the  agent  claimed  to  have  en- 
tered into  the  contract  for  his  own  benetit.(i) 

§341.  The  question  may  sometimes  arise  whether  a 
party  has,  on  the  conatruction  of  the  contract,  entered  into 
it  as  principal  or  as  agent.  The  Commissioners  of  Woods 
and  Forests  were  by  statute  authorized  to  enter  into  con- 
tracts, but  the  estate  remained  in  the  crown  :  on  a  contract 
entered  into  by  them  under  this  authority,  it  was  held  on 
demurrer  that  they  could  not  be  sued  for  siwcific  perform- 
ance, but  that  the  contract  must  be  enforced  in  the  ordinary 
way  in  the  case  of  estates  vested  in  the  cTown.{f) 

S  343.  In  some  cases  both  agent  and  principal  may  be 
sned.  Thus  in  Waller  v.  Hendon  (k)  there  was  a  contract 
with  the  plaintiff  for  the  purchase  and  renewal  of  a  lease  in 
the  name  of  Hendon  or  such  person  as  he  should  nominate 
or  appoint.  He  nominated  Cox,  declaring  he  bought  for 
him  as  his  agent.  It  was  ordered  by  Lord  Macclesfield, 
affirming  a  decision  at  the  rolls,  in  a  snit  (in  which  both 
Hendon  and  Cox  were  defendants),  for  payment  of  the  resi- 
due of.  the  purchase-money,  that  they  should  both  pay  it, 
and  that  if  Hendon  paid  it  he  might  prosecute  the  decree 
against  Cox. 

(k}  KlnntaT  T.  Yonnr,  Dan.  Ch.  Fr..  177.  and  eC  Hanhall  T.  Sladden,  THs.,«^•lld 

(i)  Tnlor  T.  Balnon,  4  Mt  ACt.ISI.  bee,  WelM  v.  Watdle,  L.  B.  19  Bq,,  1T1. 
•Imi.Lcm  1.  KottalJ,  1  B.  A  Uj.,  S3;  Net.      <J)  KnnB *. Lord Bejmoar, U BWT., SS4 
Oioipe  *.  HolsBte,  1  toa,  W8:  mpra,  f  1U«      W  S  Vln.  Ab.,  BH,  pi.  U. 
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1 343.  Birectors  of  a  pnblic  company  are  agents  of  the 
company,  and  their  personal  liability  npon  contracts  entered 
into  by  them  is  governed  by  the  ordinary  law  of  principal 
and  agent,  "Wherever  an  agent  is  liable,"  said  Lord- 
Caims  (then  L.  J.),  in  Ferguson  v.  Wilaon^?)  "those  di- 
rectors woald  be  liable  ;  where  the  liability  would  attach 
to  the  principal  and  the  principal  only,  the  liability  is  the 
liability  of  the  company."  Accordingly  it  was  held,  in  the 
laat-mentioned  case,  that  the  directors  of  a  railway  company 
were  not  liable  to  indemnify  or  pay  damages  to  the  plaintiff 
in  respect  of  a  resolution  of  the  board  under  which  the 
plaint^  alleged  that  he  was  entitled  to  have  shares  in  the 
company  allotted  to  him  ;  the  resolution  being,  if  anything, 
a  contract  between  the  plaintiff  and  the  company.  On  the 
other  hand,  where  directors  of  a  company  signed  a  con- 
tract (for  a  lease),  on  the  face  of  which  the  court  considered 
the  presumption  to  arise  that  they  were,  as  between  them 
and  the  plaintiff  (the  lessor)  principals,  they  were  held  per- 
sonally liable  to  perform  the  contract,  not^vithstanding  that 
the  plaintiff  had,  in  correspondence,  treated  the  company 
as  liable  to  execute  the  contract.(«i) 

§  344.  In  the  case  of  a  contract  by  an  agent  as  a  princi- 
pal, the  agent  might,  at  common  law,  sue  in  his  own  name, 
without  in  any  way  joining  the  real  principal.  In  chan- 
cery, however,  a  suit  could  not  be  maintained  by  the  agent 
nnless  his  real  principal  were  in  some  shape  a  party  to  the 
auit.(n) 

g  343.  The  principle  already  stated  (o)  that  a  person  ap- 
pearing on  a  contract  as  principal,  though  really  an  agent, 
is  yet  liable  on  th^  contract  as  principal,  applies  in  cases  of 
specific  performance  in  equity  {p)  as  well  as  in  actions  for 
damages,(<?)  and  accordingly  such  an  agent  may  be  sued 
without  'the  principal.  In  Chadwick  v.  Maden,(r)  where 
the  contract  was  in  the  name  of  the  agent,  who  contended 
that,  being  merely  such,  the  bill  should  be  dismissed  as 
against  him,  Trimer,  V.  C,  said  that  "  the  signature  of  the 
agreement  was  sufficient  to  subject  him  to  the  liability  of 

(1)  U  B.  3  Ch.,  TT.    cr.  WlliOD  T.  Lord       <p^  Cnrleu  t  SuillnH,  I.  R  S  Eq.,S»;  31 

Bnrj.M  W.  R.,  STJ-S.  W.  R.B70,  vision  t.  Blnke.Sfi  llr>T.,  438 

(nO  KKy  V.  JotanMin,  t  H.  AM.,Iie.  (g]  Jonei<  t.  LUIJedilr.  BAA  E.,  4Mi 

(■•)  Per  Lord  I.yndhunt  In  Smsll  t.  Alt  Mime  t  Alklnum,  !  \l.  ft  W.,  Mi;  Cr  l.uti)t 

wood.  You.,  UT.    Sees.  CO  CI  Arm,  33S.  r.  Ullli>r,  4  C.  K.  D.,  tiO. 

(0)  Supra,  ;  X3S.  in  S  Ha.,  m. 
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peifornung  it."  In  that  case,  after  a  lot  bad  been  knocked 
down  to  him,  A.  declared  himself  an  agent  for  C,  who  was 
present,  and  asked  to  have  the  contract  drawn  up  in  C.'s 
name,  which  was  refused,  and  then  signed  it  himself ;  it  was 
there  held  that  A.  was  personally  liable  on  the  contract. 
It  would,  however,  appear  on  principle,  that  if,  at  the  time 
the  contract  was  signed,  both  A.  and  B.  understood  that  A. 
was  acting  merely  as  agent  for  C,  and  B.  were  afterwards 
to  sne  A.  for  specific  performance  as  principal,  A.  might 
allege  the  understanding  between  himself  and  B.  at  the 
time,  and  give  parol  evidence  of  it,  and  that,  if  the  allega- 
tion were  proved,  it  might  furnish  a  valid  defence.  And 
in  many  cases  it  is  obvious  that  an  action  for  specific  per- 
formance against  an  agent  alone  would  fail,  from  the  inca- 
pacity of  the  agent  to  perform  it.(«) 

§  9MI6.  There  are,  however,  special  circumstances  which 
sometimes  occur  and  make  it  proper  that  an  agent  should 
be  a  party  to  an  action  for  specific  performance.  In  almost 
all  these  cases  the  agent  is  an  agent  and  something  more. 

(1)  The  claim  by  the  agent  to  an  interest  in  the  property 
in  question  is  one  of  these  cases ;  and  there  the  agent  may 
be  a  party.  (() 

(2)  The  contract,  as  we  have  already  seen,  may  be  so 
frajned  as  to  give  a  right  of  action  against  both  principal 
and  agent,  (tt) 

(3)  The  agent  of  the  vendor  often  becomes  by  the  contract 
a  stakeholder  of  the  deposit  paid  by  the  purchaser,  and  in 
that  character  he  may  be  a  proper  party  to  an  action. 

§  947.  Thus  where  a  stakeholder  threatens  to  pay  over 
the  deposit  to  the  vendor  he  may  properly  be  made  a  party  to 
an  action  by  the  purchaser.(t)  Where  the  stakeholder  had 
paid  over  the  deposit  to  the  vendor,  and  difficulties  had  arisen 
in  completing  the  contract  because  the  deposit  was  not  forth- 
coming, the  purchaser  made  the  stakeholder  a  party  to  a 
bill  filed  for  specific  performance,  and  was  held  entitled  to 
a  declaration  that  the  stakeholder  was  (jointly  with  the 
vendor),  liable  to  make  good  the  deposit,  which  was  required 
to  discharge  a  mortgage  on  the  property,  (m)    So,  again,  the 

<))  Bm  h.tn,  I  m  et  Wq.  (u)  WMIer  t.  Hendon,  gupn,  |  StS. 

<l)  TaTlnr  T.  SBlmoa,  i  Mr.  A  Cr.,  134;  (d)  Cutti  t.  Tbodey,  IS  Sim.,  WS:  1  Coll., 

Heard  v.PlUe;,L.B.lCli,54S.  DlittusnlBh  «S,  n.:  Fenton  T.  Hughes.  7  VgB..!S7. 

aiubrook  T.  fUclMnUon,  A  W.  B.,  SI.  (w)  WlgKliu  T.  Laid,  1  Be^T..  SO. 
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anctioneer  lias  repeatedly  been  made  a  defendant  to  bills 
by  the  vendor  or  those  claiming  nnder  him,  and  has  been 
ordered  to  pay  the  deposit  (less  his  chargefa:])  into  conrt.(y) 
And  on  account  of  the  auctioneer's  right  to  bring  an  action 
for  the  deposit,  and  of  his  liability  in  respect  of  it,  it  has 
been  said  that  he  can  be  made  a  co-pIainbifE  with  the  ven- 
dor ;(z)  or  he  may  interplead,  (o) 

g  34S.  Still,  although  it  is  the  law  that  a  stakeholder  or 
auctioneer  holding  a  deposit  may  be  made  a  defendant,  the 
proper  practice  is  not  to  make  him  a  defendant  when  the 
deposit  which  he  holds  is  small ;  unless,  being  applied  to 
pay  it  into  court,  he  refuses  to  do  so.  Where  the  deposit 
is  large,  the  depositee  may  properly  be  made  a  defendant  if 
he  has  not  paid  it  into  court  before  action.(J) 

§  349.  The  auctioneer  being  agent  for  both  vendor  and 
purchaser,  and  receiving  the  deposit  as  a  stakeholder,  is 
liable  to  an  action  for  it  if  the  sale  goes  off,(c)  although  he 
be  also  solicitor  for  the  vendor  ■,{d)  and  where  the  contract 
provided  "that  a  deposit  of  £360  should  be  paid  in  part  of 
the  purchase-money  to"  the  vendor's  solicitors,  it  was  held 
that  they  were  stakeholders ;(«)  but  the  vendor's  agents, (/■) 
including  solicitors  to  whom  the  deposit  is  paid,  "  as  agents 
for  the  vendor,"  are  not  stakeholders. (^)' 

fx)  A>  to  this,  aee  St.  L«on.  Vend.,  Gl-1,  (c)  Grer  t.  GnMrtdsB.  1  Hu.  A  Bv.,  Sll. 

■DdfileaktaorDT.  Penniw,  ^W.  R.,  139.  H*iiDi(op  v.  Bognit,  1  B.  A  Ad.,S7T. 

(v)  ADDHlet  T.   MuKEtldge,  1  Mmd.,  BSt;  id,  Bdvardi  T.  UoldlTiK,aTaiin.,BllL 

Xite*  T.  Fuvbrother,  «  Id  ,  ata.    Ct  Ulenk-  (O  Wlgglnar.  Lord.tBemT  ,80. 

boni*.  PCDTOie.  29W.B.,3SS.  (/)  DnTc  of  NorfDlk  i.  Worthr,  1  Camp.. 

(t)  Dan.  Ch.  Ft.,  171.  MT;  HarlnT.  Baker,  IBM.  «  W,  W. 

la)  HohbH  t.  Cntta,  Cr.  A  P.,  1S7.  (st  KdteA  v.  Daj,  L.  a.  1  C  P  ,  BD. 

m  Barfof  BEmont  t.  Smltb,  6  Ck.  D.,  4W. 


lights  of  the  parties  s 

it  will  be  refused.  Waters  v.  Brown,  7  J.  J.  Marsh.,  128.  Fraud  i 
aUeged.  Lawyer  v.  Milla,  20  L.  J.  Ch  ,  80;  MbkuIoc  v.  ThompBon,  3  Wall.  Jr., 
209;  £Uerbe«  v.  Ellerbee.  42  Ala..  S48.  The  plaintiff  must  show  tliat  he  can- 
not be  indemnified  in  dama^a  if  the  contract  Is  brohen.  Powel  v.  Central 
Flankroad  Co.,  24  Ala.,  441 ;  McCloud  v.  White,  S  Uinn.,  178.  A  demuirer 
will  lie  if  he  does  not  do  so.  Bottsford  t.  Beers,  11  Conn.,  880;  Prewltt  v. 
Jenkins,  1  Biackf.,  394;  Noyee  v.  Marah,  123  Maas.,  286;  Eauffman'a  App., 
SS  Pa.  Bt. ,  dSS.  In  an  action  for  the  specific  performance  of  an  agreement  to 
Bell  land,  it  was  held  that  the  bill  might  be  so  shaped  as  either  to  obtain  ipeciflc 
performance,  or  that  the  contract  be  canceled.  Mills  t.  Melcalf,  1  A.  E. 
Marab.,  477.  In  Pitta  v.  Cable,  44111..  108,  it  was  held  that  a  bill  which  aeeka 
specific  performance  must  be  framed  with  that  view.  Land  was  sold  under  an 
order  oi  the  court,  and  the  purchaser  failed  to  complete  his  purchase;  the 
officer  making  the  sale,  who  is  the  onlr  necessarj  party  complainant,  could  file 
his  bill  for  apeciflc  performance,  without  direction  oi  the  court;  a  demurrer 
will  not  Ue.    Boune  v.  Ritter,  20  N.  J.  Eq.,  4S6.     The  plaintiff  muit  show 
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affirmatiyelf  that  he  Is  entitled  to  relief.  He  need  Dot.  however,  Allege .  that 
the  defendant  has  the  abilitv  to  perform.  Morey  v.  Fanners'  Loan,  etc..  14 
N.  T.,  802;  CTough  v.  Hart,  8  Kan.,  *87;  Qreenfleld  t.  Carlton.  80  Ark.,  547. 
The  rules  of  pleading  ire  less  stringent  than  thej  are  at  law;  hut  they  are 
equally  regulated  by  principle.  Adams'  Eq.,  801.  As  to  what  was  a  sufflcient 
complaint  in  an  action  to  compel  a  conveyance,  see  Morrow  t.  Lawrence,  7 
Wia.,  574.  In  the  case  of  a  erant,  a  deed  must  be  alleged.  King  v.  Tice,  8 
,  Ired-  Eq.,  588.  Matters  which  the  court  takes  Judicial  notice  of,  need  not  be 
act  out  in  the  pleadings.  United  States  t.  Ia  Vengeance,  3  DbIIbh,  S&T  ;  Owings 
V.  Hall,  9  Pet.,  007.  Where  the  Btatute  of  Frauds  applies  to  the  contract,  the 
bills  is  demurrable.  Chambers  t.  Lecompte,  9  Ho.,  G76.  As  to  where  the 
Statute  of  limitations  applies,  see  Dunlap  v.  Oibbs,  4  Yerg,,  94;  Wianer  v.  Bar- 
nett,  4Wa8h.  U.  C,  881;  Field  t.  Wilson,  6  B.  Mod.,  478;  Maxwell  v.  Ken- 
nedy, 8  How.,  210.  Where  a  contract  was  to  have  been  approved  by  a  corpo- 
rsUOD,  and  was  signed  by  its  presideot.  the  fact  that  he  was  such  omcer  must 
be  set  forth.     Buffalo  Catholic  Inst.  v.  Betta  et  al.,  87  N.  Y.,  250. 

JtuU  at  to  Khat  the  bill  mvtt  »hot».']  Qreat  accuracy  of  averment,  and  strict 
corresponding  proof,  are  required  in  an  action  for  specific  performance.  Daniel 
T,  Collins,  67  Ala.,  626;  Hunter  v.  Daniel,  4  Uare.  420;  Foraythe  v.  Clarke,  3 
Wend.,  057.  The  contract  should  be  particular]^  stated.  Light  St.  Bridge 
Co.  V.  Bannon,  47  Ind.,  120,  A  waiver  of  objection  to  title  was  the  ground 
relied  upon  for  specific  performance.  Held,  that  that  question  must  be  put  in 
issue  by  the  pleadings,  in  order  that  evidence  might  be  given  to  prove  such 
waiver.  P»ge  v.  Gre«ley,  75  111.,  400.  After  a  decree  haa  been  made;  held, 
that  it  should  not  be  set  aside,  b^^use  of  defects  in  the  petition.  Despain  v. 
Carter.  31  Mo.,  231.  The  legal  title  muit  bo  shown  to  be  subordinate  to  the 
equitable  title  under  which  the  plaintiff  claims.  Cameron  v.  Abbott,  8  Ala., 
415.  Where  an  action  is  brought  against  heirs,  and  W  specifically  enforce  their 
ancestor's  contract,  it  must  be  averred  and  proved  that  the  estate  is  not  in 

Erocess  of  administration,  and  that  the  defendant  has  assets  of  such  ancestor 
1  his  hands  Tavlor  v.  Roland.  28  Texas,  293.  A.  assigned  to  B.  all  his  in- 
tere«t  in  an  undivided  estate.  Held,  that  B.'s  bill  must  show  that  A.,  at  thfr 
Ume  of  the  assignment,  had  an  interest,  and  furnish  the  data  from  which  such 
Interest  might  be  ascertained.  Bogan  v.  Camp.,  80  Ala.,  270.  The  pleadings, 
need  not  allege  that  the  vendor  died  seized,  or  that  title  is  in  defendant.  Uoore 
T.  Bnrvams.  84  Barb.,  173.  Where  an  agent  executed  a  contract,  the  plead- 
ing must  show  that  he  was  duly  authorized.  Roby  v.  Cossitt,  78  HI.,  688; 
Columbine  v.  Chichester,  2  Phil.,  27;  amtra,  Hardings  v.  Parshall,  56  111.,  210;. 
Elaher  v.  Bowser,  41  Texas,  222.  They  need  not  show  the  mode  of  execution, 
DOT  the  manner  in  which  the  agreement  was  satisfied  by  the  principal.  Han- 
chett  T.  McQueen,  83  Mich..  Si;  Hatding  v.  Parehall,  56  111 ,  210;  Qilpln  v. 
Watts,  1  Col..  479.  As  to  trust  funds  in  agent's  hands,  see  Qerrlsh  v.  "Toune, 
8  Oray,  Si.  All  the  essential  terms  of  a  contract  must  be  clearly  and  definitely 
allied  as  well  as  proved.  Jones  v.  Jones.  4S  Texas,  688;  Anthony  v.  Left- 
witch,  8  Rand.  (Va.).  888;  Oasklns  v.  Reehles,  44  Texas,  890;  WUey  v.  Mul- 
lius.  22  Ark.,  294.  Where  the  object  of  the  action  Is  to  charge  particular 
defendants,  the  pleadings  must  show  a  case  against  them  by  proper  legal 
averments.  Seager  v  Bums,  4  Minn.,  141.  It  is  no  oblectlou  that  the  exact 
agreement  relied  upon.  Is  set  out  in  the  pleadings.  New  Barbadoes  Toll  Bridge- 
Co.  v.  Vreeland,  4  N.  J.  Eq.,  157.  Where  the  contract  relied  upon  is  required 
to  be  in  writing,  the  pleadings  will  be  had  on  demurrer,  If  thev  do  not  show 
that  it  was  so.  Barkworth  v.  Young.  4  Deem.  1;  Logan  v.  Bond.  13  Ves.,192t 
I^ercyv.  Adams.  22  Oa.,  109:  Carlisle  v.  Brenuan,  67  Ind.,  12.  Walworth, 
Chancellor,  said  in  Cosine  v.  Graham,  2  Paige  Ch..  177:  "If  it  is  staled  gener- 
ally that  an  agreement  or  contract  was  maM,  the  court  will  presume  it  a  legal 
contract  until  the  contrary  appears;  and  the  defendant  must  either  plead  the- 
fact  tiiat  it  was  not  in  wnting.  or  insist  upon  his  defease  in  the  answer."  See, 
also,  Wlhlbachu  v.  Bihidoux,  II  Mo.,  frtO;  Richards  v.  Richards,  0  Gray,  314; 
Cranshon  v.  Smith,  6  R.  I..  281;  Farnham  v.  Clements,  51  Me.,  426;  Dudley 
V.  Balchelder,  58  id.,  403;  Hubbel  v.  Courtney,  5  B.  C,  87.  Specific  perform- 
ance will  not  be  decreed  of  an  agreement  which  differs  matecially  from  the- 
one  set  ont  in  the  pleadings.  Harris  v.  Knickerbocker,  S  Wend-,  638.  As  to- 
how  land  shotild  be  described  in  pleadings,  see  Qray  v.  Davis,  8  J.  J.  Marsh., 
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481 ;  Allen  t.  Chambers,  4  IitA.  Eq.,  123 ;  Mallory  v  Mallory,  1  Buah.  (N.  C), 
£q..  80;  Sanderaon  v,  Btockdale,  11  Hd.,  S53;  EiuA  v.  Alford,  30  Texas.  SaA; 
Ooodenow  t.  Curtis.  18  Hich.,  2B8:  Baker  v.  Hathawaj,  0  AUeu,  lOS.  In 
Abbott  V.  Duttivan,  84  Mo.,  148.  it  was  held  that  either  party  might  aver  and 
prove  a  mistake  in  the  description  of  the  land,  in  a  contract  sought  to  be  spe- 
cifically enforced.  Where  a  vendor  seeks  to  enforce  specific  performance  bj  a 
sale  of  the  land  and  application  of  the  proceeds  to  the  satisfaction  of  the  con- 
sideration, lie  should  allege  in  the  pleadings,  and  prove,  that  the  defendant 
.agreed  to  pay  the  consideration.  Copehart  v.  HaH,  6  W.  Va.,  547;  Park  v. 
Johnson,  4  Allen,  359     Aa  to  allegations  of  performance,  all  the  facts  consti- 


tuting performance  should  be  alleged  in  the  pleadings;  it  ia  not  enough  to  aver 
"that  he  has  done  all  that  he  is  iMund  by  the  contract  to  do,"  or  "that  he  has 


offered,  and  has  alwavs  been  ready  and  willing,  to  colnply  with  his  contract." 
The  pleadings  must  snow-  that  the  complainant  has  fully  performed  everything 
necessary  to  entitle  him  to  performance  of  the  contract  by  the  defendant. 
Bates  V.  Wheeler,  3  111.,  54;  Underbill  v.  Allen,  18  Ark,,  486;  Brown  v.  Hayes, 
33  Qa.  Supp,,  138;  McLeroy  v.  Tulane,  84  Ala.,  73;  BeU  v.  Thompson,  id., 
888;  Columbine  v.  Chichester.  2  Phil.,  37;  Davis  v.  Harrison,  4  Litt..  2BI; 
Hart  T.  McClellan,  41  Ala.,  251 ;  Duff  v.  FUher,  16  Cal.,  875;  Low  v.  Heck,  3 
W.  Va,  680;  Roy  v.  Wiliink.  4aandf.  Ch.,  53C;  Bassv,  QOllland,  5  Ala.,  761; 
Moore  V.  Higbee,  46  Ind.,  487.  As  lo  insufflcient  allegations  relative  to  a  trust, 
see  Pearson  v.  East,  80  Ind..  27;  Hanser  v.  Rotb,  37  id.,  89.  Where  the  plead- 
iocs  alleged  that  the  purchase  money  had  all  been  paid,  and  offered  to  pay 
whatever  sum  might  be  found  to  be  due— held,  sufficient,  althou^  a  part  of 
the  money  was  found  to  be  slill  due.  Mix  v.  Beach.  46  111.,  811.  Partjal  per- 
formance was  alle^  in  the  pleadings.  Held,  that  the  plainlifl  need  not  form- 
ally allege  a  readmeas  to  complete  the  performance.  Batcher  v.  Hatcher,  1 
McMullan  Ch.,  811. 
Ai  tomultuUand  eoneurrtni  acU.1    The  pleadings  in  an  action  to  enforce  the 

rific  performance  of  an  agreement,  in  which  the  acts  to  be  done  by  the  par- 
are  mutual  and  concurrent,  was  held  good,  where  they  allcKed  an  offer 
to  perform  by  the  plaintiff  and  a  refusal  by  the  defendant.  St.  Paul  Div.  t. 
Brown,  B  Minn..  157. 

A*  U>  amendmenU,  see  Chess'  App.,  4  Pa,  St.,  52. 

As  to  content  ]  Where  consent  Is  necessary  in  order  to  enable  the  plaintiff 
to  perform  the  contract — held,  that  the  pleadings  need  not  allege  that  anch 
consent  was  obtained.    Smith  v.  Capron,  7  Hare,  186. 

A»  to  refaiai  and  demand.]  Where  an  action  is  brought  to  enforce  an  obli- 
^tion  to  convey,  alisolutc  on  its  face,  and  the  consideration  is  acknowledge*}, 
the  pleadings  need  only  aver  a  request  and  a  refusal.  Pounger  v.  Welch,  23 
Texas.  417;  Holman  v.  Aiswell,  15  id.,  891.  The  pleaduigs  should  state  that 
the  vendor  had  been  requested  to  make  title;  his  insolvency  will  not  excuse  the 
necessity  of  such  request  Carter  v.  Thompson,  4]  Ala.,  375.  In  Dodge  v. 
Clark,  17  Cal.,  566,  the  omission  of  an  allegation  of  demand  was  held  to  be 
fatal. 

A*  to  damages.]  The  particular  injury  must  be  alleged  and  proved,  where 
damages  are  claimed;  il  will  not  answer  to  aver  that  the  plaintiff  has  sustained 
damages.  Clinock  v.  March,  of  Ely,  2  H.  &  M.,  226.  Where  a  note  has  been 
lost.  Uie  pleadings  must  allege  that  the  same  has  not  been  paid.  Mason  v. 
Foster,  8  J.  J,  I^rsh..  283. 

StUef;  geTural  prayer  for,]  The  complaint  should  l>e  dismissed,  notwith- 
-standing  the  complainant  may  t>e  entitled  to  some  relief :  where  the  pleadings 
contain  do  prayer  for  zeneral  relief,  and  where  they  do  not  Justify  the  relief 
prayed  for.  Boyl  v.  1a\tA,  2  Wis.,  481 ;  Stale  of  Conn.  v.  Sheridan,  1  Clark 
(N.  v.).  53S.  It  is  error  to  grant  it,  where  neither  party  aslts  for  spedflc  per- 
formance.    Cantrell  v.  Rice,  6  J.  J.  Marsh.,  338. 

Affirmalire  relief— erog/ bill.]  The  defendant  must  file  a  cross-bill,  if  he 
wisiica  afflrmalive  relief,  in  an  action  for  specific  performance.  Honna  v.  Rat- 
tikin,  4i!  III..  103;  Bussey  v,  Qarl,  10  Humph.,  338;  Wright  v.  Delafield,  85 
N.  Y.,  206.  Where  the  answer  admitted  Ilie  contract,  no  cross-bill  need  be 
£d.     D  oTsey  v.  Campbell,  1  Bland.  Ch.,  356.    Where  the  purchaser  files  a 
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bill  for  specific  performance,  after  the  time  fixed  in  the  agreement,  the  vendor 
maj',  by  answer,  submit  to  perform,  and  file  a  cross-bill,  and  compel  the  pur- 
<!ha8er  also  to  perform.  Held,  that  he  cannot,  in  such  case,  resist  fulfllbnent, 
ftnd,  after  depreciation  of  the  property,  enforce  specific  performance  against 
the  purchaser.    Tobey  v.  Freeman,  79  HI.,  489. 

BiU  ditmitged.']  The  cross-bill,  with  the  original  bill,  makes  but  one  action; 
And,  when  the  origiQall  bill  is  dismissed,  such  dismissal  carries  with  it  the  dis- 
missal of  the  crossbill.  Elderkin  t.  Fitch,  Z  Carter,  00.  The  crossbill  fs  a 
matter  of  defense,  and  it  should  not  set  up  anythJoE  not  contained  in  the  origi- 
nal action.  May  v.  Armstrong,  8  J.  J.  Marsh.,  362;  Daniel  v.  Morrison,  6 
Dana,  186;  FleWherv,  Wilson,  1  Lon.  &  Harsh.  Ch..  876;  Qaliatin  v  Erwin, 
Hopk.  C!h.,  48;  8.   C,  8  Cow,,  8fl!;  Josey  v.  Rogers.  18  Ga.,  478;  Slason  t 

Wright.  14  Vt.,  208;  Rutland  v.  Page,  "'  "^^     ""     '^ ^-j—    -  □— ^. 

Ch.,  310.    In  NeUon  v.  Dunn,  15  Ala., 

restricted  to  the  issues  of  the  oiiginal  a< 

tlie  claim  was  based,  was  set  out  in  llie  plaintiff's  bill ;  the  cross-bill  did  noi  sei 

it  out.     Held,  that  it  need  not  do  so.     Coe  t.  Lindlcy,  32  Iowa,  437. 

Eqailabie  amnUniaim  undrr  the  Cadet  cfthe  tmerai  JKoCM.]  The  equitable 
counterclaim  may  take  the  place  of  a  croBs-bill,  under  the  system  of  pleadings 
adopted  by  the  codes  In  the  several  States  where  they  are  used.  -McAbee  v. 
Randall,  41  Cal.,  186. 

Change  ofpariiat.']  When  a  croes-bill  is  filed  by  the  defendant,  in  which  he 
ieeks  affirmative  relief,  he  becomes  the  plaintiff,  and  the  plaintiff  in  the  original 
action  becomes  the  defendant  in  the  cross-bill.  Ewing  v.  Pattcison,  83  Ind., 
826. 

Statute  o/fraudi — demurrer.']  The  statute  of  frauds  must,  in  all  cases,  be 
pleaded:  it  differs,  in  that  respect,  from  the  statute  of  limitations.  Where  it 
IS  not  done,  a  general  demurrer  is  proper.  Ridgway  v.  Wharton,  8  De  Q  M, 
■4  G.,  681;  Wright  v.  Le  Clair,  4  Green  (Iowa),  420;  Field  t.  Hutcbiusou,  1 
Beav.,fl99;  Wood  v.  Midgley,  UDeG.  M.  &G.,  41;  Adams  v.  Patrick.  30  Vt.. 
578;  Hallv.  Peer,  27111..  812;  Meacb  v.  Perry.  I  D.  Chip  (Vt.),  183;  Dryer  v. 
Martin,  4  Scam.,  148;  Ilollingsliead  v.  McKenzie,  8  Oa.,  467;  Grant  v.  Craig- 
miles,  1  Rihb.,  203.  A  general  denial  does  not  raise  the  issue  of  the  statute  of 
frauds.  Lives^  v.  Livesey,  3*)  Ind.,  8U8  Where  the  answer  admitted  aparol 
.eontraet,  the  defendant  must  plead  the  statute  of  frauds,  in  order  to  avail  him- 
self ot  it.  Irildbahmv.  Robidoujt,  11  Mo.,  MB;  Walker  v.  Hill,  21  N.  J.  Eq., 
191;  Albert  v.  Winn.  6  Md.,  68;  Talbot  v.  Bowen,  ]  A.  K.  Marsh.,  436;  Small 
V,  Awings,  1  Md.  t'h.,  863;  Artz  v.  Grove,  1  Md.,  458;  Newton  v.  Swa/ey,  8 
N.  H.,  9;  Tilton  v,  Tllton,  B  id.,  385;  Dean  v.  Dean.  9  N.  J.  Eq.,  425;  Smith 
Brsisford,  1  Des.  Eq,  850:  Hutchinson  v.  Hutchinson,  4  Des  ,  77;  Savir  v. 
Dulin,  8  Jones'  Eq.,  195;  Horrell  v.  Cooper.  60  Barb..  61. 

Defeme  Outl  land  ii  hitmeilead.]  Where  the  defendant  wishes  to  avail  himself 
of  this  defense,  he  must  set  it  up  in  bis  pleadings.  Brown  v.  Eaton,  31  Itfinn., 
409.  The  wife  refused  lo  release  her  dower.  Held,  that  the  defense  would  not 
avail,  wbere  the  vendee  offered  to  waive  the  release.  Carson  v.  Mulrany,  49 
Pa.  St.,  88. 

Nea  matter.']  It  Is  no  ground  for  denying  the  relief  asked  for.  thai  new 
matter  h^  been  set  up  not  responsive  to  the  allegations  of  the  bill,  and  not 
supported  by  the  proof.  Smoot  t  Rea,  19Md..898i  see  Laverty  v.  Moore,  38 
S.  T.,  658. 
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PART  III. 

OF  THE  DEFENSES  TO  THE  ACTION. 


.       CHAPTER  I. 

OF  THE  INCAPACITY  TO  CONTRACT. 

§  350.  The  incapacity  to  contract  of  either  of  the  parties 
to  a  contract  furnishes  ground  on  which  that  party  may 
resist  specific  performance ;  and  on  the  principle  of  mutu- 
ality hereafter  to  be  considered  it  may  also  fumisli  a  defense 
to  the  other  party,  though  himself  perfectly  competent. 
The  incapacity  to  contract,  and  the  incapacity  to  execute  a 
contract,  are,  of  coarse,  different  questions ;  the  one  must 
be  judged  of  at  the  time  of  the  contract,  the  other  when  its 
performance  is  sought.' 

>  Ptrwndl  ineapaoitji.l  It  is  a  perfect  defense  to  an  action  for  Bpeciflc  per- 
'  formance,  tliat  the  plaintiff,  at  the  time  of  filing  the  bill,  was  personally  in- 
capable of  performing.  Fliglit  t.  Bollond,  4  Rusa.,  20S:  Richards  v.  Oieen, 
28  N.  J.  Eq.,  5S8.  Specific  perfoimance  will,  of  course,  not  be  decreed,  when 
the  defendant  cannot  perform  the  agreement.  This  la  true  even  where  he  has, 
by  his  wrongful  act.  made  it  impoasible.  Green  v.  Smith,  1  Atk.,  978;  Dim- 
forth  V.  Phik.  R.  a.  Co.,  80  N.  J.  Eq.,  13;  Columbine  v.  Chichester,  2  Phila., 
37;  Hallettv.  Middleton,  1  Rusa.,  243;  Ellis  v.  Coleman,  4  (Jur.  8.),  360;  Phil- 
lips V.  Stanch,  20  Mich.,  369;  Danton  v.  Stewart,  1  Coz,  256;  Greeaaway  t. 
Adams,  12  Vea.,  395;  Smith  v.  EeUey,  06  He.,  64;  Qumpton  v.  Gumpton,  47 
Mo.,  87;  Renkin  v.  Hill,  4B  Iowa,  270;  Steams  t.  Beckham,  81  Gratt.,  870. 

BdmMtead  late  in  lotea.]     In  thia  State  a  husband  agreed  to  convey  land  In 

which  there  was  a  homestead  right  in  his  wife.   She  refused  to  consent.   Held, 

.  that  specific  performance  would  not  be  decreed.    Yost  v.  Devault,  9  Iowa,  Mi 

Barrett  V.  Mendenhall,  42  id.,  29fl;  Long  v.  Brown,  OS  id.,  100;  see  as  to  bad 

faith  in  the  parties  in  auch  a  case.    Peeler  v.  Levy,  2S  N.  J.  Eq.,  B80. 

Fartiat  p«rf«rmanee  imly,  po>tible.}    It  is  the  substance,  rather  than  the  form 


I,  which  equity  regards;  and  the  impossibility  of  a  literal  folflll- 
ment  will  not  operate  as  a  defense,  when  it  can  be  substantially  carried  out. 
Bhaw  V.  livermore,  2  Qreen  (Iowa},  33S;  Phila.  R.  R.  Co.  v.  Lehigh,  etc.,  Co., 
88  Pa.  St.,  204;  Hart.  v.  Brand,  1  A.  K.  Marsh.,  1P9;  OUtut  t.  &o»Swell,  48 
111.,  41. 

Partial  oMZiYj/.]  A  defendant  must  perform,  so  far  bb  he  ia  able,  and  equi^ 
will  compel  him  to  do  so.  A  ratable  abatement  of  the  contract  may  be  de- 
creed. Rankin  v.  Maxwell,  2  A.  K.  Marsh.,  488;  Weatherford  v.  James,  2 
Ala..  170;  Jacobs  v  Sale,  2  Ired.  Eq.,  286;  Henry  v.  Lisles,  2  id.,  407;  Wright 
v.Young,6  Wis.,  127;  Ketchum  v.  Stout.  1  Head  (Tenn.),  361;  Bellv.Thomp- 
son,  84  Ala.,  688;  Kelchum  v.  Stout,  20  Ohio,  4fi8;  CovellT.  Cole,  16  Mich., 
223;  Uarshall  v.  Caldwell,  41  Cat,  611 ;  Meek  v.  Walthall,  80  Ark.,  648. 
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§  991.  The-qnestioii  as  to  the  capacity  of  persons  to  oon- 
tract,  as  raised  in  actions  for  specific  performance,  being  for 
the  most  part  identical  with  the  question  as  di^usaed  at 
common  law,  and  having  no  peculiar  relation  to  the  joris- 
diction  in  specific  performance,  it  is  proposed  only  to  refer 
to  a  few  points  of  practical  importance  which  may  arise  in 
actions  of  this  nature. 

§  333.  The  pecoliar  doctrines  of  equity  with  relation  to 
married  wpmen  make  it  necessary  to  allude  to  their  capacity 
to  contract.  The  principle  on  which  the  court  proceeds  is, 
that  if  a  married  woman  have  not  separate  property,  she 
cannot,  at  any  rate  as  a  general  rale,(ci)  contract  at  all;  and 
if  she  have,  she  can  contract,  l3ut  only  in  respect  of  that, 
and  the  remedy  Is  only  against  it,  and-  not  in  persortam 
against her.(&)  "A /cTtie  covert,"  said  Lord  Cottenham,(c) 
"  is  not  competent  to  enter  into  contracts  so  as  to  give  a 
personal  remedy  against  her.  Although  she  may  become 
entitled  to  property  for  her  separate  use,  she  Is  no  more 
capable  of  contracting  than  before;  a  personal  contract 
would  be  within  the  incapacity  under  which  a  X^me  covert 
labors.'" 

ta)  SeethecMet^VuialtMrtT.  Tuilttart  y.  A»ktaaJttj.ACi.ja&.  Bm,  ftlio,  Hon- 
(4  E.  A^,  a,  aSnnad  1  Da  O.A  J.Ma),    phrcq;!  v.  HoUb,  Ji-    ^ 


■•.jBBe. 
I)  Franoli 


'.Wtgull,!  H»d.,3Bei  Aylett 


'  A-fime  coDtrt  will  be  treated  aa  a  feme  aale,  onlj  as  to  tbe  disposition  of  ber 
sepsrate  propertji  and  her  power  of  disposing  of  property,  settled  to  her  sepa- 
T&te  use,  wiU  he  Kovemed  bj  a  strict  iuterpietation  of  the  powers  ffiveo  hj  the 
settlement.  Methodist  Church  v.  Jacques,  3  John.  Ch.,  77.  And,  therefore, 
where  a  wife  had  power,  under  a  marriage  settlement,  to  ' '  give  and  bequeath  " 
the  property,  at  her  death,  "  to  whomaoever  she  pleaseB,"  but  had  no  separate 
estate,  and  she  executed  an  instrument  under  the  power,  therein  stjleda  "will," 
and  appointed  A.  her  "executor;"  held,  that  such  instrument  was  a  mere  exe- 
cution of  the  power,  and  that  A.  therefore  was  not  an  executor,"  hut  that  be 
was  an  appoh^ee  in  tnut,  and  that  the  propertv  vested  in  bim  for  the  benefit 
of  creditors  and  legatees.  Leigh  v.  Smith,  8  Ired.  Ch.,  443.  But  where  a 
ftme  covert  has  a  separate  estate,  ahe  mav  dispose  of  it  as  she  pleases,  even  to 
tier  husbaud,  if  done  freely  and  voluntanly,  and  the  court  will  confirm  her  dis- 
podtion.  Dallam  v.  Wampole,  Pet.  C.  C,  llfl.  She  may  mortgaee  her  sepa- 
rate estate  for  her  husband's  debts;  and  a  power  of  sale,  in  sucn  mortgage, 
pursuant  to  the  statute,  is  valid.  Demarest  v,  Wynkoop,  8  John.  Ch.,  139 
(Kent,  Ch.).  A  married  woman  being,  as  to  her  sepaVate  ostal«,  treated  as  a 
feTTte  toU,  may,  in  person,  or  by  her  agent,  bind  the  estate  for  tbe  payment  of 
debts  contracted  upon  tbe  credit  of  such  eslatev  and  the  assent  of  her  ' 
r,  if  thi    " 


necessary,  if  the  instrument  creating  tbe  trust  contabis  no  restriction 
upon  her  power.  North  American  Coal  Co.  v.  Dyetl,  7  Paige,  9.  And  ahemav 
bind  ber  separate  estate  for  debts  contracted  by  ber,  on  tbe  credit  of  sucn 
estate,  even  though  her  husband  should  be  the  creditor.  Qardner  v.  Gardner, 
7  Vaige,  112.  Lfeme  eotert  Is,  in  all  cases,  to  be  treated  as  a/«m«  wU,  in  re- 
spect to  ber  separate  estate,  so  far  as  to  dispose  of  it  in  anr  way,  not  inconsist- 
ent with  tbe  terms  of  tbe  instrument  under  which  she  nolds.    Leaycratt  v. 

Dqit,7ccibvG00l^lC 
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§  3S3.  If  the  contract  in  qneetion  relate  to  the  woman's- 
separate  property  not  fettered  by  a  restraint  on  anticipation, 
Iier  contract  with  r^ard  to  it  will  clearly  bind.  But  if  that 
be  not  the  case,  as,  for  example,  if  a  married  woman  agree 
to  purchase  or  lease  a.  house,  then  the  mere  fact  of  her  pos- 
seBsing  separate  estate  is  not  sufficient  to  enable  the  other 
party  to  enforce  performance  as  against  the  separate  estate. 
The  engagement  here  will  be  of  that  description  which  has 
been  called  the  general  engagements  of  a  married  woman, 
and  in  order  to  bind  the  separate  estate  by  such  an  engage- 
ment "it  should  appear  that  the  engagement  waa  made  with 

Hedden,  8  Green's  Ch..  Bia.  And  if,  by  the  deed,  the  wife  is  permitted  to  dis- 
pose of  her  separate  propertj  by  deed,  vill,  or  otherwise,  at  her  pleasure,  her 
right  of  diBDOBition  remains  as  before  msirisge.  in  respect  to  her  estate.  But  if 
thciermsoitbedeedrequireaparticularmodeofdisposition,tbcD.  as  clearly  those 
terms  must  be  observed,  ber  power  is  limited  by  tbem,  and  she  is  a  feme  tole 
nib  modo,  and  only  to  tbe  extent  of  the  power  eKpreseed.  Id.  Tbe  same  doc- 
trine is  repeated  in  Clark  v.  Makenna,  1  Chev.,  163  (Sd  part);  Horfi^n  v.  Elam, 
4  Yerg.,  37B;  Vizonneau  t.  Pegrem,  3  Leigb.  183;  and  Williamson  v.  Beck- 
bam,  6  id.,  20.  Af«me  wwrt,  with  the  consent  of  her  trustee,  may  reinvest 
her  separate  trust  property  oa  she  may  think  proper.  Fmzier  v.  Center,  1 
l(cCord'8Cb.,370.  Where  a  married  woman,  by  a  contract  under  seal,  charged 
tbe  payment  of  a  debt  ou  her  real  estate,  wbicb  was  settled  on  her  by  a  deed  of 
trust,  with  a  power  to  sell  and  convey,  and  absolutely  dispose  of  tbe  same  by 
deed,  her  coverture  notwithstanding,'  it  was  held  that  a  court  of  equity  wouJd 
enforce  such  a  contract,  and  decree  a  sale  of  the  land  to  pay  such  charge,  and 
that  the  power  given  her  Co  sell,  Deceasaiily.  included  the  power  to  incumber  it 
by  mortage,  or  charge  it  by  conlract.  Price  v.  Bigbam,  7  Ear.  i  J.,  296. 
The  separate  properly  of  &feme  covert  was  sold  on  execution  against  aucb  prop- 
erty as  bad  come  to  her  by  descent  or  devise  from  tbe  debtor,  and  the  husband 
received  tbe  surplus  proceeds  of  the  sale,  and  died.  Held,  that  tbe  wife  wa& 
not  bound  by  the  act  of  ber  husband,  and  that — the  money  not  having  been 
applied  to  tbe  benefit  of  her  aeparale  estate — she  was  cot  bound  to  refund  it  on 
the  reversal  of  tbe  Judgment,  and  the  recovery  of  the  laud  by  her.  Wood  v. 
Genet,  6  Paige,  1S7.  where  a  husband  purchases  real  estate,  in  his  own  name, 
with  tbe  money  of  the  wife,  a  purchaser,  with  notice  of  these  facts,  will  be- 
held to  be  a  trustee  for  tbe  wife.  Methodist  Church  v.  Jacquea,  1  John.  Ch., 
450.  The  wife's  equity  in  her  separate  pet«onal  or  real  estate,  devised  or  de- 
scended to  her  during  coverture,  may,  in  a  proper  case,  extend  to  the  whole 
estate;  and  it  cannot  be  defeated  by  any  act  of  tbe  husband.  Haviland  v. 
Bloom,  6  John.  Ch.,  1T8.  Xfeme  eotert  may  become  the  debtor  of  her  hus- 
band, by  borrowingmoneyof  him.  for  tbe  benefit  of  her  separate  estate.  Gard- 
ner V.  Gardner,  22  Wond.,  536.  But  though  her  estate  may  become  liable,  la 
equity,  for  debts  contracted  hi  reference  to  such  estate;  yet,  in  oider  that  ft 
shall  cie  bound,  it  must  distinctly  appear  that  the  dealings  were  bona  fide  with 
her,  and  that  goods  were  delivered,  or  tbe  money  paid,  to  her  own  order,  or 
into  her  hands.  Magwood  v.  Johnson.  1  Hill  Ch.,  228.  And  the  separate 
property  of  a  wife,  settled  upon  her  at  her  marriage,  is  not  primarily  liable  for 
her  debta  contracted  before  marriage.  Knox  t.  Hcket,  i  Des,,  92;  Bee  HcEay 
V.  Allen,  6  Yerg.,  44.  The  wife  of  a  person  perpetually  banished,  is,  for  the 
purpose  of  contracting  or  maintaining  suits,  to  be  treated  as  a  feme  toU. 
hton  r.  Hill,  2  lAyw.,  406.  Bee.  further,  as  to  the  separate  property  of 
eovtH.  the  cases  of  Bnindige  t.  Poor,  3  Gill.  &  J. ,  1 ;  Tieraau  t.  Poor,  1 

,  __8.    The  rights  of  married  woman  under  the  laws  of  New  York  are  well 

digested  in  Tbe  Saratoga  Co.  Bk.  t.  Pruyn,  M  N.  Y.,  960. 


W. 
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reference  to  and  upon  the  faith  or  credit  of  that  estate," 
and  "whether  it  was  so  or  not  is  a  qaeetion  to  be  judged 
of    *    *    •    apon  all  the  circumstances  of  the  case.^'{d) 

%  354.  In  one  case,  a  married  woman  possessed  of  sepa- 
rate estate,  and  living  separate  from  her  basband,  verbally 
contracted  to  take  a  leasehold  honse  for  a  term.(e)  The^ 
contract  was  reduced  into  writing,  signed  by  the  lessor's 
agent,  and  handed  to  the  married  woman ;  she  retained  it, 
■withont  executing  it,  or  any  connterpart  of  it,  but  in  let- 
ters written  by  her  referred  to  it  as  a  contract,  and  she  en- 
tered into  possession.  In  a  snit  by  the  lessor  against  her 
and  her  tmsteea  to  enforce  payment  of  rent,  as  a  charge 
on  her  separate  estate,  Knight  Bruce,  V.  C-,  held  that  she 
would  have  been  bound,  if  she  bad  been  a  feme  sole,  and 
that,  being  married,  she  was  bound  to  the  extent  of  her 
separate  estate. 

§  3SS.  As  regards  separate  property  settled  to  the  use  of 
a  married  woman  withont  power  of  anticipation,  she  has- 
no  power  to  contract  so  as  to  bind  such  property.  (/■) 

§  936.  If  a  married  woman  have  a  power  to  be  exercised 
in  a  specific  way,  and  she  affect  to  contract  by  an  exercise 
of  the  power,  but  without  the  essential  formalities  required, 
there  wiU  be  no  judgment  against  her  ;  for,  except  under 
these  formalities,  she  has  no  power  to  contract,  and  the 
paper  signed  by  her  is  as  void  as  any  other  contract  signed 
by  a  married  woman.(^)  But  where  the  formalities  omitted 
are  immateriaJ  for  the  protection  of  the  married  woman,  her 
estate  may  be  bound  by  the  exercise  of  the  power,  and  the- 
contract  constituted  by  such  exercise  may  be  specifically 
enforced.  (A) 

g  357.  In  actions  for  the  enforcement  of  contracts  against 
the  separate  estates  of  married  women,  the  usual  and  proper 
parties  are  the  woman  herself,  her  husband  (z)  and  the  trus- 
teee  (if  any)  of  the  separate  property,  (y)  The  trustees  are 
not  always  necessary  parties;  (A)  but  in  their  absence  the 


(AJobBMm  T.  GkUwhei,  t  Da  O.  r.  *  J.,  r.  Deir,  IT.  t,  C.  C.  C.,o*a-,  lusumweii  t« 

tMLStS;  Loadon  Cbj^erea  Bank  of  An*-  Gardiner,  S  Da  O.  A  8m.,  «;  PbUlIpsT.  Bd- 

tn3la  T.  I^onalen,  L.  B.  4  P.  C,  m.    Sea,  ward*.  SS  Hear.,  Mj. 
too,  Pisaid  T.  Hliie,ld.  BCIi.,ST4,  aiul  per       (1)  Uaneocki  t.  LabLacbe,8  C.  P.  D. 

JaaMl,ILB.,liiWaliitedT.BeTl,id.«)Eq.,  Cf.  Ord.  XVI, r.  S. 
au.  (J)  See  Hatme  *.  Teoant,  1  Bro.  C.  C 

M  Gaaton  t.  hankmn,  S  D*  S.  *  Sm.,  OtL  Mnrrar  r.  Barlce,  8  Mr.  A  K.,  lOt. 

m  ValroBdT.WalIO>d,Job%,]a.  (»  noardT  Btne,i:.B.aCb.,II4i  IX 

IffJIfarttaT.  1I»CImU,1J.  ftW,lU,4St.  T.  JenklDa,  8  Ch.  D.,  TW. 

it)  HiqrtlM  T.  MyaU,  ■  >■  *  M.,  Mi  SoweU 
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plaintiff  may  find  it  impracticable  to  obtain  complete  re- 
lief.(;) 

§  358.  As  regards  the  real  estate  of  a  married  woman 
not  settled  to  her  separate  nse  or  subject  to  her  power,  she 
may,  under  the  act  for  the  abolition  of  fines  and  recov- 
eries, (7n)  not  only  dispose  of  the  laud,  bnt  contract  respect- 
ing it,  if  not  so  as  to  render  herself  liable  to  damages,  yet 
so  as  to  bind  her  estate  of  inheritance,  (n)  The  only  other 
modes  by  which  a  married  woman  can  bind  such  real  estate 
(inclttding,  it  wonld  seem,  her  share  in  the  proceeds  of  land 
vested  in  a  trostee  and  directed  to  be  Bold(o),  are  by  frand 
or  by  election,  or,  perhaps,  sometimes  by  agreement  with 
her  husband  when  dealing  with  him  at  arm's  length. (^)* 

§  339.  As  regards  dealing  between  a  husband  and  wife, 
Ijord  Hatherley,  when  a  vice-chancellor,  in  more  than  one 
case  intimated  his  opinion  that  the  power  of  a  wife  to 
contract  with  her  husband  is  not  confined  to  her  separate 
property,  but  that  "under  any  circumstances,  when  the 
wife  is  put  in  such  a  position  that  she  can  be  regarded  for 
the  purposes  of  the  contract  as  a  feme  sole,"  she  may  so 
contract.(9)  The  learned  jadge  considered  that  the  case  of 
Bateman  v.  Countess  of  Ross,(r)  supports  this  proposition. 
The  last-mentioned  case  Is  not  very  fully  reported  ;  and  it 

(I)  Collctt  T.  Dlakeuon,  11  Ch.  D.,  687;  IBl,  psrtloululT  111,  US,  OTsmilins  S.  C.,1 

Flowei  T.  Bailer,  IS  Id.,  874     Ai  to  kctloiu  K.  A  J.,  "" 

br   DunlBd    women   nupeatlDtt    Mpusle      (e)  Tr .. 

eaUWjJiee  Uie  Hmnied  VtomoA  Propem  tppttl  totbtKoomot . 


HMOtlDit    Mpusle  (e)  Tnnki  t.  Bollaui,  L.  K.  B  Cb.,  TI7.   An 

MUWjiee  ue  lumea  women^  Proper^  >p[w  to  tiM  Hoiue  of  Loidi  appeui  to  hara 

Let,  1870,111;  per  Jewel,  H.  B.ln  Howara  been oompramlMd,  L.  B.  UEq.i>Cll. 

r.  Bnnk  orinsland,  L.  B.  IS  Eq.,  Ml;  BoberU  (d)  NloUoU  T.  Janet,  L.  B.  B  ifg^  tse 

I.  Etu*,  7  Ob  D.,aq}  and  On).  XTI,  i.  8.  oi  TuiltUrt  r.  VaniiUait,  ir.  *  J.,  m, 

(■)  8  and  4  Will,  ly;  Oh.  74.    Cr.  ibler  t.  TOI^.a.onappe^lDeQ  AJ.,S4S);  KlohoU 


, rUI.  it;  Oh.  74.    Cr.n>lerT.    TOra.a.onappe^lDeQ  AJ.,S4S);  Kid 

eiMer,  L.  a  8  q.  B.,  a.  t,  Jodm,  L.  B.  S  Bq.,  nS;  Olbbe  T.  Hardl 

(n)  ClOfta  T.    Mini'*-* an-  n     tl     t.rt        ■.•■m.au 


,  id.sch.,n 


IDow.X 


'  Wkert  Ou  wifh  r^fUMt  to  unttn  tn  U«  eoitveyanoe.]  In  a  ctue  where  the  wife 
does  Dot  join  the  deed,  and  does  not,  ia  any  other  manner,  release  her  dower 
right — held,  that  the  measure  of  damages  ia  the  difference,  it  there  be  any,  be- 
tween the  contract  price  and  the  proved  value  of  the  property  at  the  time  of 
the  breach.  Bush  v.  Cole,  38  N.  T.,  361;  Pumpell;  v.  Phelp*,  40  id.,  69; 
Beimbuigh  v.  Ismay.  86  N.  Y.  Supr.  Ct.,  80. 

Rule/or  computing  Hu  prtunl  value  of  unfe't  dmatr  right.']  "  The  proper  rule 
for  computing  the  present  value  of  the  wife's  contingent  right  of  dower  during 
the  life  of  the  husband,  is  to  ascertain  the  present  value  of  an  annuity  for  her 
life,  equal  to  the  Interest  in  the  third  of  the  proceeds  of  the  estate  to  which 
her  contingent  right  of  dower  attaches,  and  then  to  d^uct  from  Uie  present 
value  of  the  annuity  for  her  life,  the  value  of  a  similar  annuity  depending  upoa 
the  Joint  lives  of  herself  and  her. husband;  and  the  difference  between  diese 
two  sums  will  be  (he  present  value  of  her  contingent  right  of  dower."  Wal- 
worth, Ch.,  in  Jackson  v.  Edwards,  7  Faige,  Ch.,  408;  see,  also,  Troutman  v. 
Oouring,  1ft  Iowa,  410;  Hazebig  v.  Hutson,  16  Ind.,  4Sl. 
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is  believed  that  with  that  eingle  exception  there  is  no  re- 
ported case  in  which  the  exception  stated  by  Lord  Hather- 
ley  has  ever  been  acted  upon  ;  the  extent  to  which  it  is  to 
be  carried  seems  to  require  ample  consideration, 

§  i960.  Where  a  married  woman  is  a  trustee  (or  one  of 
several  irustees)  for  sale,  she  cannot  by  contract  bind  herself 
to  convey  the  estate.  (*) 

g  !M1.  Lunatics  are  under  an  incapacity  to  contract, 
except  during  lucid  intervals,  during  which  times  contracts 
entered  into  by  them  are  as  binding  as  if  made  by  a  person 
of  perfectly  sound  mind.(i)'  Where  a  person  who  has 
entered  into  a  contract  is  subsequently  found  lunatic  from 
a  date  prior  to  the  contract,  it  is  competent  for  the  other 
jwrty  to  bring  his  action  for  specific  performance,  and  obtain 
a  decision  of  the  questions  whether  the  defendant  was  a 
lonatic  at  the  time  of  the  contract,  and,  if  so,  whether  he 
had  Incid  intervals,  and  whether  the  contract  was  executed 
during  a  lucid  interval  ;(u)  or  he  may  ask,  in  the  alterna- 

(n  Avat7T.QriiBD,L.B.6I^.,(U,  oh.  U;  Bneknlll  and  Tirks^  PiTchoIofrteal 

(ft  Dmll  T.  WBirtD.eVe*.,  fioe.    Ab  to  U»  Medlclae(Sded.),ST,wbBrenulnrUtfeoTltUs 

endena  reqDlred  to  prove  ft  Inol'l  Interrsl,  >r«  oiled. 

MB  AtL-Ota.  *.  Punthn',!  Bra.  C.  U.,UI;  (u)  Hull  t.  Wurren.  B  Tna.,  ere;  Jwl.  Act, 

n  nrM  HolTland,  11  Ve*.,  10     Sea.  alKi,  IBIU,  {  iS;  Onlera  XXVI,  XXXVI. 

S»7  ■  UedlCBl  JniUp^adenoe  and  Inaaoltj, 

'  Therefore,  where  a  pereoD  subject  to  teroporaiy  insanity,  in  a  lucid  Interval 
■old  property  for  tf  full  price,  for  the  payment  of  urgent  debte,  bia  friooda  ad- 
vialiig  and  consectiug  to  the  sale,  it  was  held  that  such  sale  should  not  be  set 
uide.  Jones  v.  Perkins,  5  B.  Honr. ,  223.  A  de«d  by  a  lunatic  Ib  voidable,  and 
not  roid.  Breckenridge  v.  Onnsby,  1  J.  J.  Marsh..  2S6.  And  wbure  a  person. 
has  contracted  with  a  lunatic  in  good  faith,  and  without  notice  of  the  lunacy, 
equity  will  not  rescind  the  contract,  restoring  lo  Hucb  person  the  benefit  derived 
from  the  contract  by  the  lunatic's  estate.  Carr  v.  Halliday,  1  Dev.  &  BaL  Cb., 
-  344.  It  is  said,  in  BreckcnHdge  v.  Ormsbv,  supra,  that  although  a  lunatic 
may  not  be  permitted  to  disaffirm  a,  deed  maae  by  bini  under  mental  disabilitr, 

St  the  purchaser  from  the  lunatic  vendor,  after  his  recovers  of  sanity,  will 
ve  as  much  right  to  avoid  the  first  deed  as  the  vendor  or  bis  heir  had.  lo 
Gates  V.  Woodson,  2  IJana,  452,  where  a  lunatic  conveyed  a  lot  of  land  to  A., 
and  afterwards,  when  sane,  conveyed  the  same  to  ;uiolher  person,  it  was  held 
that  although  the  first  deed  was  not  absolutely  void,  yet  the  second  grantee 
might  avoid  it.  Among  those  who  are  incapacitated  to  contract  arc  habitnal 
dmnkards.  They  are,  during  their  intoxication,  considered  ss  lunatics.  But 
their  drunkenneae  must  be  so  complete  as  lo  deprive  tliera  of  the  proper  ejter- 
cise  of  their  minds,  and  thus  withhold  the  unquaUfied  and  perfect  assent  wbjdt 
equity  requires  for  the  validity  of  a  contract.  Bee  Harrison  v.  Lemon,  SBlackf., 
91.  Bo  in  Belcher  v.  Belcher,  10  Yerg.,  121,  the  fact  that  the  part^  was  intoxi- 
csled  when  be  executed  the  conveyance,  no  undue  advantage  l>eing  taken  of 
his  dtuation,  and  it  appearing  that  he  was  capable  of  transacting  business  at  the 
time,  was  thought  to  constitute  insufflcient  grounds  for  setting  aaide  the  sale. 
And  in  Hairiaoa  v.  Lemon,  supra,  it  is  added  that  unless  it  appears  that  there 
was  nnfaimeas  in  the  transaction,  or  that  the  drunkenness  was  produced  by 
the  procurement  of  (he  grantee,  the  court  will  not,  upon  the  opinion  of  one 
witnesa  tjiat  the  grantor  was  incapacitated  by  drunkenness  for  negotiating, 
avoid  his  deed. 
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tive,  to  have  the  contract  either  performed  or  discharged ; 
and  in  the  latter  case  the  oourt  will  allow  him,  if  vendor,  to 
retain  out  of  the  deposit  his  costs,  charges  and  expenBes.(?)) 
In  judging  of  insanity,  courts  of  equity  are  governed  by  the 
same  principles  as  purely  common  law  courts.(w) 

§  963.  The  subsequent  lunacy  of  a  party  to  a  contract  in 
nowise  affects  the  rights  of  the  other  parties  ■,{x)  and  the 
difficulties  which  formerly  stood  in  the  way  of  their  remedies 
were  removed  by  the  trustee  acts  of  1850  and  1852,  and  the 
lunacy  regulation  act,  1853,  §  122.(j') 

g  363.  In  addition  to  the  legal  incapacities  to  contract, 
courts  of  equity  consider  trustees,  guardians,  agents,  and 
other  persons  standing  in  a  confidential  relation  to  others  to 
be  incapable  (either  absolutely  or  except  under  certain  re- 
strictions) of  contracting  for  the  purchase  of  the  property 
entrusted  to  them  in  behalf  of  the  persons  to  whom  they 
stand  thus  confidentially  related,  and,  under  many  circnm- 
Btances,  of  contracting  with  such  persons  ;(2)  and  this  inca- 
pacity may,  of  course,  be  urged  in  an  action  for  specific 
performance.  But  inasmuch  as  it  depends  on  the  general 
doctrines  of  the  court  with  regard  to  each  of  these  particular 
relations — and  questions  of  this  sort  are  more  often  agitated 
in  actions  to  set  aside  the  impugned  transaction,  than  in  pro- 
ceedings for  specific  performance — it  does  not'appear  neces- 
sary to  do  more  here  than  allude  to  the  subject  generally,  (o) 

(vl  Ft<Mt  T.  B«>Tao,  17  Jar.,  388.    Aa  to       <z)  Owen  v  Dkilai,  I  Ye*.  8«a..  BS. 
MtUDC  Mlde  *  conmot  ftw  rhe  Iud&c;  at  >       (yl  Bee  Belon.  517  et  eeq, 

^wjP»t  Lord   HkraWlcke  Id   BSDnet  t     Co.,1..  B.TKq..  IIS. 

Vade.l  Atk„3S7iOimoad  t.  FltzroT,  S  F.        (u)  As  toloUmcy,  aealnfn,  f  141. 

Wml.,U8L  .A«eliifrm,|t80. 
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CHAPTER  II. 

OF  THE.NON-CONCLDSION   OF  THE  CONTRACT. 

§  364.  No  proceedings  m  specific  performance  can,  of 
course,  be  had  unless  a  contract  has  actually  been  con- 
cluded, i.  e.,  unless  two  persons  have  agreed  on  the  same 
terms,  and  mutually  signified  their  assent  to  them,  If  what 
passed  between  them  was  but  treaty  or  n^otiation,  or  an 
ei^iectation  of  contract,  or  an  arrangement  between  them  of 
an  honorary  nature,  no  specific  performance  can  be  had.' 

§  36tS.  The  burden  of  proving  this  concluded  contract  is, 
of  course,  on  the  plaintiff;  and  it  must  be  considered  quite 
independently  of  the  evidence  of  the  contract  (whether  as 
a,ffected  by  statute  law  or  otherwise.(a)  It  must  be  admit- 
ted that  the  question  of  the  existence  of  the  contract  and  of 
its  evidence  are  often  mingled  in  discussion;  but  thej 
should  be  kept  separate  in  thought. 

§  366.  Where  there  is  nothing  to  throw  light  upon  the 
existence  or  non-existence  of  a  contract  but  some  instrument 
or  instruments,  the  question  is  really  one  of  construction  of 
the  documents  in  question. 

§  367.  Where  the  contract  is  embodied  in  a  formal  docu- 
ment simultaneously  entered  into  by  both  parties,  and  pur- 
porting to  be  a  contract,  little  difficulty  can  occur  as  to 
whether  the  contract  was  concluded.  But  where  this  is  not 
the  case  questions  have  arisen. 

§  368.  One  question  has  been  whether  the  instrument  in 
question  was  the  embodiment  of  a  contract  or  of  some  other 
transaction. 

(1)  Is  a  judge's  order  made  by  consent,  and  directing  cer- 
tain things  to  be  done  by  the  parties  to  it,  a  contract  to  do 
the  things?    It  has  been  said  not  to  be  by  Lord  Hatherley 

•  <a)  BomUv  t.  HlUcr,  S  App.  C,  11M,  IlGl ;  dilnirack  t.  Ku«Ii1od«M  of  Blr,  4  Da  Q.  J. 

■  Or  if  a  contract  be  formal  and  complete,  jet,  if  uoderetood  bj  the  parties 
as  a  Jeat,  it  is  not  Undiug     Arautrong  t.  McObee,  Addis,  301. 
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(when  a  vice  chancellor),  who,  both  on  that  ground  and  on 
the  nature  of  the  judge's  order,  refused  epecific  perform- 
ance.(&)  The  opposite  view  has  been  taken  in  some  cases 
at  common  law,  and  it  has  been  sard  that  a  contract  is  not 
the  less  a  contract,  and  subject  to  the  incidents  of  a  contract, 
because  there  is  superadded  the  command  of  a  iudge.(c)' 

(2)  Are  instructions  for  a  settlement  a  contract  for  a  set- 
tlement, or  only  instructions  for  a  contract  ?  This  was  a 
question  on  which  the  House  of  Lords  was  in  one  case  much 
divided.  ((Z) 

(3)  Are  articles  of  association  a  contract  bftwe«n  the  com- 
pany and  a  third  person  named  in  them  ?  This  is  a  question 
which,  under  special  circumstances,  has  been  answered  in 
the  affirmative,  (e) 

(4)  Is  the  recital  in  a  deed  evidence  of  a  contract  i — is  a 
qaestion  which  also  has  been  answered  in  the  affirmative. (/) 

§  900.  A  much  more  common  question  is  whether  negoti- 
ations have  passed  from  that  state  and  resulted  in  actual 
contract.'  If  it  were  only  doubtful  whether  the  contract 
was  concluded  or  negotiations  still  remained  open,  the  court 
of  chancery  used  to  refuse  specific  performance,  and  leave 
the  parties  to  dieir  common  law  rights  if  any.(^)' 

g  SWO.  A  binding  contract,  enforceable  in  equity,  may  be 
constituted  by  the  proposal  of  one  party  and  the  acceptance 
of  the  other.{A)    But  as  the  proposal  has  no  validity  with- 

m  Tbame*  Ironvoiki  Co.  t.  Pateiil  Dot-  (/)  Wtlmn  t.  KuIIdc,  n  Bot.,  HI ;  ilTd 

ildiOo,lJ  *B.,W.  lTfeO.«J.,»S8 

M  Wantworth  t.  BnllOL  S  B.  A  C,  HO;  (;)  HnddlMlou  T.  Bilfcor.Il  Tea.,  D9,B8l: 

LlflTe*lG7T.Oilinne,L.B.lC,P.,aT0.    6e«,  BtnitftirdT.Bonrartb.SV.  A  B.,S4I;  Skclton 

klM,  TMluuD  T.  FUM,  e  Ha.,  flSO.  t.  Cole,  1  De  6.  A  J.,  «BT. 

Mj  CMOD  T.  CalOD,  L.  B.  1 H.  L.,  117.  (A)  The  acccpttnce  muft  be  by  the  other 

<«)  TODobe  T.  MetropOllUD  Ballwar  W*n.  p>rn.    As  offer  b;  A.  lo  B.  ind  ecaptuoe 

lioculiuCo.,L.  B.flCb',Bn.  by  C.  oonMllDtee  no  conbacL  UeynaU  t. 
tiurimi,  3  8m.  A  Glf.,  101,  IIT. 

'  A  party  wrote  to  the  owner  of  land  inquiring  the  price.  Held,  that  the 
replj  of  the  lall«r  Blating  the  price,  docti  not  constitute  a  propositloii  to  Bell. 
En^t  V.  Cooley.  84  Iowa,  21B;  Brwin  v.  Erwin,  26  Ala.,  286.  Construction 
of  the  woid  immeiialdy.    Bruner  v.  Whcaton,  46  Mo.,  868. 

Rale  at  to  aeeeptanee  of  trrnu.]  In  order  that  an  acceptance  may  be  hlnding, 
it  must  be  distinct,  uoconditional ;  it  must  not  vanr  the  terms  of  the  offer,  and 
it  must  be  communicated  without  unTeasonable  delay.  Thombnrrr  v.  Berill. 
1  T.  &  C.  C.  C,  554;  Eads  v  Carondolet,  42  Mo.,  118;  Bmoer  t.  WheBton,  46 
id.,  86tt;  Bethel  v.  Hawkins,  21  La.  An.,  620;  Wilson  v.  Clements,  8  Haas.,  1; 
Peru  V.  Turner,  10  Me..  185;  Johnson  v.  Fisher,  7  Walts,  48;  Hazard  v.  New 
England  Mar.  Ins.  Co.,  1  Bumn.,  218:  Carr  v.  Duval,  14  Pet.,  77;  Hartford  and 
New  Haven  R.  R.  Co.  v.  Jackson,  M  Conn.,  614;  Solomon  v.  Weboter,  4  Col- 
orado, 858 ;  Carter  v.  Shorter,  87  Ala.,  268. 

'  Carr  v.  Duval,  14  Pet,  77. 
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out  the  acceptance,  a  memorandam  of  offer  differs  easenti- 
ally  from  a  memorandum  of  agreement.  "  In  the  case  of  an 
offer,  no  doubt,  the  party  signing  it  may  at  any  time  before 
acceptance  retract ;  but  if  it  be  an  agreement,  though  signed 
by  one  party  alone,  he  cannot  retract  at  his  pleasure,  bat 
all  he  can  do  is  to  call  upon  the  other  party  to  sign  or  re- 
scind the  agreement.  A  memorandum  of  agreement  sup- 
poses that  the  two  parties  hare  verbally  made  an  actual 
contract  with  each  other ;  ajid  when  the  terms  of  such  con- 
tract are  reduced  into  writing  and  signed,  that  is  sufficient 
to  bind  the  party  signing ;  but  if  the  memorandum  is  of  an 
offer  only,  that  assumes  that  there  has  been  no  actual  con- 
tract between  the  parties." ' 

§  971.  In  order  that  an  acceptance  may  be  operative,  it 
mast  be  plain,  unequivocal,  unconditional  and  without  vari- 
ance of  any  sort  between  it  and  the  proposal,  and  it  must 
be  communicated  to  the  other  party,  and  that  without  un- 
reasonable delay.O") 

§  973.  The  proposition  that  the  acceptance  must  be  plain, 
unequivocal,  unconditional  and  without  variance,  la  sup- 
ported and  illustrated  by  a  great  variety  of  decisions.  In 
the  case  of  Kennedy  v.  Lee,(A')  the  subject  was  much  dis- 
cussed ;  it  was  there  unsuccessfully  atgned  that  the  accept- 
ance introduced  a  term  respecting  the  good-will  of  a  busi- 
ness not  included  in  the  proposal. 

§  978.  The  unequivocal  character  of  the  acceptance  thftt 
is  requisite  is  well  illustrated  by  a  case  in  which  A.  made  an 

(DFerKliidanln.V.ClnWanierT. '>lt-  thler.TnlLedFBOtaKg,  parti,  ch.l,  >.  1. kit 

HoctoD.  S  Drew  ,  Oil.    Bae,  >Im>.  MrTnell  v.  1, 1 1. 

"-^ 1)_  1  j„_  (^,  s.),  m-,  B  W.  (J.  Otlen 

r.  a«TiieU,e  ld.,StlT.    Tba  (llmlbiil)  t 

■ma  h.  tvMTi  ■  mmatatio  ik)  3  Met ,  U\.     Soe.  too,  TliornbuiTT. 

See  Po-  BbtIII,  1  r.  a  C   <;.  C  ,  AM;  Csjler  T.  Wal. 
pole,  18  W.  B  ,  782, 

'  In  Ibe  cue  of  tbe  Canal  Co.  v.  Railroad  Co.,  4  Qill  &  J.,  1,  a  contract, 
TftUd  and  bindiog  at  law,  is  defined  to  be  a  mutual  consent  of  Che  parties  con- 
cerned, respecting  some  property  or  riglit  ttiat  is  (lie  object  of  tbe  stipulation, 
or  sometbing  ttiat  is  to  be  done  or  fortmme;  a  transaction  between  two  or  more 
penons.  in  wbich  each  party  comes  under  an  obligation  to  tbe  other,  and  each 
reciprocsll}'  acquires  a  right  to  whatever  is  promised  or  disputed  by  the  other; 
and  any  words  manifesting  a  eongregatio  nentium,  are  sufficient  to  constitute  a 
contract.  But  this  mutual  coosent — the  eonffregaiio  meittiwm — cBDnot.  of  course, 
be  attained  without  the  assent  of  lx)th  parties.  Therefore,  if  A.  a!en  a  writing 
that  be  nil]  sell  B.  a  houic  on  certain  terms,  it  is  a  mere  proposition,  and  not 
an  agreement,  anless  accepted  by  B.  Tucker  t.  Wood.  13  Jobn..  170.  Nor  ta 
a  paper,  llled  in  a  csuse  by  one  party,  offering  to  be  liound  bv  certain  terms,  if 
the  verdict  ehould  be  in  bis  favor,  but  not  accepted  by  the  other  party,  binding 
on  the  party  who  filed  it.    Bower  r.  Bleadog,  1  8.  &  R.,  248. 
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offer  to  B,,  by  letter,  to  aell  a  lot  of  land ;  B.  filed  a  bill 
against  A.,  ailing  a  contract  In  writing  for  the  sale  of  ibis 
estate,  and  the  answer  offered  to  sell  the  estate ;  the  decree 
was  in  the' alternative  for  a  conveyance  on  the  payment  of 
the  purchase  money  into  the  bank,  or  in  default  for  the  dis- 
missal of  the  bill ;  the  money  was  paid.  The  question  arose 
between  the  heirs  and  devisees  of  B.  as  to  the  time  when 
the  contract  became  binding ;  it  was  held  that  the  bill  did 
not  amount  to  an  acceptance  so  as  to  bind  B.;  for  he  as 
plaintiff  might  have  dismissed  bis  bill ;  the  decree  did  not, 
for  it  left  an  election  to  the  plaintiff;  but  the  payment  of 
the  money  into  the  bank  did,  for  that  wks  unequivocal.  (?) 
In  another  case,  where  the  plaintiff  had  made  an  offer  to 
take  a  farm,  and  had  referred  to  certain  persons  as  to  his 
capabilities  and  capital,  and  in  consequence  of  this  offer  the 
agents  of  the  proposed  lessor  had,  by  his  direction,  prepared 
and  sent  to  the  proposed  lessee  a  lease  which  they  consid- 
ered to  be  in  pursuance  of  the  proposal ;  Kindersley,  V.  C, 
held  this  not  to  be  an  acceptance,  (m)  on  the  ground  that 
the  act  was  ambiguous  and  conditional — ambiguous,  be- 
cause the  lease  might  have  been  sent  in  order  to  save  time, 
and  without  any  intention  of  departing  from  the  right  of 
accepting  or  refusing  the  offer  of  the  plaintiff,  according  to 
the  result  of  his  communication  with  the  referees ;  and  con- 
ditional, because  the  sending  the  draft  lease,  if  an  accept- 
ance at  all,  was  an  acceptance  upon  condition  that  the 
defendant  accepted  the  draft  lease.  The  case  of  Thomas  v. 
Blackman,(n)  before  Knight  Bruce,  V.  C,  may  also  be  re- 
ferred to  as  illustrating  this  doctrine.  Here  there  had  been 
a  long  correspondence,  and  the  vice  chancellor  held  that 
there  never  had  been,  in  any  part  of  it,  a  clear  accession  on 
both  sides  to  one  and  the  same  set  of  terms ;  and  accord- 
ingly he  decreed  the  dismissal  of  the  bill,  unless  the  plain- 
tiff accepted  the  terms  of  the  defendant's  original  offer, 
which  the  plaintiff  acceded  to.' 


■  The  assent  must  be  to  the  Bame  subject  matter,  and  in  the  same  Bense  tbst 
is  offered.     Hasard  v.  New  England  Mar.  Ins.  Co..  1  Sumner,  218.     And  the 

SropositioQ  must  be  accepted  according  to  iIh  terms;  any  qualiflcation  of.  or 
eparture  from,  Ihem  invHliciutes  Ihe  offer,  unless  aflcrwards  agreed  to  bj  the 
person  making  it.    Carr  v.  Duval,  U  Pel.,  7T.     Tlius  in  Peltier  v.  Collins.  3 
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§  974.  In  illQstratioii  of  the  anconditional  nature  of  the 
acceptance  reqaired,  the  caae  of  Crossley  v.  Maycock(o) 
inay  be  referred  to.  There  vendorB  wrote,  in  answer  to  an 
ofFer,  "  which  offer  we  accept,  and  now  hand  you  two  copies 
of  couditionB  of  sale,"  and  inclosed  a  form  of  contract  con- 

(0)  L.  B.  U  Sq^  UO.    S«e,  toe,  Lavrl*  r.  Bnai,  M  W.  B.,  ISl. 

Wend.,  459,  it  is  said  that  tbeie  ia  no  contract,  if  there  be  a  materiBl  diB^nc« 
between  the  note  of  the  bargain  delivered  tw  a  broker  to  &  vendee  and  that  de- 
livered to  the  vendor.  In  Coming  v.  Colt,  G  Wend.,  2JS3,  where  manufactureia 
In  the  country  sent  ao  order  to  mercltanta  in  the  ci^  for  a  quantity  of  plough 
CMtineH,  to  be,^>ruaitbd  bg  eatuU,  only  a  part  of  which  were  forwarded,  and 
tboae  bj  land  carrisKe,  by  means  whereof  the  expeoBe  of  transportation  was 
increaaed :  it  was  held,  ii^n  action  for  the  price  of  the  property  forwarded, 
that  the  plaintifb  were  not  entitled  to  recover  without  showing  an  acceptance 
of  the  goods  by  the  defendants  II  is  said  in  f^rth  v.  Lawrence,  1  Paige,  434, 
that  a  conditional  acceptance  of  an  offer  by  letter,  never  assented  to  by  the 
party  making  the  offer,  is  not  binding  upon  either  j^rty ;  and  the  party  having 
once  declined  the  offer  as  proposed,  cannot,  by  any  eubset^uent  aaaent,  ratify 
tdch  original  offer.  The  rigidity  of  the  rule  was  displaved  tn  the  case  of  £lia- 
Bon  V.  Henshaw,  4  Wheat.,  225.  In  this  case  A.  offierea  to  purchase  of  B.  two 
or  ttiree  hundred  barrels  of  flour,  to  be  delivered  at  Oeorgetown  by  the  llrat 
r,  and  to  pay  for  the  same  a  staled  price;  and,  to  the  letter  containing  the 
quired  an  answer  by  the  return  of  the  wagon  by  wltlch  the  letter  was 
'a  wagon  was  at  the  time  in  the  service  of  B.,  and  employed  by  him 
m  conveying  flour  from  bis  mill  to  Harper's  Ferry,  near  which  place  A.  then 
was.  ms  offer  was  accepted  by  B  in  a  letter  sent  by  the  flrst  regular  mall  to 
Oeorgetown,  and  rteeivtdby  A.  at  that  place;  but  no  answer  was  sent  ta  Har- 
per's Ferry,  Held,  that  tbia  acceptance,  communicated  at  a  place  different 
from  that  indicated  by  A.,  impoeed  no  obligation  binding  upon  hfm.  See  Glay- 
maker  v.  Sawin,  4  Wharl,  8U>.  The  principle  upon  which  these  cases  proceed 
is,  that  nojverson  Ehall  beheld  upon  the  terms  of  a  contract  which  be  has  never 
nude,  DOr  even  intended  to  impose  upon  himself.  And  therefore  if  one  party 
does  not  accede  to  a  promise  as  made,  the  other  party  Is  not  bound  by  it.  Tut- 
lle  \.  Love,  7  John.,  470;  Bruce  v.  Pearson,  fl  id.,  534.  And  where  R.  agreed 
to  p^  for  a  quantity  of  ha^,  provided  L.  should  pronounce  it  merchantable, 
andL.  pronounced  it  "a  fair  lot,  say  merchantable,  not  quite  so  good  as  I  ex- 
pected; the  outside  of  bundles  somewhat  damaged  by  the  weather,"  Held, 
that  R.  was  not  bound.     Crane  v.  Roberts.  5  Qreenl  ,  419.     Where  a  contract 


■  iBquir 
.    ThU 


is  made  by  a  broker,  and  no  sale-uote  is  delivered,  and  the  entry  bv  him  made 
in  his  sale. book  varies  from  the  contract  as  actually  concluded,  neilner  party  is 
bound,  inasmuch  as  no  note  or  memorandum  of  the  eonlract  has  been  reduced 


to  writing.  Thus,  when  a  contract  is  made  for  a  quantity  of  iron  expected 
from  abroad,  and  the  purchaser  stipulates  for  six  months  credit,  and  for  the  ar- 
rive of  the  iron  in  a  reatonadit  time,  and  the  broker  omits  to  make  an  entry  of 
tboae  conditions,  the  vendorJi  are  not  bound,  although  the  conditions  primarily 
were  for  the  benefit  of  the  parcktuer,  and  he  elects  to  waive  them,  Davis  v, 
aiields,  ae  Wend.,  341;  see  Hutchinson  v.  Bolter,  6  M.  &  W  ,  5»5;  Brodie  v. 
BLPsuI,  IVes.,  82fl:  Gordon  v.  Norton,  4M.  &  W.,  IS-'i.  But  where  the  parties 
agree  upon  the  terms  of  a  contract  It  is  binding  upon  tbem,  though  their  under- 
stacding  of  the  terms  be  not  preciaeiy  the  same;  as  where  one  piirty  under- 
stood a  particular  installment  to  bear  Interest,  wliilc  the  other  parly  did  not  so 
nnderBtand  it  Neufeille  v.  Btuart.  1  HillCb.,  1U9,  But  this  rule  is  to  be  ap> 
pUed  in  a  limited  sense;  and  if  there  has  occurred  any  error  or  mistake  in  refer- 
ence to  the  obligaUoDS  which  the  contract  entails,  the  case  will  be  otherwise. 
Thus,  in  the  case  of  the  Hartford  and  New  Haven  Railroad  Uom|>»ny  v.  Jack, 
son,  24  Conn  ,  614,  it  was  said  that  where  an  application  made  by  the  defend- 
ant to  the  agent  of  a  r^lroad  company,  to  know  at  what  price  be  would  carry 
00,000  laths  to  a  specified  place;  the  agent  inquired  how  many  bundles  that 


D.qitizeabyG00l^lc 


136        FRY  ON  SrECIFIC  PBRFORMANOE  OF  OONTRACTS. 

taininn;  suntlry  3p<>cial  Btipiilations ;  and  it  was  held  that 
the  acceptance  was  condiHonal  only.  "If,"  said  Jessel, 
M.  R-iip)  "  there  ia  a  simple  acceptance  of  an  offer  to  pur- 
chase, accompanied  by  a  statement  that  the  acceptor  desires 
that  the  arrangement  should  be  pat  into  some  more  formal 
terms,  the  mere  reference  to  such  a  proposal  will  not  pre- 
vent the  court  from  enforcing  the  final  agreement  so  arrived 
at.  But  if  the  agrtement  is  made  subjnct  to  certain  condi- 
tions then  speciiied  or  to  be  speciiied  by  the  party  making 
it,  or  by  his  solicitor,  then,  until  those  conditions  are  ac- 
cepted, there  is  no  final  agreement  such  as  the  court  will 
enforce."  • 

§  SBTS  Where  there  is  any  variance  between  the  terms 
of  the  proposal  and  those  of  the  acceptance,  no  contract 
arises  ;  as  where  A.  offered  to  purchase  a  house  on  certain 
terms,  possession  to  be  given  on  or  before  the  2Sth  of 
July,  and  B.  agreed  to  tlie  terras,  and  said  he  would  give 
possession  on  the  1st  of  Augu8t.(?)  And  where  A.  made 
the  promoters  of  a  railway  an  offer  of  a  way-leave  for  the 
purpose  of  their  railway,  which  was  one  for  mineral  traffic 
only,  and  it  was  subsequently  accepted,  but  for  the  purpose 
of  constructing  a  public  railway  for  general  traffic,  this  was 
held  to  be  such  a  variation  in  the  subject-matter  as  pre- 
vented any  contract  from  arising,  (r) 

§  970.  The  introduction  of  a  term  in  the  acceptance 
which  is  not  in  the  proposal  is  a  variance  which  prevents 
their  constituting  a  contract.  Therefore,  where  the  defend- 
ant offered  certain  terms  for  a  lease,  and  the  plaintiff  ac- 
cepted the  terms  and  offered  an  under-lease,  there  was  held 

(»)  L.  R  ISEq,  ISI.  amrmed  brLnrd  Cnnworth,  1  Jar.  iM.  8. ), 

la)  B(iotleilnT.Urant,lBlDg.,eC3.  TIT,  S  W.  B.,  BtS,  luoUoniiiBthUarBuBeiit. 

(r)  HeriMll  *    8uriM*.S  am.  A  Uir.,  101 1 

would  make,  and  a  compaDion  of  Ilie  defendaat,  to  nhoni  the  Inquiiy  was  re- 
ferred, renlitd  6O0:  i)ut  the  Hgcnt  underntood  him  lo  my  100,  and  tbcreupou 
gave  tlie  aufdndaut  the  price  fur  carryinK  lUU  bundles,  iDHLcad  of  SOO  bundles. 
which  he  agretil  to  pay;  nnd  the  rftilrosd company  having  carried 000  bundles, 
sued  the  dcteDdacit  loi  carryins;  Ibem  at  the  luual  nEcs,  (he  court  held  that  the 
plaintiff  wure  not  boimd  liy  the  Iraosaction.  Where  lelterE  passing  between 
tenants  in  cumrnun  of  real  estate  arc  mere  pmposale  from  one  to  another  of 
■ale,  aud  a  sali;  accordingly  is  made,  which  is  ratifled  by  tike  parties  by  signing 
deeds,  it  is  too  late  to  object  (hat  the  terms  of  the  first  sgrcement  bare  not  been 
compliiit  with  as  agreed.  Hunt  v.  Jubuslon,  S4  Miss.  (St  Jones),  SDH.  As  la 
the  distincLion  l)eiween  propositions,  the  acceptance  of  which  amounts  to  » 
valid  contract,  and  proposalB  to  render  a  gratuitous  kindness,  which  are  not 
de«ignpd  to  create  legal  obligations  on  the  parties.  See  Erwin  v.  Enrin,  16 
Alft.,  286. 
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to  be  no  coiitract.(f)  So  where  a  condition  was  introduced 
into  the  acceptance,  it  prevented  its  operating  as  a  con- 
tract.(/)  In  another  case,  where  the  plaintiff  proposed  a 
contract  to  the  defendant,  BtipuJating,  among  other  things, 
that  a  lease  should  contain  all  the  covenants  in  the  superior 
lease,  and  the  defendant  signed  the  contract  tendered,  but 
with  the  qnalification  that  there  was  nothing  unusual  in 
such  saperior  lease :  a  draft  of  the  proposed  lease  was  then 
submitted  to  the  defendant,  who  made  some  alterations, 
and  requested  the  plaintiff's  solicitors  to  adopt  them  at 
once,  or  to  refuse  the  lease:  the  solicitors  sent  back  the 
draft,  acceding  to  all  the  alterations  except  one  as  to  assign- 
ing without  license  ;  it  was  held  that  at  this  stage  there  was 
no  contract,  and  that  the  proposed  lessee  could  determine 
the  treaty.(u)  And  where  a  proposal  was  made  to  take  an 
allotment  of  railway  shares,  and  a  letter  was  retamed  ac- 
cepting the  offer,  but  headed  ''not  transferable,"  the  new 
term  introduced  bj  these  words  prevented  the  proposal  and 
acceptance  from  constituting  a  contract.(») 

g  S77.  In  a  case  which  went  to  the  House  of  Lords,(w) 
the  court  of  appeal  held  that  the  purchaser's  acceptance  of 
a  proposal  for  sale,  "  subject  to  the  title  being  approved  by 
our  solicitors,"  did  not  constitute  a  contract  by  reason 
of  the  new  tena  ;  for  all  that  the  simple  acceptance  could 
haTe  given  here  would  have  been  the  right  to  a  good  title, 
and  what  he  stipulated  for  was  a  title  to  be  approved  by 
particular  persons  of  his  own  selection.  But  in  the  House 
of  Lords,  though  the  decision  of  the  court  of  appeal  was 
affirmed  (on  the  ground  that  no  concluded  contract  had 
been  established),  Ijord  Cairns  dissented  from  that  court's 
view  of  the  effect  of  the  words  in  question,  and  aaid,(a:)  "I 
am  disposed  to  look  upon  the  words  as  meaning  nothing 
more  than  a  guard  against  its  being  supposed  that  the  title 
was  to  be  accepted  withont  investigation,  as  meaning,  in 
fact,  the  title  must  be  investigat«d  and  approved  of  in  the 
nsnal  way,  which  would  be  by  the  solicitor  of  the  pur- 
chaser." 

§  378.  Bat  where  the  proposal  leaves  a  term  to  be  de- 

Ui  HollBiklT.  Stt*,13.  &S,1M.  (V)  OnkQ  t.  Anilrew*,  1  Ex.,  IBO. 

(t)  HallT.  Hall,  13  Mnv.tli.  (w)  Uaagry  j,  H<.rnF.fiitDr,i»  Cb.  D.,«7D: 

(•ILoui*.  Jaraa.SHa.liO.    CT.  Wrlgbt    4App.i;.,3ai  HaiaOBT.Bacl,Tl.h.  D.,a8a. 

T.  si  u«oi:k«>  >■  Ir-  i^"-  a.,  ns-  {')  *  App.  c.  m. 
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cided  by  the  acceptance,  the  decisioa  of  this  will  not,  of 
course,  amoant  to  theintrodaction  of  a  new  term  ;  aa,  e.  g., 
where  the  proposal  has  reference  to  each  a  day  aa  shall 
be  named  by  the  party  to  whom  it  is  made,  and  he  in  ac- 
cepting names  the  day.(y)  And  a  contract  by  proposal  and 
acceptance  may,  like  any  other,  leave  the  price  or  any  other 
term  to  be  ascertained  in  a  way  agreed  on.(^) 

§  SJ79.  So,  again,  it  seems  clear  that  a  variation  which  is 
purely  nugatory  will  not  affect  the  contract ;  (a)  nor  will  the 
introduction  into  the  acceptance  of  what  is  not  matter  of 
contract ;  as,  e.  g.,  flie  words,  '*  we  hope  to  give  yon  posses- 
sion at  half-qoarter  day,"  which  were  held  to  be  a  mere  ex- 
pression of  hope,  and  so  not  to  introduce  a  new  term  into 
the  acceptance.  (&)' 

8  980.  Nor  will  the  court  consider  a  new  term  to  be  in- 
troduced by  the  circumstance  that  the  acceptance  proceeds 
to  treat  of  the  way  in  which  the  contract  is  to  be  carried 
into  execution ;  as,  for  instance,  by  referring  to  a  formal 
contract  that  was  to  be  drawn.(e) 

§  SSI.  Nor  win  a  new  term  be  held  to  be  introduced  by 
the  mere  grant  of  some  indnlgeuce  by  the  acceptor  to  the 
proposer ;  as  where  the  proposal  involved  the  payment  on 
a  particular  day,  and  the  acceptance  added  that,  if  the  pay- 
ment was  not  so  made,  interest  at  ten  per  cent  must  also  be 
paid.(<i}  It  would  seem  that  this  could  only  apply  where 
the  time  of  payment  would  be  of  the  essence  of  the  con- 
tract, as  in  any  other  case  it  would  seem  that  sncb  a  stipu- 
lation was  not  an  indulgence. 

|y)  Roya  t.  Ayent,  fl  Kail.,  SIB.  (fr>  CUtc  t.  BeaamoHt,  1  1%  G.  A  Bm.,  SI7, 

(■)  Wklker  t.  Eutam  CoudCIu  BtiUwaT  See,  >lM,  JobDioo  T.  Klnf.l  Blu-.tTO. 

rn  .  R  Hi  .  AM.  (c)  GIbtilnS  T.  NoTlb  EutBTn  Hetii^iomui 

1.  Jftinft^  S  Ha,  *10.  «l     Cf     Atylam    Dlitrict,  11   B«r-     '■  "" 


la)  Liicu  V.  JamM,  S  Ha.,  110.  411  Cf  Atylam 
lorn,  i  610,  and  per  Lord  CoIodu;  la  Pro.  H'Dou^l 
piletort.  etc  ,  of  SngUita  and  Fonlini  Crsdlt    JenklDi. 


prletort.  etc  ,  or  SngUita  and  FDnlcn  Crsdlt    JenklDi.  8  Cli.  D,  TO;  Rtwl'er  v.  HUlei.K 
Co.v.  Ardnin,  L.K.aH.  L,.,  M,  ei-t.  App,  C,  1114;  nnd  Melnrv*.  |  ISO. 

(rj)  Hurli*  Caae.  L.  B  TCti.,£87. 

'  Thus,  A.  wishing  to  purchase  certun  landa,  wrote  to  the  owner,  B.,  inquir- 
ing his  terms  by  the  acre,  and  HtatiDS  the  pay ments  which  it  would  be  con- 
Tenient  for  him  to  make,  amoQf'  wluch  was  one  of  $1,000  immediately.  B. 
auBWcred,  slatinK  his  price,  but  that  be  wished  A.  to  take  the  reBponaibility  of 
eatablisiiiDK  the  bouadaries,  and  acceded  to  the  tenns  of  payment  offered,  and 
Tequiring  A.'s  auBwer  as  soon  as  possible  A.  replied  that  he  would  take  the 
laud  on  the  terms  proposed,  and  would  have  the  liues  ascertained:  though  his 
letter  also  expressed  a  wish  that  the  agent  of  B.  would  attend  to  the  flmg  of 
-  the  line  on  one  side,  on  account  of  feelingB  of  delicacy  on  A.'s  part,  in  respect 
to  the  coDterminous  tenants  on  that  side,  but  not  waiving  or  alMndoning  hia 
acceptance  of  the  offer.  Held,  that'  the  coDtract  of  sale  was  complete.  Fitz- 
bQgh  V.  Jones,  0  Munf.,  88. 


ovGoQi^lc 


IfOH-CONCLUSION  OP  THE   CONTRACT.  139 

g  983.  The  acceptance  mast  be  comma  nicated  in  some 
way  by  the  accepting  party  to  the  other ;  a  mere  mental  ac- 
ceptance will  not  do.  "Tlie  plea  ia  not  good,"  said  Brian, 
C.  J.,  "withoat  showing  that  he  certified  the  other  of  hie 
pleasnre,  for  it  is  common  learning  that  the  intent  of  a  man 
is  not  triable— for  even  the  devil  does  not  know  the  intent 
of  a  man.  (e) 

§  983.  The  acceptance,  moreover,  most  be  without  un- 
reasonable delay.  "  When  I  offer  anything  to  a  person," 
said  Lord  Cranworth,{/)  "what  I  mean  ie,  I  will  do  that 
if  yon  choose  to  assent  to  it ;  meaning,  although,  it  is  not 
so  expressed,  if  you  choose  to  assent  to  it  within  a  reasona- 
ble time."  This  principle  is  Ulustrated  by  the  case  of  Wil- 
liams V.  WUliams,(f7)  of  which  the  circumstances  were,  that 
in  1817  A.  wrote  to  B.  that  he  had  credited  B.'s  account 
with  £220  in  consideration  of  a  contract  by  B.  to  convey 
certain  houses.  The  abstract  was  delivered ;  bat  there  was 
no  acceptance  in  writing  by  B.,  who,  however,  five  years 
afterwards  filed  his  bill  against  A.  for  specific  performance. 
It  appeareii  that  in  1827  A.  had  abandoned  the  treaty,  and 
that  in  1829  both  parties  considered  it  as  broken  ofiF,  but 
nevertheless  that  B.  had,  in  the  meantime,  had  the  benefit 
of  the  credit  of  £220.  The  court  dismissed  the  bill  on  the 
ground  that  an  oifer  to  convert  it  into  a  contract  must  be 
accepted  and  acted  on  within  a  reasonable  space  of  time.' 

b)  Tear  Book,  IT  Bdw.  IV,  T.  PMCh.,  %       tf)  Id  HerDel)  T.  SnrlCM,!  Jnr.  (N.  B.), 
ralismd  tobjLorit  BLackbDTulnlnvpleBT.    13T;SW.B.,MB 
lfe(n>poUtuiB<11irayCo.,S  App.  C.,Wt,  tsl  ITBmv.,  US. 

'  AccepUQce  witbtn  tt  reasonable  time  ie  as  definite  a  rule  as  can  well  be  laid 
down.  Beckweth  v.  Cheever,  1  Foster,  41;  Peru  v.  Turner,  1  Pairf.,  185.  As 
to  what  constitutes  reasonable  time  must  be  determiued  bj  the  circumstaiicea 
of  each  case;  and  it  has  been  said  that  "if  the  party  addressed  j^ocs  away  and 
returns  the  next  week,  or  the  next  month,  aod  says  that  he  will  accept  the 

Eropoaition,  be  is  too  late,  unless  the  proposer  assents  in  his  turn.  So  it  would 
e,  probably,  if  he  come  the  next  day  or  the  next  hour;  or,  perhaps,  if  he  went 
away  at  all  and  Telumed."  1  Pars,  on  Ooiitr.,4U4.  In  the  case  of  Peru  v. 
Turner,  1  Fairf.,  ISA,  the  town  of  P.,  by  vote,  agreed  to  accept  of  a  pauper,  ae 
an  inhabitant,  on  condition  that  the  town  of  T.  would  relinquish  all  demands 

r'nst  the  former  town.  Nearly  six  years  afterward  Ihe  town  of  T.  accepted 
proposition,  and  tendered  to  the  town  of  P.  a  note,  tliat  being  the  only  de- 
mand it  held  against  that  town.  This  was  held  U>  be  an  unreo-sonable  <(elay, 
and  that  the  tender  was  wholly  inoperative  to  revive  the  proposal  and  to  render 
it  biudios;  on  tlie  town  of  P.  And.  again,  in  Wilson  v.  Clements,  3  Mass.,  I. 
A.,  and  B.  having  an  open  account,  an  adjustment  takes  place  between  A.  and 
an  agent  of  B  duly  authorized,  and  the  balance  found  dae  is  paid  over  to  the 
■gent  B.  expresses  dissatisfaction,  whereupon  A.  writes  to  B. :  "  Ite-pcruse 
the  accounts,  make  out  a  statement  according  to  your  wishes,  and  draw  on  me 
for  the  balance,  which  shall  be  punctually  honored."    Two  years  afterwards. 
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In  another  case  A.  applied  to  a  company  for  shares  on  the 
8th  of  June,  and  an  allotment  was  made  on  the  following 
23d  of  November,  and  it  was  held  that  the  acceptance  of 
the  proposal  to  take  shares  came  too  late  to  bind  the  pro- 
poser. (A) 

§  384.  The  proposal,  before  conversion  into  a  contract 
by  acceptance,  may  be  determined  in  two  ways — by  the 
withdrawal  of  the  person  making  the  ofEer,  or  by  the  refusal 
of  the  person  to  whom  it  is  made. 

§  389.  First,  it  may  be  determined  by  the  proposer  by 
withdrawal  before  acceptance,  (0  because  the  proposal  by 
itself  creates  no  mutuality  aud  no  obligation  ;  so  that  where 
a  person  made  an  offer  for  a  farm,  which  the  owner  intended 
to  accept,  but  did  not  do  so  bindingly,  and  the  proposer 
subsequently  withdrew  his  offer,  it  was  held  that  he  could 
do  so,  and  that  there  was  no  contract. (ji")  And  so,  also, 
where  A.,  by  writing,  applied  to  a  company  for  shares, 
"which  he  thereby  accepted"  and  paid  the  deposit,  but 
before  allotment  withdrew  his  application  and  unsuccesa- 
fuUy  required  the  return  of  his  deposit,  and  an  allotment 
was  made  to  him,  he  was.  held  not  to  be  a  contributory.  (Ar) 
And  where  a  railway  company  gave  notice  to  treat  for  part 
of  a  manufactory,  which  was  met  by  a  counter-notice  re- 
quiring them  to  take  the  whole,  and  the  company  then 
gave  notice  of  their  intention  to  apply  to  the  board  of  trade 
for  the  appointment  of  a  sui-veyor  tq  determine  the  value  of 
the  premises  required  by  the  notice  to  ti-eat  and  of  the 
further  lands  which  the  owner  could  lawfully  require  and 


... ,  »  Bevlll.l  Y.  AC  C-Cast.  UarrlMiii.JSL  J  <J.  B.  J8. 

See,&lMi,  Ucvnell  T.  aurteei,  l  Jur.  (M.  S.l,       (jl  Warner  T.WUJlD^ion.  3  Dnw.,  BV;  cT. 

73T;  S  W.  B.GSS;  HorafUl  r.  GtrneLC,  B  lU.,  Bnmmeiis  t.  Boblna,  1  D«G.  J.  A  !».,Sa. 
(81;  andcr  (>•  to  tberlgblorft  vendor  ROD        Ik)  Ex  parte  Or*hsm,3u  L.J.  Butk.,11. 

B.  beiQK  pressed  bj-  a  creditor,  draws  a  bill  on  A,  Id  faror  of  the  credil^ir.  It 
WBB  liela  Ihat  A.  was  not  bound  to  accept  or  pay  a  bill  so  drawn.  It  seems, 
also,  that  where  i  merchant  receiving  goods  oo  cooMgomeat,  under  an  offer  of 
sale,  after  be  bad  ascertaiDed  tbe  value  of  tbe  goods  by  actual  sale  of  a  large 
part  of  them  as  factor,  and.  twelve  days  after  the  receipt  of  the  goods,  assented 
to  the  offer  of  the  coDBiiruor.  such  anseat  will  not  be  binding  upon  the  con- 
signor, in  the  case  of  Mectier  v.  Frith.  6  Wend.,  lOS,  il  is  aald  that  a  willing- 
ness to  enter  into  the  agreement  by  the  parly  offering,  is  presumed  to  continue 
for  the  time  limited :  and  if  that  time  be  not  limited  b;  the  author,  then  until 
it  is  expressly  revoked  or  countervailed  by  a  contraiy  presumption.  Bui  these 
remarks,  though  applicable  to  the  case  then  under  cooslderetiou,  it  seems,  are 
evidently  not  intended  to  be  construed  in  their  broadest  interpretation. 
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had  required  the  company  to  take ;  it  was  held  that  ^e 
company  might  still  withdraw  their  notice  to  treat.  (?) 

§  as*.  This  right  to  retract  is  not  affected  by  the  fact 
that  the  offer  itself  specifies  a  time  within  which  the  accept- 
ance is  to  be  made  ;  so  that  where  A.  offered  to  sell  a  house 
to  B.,  and  gave  B.  six  weeks  for  a  definite  answer,  A.  was 
held  entitled  to  withdraw  his  offer  before  the  expiration  of 
that  period.(TO.)' 

§  387.  Further,  it  is  not  necessary  to  the  effectual  deter- 
mination of  a  proposal  by  withdrawal  before  acceptance 
that  any  formal  or  express  notice  of  withdrawal  or  retracta- 
tion should  be  given  to  the  person  to  whom  the  proposal  was 
made.(7i)  "It  may  well  he  that  the  one  man  is  bound  in 
some  way  or  other  to  let  the  other  man  know  that  his  mind 
with  regard  to  the  offer  haa  been  changed  ;"{o)  but  as  soon 
as  the  person  to  whom  the  offer  was  made  in  fact  has  this 
knowledge,  as,  for  instance,  by  knowing  that  the  proposer 
has  sold  the  property  to  a  third  person,  he  will  be  taken  to 
have  suiBcient  notice  of  withdrawal,  and  he  cannot  after- 
wards, by  accepting  the  offer,  make  a  binding  con- 
tract, (o) 

§  388.  Where  however  the  communication  is  not  a  mere 
offer  to  contract  but  a  notice  given  in  pursuance  of  a  right 
of  pre-emption,  the  notice  may,  according  to  the  t«rms  of 
the  instrument  giving  this  pre-emption,  be  incapable  of 
being  withdrawn.(^} 

§  380.  In  the  second  place,  the  refusal  qt  the  person 

(Q  Orlenon  t,  Clusbln  1Jimi>  CommlUec,  (e)  Fi>r  Jimei,  L.  J.,  t  Cb  D.,  471.  01> 
'    K  iB  Eq  ,  ra.  StaTcnaoD  T,  UcLe»n.  6  Q.  B.  D„  Ms;  OvU- 


[»1  l(oDlle*]geT.Oruit,iBbic.,US;  Cooke    lamorST.  PeMcocke«]S  li 
>.  Oiley.  R  -f .   B..  ess.     CirillckeDMm  v.      Jp)  Sm  UomlVaT  T.  Fo 


Dodd*,  t  Cb  D.,tt3. 
(«)  DIckentoD  v.  DtxMi,  3  Cb.  D.,  MS,  t 


(p)  Btt  Uomrraj  t.  FotbrargUi,  l 


h.  R,  300. 


'  If  an  oO^T  u  made,  and  instantly  recaJled,  before  acceptance,  "allhouch 
tbe  other  partjr  was  prepared  to  accept  it  the  next,  the  offer  la  effectually  witlt- 
drawn.'  Pars.  Contr.,  vol.  1,  p.  405;  Miictier  v.  Frith,  8  Wend.,  103.  It  ia 
Hid.  in  Tbe  Palo  Alto,  Daveia,  ti44,  that  in  all  engagementa  fonned  inter  ab- 
itntet  by  letten  or  meGseagera,  an  oStr  by  one  party  is  made,  at  l&w,  at  the 
time  when  it  is  receiTed  by  tbe  oilier.     Before  it  ie  received,  it  may  be  revoked. 

o.... .;„    ■-■-n,fe    1^--.--^-   -= ■—-.     — -.  --    ^-^--        "   ..-- 


So  the  revocation  in  law  ia  made  when  it  is  received,  and  not  before.  If  tha 
party  to  whom  the  offer  ie  matte  accepts  and  acts  od  tJie  offer,  the  engagement 
will  be  binding  on  both  parties,  tliough,  before  It  is  accepted,  another  letter  or 
r  may  have  tieen  dispatched  to  revoke  it. 
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to  whom  the  proposal  is  made  pats  an  end  to  it ;  and  it  will 
not  be  revived  by  a  subsequent  tender  of  acceptance.  (5)' 

§  990.  As  it  is  competent  to  the  proposer  to  recall  his 
proposal  at  any  time  before  acceptance,  bo  also  he  may  vary 
it  by  the  introduction  of  any  new  term  into  it.  And  as  the 
person  to  whom  the  proposal  is  made  may,  of  course,  offer 
to  accept  the  terms  proposed  with  any  variation  or  addition, 
it  follows  that  each  party  may  continue  to  add  fresh  stipu- 
lations to  the  proposed  contract,  until  the  terms  proposed 
by  one  side  have  been  definitely  accepted  by  the  other.(7') 
Therefore,  where  the  owner  of  an  estate  made  a  prdposal 

(gi  Hyde  T.  Wrench,  S   Bsbt  ,  SS4.    Tbc  probftblr  canDot  be  malnMlngd  on  thli  point 

d«clflon  Id  BodzHD  v.  HatrhcDBOD,  CTId.,  Ir)  UaneymBn  t.  UaiTTat,  SI    Bshv.,  H, 

Abr.,  BS,  pi.  H,  whlcb  Inferred  u  iRMpt  nfflrmed  In  1>.  P.  B  H  T..  C.,  113.  miUngulali 

■  nee   ttum   Kcu  aflar  &n  eipllcll  reTuul.  JallllTe  v,  Blnmberg,  IS  W.  B  ,  TSt. 

'  In  the  case  of  Boston  nad  Mnine  Railroad  v.  BartlcCt,  8  Ciub  ,  334,  there 
was  apropositiou  to  aeU  land  at  a  slated  price,  the  aoswer  tu  be  given  in  thirty 
da^  Flutchcr,  J.,  in  delivering  Ilie  opinion  of  the  court,  beid.  that  thougn 
this  offer  was  a  continuins  one,  "  during  the  whole  of  that  lime  it  was  an  ofrer 
every  instant,"  yet,  that  it  might  be  revoked  at  anytime  before  acceptance. 
But  if  unrevoked  at  the  time  of  acceptance,  it  become  a  valid  and  binding  con- 
tract. See,  also.  Pare.  Contr.,  404  and  405;  Foster  v.  Boston,  22  Pick..  38,  is 
an  interesting  case  decided  on  the  same  point.  The  case  was  this :  In  March, 
an  offer  wels  made  to  the  city  of  Boston,  by  several  memorialists,  to  relinquish 
their  Interest  in  the  land  which  would  be  required  to  lay  out  a  certain  street, 
provided  it  should  be  opened  within  the  year.  In  April  the  city  voted  to  ap- 
propriate a  certain  sum  for  that  year,  to  be  paid  to  the  memnriaiiats  in  full  for 
all  expenses  and  damages  when  the  street  should  be  completed  In  June,  two 
of  the  memorialists  sent  a  letter  to  their  associates  and  the  mayor,  eipIaininK 
their  oSer  to  be  to  relinquish  all  damages  for  the  land,  but  not  the  expense  ot 
removing  the  buildings,  etc.  In  October,  the  city  passed  an  order  to  Jay  out 
the  street,  and  it  was  done  within  the  year.  Soon  after  the  passing  ol  this 
order,  the  said  two  memorialists  protested  against  the  laying  out  sudi  street, 
and  said  that  Ihey  should  claim  damages,  and  accordingly  made  complaint.  It 
was  held  that  the  offer  was  a  continumg  one  for  the  year,  if  not  revoked  or  re- 
jected; that  the  vole  of  April  was  not  a  rejection,  butadistinct  proposition; 
and  that,  by  passing  the  order  the  city  accepted  the  offer  as  eiplained  by  the 
complainants,  and  tliat  it  then  became  a  binding  contract,  and  that  the  oSer 
was  several  in  its  operation,  and  not  joint.  It  is,  in  all  cases,  the  final  assent, 
the  posilive  and  unqualified  acceptance  of  the  one  party,  that  renders  the  offer 
obligatory  upon  the  party  making  it.  And,  therefore,  when  an  engagement  is 
made  by  a  party  to  decide,  on  the  happening  of  a  particular  event,  whether  to 
accept  an  offer  of  a  contract  of  sale,  the  contract  is  not  completed  on  tlie  hap- 
pening of  the  event,  until  the  decision  is  made.  Hactier  v.  Frith,  6  Wend., 
103.  In  reference  to  an  alleged  want  of  consideration,  in  contracts  of  this  kind, 
Fletcher,  J.,  in  the  case  of  the  Boston  and  Maine  Railroad  v.  Bartlett.  cited 
above,  says :  "  The  acceptance  by  the  plaintiffs  constituted  a  sufficient  legal 
consideration  for  the  engagement  on  the  part  of  tbc  defendants.  It  was  pre. 
cisely  aa  if  the  parties  had  met  at  the  time  of  the  acceptance,  and  the  offer  nad 
then  been  made  and  accepted  at  once."  It  seems  to  be  clear  that  these  cases 
are  no  more  invalidated  for  want  of  consideration,  than  those  where  an  instan- 
taneous assent  is  given  to  the  proposition  offered.  Pars.  Contr.,  vol.  1,  p.  406. 
Wright  T.  Bigg,  31  E.  L.  &  E.,  B91;  Frith  v.  Lawrence,  1  Pwge,  484.  Notice 
of  refusal  to  accept  is  not  neceasary:  it  is  sufficient  if  thet«  is  no  evidence  of 
acceptance;  and  whetber  there  bas  been  on  acceptance  or  not,  is  a  question  for 
the  JuTf.    Coming  v.  Colt,  0  Wend.,  S58. 
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requiring  amongst  other  things  the  payment  of  £1,500  by 
way  of  deposit,  and  the  purchaser  objected  to  it,  and  before 
he  accepted  the  terms,  the  owner  required  it  to  be  paid  and 
the  contract  to  be  signed  before  a  given  day,  or  the  treaty 
to  be  at  an  end,  and  this  was  not  complied  with,  but  a  scb- 
seqaent  offer  was  made  to  sign  the  contract  and  pay  the 
deposit ;  the  court  held  that  there  was  no  contract.{^)' 

§  991.  The  Statute  of  Frauds  requiring  that  the  memo- 
randum of  agreement  shall  be  signed  by  the  party  to  be 
charged  therewith  and  not  requiring  the  signature  of  both 
parties,  it  follows  that  where  there  is  a  writing  under  the 
hand  of  the  defendant  expressing  the  contract,  there  is  no 
Deed  to  prove  an  acceptance  in  writing  by  the  plaintiff  of 
the  terms  of  that  contract,  and  the  institution  of  the  action 
is  a  sufficient  acceptance.  (^)  If  that  writing  leaves  any  term 
open  to  the  election  of  the  other  party,  the  acceptance  must, 
of  coarse,  be  in  writing  to  satisfy  the  statute,(w)' 

§  393.  But  the  cases  have  gone  further,  and  it  is  now 
well  settled  that  where  the  writing  is  a  memorandum  expres- 
sing not  a  contract  but  a  mere  proposal,  yet  there  the 
acceptance  of  this  proposal  (though  it  seems  essential  to 
convert  the  proposal  into  a  contract),  need  not  be  in  writing. 
This  was  so  decided  by  Kindersley,  V.  C,  in  a  case  where 
he  observed  on  the  want  of  previous  authority  distinctly  to 
establish  the  point,(n)  and  his  decision  was  subsequently 
followed  by  the  courts  of  exchequer  and  exchequer  cham- 


V.  WllllBglon,  3  Drew  ,  S2a. 


'  See  Foster  v,  BostoD,  22  Pick.,  £ 


,  _j  Ibat  a  dogle  aasent  only  U  required,  a  parol  acceptance  may  be  all 

that  is  needed  to  bind  tbe  part;  wno  makes  tbe  offer.  Waroer  v.  Willinglon, 
S  Drew,  fi!i3:  Colefflan  v.  Upcot,  6  Tin,  Abr.,  527;  PI,,  17;  Palmer  v  Scott,  1 
R.  &  hi.,  891;  tontra.  Lane  v.  McLaughlin,  ]4  Minn.,  12.  A  party  made  an 
offer,  by  letter,  which  was  verbally  rejected.  Held,  that  the  writer  was  released 
from  hu  offer,  unleoi  be  consent  to  renew  the  negotiation.  Sheffield  Canal  Lo- 
V.  Sheffield  R.  B.  Co.,  a  R.R.  Cas.,  121.  Where  a  parly  menially  concludes  to 
accept  an  offbr,  but  does  nothing  to  indicate  such  acecptance — held,  there  was 
DO  bliiding  contract.  Firth  v.  Lawrence,  1  Paige's  Cli.,  434;  White  v.  Corlifis, 
«  N.  Y.,  487. 

T^egram}  An  offer  maybe  made  and'accepl«d  by  telegraph  that  will  be  bind- 
faig  on  both  parties.  Duble  v.  Batls,  38  Tesas,  SU;  Wdls  T.  Milwaukee  R.  R. 
Co.,  SO  Wis.,  600. 
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ber.(w)  In  the  old  case  of  Coleman  v.  Upcot,(aT)  where 
there  waa  first  an  acceptance  by  the  plaintiff  by  parol,  and 
subsequently  a  subscription  by  the  plaintiff,  the  parol  ac- 
ceptance appears  to  have  been  the  ground  of  the  decision 
that  there  was  a  binding  contract. 

§  993.  When  it  has  been  once  established  that  the  ac- 
ceptance need  not  be  in  writing,  it,  of  course,  follows  that 
it  may  be  by  acts  as  well  as  v/orda.{y)  Thus,  for  example, 
where  an  uncle  of  a  young  man  sent  proposals  to  the  friends 
of  a  lady,  to  which  no  answer  waa  returned,  but  the  young 
man  was  admitted  as  a  suitor,  and  the  marriage  ensued,  it 
was  held  by  Lord  Nottingham  to  amount  to  a  complete  con- 
-  tract,  which  ought  to  be  performed  on  all  sides.(z)  It  is  a 
matter  of  every  day  occurrence  to  infer  assent  from  acts  as 
well  as  from  words.' 

§  304.  Of  course  no  action  can  be  brought  against  any 
one  on  a  parol  acceptance  of  a  proposal, 

§  995.  In  contracts  constituted  by  proposal  and  accept- 
ance, it  is  obvious  that  the  question  may  arise,  at  what  time 
the  treaty  was  converted  into  a  contract.(a)  The  contract 
is  perfected  by  the  posting  of  a  letter  declaring  the  accept- 
ance, because  thereby  the  acceptor  has  done  all  that  is 
requisite  on  his  part,  and  is  not  answerable  for  the  casual- 
ties of  the  post-office.(6)  Hence  it  follows  that  the  contract 
dates  from  the  posting,  and  not  from  the  receipt  of  the  letter 
of  acceptance.(c)  The  current  of  authorities  which  estab- 
lish these  propositions  was  somewhat  interrupted  by  two 
cases.  One  was  that  of  The  British  and  American  Telegraph 
Co.  (limited)  v.  Col8on,(<Z)  where  the  acceptance  having 
never  been  received  by  the  proposer  it  was  held  that  there 
was  no  contract,  and  it  was  laid  dovm  that  the  contract  is 
not  completed  till  the  acceptance  is  delivered  to  or  brought 
to  the  knowledge  of  the  proposer,  unless  fhis  happen  from 

(vlSmllhr.  Nu1e,3C.B.|>{.S.),S7iBeuH  (a>  CIL  on  Ibli  pnlDl,  Dlckauoa  t.  Dodda, 

*.   PlcksleT,  L.  B.   1   Bi.,  US.     9s«,  alto,  3i.b.  D.,t03:  lui'n,  (WT. 

Mozlej  T.  TInKlir,  ICU.  AS,  Sn;  Liver.  (»)  Dunlop  v.  lll«rns,l  H.  L  C.SBl;  Dan- 

pDOl  Borough  Baok  V.  Ecale«,(  H.  A  N.,1SS.  can  t.  TapUm,8C.  B.,2it:  Adam*  T.  Ltnd- 

(s)5  VIo.  Abr,,  SST,  pi.  JT;  of.  P»lnier  t.  •ell.l  B.  *  Al.,  «81;  SItnien  T.  Collin,?  H. 

Ba)tt,l&  AKj..3ai.  AW.,  Hi;  RUTu'Cue.  L.  B.7Ch.,ee7. 

(y)  WlKUmsT.  WIlllBmi,!..  B.  3  Oh.,  2M.  le)  I'liUerr  :s>ndera,a  Ha.,  1;  Bfrnev.Vui 

(■)  Parker  v.  Serjeant,  nccli,  IDS.  TlenOoren,  S  C.  P.  D  ,  3H. 
(■0  L.  &.  B  Ex.,  108. 

'  Pmrol  eantraelfuli!/  petformcd.]  A  parol  contract  for  the  ezchanee  of  lands. 
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his  own  act  or  default.  In  the  otber  ca8e,(tf)  Malins,  V.  C, 
adopted  the  same  view.  But  the  authority  of  these  cases 
is  much  shaken  by  the  observations  subsequently  made  on 
the  fonner  of  them  by  James  and  Mellisb,  L.  JJ.,(/)  and 
by  the  expression  of  change  of  opinion  by  the  learned  vice 
chancellor,  (jr) 

§  ^396.  In  case  of  there  being  an  agent  for  the  proposer, 
the  communication  of  the  acceptance  to  him  completes  the 
contract,  though  the  agent  may  fail  to  make  known  the  ac- 
ceptance to  his  principal.  (A)' 

{«  TmniHad'sCmM.L.  B.  ISBq.llS.  (a)  Wall'a  Oua,  L.  IC  IE  Kq  ,  18. 

if)  ButV  CuSk  L.  R.  T  Ob.,  6ST.  (t)  Witiht  T,  bUk.  10  Bmt.  .  Sn. 

>  An  example  of  the  full  extent  of  this  doctrine  is  afforded  in  YMsar  t. 
Cuup,  1  KeTn.  (N.  TX  441;  the  pHacip&l  of  which  is,  without  doubt,  the  law 
of  the  State  of  New  York.  A.  proposed,  by  mail,  a  contract  with  B.,  the 
sartieg  being  distant  from  each  other.  B ,  accepting  the  contract,  deposited 
nis  accOTitance  in  the  poat-offlce,  addressed,  and  to  be  forwarded  to  A.  A.  did 
not  receive  the  acceptance.  Held,  that  the  contract  was  complete  and  binding. 
Mactier  t.  Frith,  6  Wend.,  108,  is  a  decldon  of  much  imporlaDCe  on  this  sub- 
ject, and  one  which  has,  in  a  great  measure,  iofiuenced  the  more  recent  de- 
dtioiu  throiwhout  the  couutry .  It  was  there  held,  that  where  a  joint  owner 
of  a  cargo  <a  brandy  ordered  from  France,  and  auppoeedto  be  at  sea,  wrote 
£rom  St.  Domingo  to  his  co-owner,  in  New  York,  on  the  34th  of  December, 

Ing  that  the  latter  should  take  the  adventure  solely  on  his  own  account, 

~~  the  17th,  in  answer  to  the  proposition,  said  he  would  delay  coming 
mination  until  he  again  beard  from  the  party  making  the  offer,  and 
in  8t.  Domingo,  on  the  7th  of  March,  acknowledged  the  receipt  of 


the  answer,  saying  he  had  noted  its  contents;  and  on  the  ^th  of  Harch,  by 
another  letter;  coidrmed  the  offer  made  in  December,  and  the  owner  in  New 
York,  on  the  26th  of  March,  after  the  arrival  of  the  brandr  In  port,  wrote  to 
the  owner  in  St.  Domingo,  that  he  had  dedded  to  take  the  aaventure  to  his  own 
account,  and  had  credited  Mm  with  the  invoice;  that  the  offer  to  sell  remained 
open,  and  that  its  acceptance  on  the  26th  of  March  closed  the  bargain,  notwith- 
standing that  tike  letters  of  the  35tb  and  38th  of  March  did  not  reach  their  des- 
tination until  after  the  death  of  the  party  accepting,  which  happened  on  the 
10th  of  April.  Bnabon  t.  Bord,  4  Pdge.  IT,  and  Crark  v.  Dales,  30  Barb.,  43 
are  authorities  to  the  same  effect.  In  Connecticut,  New  Hampshire,  Pennsyl- 
TaJoia,  Georgia,  Eentacky  and  Alabama,  the  courts  have  followed  the  deci^on 
of  Mactier  t.  Frith,  and  the  Bnglish  case  of  Adams  v.  lindaell;  see  AverlU  t. 
Hedge,  13  Conn.,  424;  Beckwith  v.  Cheever,  1  Foster,  41;  Hamilton  v.  Lycom- 
ing £ia.  Co.,  S  Barr,  889;  Levy  v.  Coke,  4  Goo.,  1;  Chiles  v.  Nelson,  7  Dana, 
281 ;  Falls  V.  Oaither,  9  Porter,  600.  In  Tennessee  the  rule  la  the  reverse. 
Gillespie  v.  Edmunston,  11  Hum^.,  0C8;  as  it  is  likewise  in  Massachusetts. 
HcCullough  V.  Eagle  Ins.  Co.,  1  Pick.,  378.  The  variance  between  the  \xv  of 
the  latter  Slate  and  that  of  the  Supreme  Court  of  the  United  States  is  best 
illustrated  by  a  comparison  of  the  case  of  Tayloe  v.  Herchanis'  Pire  Ing.  Co., 
dedded  in  that  court,  and  the  case  of  Thayer  v.  Middlesex  Mutual  Fire  Ins, 
Co.,  found  in  10  Pick.,  336.  In  the  former  case,  it  was  held,  that  in  a  corres- 
pondence to  effect  the  insurance  of  a  liouse,  when  the  insurance  company  had 
made  known  their  terms,  and  the  other  party  had  put  a  leUer  in  the  poat-ofilce 


accepting  their  terms,  that  the  contract  was  complete ;  and  the  property  having 
been  deotroyed  by  fire  while  the  letter  was  atill  in  transit,  that  the  company 
were  respondble.    Thayer  v.  Middlesex  Fire  Ins.  Co.  was  Uiis:  On  the  ISth  of 

vho  lived  at  Hop. 
rd,  for  Insurance 
ns  on  which  the; 
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were respondble.    Thayer    .  . _        . 

Janttaij,  an  application  was  made  on  behalf  of  the  plaintiff,  who  lived  at  Hop- 
Utiton,  to  the  defendants,  an  insurance  company  at  Concord,  for  Insurance 
upon  tiw  plaintiff's  bnUdlngi.    Hie  defendants  stated  the  terms  on  which  the; 
10 
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g  997.  One  species  of  contract  by  proposal  and  accept- 
ance la  cosstitnted  by  a  promise  or  representation  made  by 
one  person,  and  acts  done  by  another  person  on  the  faith  of 
such  promise  or  representation.  "A  representation,"  said 
Lord  Cottenham,(t)  "made  by  one  party  for  the  purpose  of 
inflaencing  the  conduct  of  the  other  party,  and  acted  on  by 
him,  will  in  general  be  sufficient  to  entitle  him  to  the  assist- 
ance of  this  court  for  the  purpose  Of  realizing  such  repre- 
sentatioD." 

%  908.  Representations  are  of  two  kinds :  the  one  of 
things  past  or  present,  the  other  of  things  future ;  the  one 
of  things  done  or  existing,  the  other  of  things  to  be  done. 
With  regard  to  the  former  class,  whenever  a  representation 
as  to  something  alleged  as  a  then  existing  fact,  which  repre- 
sentation is  not  true,  has  been  made  by  a  person  who  knows 
it  to  be  ujitme,  or  does  not  know  it  to  be  tine,(j)  to  another 
person  in  order  to  induce  him  to  an  act,  and  that  act  has 
been  thereupon  done  by  the  second  person  to  his  prejudice, 
the  person  making  the  representation  will  not  be  allowed  by 
the  court  afterwards  to  turn  round  and  deny  the  alleged 
fact.  "It  shall  be,"  said  Lord  Mansfield,  C.  J., (A)  "as  rep- 
resented to  be."  Thus,  for  example,  where  one  person 
represented  to  another,  on  a  treaty  for  marriage  with  his 

CD  InamnnDenleTT.DsBlsl.lsa.Alin.  <J)  Per  Qnuit,  H.  &,  In  AtuUe  t.  VtOj- 

fll,  n,  1  cC  Ajlllte  T.  Tnce;,  I  F.  Won.,  M,  oott,  a  Vta ,  il. 

wbloli  iboira  that  wbcra  the  act  wu  ao(  done  (jt)  Id   UonlsAori  ▼.   UonleAori,  1  Wm. 

lnreUu>MaDUi«r«pKMiitaUon,iiocoDtraot  Black,, 3S4. 


would  insure  them,  and  prepared  a  written  application  and  a  premium  note. 
botli  bearing  date  of  the  IStn,  to  be  signed  by  the  plaintiif ;  and  upon  their 
bdng  returned  to  the  defendanU  by  mal!,  a  policy  bearing  the  same  date  wai 
to  be  forwarded  to  the  plaintiff.  The  plaintiff's  agent,  who  was  ■poitmatttr  at 
Sbpldnton,  presented  the  written  application  and  the  notes  to  the  plaintiff  on 
the  28tta,  and  the  plainliff  signed  them  forthwith,  and  left  them  in  the  bands 
of  the  postmaster,  to  be  forwarded  to  the  defendants.    There  was  a  mail  ever; 


Saturday,  and  these  papers  were  mailed  and  forwarded  on  Baturdav,  the  8d  of 
February;  but  the  dKTendaDts  refused  togive  the  plaintiff  a  policy,  the  buildings 
having  been  destroyed  by  fire  on  the  31st  of  January.     In  i 


loss,  it  was  lield  that  no  contract  of  insurance  had  Deen  completed  between 
the  parties,  the  papers  signed  being  in  the  hands  of  his  agent,  and  were  not 
recetvable  until  after  the  buildings  had  been  destroyed.  The  cases  may  not, 
perhaps,  be  directly  opposed  to  each  other,  but  the  principle  upon  which  they 
rest  are  certainly  not  analagous.  From  the  moment  when  the  minds  of  tttt 
contractiog  parties  meet,  signified  by  overt  acta,  the  agreement  is  obligatory, 
although  a  uiowiedge  of  such  occurrence  la  not  known  at  llie  time  to  bouk 
paitiea.  Mactier  t.  Frith,  a  Wend.,  103  But  this  assent  must,  under  all  dr- 
Gumstances,  be  signified  by  overt  acts;  and  therefore  an  bileotioD  to  ioMrt  In  k 
letUr  an  acceptance  of  an  offer  by  a  per«on  to  whom  It  is  directed,  but  whlclk 
Is  aeddentallj'  omitted,  is  of  no  effect.    Frith  v.  Lawrence,  1  Palg^  484 

liq,t,7c-rib;G00l^lC 
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daughter,  that  a  certain  demand  was  not  existing,  he  was 
aft^rwu*d8  restrained  by  the  court  from  proceeding  to  re- 
cover the  demand;(Q  and  where  a  father  represented  to  a 
fatnre  husband  of  his  danghter  that  she  was  entitled  after 
tile  death  of  her  parents  to  £10,000,  and  she  was  in  fact  only 
entitled  to  about  half  that  aniouQt>  the  balance  was  recov- 
ered from  the  father's  estate.(n!r)  But  in  these  cases,  the 
court  acts  merely  on  the  principle  of  preventing  fraud,  and 
not  at  all  on  contract  ;(7i)  and  they,  therefore,  do  not  prop- 
erly come  in  for  discussion  here. 

g  909.  Bat  with  regard  to  representations  of  something 
future,  and  within  the  power  of  the  party  making  the  state- 
ment, the  case  is  different ;  for  such  a  representation,  made 
for  a  particular  purpose  by  one  person,  and  followed  by 
conduct  in  pnrsaance  of  it  by  the  other,  constitutes  a  true 
and  proper  contract.  "There  is  no  middle  term,"  said 
Jjord  Cranworth,  (o) ' '  no  tertiiim  quid  between  a  representa^ 
tion  so  made  to  be  effective  for  such  a  purpose  and  a  con- 
tract; they.are  identical."  In  one  case  an  nnole  represented 
that  he  would  buy  a  warehouse  for  his  nephew,  and  at  the 
uncle's  instance  the  nephew  entered  into  a  binding  contract 
to  purchase  the  warehouse;  it  was  there  held  that  the 
uncle's  estate  was  bonnd  to  find  the  purchase  money.C^) 

§  300.  In  order  to  enable  the  court  to  g^ve  relief  on  the 
ground  of  contract  to  a  person  who  has  acted  on  the  faith 
of  another's  statements,  the  representation  or  promise  on 
which  he  relies  must  be  clear  and  absolute.  Therefore, 
where  a  father,  after  declining  to  enter  into  a  settlement,  ad- 
ded that  he  should  allow  his  daughter  the  interest  of  £2,000, 
and  that  if  she  married  he  might  bind  himself  to  do  it,  and 
pay  the  principal  at  his  decease,  it  was  held  not  to  be  an 
absolute  contract  \{q)  and  so  where  the  father  of  an  intended 
husband  made  only  a  pro&ise  to  recognize  hia  son  in  com- 
mon with  the  rest  of  his  family,  but  the  promise  was  loose 

(0  KetUle  T.  WllUnaon,  I  Bro.  C.  C,  US.  (R)  Per  I,ord  CruiwoTth,  L.  J.,  In  Honsv 
Bm,  alio,  QklB  T.  Undo,  1  Vbtu^  ITSj  Scolt  T.  JordeD.  I  De  Q.  M.  ft  O.,  3SS.  6e«,  too, 
T.  8iwtt,lC0Z.»a;  MidUUw.UanteautlT.  AldtnoD  *.  H  BdrilKm,  G  Ei.  D,  wbete  Sle- 
-"--- flori,  1  Wm.  Bl■I^k.,  HA;  Plekud  *.  phao,  J..1uciai*cluilflfld  thsdiffereotUndk 
•  A.  *  B..  leo;  Unu  T.  Walls,  10  A.    of  >ki*e  repTeMDUUoni. 

"■  ~ «-...  ^»._    ....  .. —         (o)  inrfamnsllT.  While,  4H.  L.  ClOea. 

(D)  Bkldniare  Y.Bndlbrd,  L  a8Eq.,lMi 
cf.ltl'ller  T.  BIdlaj,  U  Beav.,  ITS. 
,_,  =.-^.,.  _   Vonraii.  11  Tm  ,  n.   Sm 

, , 3U  &li  oaM  of  Lord  St 

pomdi.   SM,  ftlM,  JBmMoa  *.  Stein,  >1    J,«aiiud*  In  UutmiaU  t.  W  Mte,  IJon.  A  L., 
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and  vague,  and  defined  do  aam,  Stuart,  V.  C,  dismissed  a 
bill  filed  by  the  son,  but  under  the  circumstances  directed 
the  costs  to  be  paid  out  of  the  father's  e3tate.(r)  But,  on  the 
other  hand,  where  on  the  treaty  for  a  marriage  the  father  of 
the  intended  wife  wrote  to  the  intended  husband,  "At  my 
decease  she  (the  intended  wife)  shall  be  entitled  to  her  share 
in  whatever  property  I  may  die  possessed  of,"  Lord  Rom- 
illy,  M.  B.,  held  that  this  amounted  to  a  contract  binding 
on  the  father  and  his  estate,  and  was  not  too  vague  to  be 
enforced.(*)  "When,"  said  his  lordahip,(^  "a  man  makes 
a  solemn  engagement  upon  an  important  occasion,  such  as 
the  marriage  of  his  daughter,  he  is  bound  by  the  promise  he 
then  makes.  If  he  induce  a  petvon  to  act  upon  a  particular 
promise  with  a  particular  view  which  affects  the  interests  in 
life  of  bis  own  children  and  of  the  persons  who  become 
united  to  them,  this  court  will  not  permit  him  afterwards  to 
forego  his  own  words,  and  say  that  he  was  not  bound  by 
what  he  then  promised.  It  is  upon  these  principles  that  the 
court  has  acted  in  all  such  cases ;  it  exercises  its  jurisdiction 
for  the  enforcement  of  the  truth,  and  makes  a  man's  acts 
square  with  his  words,  by  compelling  him  to  perform  what 
he  has  undertaken." 

§  SOI.  Where  the  representation  is  merely  of  what  the 
person  Intends  to  do,  or  the  promise  is  one  for  the  perform- 
ance of  which  the  person  making  it  refuses  to  contract,  and 
insists  that  the  recipient  shall  rely  on  his  honor,  the  engage- 
ment is  of  a  merely  honorary  nature,  and,  therefore,  not 
enforceable  by  the  court.(u)  In  one  case  the  guardians  of 
a  young  lady,  who  was  a  minor,  objected  to  her  marriage 
until  a  suitable  settlement  should  be  made  on  behalf  of  her 
intended  husband ;  his  uncle,  from  whom  he  had  expecta- 
tions, having  been  previously  consulted  on  the  matter,  was 
informed  of  this  resolution ;  in  reply  to  which  he  wrote  to 
his  nephew,  "My  sentiments  respecting  you  continue  un- 
alterable ;  however,  I  shall  never  settle  any  part  of  my  prop- 
erty out  of  my  power  so  long  as  I  exist.  My  will  has  been 
made  for  some  time,  and  I  am  confident  that  I  shall  *never 
alter  it' to  your  disadvantage.     I  repeat  that  my  Tipperary 

<r>  SftT  T'  Craok,  8  Sm.  A  G.,  407.  (u)  Cf.  Lord  WUMle  T.  IiOTd  Orlbrd,  t 

(i)  IjKnT-Y.tMi<a,m  Bttf.,1.   8m,  too,  Vm,,  Wl;  lnIM,|Kl.  Sea,  too,  p«t  SUpbcoi, 

Corerdtrie  <r.  BMtwood,  L.  B.  iSXq.,  1«.  J.,  In  AldaiMD  *.  HftddlMn,  6  b.  D.,  MB, 

(QHSmt.,!!.  801. 
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estate  will  come  to  yon  at  my  death,  tinlera  some  nnforeseen 
occarrence  shonld  take  place."  The  letter  fartlier  alleged 
that,  as  he  had  never  settled  anything  on  any  of  his  nephews, 
his  doing  so  in  this  case  wonld  canse  jealousy  in  the  family; 
this  letter  the  writer  desired  might  be  communicated  to  the 
young  lady's  guardians.  It  was  held  that  the  intention  of 
the  uncle  was  not  to  settle  his  property,  and  t^at,  therefore, 
the  letter  could  not  be  treated  as  a  contract,  (d) 

§  303.  The  same  principle  governed  the  decision  of  the 
case  of  Money  v.  Jorden.(w)  The  facts  of  the  case  were, 
shortly,  that  B.  was  under  a  bond  for  the  payment  of  a  sum 
of  money  to  A. ;  that  B.  being  about  to  marry,  A.  said  she 
should  never  distress  him  about  the  bond,  that  she  had 
given  it  up,  and  would  never  enforce  it ;  but  on  being  re- 
quested to  give  up  the  bond,  she  declined  to  do  so,  saying 
that  she  would  be  trusted,  and  that  B.  might  rely  on  her 
word.  B.  married,  and  A.  eubsequently  having  put  the 
bond  in  suit,  B.  sought  the  interference  of  the  court  by 
injunction.  The  representations  in  question  were  held 
to  be  binding  by  Lord  Romilly,  M.  R.,  in  the  first  instance, 
by  Knight  Bruce,  L.  J.,  on  appeal,  and  by  Lord  St.  Leon- 
ards in  the  House  of  Lordp,  whilst  the  contrary  was  ulti- 
mately decided  by  a  majority  in  the  Hoose,  consisting  of 
Lords  Cranworth  and  Brougham.  The  question  was,  in  a 
considerable  part,  one  of  evidence.  But  Lords  CranwortJi 
and  St.  Leonards  differed  as  to  the  effect  of  a  representation 
of  intention,  the  latter  holding  such  to  be  binding,  and  the 
former  not.(a;) 

§  303.  On  the  same  principle,  where  a  settlement  was 
not  ready  at  the  time  of  ^e  marriage,  and  the  lady  married 
on  the  hnsband's  engagement  in  honor  that  she  should  have 
the  same  advantage  of  the  agreement  as  if  it  were  in  writing 
and  duly  executed,  the  court  refused  to  interfere,  as  the  en- 
gagement was  merely  honorary.(j/)  And,  again,  where  let- 
ters were  sent  containing  what  only  amounted  to  a  general 
assurance  that,  if  a  tenant  acted  to  the  satisfaction  of  his 
landlord,  he  would  deal  honorably  and  handsomely  with 

L.,  8(8;  CnMiv.  Spr]n,eH>.,ra:  LftTerv.ncMer, 

iw.  n  But.,  Ij  Corerdile  t.  EMtwoad,  I..  H.  U 

I  Da  G.  K.  A  Qh  US;  S  Eq.,  HI ;  Loffai  *.  Hkw,  S  QUT.,  SBi,  uid 

MI.  u.  1^  IK  Inr^  ..  •..   ..= 

(>)  Wiib  i«nid  to  the  Dtrce  of  an  expn*.  (j 

iloB  of  iDtsBtEm,  iBe,  baildM  tbe  cum  >boTa  P. 
■tatod,  Sorttn  v.  Wood,  l  B.  ft  Hr„  m; 
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him  ia  regard  to  renewing  his  lease,  this  assurance  was  dis- 
criminated  from  a  matter  of  contract,  and  was  not  enforced 
by  the  court.  (?) 

§  304.  The  circamstances  of  the  case  of  Morehouse  v. 
Colvin{a)  were  these:  A  testator  who  had,  by  his  will,  be- 
queathed £12,500  to  Ms  daughter,  wrote  a  letter  to  an  old 
friend  of  his  in  India,  to  whom  the  young  lady  was  con- 
signed, and  therein  stated  that,  in  case  of  her  marrying 
with  his  approbation,  her  husband  should  have  £3,000  on 
the  marriage,  and  continued,  '*nor  will  that  be  all :  she  is 
and  shall  be  noticed  in  my  will ;  but  to  what  further  amount 
I  cannot  precisely  say,  owing  to  the  present  reduced  and 
reducing  state  of  interest,  which  puts  it  out  of  my  power 
to  determine  at  present  what  I  may  have  to  dispose  of." 
The  substance  of  these  terms  was  communicated  to  the  in- 
tended husband ;  the  testator  revoked  his  will,  and  made 
another,  omitting  the  legacy,  and  giving  his  daughter  a 
.  residuary  and  contingent  interest ;  Lord  Romilly,  M.  R., 
and  afterwards  the  court  of  appeal  in  chancery,  held  that 
there  was  no  contract  which  could  be  enforced. 

§  303.  Where,  subsequently  to  representations  of  the 
sort  which  we  have  been  considering,  a  settlement  has  been 
executed  making  a  provision  but  taking  no  notice  of  the 
subject  of  the  representations,  a  presumption  arises  that 
the  settlement  contains  the  whole  contract,  and  this,  if  not 
rebutted,  is,  of  course,  a  bar  to  any  relief  on  the  repre- 
sentations, (d) 

§  306.  The  same  result  more  clearly  follows  where  not 
only  is  there  a  settlement  which  is  silent  as  to  the  promise, 
but  where  it  appears  that  the  marriage  was  determined  on 
long  before  the  promise.  There  it  is  evident  that  the  prom- 
ise did  not  induce  the  marriage.(c) 

g  307.  We  wUl  now  proceed  to  consider  the  cases  in 
which  a  representation,  followed  by  conduct  of  the  party 
to  whom  it  is  made,  has  been  held  to  be  binding. 

g  308.  These  cases  have,  for  the  most  part,  turned  upon 
representations  made  in  the  coarse  of  marriage  treaties,  fol- 
lowed by  marriage  made  on  the  faith  of  such  representa- 
tions— a  class  of  cases  in  which  the  court  is  inclined  to 

(■)  PrlcM  T.  AuhMon,  1  Y.  *  C.  Xz.i  Ml.       Sandi  t.  Soden.  SI  L.  J.  Cfa.,  81V:  Be  BMt- 
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attadi  more  than  ordinary  weight  to  the  langaage  of  the 
one  party,  when  it  is  calcalated  to  convey  &  false  impres- 
mon  to  the  other.  ((2) 

§  309.  Where  the  proposal  is  in  writing,  the  marriage, 
and  other  acta,  are  relied  on  only  as  evidence  of  acceptance ; 
bat  where  the  proposal  has  been  verbal,  the  acts  must  be 
relied  on  also  as  constitating  a  case  of  p^rt  performance, 
for  which  purpose  marna^  alone  is,  from  the  words  of  the 
Statute  of  Franda,  not  sufficient.  The  cases  on  part  per- 
formance in  connection  with  such  contracts,  («)  and  also  of 
marriage  in  fraud  «f  a  parol  contract,  (/)  are  represectively 
considered  elsewhere. 

g  310.  The  principle  of  the  cases  now  under  discussion 
is  established  by  several  old  decisions,  to  which  it  will  be 
sufficient  to  refer  (^)  before  considering  the  more  recent 
cases. 

g  311.  In  Lnders  v.  Anstey,(^)  a  husband,  before  mar- 
liage,  wrote  a  letter  proposing  a  settlement  of  the  lady's 
fortune,  securing  certain  benefits  to  the  children  of  the 
lady's  first  marriage.  Shortly  afterwards  the  marriage 
took  place,  and  Lord  Loughborough  held  that  the  husband 
was  bound  by  the  letter,  though  bonds  to  execute  a  settle-  ' 
ment  had  subsequently  been  entered  into,  also  securing 
benefits,  but  different  ones,  to  the  same  children.  *'  There 
is  no  locus  ptBTiiientia"  said  his  Lordship,  "in  this  case ; 
and  I  should  require  a  positive  distinct  dissent ;  and  that 
could  not  be  evidenced  by  anything  but  an  actual  settle- 
ment before  marriage,  varying  from  that.  In  Saunders  v. 
Cramer,(»)  a  paper  signed  by  a  lady,  expressing  her  inten- 
tion of  leaving  her  granddaughter  a  certain  sum,'  to  be  se- 
cured by  a  bond,  which  offer  was  to  be,  and  was,  in  fact, 
communicated  to  the  intended  husband  of  the  young  lady, 
and  was  followed  by  a  marriage,  wa^  held  a  binding  pro- 
p(»al.  The  mention  of  the  bond  went  to  show  that  It  was 
intended  to  be  binding  on  the  party  making  it. 

g  313.  In  Be  Beil  v.  Thompson,(y)  in  written  proposals 
made  on  the  marriage  treaty  the  father  expressed  that  be 
"intended  to  leave  his  daughter  a  further  sum  of  £10,000 

(it)  Par  Laid  SLLeoawdi  In  Mkim*ell  v.  ford  v.  Fotherler,  3  Id.,  Sn;  B&Iftieiinr  t. 

Whits,  1  Jou  «L.,M.  Bsllet,ld.,sn:  dookea  v.  MmmII,  ».,«!. 
(«)  Sob  Inft*.  4  me  et  aeq.  (\)  4VM.,  GOl;  8.  C.,Blil.,31S. 

tf}  Bea  lii&^  I  BBI.  •  {<)  S  Dr.  A  Wu.,  «7. 

(fi  H<raMT.BBTt,lVel1i.,110,tOliWulC-       U))BM*.,4ee. 
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in  Mb  will,  to  be  settled  on  her  and  her  children,  the  dispo- 
sition of  which,  supposing  she  had  no  children,  to  be  pre- 
Bcribed  by  the  will  of  her  father."  This  was  held  to  create 
an  obligation.  These  proposals  were  made  subject  to  re- 
TisJon ;  bat  it  was  held  that  that  power  was  determined  by 
their  acceptance  by  the  intended  husband,  and  the  mairia^ 
with  the  father's  consent.  This  decision  of  Lord  Langdale, 
M.  R.,  was  affirmed  by  Lord  Cotteaham,(jt)  and  afterwards 
by  the  House  of  Lords.  (Q 

§  313.  In  Montgomery  v.  Beilly,(fli)  the  eldest  son  came 
into  estates,  subject  to  a  jointure  to  bis  nother  and  portions 
to  his  brothers  and  sisters,  and  carried  on  a  correspondence 
with  a  friend  of  the  family  with  a  view  to  the  increase  of 
theee  charges,  and  ordered  the  payment  of  the  increased 
jointure  and  interest  on  the  increased  portions.  On  the 
faith  of  a  representation  made  on  the  strength  of  these  acts 
by  the  family  friend,  a  daughter  married ;  the  Interest  on 
the  increased  portion  was  continued  to  be  paid  to  the 
daughter,  and  the  agent's  accounts  in  which  these  payments 
were  stated  passed ;  and  the  eldest  son  took  possession  of 
some  property  under  the  arrangement  with  his  brothers  and 
sisters,  to  which  he  would  not  otherwise  have  been  entitled. 
The  House  of  Lords  decided  that  there  was  a  contract  bind- 
ing on  the  eldest  brother,  and  specifically  enforced  it. 

§  314.  In  Prole  v.  Soady,(n)  the  court,  notwithstanding  a 
considerable  conflict  of  evidence,  came  to  the  conclusion 
that  previously  to  and  in  contemplation  of  the  marriage  of 
the  plaintiff's  father  and  mother,  the  natural  father  of  the 
lady  had  represented  to  the  intended  husband  and  to  other 
persons  that  a  certain  estate  of  his  in  Scotland  and  a  sum 
of  106,000  sicca  rupees  were  settled  by  him  as  a  provision 
for  his  daughter  and  her  children,  and  that  the  marriage 
was  contracted  in  a  confidence  in  that  representation.  It 
was  part  of  the  defendant's  case  that  at  the  date  of  the 
marriage  there  was  an  existing  testamentary  settlement  of 
the  property  in  question  in  favor  of  the  lady ;  but  the  court 
held  that  such  an  instrument,  if  it  existed,  was  made  irre- 
vocable by  the  representations  of  the  father,  and  it  gave  the 
plaintiff  relief  on  the  ground  of  the  representation  made. 

(U  11  CI.  «  Tin..  U,  n.  M  1  BU.  {N.  B  ),  SU;  8.  C,  1  Dow  (K.  aj, 

Hi  llCL*Fln.;*e«i6K-  " ' " 


lib  HCM.  HuBDsnley  t. 
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And  in  a  later  case  the  same  jndge  (Staart,  Y.  0.)  held  that 
a  gift  made  by  a  codicil  in  pursuance  of  a  promise  by  an 
imcle  to  hia  niece,  on  the  faith  of  which  she  altered  her 
position  in  life  and  continned  to  act  as  his  caretaker,  be- 
came irrevocable  by  force  of  the  promise  and  condact.(o) 
In  Coverdale  v.  Eastwood  (i>)  the  contract  was  contained  in 
letters,  and  the  only  serioas  question  was  one  of  construc- 
tion. 

§  31S.  The  representations  need  not  be  made  by  the  per- 
sons most  immediately  interested  in  the  marriage  treaty. 
In  one  case  a  legatee  on  his  marriage  assigned  part  of  his 
legacy  to  the  trustees  of  his  settlement,  and  covenanted  to 
pay  the  amount  by  installments.  It  was  proved  that  the 
marriage  was  contracted,  and  the  settlement  made  on  the 
&ith  of  representations  by  the  executor  that  the  legacy 
was  substantial  and  safe  and  would  be  paid  though  at  a 
future  time.  The  estate  of  the  testator  proving  insufficient 
to  pay  the  legacies,  it  was  held  that,  by  force  of  the  repre- 
sentations, the  estate  of  the  executor  was  liable  for  the 
amount  of  the  legacy.  ($). 

§  31S.  The  doctrine  in  question  seems  to  have  been  car- 
ried to  its  fullest  limits  in  the  case  of  Piggott  v.  Stratton.  (r) 
The  defendant  Stratton  was  lessee  for  a  loqg  term  of  plots 
A,  B,  and  C.  The  lease  contained  a  covenant  that  any  new 
houses  should  be  detached  and  separated  from  one  another 
by  an  open  apace  of  not  less  than  thirty  feet.  Plot  G  lay 
between  B  and  the  sea.  The  defendant  Harbour,  under 
whom  the  plaintiff  claimed  as  assign,  negotiated  with  Strat- 
ton for  an  under-lease  of  part  of  B,  and  Stratton  in  answer 
to  a  question  stated  that  he  could  not  build  closer  than 
thirty  feet  because  the  lease  forbad  bun,  and  Harbour  swore 
that  thereupon  he  was  induced  to  take  the  land,  and  further 
that  in  order  to  satisfy  himself  he  asked  for  and  was  shown 
a  draft  of  the  lease.  An  under-lease  was  executed  contain- 
ing covenants  referring  to  the  original  lease.  The  original 
lease  was  surrendered,  and  a  new  lease  granted  with  differ- 
ent covenants,  and  Stratton  the  lessee  proposed  to  build  so 
as  not  to  leave  the  thirty  feet  space.  Lord  Hatherley  (then 
Wood,  V.  0.)  held  that  the  covenants  in  the  under-lease  did 

MLoataaT.lUw,tOlft,Iin:naAldBn(iii      (p)  L. B.  10 Eq.,  131. 
T.llMkUaaB,  I  Ei.  D.,  Wt,  M;  iVTerMd  la      (gl  Hattoa  v.  BoulUr,  7 1>«  Q.  IL  A  e.,  9^ 
a  A.,  w.  N.,  urn.  p.  w.  iri  jobu.,  <Ui  B.  0.,  1  D«  o.  r. «  J.,  af. 
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not  restrain  this  conduct,  bnt  that  the  representation  did. 
He  held  it  equivalent  to  a  representation  that  the  lease  was 
MXk  imtmnient  by  which  the  property  was  secured  to  the 
purchaser  in  a  course  of  enjoyment,  and  that  to  permit  him 
to  alter  that  course  would  be  to. permit  him  to  derogate 
from  his  own  grant.  Lord  Campbell  and  Turner,  L.  J.,  hdd 
that  the  defendant  was  bound  both  by  his  coTenants  in  his 
under-lease  and  by  his  representation.  Knight  Brace,  Xi.  J., 
held  that  he  was  bound  by  his  covenants,  but  declined  to 
give  any  opinion  on  the  other  point.  It  will  not  escape 
notice  that  in  this  case  the  only  representation  made  was 
one  of  an  existing  fact,  viz. :  the  existence  of  the  lease,  that 
there  was  no  statement  that  the  state  of  things  should  con- 
tinue, or  that  the  lease  should  not  be  surrendered  or  allowed 
to  drop,  and  that  to  infer  from  the  existence  of  a  lease  that 
it  should  never  be  surrendered,  seems,  in  the  absence  of 
express  contract,  a  somewhat  strong  inference.  The  case 
is,  however,  one  of  the  highest  authority. 


oyGooi^lc 
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CHAPTEK  III. 

OF   THE  INCOMPLFTEKESa  OF  THE   OOHTEACT. 

§  317.  "  Nothing  is  more  established  in  this  conrt,'.'  8aid 
Ijord  Hardwicke,(a)  speaking  of  contracts  which  the  court 
vrill  enforce,  "than  that  evfery  agreement  of  this  kind  ought 
to  be  certain,  fair  and  just  in  all  its  parts.  If  any  of  those 
ingredients  are  wanting  in  the  case,  this  court  will  not  decree 
a  specific  performance."  "  I  lay  it  down  as  a  general  propo- 
sition," said  Lord  Rosslyn,(J)  "  to  which  I  know  no  limita^ 
tion,  that  all  agreements,  in  order  to  be  executed  in  this 
Gonrt>  must  be  certain  and  defined ;  secondly,  they  must  be 
equal  and  fair ;  for  this  court,  unless  they  are  fair,  will  not 
execute  them ;  and  thirdly,  they  most  be  proved  in  such 
manner  as  the  law  requires."' 

§  8t8.  In  regard  to  objections  founded  on  the  want  of 
any  of  these  qualities  in  the  contract,  or  on  the  incapacity 
of  the  court  to  perform  the  contract,  or  its  illegality,  the 
court  is,  from  obvious  motives  of  justice,  somewhat  unwil- 
ling to  entertain  the  objection,  when  it  is  made  after  part 
performance,  from  which  the  defendant  has  derived  bene- 
fits, and  the  plaintiff  cannot  be  fully  recompensed  except 
by  the  performance  of  the  contract  in  speci€.{c)  When  a 
contract  has  been  partly  executed  by  possession  having  been 
taken  under  it,  the  court,  it  bas  been  said,  "will  strain  its 
power  to  enforce  a  complete  performance. "(a!)' 

Vm.8« 
(0)  »--  .. 

■  -i...       i<t)  Park>rT.TMWcl1,3DgG.&  J„ue,a71. 

'  Upon  an  application  to  a  court  of  cliancery  for  a  decree  of  speciflc  perform- 
ance, in  order  to  merit  the  interposition  of  ita  powers,  tlie  agreement  muBt  be 
fcniud  to  be  fair  and  equitable,  certain  and  canslBtent  nitb  public  policy,  free 
from  frand  or  anrprlse,  not  Tolnnlarr,  and  just  in  ail  its  parts,  or  at  least  tend 
to  produce  a  Just  end.  GrifBth  v.  Frederick  Count;  Bifnk,  6.  Oil!  &  J..  424; 
8e7monT  t.  Delnncey,  S  Cow.,  44fl;  Hodisett  y.  Jolinson,  a  Blacltf.,  431 ;  Mil- 
lard  V.  Ramsdell,  Harring.  Cli.,  873;  Ohio  v.  Baum,  6  Ham.,  333.  Unless  tbe 
«tidence  offered  in  support  of  a  contract  be  fullv  sufflclenl  and  amrde,  a  court 
of  eqnitT  will  Dot  ezer^se  its  juiisdictioa  to  enforce  it  Colsoo  t.  Thompson, 
2  Wheat.,  886. 

'  Iftgotiatiim.'}    When  any  part  of  an  agreement  remains  to  I>e  settled  by 
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g  319.  The  qnali^ea  of  completeness,  certainty  and  fair- 
ness, which  will  be  now  considered,  will  in  great  part  be  beet 
explained  by  showing  cases  in  which  they  have  been  con- 
sidered as  being  wanting.  The  qualities  of  completeness 
and  certainty  are'not  perhaps  truly  separable ;  bat  under 
the  fonuer  those  cases  will  be  rather  considered  where  there 
is  the  absolute  want  of  some  t«rm  in  the  contract;  under 
the  latter  head  of  certainty,  those  where  it  is  not  the  entire 
want  of  the  term,  but  the  want  of  sufficient  exactitude  in  it, 
which  has  famished  a  defense  to  a  specific  performance,  (e)' 

§  390.  It  is  evident  that  incompleteness  may  be  in  the 
contract  itself — in  which  case  there  is  properly  speaking  no 
contract,  or  in  the  evidence — in  which  case  there  is  no  suffi- 
cient memorandum.  But  nevertheless  it  seems  not  incon- 
venient to  consider  these  defects  together. 

§  331.  The  time  at  which  the  completeness  of  thecontract 
is  to  be  ascertained  was  the  filing  of  the  bill,  and  ia  now  the 
commencement  of  the  action ;  ao  that  it  was  not  sufficient 
for  the  purpose  of  obtaining  an  immediate  decree,  to  prove 
that  the  consent  of  a  tenant  for  life,  which  was  essential  to 
the  contract,  was  given  before  the  hearing.(/')  It  is  an 
obvious  principle  of  justice,  that  the  adoption  of  a  contract 
by  a  third  party  shall  not  so  relate  back  as  to  subject  a  party 
to  legal  proceedings  in  respect  of  its  non-performance,  ihe 
non-performance  having  at  the  time  been  justifiable,  (jt) 

§  399.  To  this  principle  there  are  some  exceptions,  or 

(/I  Adam*  *.  Biooka,  1  T.  A  C  c7a,  m.      IrMor  r.  OoldwlB,  1  a  B.,  Itf. 
(i)  aifbt  1.  Cathell,  ■  Kut,  Mlj  Doe  d. 

negotiaUon,  it  in  locomplete.  Potte  t.  Whitehead,  90  N.  J.  Eq.,  65;  Xyen  t. 
Forbes,  U  Md..  068. 

IneompUU  anarmH.]  Where  a  contract  is  incomplete,  Bpeciflc  performance 
of  it  will  Dot  be  decreed  if  that  objection  ia  nltwd.  HopUna  v.  QUroui,  23 
Wis.,  iW;  Madox  v.  McQueen,  «  A.  K.  Harrii.,  4O0;  Ohio  t.  Baum.  «  Ohio, 
888;  Southen  lua.  Co.  v.  Cole,  i  Fla..  809;  Hammer  t.  Eldowny,  4S  Fa.  St., 
881;  McKibbin  t.  Brown,  14  N.  J.  Eq.,  18;  Neville  t.  Jferchanta'  lAs.  Co.,  19 
Ohio,  403;  Johnaoa  v.  Johnaoo,  IS  Miim.,  SIS. 

'  Oenlraet  inoompUU  a*  to  Ume.]  Where  the  contract  does  not  apedfy  the  dme 
when  it  li  to  be  performed,  or  fix  the  same,  it  ia  too  incomplete  to  be  enforced 
at  equity.  Time  bring  Included  in  the  terma,  may  become  of  the  ewence  of 
the  contract  PotU  v.  Whllehasd,  10  N.  J.  Eq.,  00;  WiUiama  ▼.  Stewart,  SS 
Hino.,  Siei  Baker  t.  Glasa,  S  Muuf.,  312;  Hoff  t.  Bhepherd,  OB  Ho.,  MS; 
Wiley  r.  Roberta,  81  id.,  212;  aee,  however,  Friebert  v.  Burgeu,  11  Ud.,  4S2. 

<  CojilraetmvitbBeott^iUUlvdetgrmiTitd.'i  In  order  that  a  party  ahsU  be  enti- 
tled to  a  decree  for  the  apecinc  performance  of  a  contract,  auch  contract  mint 
have  been  completely  determined,  and  Ita  terms  definitely  aacertaimd.  Brown 
y.  Brown,  88  N.  J.  Eq.,  WO. 
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apparent  exceptions,  which  it  is  well  briefly  to  notice. 
When  the  contract  is  incomplete  throngh  the  default  of 
the  defendant,  and  the  incompleteness  is  one  which,  can  be 
remedied,  the  court  will  not  refuse  its  aid;  thua,  where  a 
contract  had  been  entered  into  for  granting  an  annuity  for 
three  lives  to  be  named,  Mid  the  consideration  bad  been 
paid,  but  through  the  defendant's  refusing  to  proceed  the 
lives  had  not  been  named,  the  plaintiff  waa  allowed  to  per- 
fect his  contract  by  nominating  three  lives  who  were  in  being 
at  the  time  of  the  contract.(A)'  So  where  the  defendant 
agreed  to  build  a  house  on  the  plaintiffs  land  and  the  plain- 
tiff agreed  thereupon  to  grant  a  lease  which  the  defendant 
agreed  to  accept ;  and  the  defendant  pulled  down  the  old 
house  but  neglected  to  build  the  new  one ;  the  court  held 
that  the  contract  to  accept  a  lease  gave  it  jurisdiction ;  that 
damages  could  be  awarded  under  Lord  Cairns'  act  for  the 
non-performance  of  the  contract  to  build,  and  that  this  con- 
dition being  thus  satisfied  the  plaintiff  could  have  perform- 
ance of  the  defendant's  contract  to  accept  a  lease.(t) 

g  333.  An  action  may  be  maintained  on  a  contract  where, 
thongh  some  term  be  not  ascertained,  the  court  has  the 
means  of  ascertaining  it,  on  the  principle  of  the  maxim  id 
certwm,  est  quod  certum  reddi  potest.  Thus,  in  a  contract 
for  the  sale  of  lands  under  the  lands  clauses  consolidation 
act,  in  which  the  sum  was  not  ascertained,  the  court  decreed 
the  defendants  to  issue  their  warrant  to  the  sheriff  to  sum- 
mon a  jury  to  settle  the  compensation ;  (J)  and  tiie  same 
principle  is  illustrated  by  the  cases  on  the  requisite  com- 
pleteness as  to  subject  matter  and  price.  (A;) 

§  334.  The  necessary  completeness  of  the  contract  may 
be  considered  in  respect  of  (1)  the  subject-matter,  (2)  the 
parties  to  the  contract,  (3)  the  price,  and  (4)  the  other  terms. 

§  335.  (1)  Every  valid  contract  mnst  contain  a  descrip- 
tion of  the  subject-matter  ; '  but  it  is  not  necessary  that  it 

Wni>clwidv.OTer.lJ.AW.,S0t;I.oTd  (J)  W*lker*.  Eutem  CoddUm  Bftlltray 

S«n<bi(toB  T.  PlUlbp^  S  Dow,  SL  Co.,eHL,l>e4    See,  alM,  Owen  T.  Thtanu, 

(U  SoiuiiWT.]id8vJobiu.,SniSllddlatoii  t  lly.  AS  ,teS;  Uddtot.  TkTlor.B  Ha.,El. 

T.OramwM>d,lDeQ.  J.  *  8.,10.    DlitiD-  (t)  liiA«,  H  S8,  S3B. 
gnlah  NonU  t.  JaokwD,  I  J.  A  H.,  SIS. 

>  In  Prater  t.  HUler,  8  Hawks,  SaS,  it  waa  held  that  tbon^  speciAc  perfonn- 
ance  would  not  be  decreed  of  a  contract  uDcertain  in  Its  terma,  still,  wheie  the 
agreement  maj  be  made  certain  bj  means  of  references  furnished  by  the  con* 
tract,  it  will  be  enforced. 

*  It^finittnett.^    The  subject-matter  of  a  contract  must  be  defined  with  dear- 
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should  be  so  described  as  to  admit  of  do  doubt  what  it  is ; 
for  the  identity  of  the  actual  thing  and  the  thing  described 
may  be  shown  by  extrinsic  evidence.  This  flows  from  the 
very  necessity  of  the  case ;  for  all  actual  things,  except  the 
contract  itself,  being  oatside  of  and  beyond  the  contract, 
the  connection  between  the  words  expressing  the  contract 
and  things  ontslde  it  must  be  established  by  something 
other  than  the  contract  itself,  that  is,  by  extrinsic  evidence ; 
the  same  rule  is  admitted,  and  from  the  like  necessity,  with 
regard  both  to  persons  and  things  mentioned  in  wills ;  (Z) 
and  in  the  cases  of  contracts  within  both  the  fourth  and  the 
seventeenth  sections  of  the  Statute  of  Frauds,  parol  evi- 
dence as  to  identity  is  admissible,  (m)  Thus,  for  instance, 
the  expression  "Mr.  Ogilvie's  house,"  was  held  sufficient, 
and  extrinsic  evidence  was  admitted  to  show  what  house  it 
referred  to.(n.)'  In  another  case  a  subject-matter  described 
as  "  the  mill  property,  including  cottages  in  Esher  village," 
was  held  capable  of  identification  by  parol  evidence.(o) 
The  expressions  ' '  this  place ' '  (p)  and  ' '  the  lease ' '  (?)  have 
been  held  sufficient  descriptions  of  the  thing  sold;  and 
' '  your  word ' '  has  been  explained  by  parol  evidence  of  a 
previous  conversation,  (rj  So  where  a  contract  referred  to 
another  writing,  parol  evidence  of  the  identity  of  a  certain 
writing  with  that  referred  to  was  admitted  ;  {s)  and  in  an- 
other case  parol  evidence  was  admitted  to  show  the  mean- 

(I)  8m  par  Lord  Cnnwcrtta  (then  Bolft,  B)  (g)  Hotm;  t.  Qnhuo,  li.  B.  S  C  P.,  B. 

in  Clayton  v.  Lord  Kosent,  IS  M.  ft  W.,  WT.  (r)  Uudonsld  T.  LoDsbottom,  1  XL  A  EL, 

<m}  Hail  T.  BouiMlllOB,  1  C.  B  (S.  8.).  IBS.  077. 

(n)  OgilTie  T.  FolJBmbe,  S  Mer.,  AS  (t)  Clliun  *.  Oookc.  1  Soh.  «  I.^,  n,  St. 

M  UcMumrv.Splccr,L.B.B£q.,<UT.  Bae  InfM,  |  (HI. 
(p)  Waldroa  t.  jRCob,  1.  R.  G  Bq..  Ul. 

□esa;  bo  that  the  party  and  the  court  maj  know  what  Is  contracted  for.  King 
T.  Ruckman,  20  N.  J.  Eg.,  318;  Carr  t.  Pssaaic  Land  Co.,  2a  id.,  85;  Hoas  v. 
Baker,  72  Fa.  St.,  186;  Miller  v.  Campbell,  03  Ind.,  130;  Holmes  v.  Evaoa,  48 
Miss.,  317;  Belt  v.  Warren,  .IS  Texas,  106;  Lynes  v.  Haydea,  110  Mass.,  462. 

Bitrititic  evidenet  may  be  used  to  explain  ambiguons  terma,  or  tlie  relations 
sustained  towards  eacli  other  by  parties.  Warring  v.  Ayrca,  *0  N,  Y.,  ttS7; 
Robeson  v.  Honitaker,  2  Green's  Oh.,  80;  Fowler  v.  Redioan,  63  IU-,  40B; 
Mead  V.  Parker,  U5  Mass.,  418. 

Mcample.]  AboDdfortbesaleof  realestate  was  in  every  respect  unobjectiona- 
ble, except  the  description;  which  was  iacomplete,  but  consistent  so  far  as  it 
went.  Held,  that  extrinsic  parol  evidence  might  be  employed  to  complete  it, 
if  DO  Dew  description  was  introduced  into  the  contract,  and  the  pleadings  con- 
tuned  the  necessary  averments.  Torr  v.  Torr,  30  Ind.,  IIS;  Price  t.  wiffltta, 
IDeO.  M.  &0.,  80;  King  v.  Wood.,  ?Miss.,  38S;  1  Qreenlf.  St.,  §387. 

'  Upon  the  same  principle,  apeciflc  performance  of  a  contract  will  not  be  re- 
fused, because  in  Uie  descriiition  of  the  land  it  omitted  to  state  the  town  in 
which  it  lies,  where  the  description  is  otherwise  rendered  deflnita.  Robeson  v. 
Uorntaker,  S  Green's  Cb.,  60. 
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ing  of  "£60  more  of  premium,"  and  of  "the  profit  rent  of 
the  present  tenant."  {f)  A  general  description  of  the  sub- 
ject matter  is  sufficient ;  aa,  e.  g.,  "  the  Bank  End  estate, ' ' 
although  the  contract  itself  may  provide  for  the  parcels 
being  sabseqnently  defined,  (u) 

§  336.  Where  it  is  necessary  to  caU  in  extrinsic  evidence, 
the  connection  of  the  subject-matter  of  the  contract,  and 
the  thing  in  respect  of  which  specific  performance  is  sought, 
must  be  pleaded  and  supported  by  sufficient  evidence.  (9) 

§  337.  It  is,  however,  essential  that  the  description  of 
the  subject  matter  should  be  so  definite,  as  that  it  may  be 
known  with  certainty  what  the  purchaser  imagined  himself 
to  be  contracting  for,(u))  and  that  the  court  may  be  able  to 
ascertain  what  it  is.  (a:)  And  so  in  a  case  where  there  was  a 
ooutract  for  the  letting  of  "coals,  etc,"  the  statement  of  the 
subject-matter  was  thought  by  Knight  Bruce,  L.  J.,  insaffi- 
cient,  and  specific  performance  was  refused  on  that  amongst 
other  grounds,  (y ) '        ' 

g  338.  With  regard  to  the  description  of  the  subject- 
matter,  the  maxim  id  certwm  est  quod  certum  reddi  potest 
applies.  Thus,  where  the  memorandum  of  the  contract 
contained  do  specific  description  of  the  property  sold,  but 
referred  t»  the  deeds  bs  being  in  the  possession  of  a  person 
named,  the  court  thought  that  the  property  might  easily  be 
ascertained  before  the  master,  and  held  the  description  of 
the  subject-matter  sufficient.  (:S)  And,  again,  a  contract 
to  sell  an  estate  within  certain  ascertained  boundaries,  de- 
scribed as  partly  freehold,  and  partly  leasehold,  is  not  void 
for  uncertainty,  because  it  is  a  good  contract  to  sell  the  ■ 
vendor's  interest  in  the  property ;  but  the  purchaser  is  enti- 
tled to  have  it  reduced  to  certainty  by  the  boundary  of  the  • 
properties  of  different  tenures  being  ascertained,  or  shown 
to  be  capable  of  being  so.  (a) 

(nSklnnerr.M'Doiull.IDoa.  ASn.,ngL  (y)  Price  T.  Qilffllli.l  DaQ.  H.  A  Q.,8CI. 

(«)  HkTWOod  T.  Cope.  IB  Bur  ,  140.  Saa,   aJto,   Inge    t.    Blnnliurbui,  Wolver- 

{•>)  PrtCBT.  QTUBtb.lDeQ.M.  Aa.,80.  bamplon  and  Stoor  Valley  BaUwk7  Co.,  S 

W  Btewan  t.  AUIMod,  1  Mer.,  W, ».  l>a  Q.  U.  Jt  Q  ..BGS. 

WSaniMdr  t.  Lee,  S  Her.,  Ul,  151:  per  (O  Owen  r.  Thoma^S  tij.  A  E,  SSSi  of. 

LordBMoAjji  Danleii  t.  DaTlaov,  IS  Vea. ,  Narlor  t.  Uoodall,  SS  W.  IL,  in 

W.  (a)  Uooro  t.  Taylor,  8  Ha.,  SI. 

■  The  description  at  laud,  whicti  1b  the  subject-m&tter  of  the  contract.  Is 

___! u-i .i„,i..  — 1 1|^  j(  indefinite  to  auch  ut  extent  ai 

e  admisBion  of  extiineic  evidence 
IB  of  the  agreement.    UcUurtrle  t 
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§  339.  So  the  uncertainty  of  description  of  the  subject- 
matter  may  be  got  orer  by  the  election  of  one  party  to  the 
contract,  where  the  effect  of  the  contract  is  to  give  such  a 
right  of  election.  Thus,  where  a  contract  was  made  by  the 
defendant  to  sell  to  the  plaintiff  for  the  purpose  of  a  church- 
yard so  much  land  as  was  necessary  on  the  north  side  of  the 
church,  and  the  plaintiff  obtained  the  sanction  of  the  proper 
authorities  to  the  consecration  of  three-quarters  of  an  acre 
of  land  adjoining  the  north  side  of  the  existing  enclosure  of 
the  church  and  applied  to  the  defendant  to  convey,  it  was 
held  that  the  plaintiff  being  the  person  to  do  the  first  act 
under  the  contract  had  a  right  of  election,  and  that  if  other- 
wise there  was  uncertainty  of  description  he  had  sufiBciently 
ascertained  the  land  to  be  conyeyed.(d)  A  similar  decision 
was  pronounced  in  a  case  where  the  dlfflculty  arose  on  a 
contract  to  let  a  glebe  "except  thirty-seven  acres,"  and  it 
waS/  held  that  the  right  of  election  was  with  the  lessee  as 
the  person  who  had  the  first  act  to  do.{c)  With  these  cases 
may  be  compared  the  cases  on  executory  contracts  for  the 
sale  of  goods  not  specified,  where  the  appropriation  by  the 
party  entitled  to  elect  converts  the  executory  contract  into 
an  actual  sale  and  passes  the  proi>erty  to  the  vendee.  ((2) 

g  330.  (2)  The  contracting  parties  must  appear  in  the 
contract,  or  the  memorandum  of  it,  In  order  to  constitute  a 
binding  contract ;(«)'  but  they  may  so  appear  either  by  name 
or  by  description,  or  by  reference  safficient  to  ascertain 
their  identity.  (/)  Where  the  defendant  made  a  written 
offer  to  take  a  lease,  beginning  "  Sir,"  but  without  address, 
and  the  plaintiff's  agent  wrote  an  acceptance,  but  there  was 
no  document  signed  by  the  defendant  showing  the  intended 
'  lessee's  name,  It  was  held  liiat  there  was  no  written  con- 
tract, (t?) 

(Ii)Biimbl«T.  HejnM,  IBW.  K.Tia.  T.  Whltton.lB.L.C  .)»;  WUIluni  T.  Lake, 

■     U  JenklDi  T.  QiMD,  17  Bmt.,  UT.  ]  El.  A  EL,  W.    Ct.  SkalloB  y.  Cole,  1  Da  Q. 

id)  Sot  the  cuoa  oolieolad  In  Bonjkmla  on    ft  J.,  SIT,  IM. 


'  It  ia  not  bowever,  necesMrj  th&t  im  &11  caaea  tbe  names  of  both  partiea  to 
an  inBtrumeat  appear  upon  its  face,  io  order  to  obtain  relief  in  equity.  Thua, 
where  the  owner  of  land  traosmitted  to  a  proposed  purchaser  a  memorandum 
of  an  agreement  to  purchase,  with  a,  reguett  that  he  would  aign  it  in  case  he 
wished  to  purcliase,  wtiich  was  sicnea  accordinglj,  it  waa  held  that  it  was 
blndiuK  upon  both  parties,  though  it  contained  no  promiae  to  seU,  and  was  not 
signed  Dj  the  vendor.    Butler  t.  O'Hear,  1  Dessau.,  S8>. 
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§  331.  The  contractiiig  parties  may  be  indicated  by  de- 
scription instead  of  by  name,  provided  the  descriptioQ  is 
sufficient  to  preclude  any  fair  dispute  aa  to  the  identity ;(/) 
or,  in  other  words,  is  certain  within  the  legal  majdm,  id 
certum,  est  quod  certv/m  reddi  potest;{h)  and  provided  this 
description  is  not  by  reference,  but  to  the  contract  itself. 
"It  is  scarcely  possible,"  said  Lord  Romilly,  M.  R.,(i)  "  to 
look  at  an  auction  list  without  seeing  property  sold  by  a 
mortgagee,  or  by  elecutors,  or  by  trustees,  without  the 
name  being  disclosed,  and  bought  by  somebody  whose  name 
is  not  giren  until  the  conveyance  is  prepared.  It  is  the 
ordinary  practice." 

§333.  "Your  lordships,"  said  Earl  Cairns,  addressing 
the  House  of  Lords,  "have  frequently  seen  conditions  of 
sale  not  merely  by  auction  but  by  private  contract,  in  which 
it  is  stated  that  the  sale  is  made,  sometimes  by  the  owners, 
and  sometimes  by  the  Ttiorigagees,  and  a  form  of  contract  is 
annexed  in  which  an  agent  signs  for  the  vendors,  and  no 
other  specification  upon  the  vendors'  part  is  inserted,  and  I 
never  heard  up  to  this  time  that  a  contract  under  those  cir- 
cumstances was  invalid.  In  point  of  fact,  my  lords,  the 
question  is,  is  there  that  certainty  which  is  described  in  the 
legal  maxim  id  certum  est  quod  certum  reddi  potest.  If  I 
enter  into  a  contract  on  behalf  of  my  client,  on  behalf  of 
my  principal,  on  behalf  of  my  friend,  on  behalf  of  tJiose 
whom  it  may  coibcern,  in  aU  those  cases  there  is  no  such 
statement,  and  I  apprehend  that  in  none  of  those  cases 
would  the  note  satisfy  the  requirements  of  the  Statute  of 
Frauds.  But  if  I,  being  really  an  agent,  enter  into  a  con- 
tract to  sell  Blackacre,  of  which  I  am  not  proprietor,  or  to 
sell  the  house  No.  1,  Portland  Place,  on  behalf  of  the  ovmer 
of  that  house,  there,  I  apprehend,  is  a  statement  of  matter 
of  fact,  as  to  which  there  can  be  perfect  certainty,  and 
none  of  the  dangers  struck  at  by  the  Statute  of  Frauds  can 
arise.  "O") 

§  333.  Ill  one  case  already  referred  to,  (A)  the  sale  was 
stated  to  be  by  direction  of  the  executors  of  Admiral  P., 

C/)FaawT.pnflleId,L^B.^BB^,  ^  _  ^^  (fi  Boultei  T. Utller,  S^pp,  C,  1140. 


C,  I1M,I1U.  <*)  Hood  T.  Lord  BurtiigUin,  L.  E.  S  Eq., 

m  Hood  T.  Locd  BurlnglOD,  L.  B.  S  So.,    Slit.    See,  loo,  Towle  v.  Topttam,  ST  I>.  T., 
Sli   Se*,  too,  BoDidUlOD  T.  CoUbu, IS  W.   SOS;  WebbT.Elrby.I  Siu.  AS.,m. 
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and,  in  another,  (^  the  vendor  was  stated  to  be  a  trustee 
Belling  under  a  trust  for  sale  ;  and  in  each  case  the  descrip- 
tion was  held  sufficient.  Again,  where  the  contract  stated 
the  sale  to  be  by  direction  of  the  proprietor,  that  was  held 
to  be  a  sufficient  description,  (wj)  In  another  case,  where 
property  was  sold  by  ten  persons  incorporated,  who  worked 
the  property  in  the  name  of  a  company,  it  was  held  that  the 
description  "  the  vendors  "  was  enough,  because  it  appeared 
from  the  conditions  of  sale  and  memorandum  of  the  con- 
tract, that  the  vendors  were  in  possession;  that  the  abstract 
would  be  an  abstract  of  the  company's  title,  and  that  it  was 
the  interest  of  the  company  which  was  being  sold.{TO) 

§  334.  But  where  the  contract  did  not  disclose  the  ven- 
dor's name,  but  stated  the  auctioneer's  name,  and  the  auc- 
tioneer signed  the  contract  as  conlirming  it  "on  behalf  of 
the  vendor,"  the  memorandum  was  held  insufficient,  because 
the  question  who  sold  the  estate  {i.  e.,  the  question  of  the 
contract)  was  left  to  be  decided  by  parol  evidence,  (o) 

§  33S.  (3)  In  all  cases  of  sale  it  is  evident  that  price  is  an 
essential  ingredient  of  the  contract,  and  that  where  this  is 
neither  ascertained  nor  rendered  ascertainable,  the  contract  is 
void  for  incompleteness,  and  incapable  of  enforcement.  (^)' 
Accordingly  where  A.  agreed  to  sell  an  estate  to  B.  for 
£1,600  less  than  any  other  purchaser  would  give,  the  con- 
tract was  held  void ;  for  if  the  estate  was  not  to  be  sold  to 
any  other  purchaser  than  B.,  it  was  impossible  to  know 
what  such  a  purchaser  would  give  for  it.(f)  So,  again,  where 
there  was  a  contract  to  sell  at  a  price  to  be  fixed  by  two 
surveyors,  and  they  made  their  valuation,  but  that  did  not 
sufficiently  and  finally  ascertain  the  price,  specific  perform- 
ance was  refused  ;(r)  and  the  like  was  the  result  of  a  similar 

(0   CBtUng  T.  King.  B  Ch.  D.,  MO.  (o)  Potter  f.  DDSeld,  I.  E.  IB  Eq.,  1. 

(m]S&le  T-  Lambert,  L.  a.  18  Eq.,  1.    8«e,      <ji)  Elmore  v.  Klnncote,  5  B.  A  C,  SSI; 

too,  Roteller  i.  MUler,  S  Ch.  D.,  66;  3  App.,  Gaodmu  T.  QrlfflUi,  1  U.  A  N.,  ET4.    Cod. 

C.,I1U;  Beerv.LondoiiKndPftrUflotelCo.,  alder  LangBtUlT.  NlcholiOD,  as  Bmv.,  ISO. 
L,  K.  !0  Eq.,  tit;  and  Thooiat  T,  Brawn,  1       (o)  Bramley  T.  Jeliertea,  1  Vem.,  41S. 
Q.  U.  D  ,  714  (r)  Hopcran  t.  Hlekmu,  S  B.  ft  &.,  UO. 

(n)  Cammlna  t.  Soon,  L.  B.  K>  Sq,,  11. 

<  Hiee  mutt  befiMd.'\  A  contract  will  not  be  specifically  enforced  unless  Qifl 
price  is  fixed.    Darby  t.  WUtaker,  4  Drew,  184;  QrabMii  v.  Call,  B  Muaf.,  S90, 

CanWaet  cannot  it  eJuinged.}  A.  coatract  cannot  be  cbEQged,  and  then  en- 
forced, even  br  a  court  of  equity.  Valetti  v.  Wbile  Water  Canal  Co.,  4 
McLean,  IBS;  Cassady  v.  Woodburv,  18  Iowa,  118;  Haskell  r.  AUen.  £3  Me., 
ijQ.n-«„  T%,i,K.  ior..i    oijj;  f>hiladelphiaRR.Co.T.LohigliCb.,8«F». 
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case,  where  the  valuation  was  such  as  the  court  conld  not 
act  on,  by  reason  of  circnmstances  of  great  impropriety  on 
the  part  of  one  of  the  valners,  and  the  valuation  being  based 
on  an  erroneous  view  of  the  facts.  («) 

§  339.  It  is  not,  however,  necessary  that  the  contract 
should  in  the  first  instance  determine  the  price.{^    It  may  i 
either  appoint  a  way  in  which  it  is  to  be  determined,  or  it 
may  stipulate  for  a  fair  price. 

§  837.  Where  the  contract  appoints  a  way  of  determin- 
ing the  price,  the  courts  have  in  some  cases  deemed  that 
way  essential;  in  other  cases  they  have  deemed  it  non- 
essential, and  have  treated  the  contract  aa  essentially  one  to 
sell  at  a  fair  price.  In  all  cases  where  the  principal  subject 
.of  the  contract  is  to  be  valued  in  a  specified  manner,  the 
m^iner  has,  it  is  believed,  been  held  essential  ;(u)  the  man- 
ner has  often  been  held  non-essential  where  it  is  applied 
only  to  an  incident  to  the  main  subject,  as  timber  to  land, 
fixtures  to  a  house,  or  plant  to  a  business. 

§  338.  Where  the  contract  specifies  a  way  of  ascertaining 
the  price  which  is  essential,  the  contract  is  conditional  till  ' 
the  ascertainment,  and  is  absolute  only  when  the  price  has 
been  determined.  In  case  of  default  in  this  respect  the  con- 
tract remains  imperfect,  and  incapable  of  being  enforced ; 
for  the  court  will  never  direct  the  payment  of  such  a  sum 
as  A.  may  &x.{v) 

§  339.  If  the  contract  be  between  A.  and  B.  to  sell  and 
buy  at  such  a  price  as  valuers  to  be  named  by  them  shall 
fix,  it  seems  that  either  A.  or  B.  may  refuse  to  name  a 
valuer,  and  the  contract  will  remain  incapable  of  completion 
without  any  liability  on  the  part  of  the  refusing  party.(«)) 
But  if  the  contract  between  A.  and  B.  be  to  sell  and  bay  at 
sach  a  price  as  C.  shall  fix,  neither  A.  nor  B.  can  rightfully 
prevent  C.'s  determination  and  the  completion  of  the  con- 
tract ;  and  it  is  presumed  that  an  action  might  be  main- 
tained for  such  prevention. (aj)  ^^ Actus  inceptus"  says  one 
of  Lord  Bacon's  maxim8,(y)  "cuj'tis  perfectio  pendet  ex 
voltmtate paTtiwnijTetiocaTi potest ;  si  autempendet  exvol- 

0)  ddcbartBT  v.  Kolutyn,  I  BIL  (N.  S.),  119.    Oonilder  Baker  t.  HetropoUtu  BaU. 

n.  w>rCo.,SlBBaT.,IIOt. 

(t|  See  London  Snuautla  Co.  r.  rsamley,  (v)  Bee  oi  to  tbe  FreDCb  law  on  ItiU  pola^ 

i  Am.  C  ,  M.  Troploni,  D«  la  Vente,  1 107. 

J^  Mtlnee  *.  Oorr,  It  Ves.,  400,  MM.  {£  Smllta  T.  F«Mxs,  L.  B.  10  Kq.iUl,  lafta, 

r)  DKby*.  Wliliker,*far«w.,lH:  TIU  iffi.                                        — . ,      ,       ^ 

^T.OwilncOiaH  BiUk*  Co.,  16  Be>T.,  (v}Ho.«D. 

liq,t,7c-rib;G00<^IC 
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untate  terU<B  persmim  vel  ex  contingent,  non potest."  One 
of  his  illnstrations  is  this :  "  If  I  contract  with  you  for  cloth 
at  such  a  price  as  J.  S.  shall  name,  then  if  J.  S.  refose  to 
name,  the  contract  is  void,  but  the  parties  cannot  diachai:ge 
it,  because  they  have  put  it  in  the  power  of  the  third  person 
to  perfect.  (0)  I 

g  340.  The  conclnsion  that  a  valid  sale  conld  be  effected 
at  such  a  price  as  a  third  person  should  fix  was  not  arrived 
at  in  the  Roman  law  without  great  donbt,  or  finally  settled 
until  the  time  of  Justinian.  Ofilins  and  Procnlus  main- 
tained the  validity  of  such  a  sale ;  Labeo  and  Cassius  denied 
it.(a)  "  Sed  nostra  decisio"  says  Justinian,  after  adverting 
to  the  doubts  of  the  ancients,  ^Hta  hoc  consfituit,  vt  quo- 
tiens  sic  composita  sit  -oenditio  quanti  ille  (Bstimaterit,  sub 
hac  condicione  staret  corUraotus  ut,  si  quidem  ipse  qui  no- 
miTiatus  est  pretium  dejinierit,  omni-modo  secundwm  egus 
cEstimationem  ei  pretiwn  persolvatur  et  res  tradatur,  vt 
venditio  ad  effectum  perducaiur,  emptors  quidem  ex  empto 
actione,  tenditore  auiem  ex  vendito  agente.  Sin  atitem  ille 
qui  nominatus  est  vel  noluerit  vel  non  potuerit  pretium  de- 
finire,  tunc  pro  nihile  esse  venditionem,  quasi  nvZlopretio 
statuto."{b)  The  principle  thus  eatabUshed  by  Justinian  is 
embodied  in  the  French  Iaw,(c)  and  has  found  its  way  into 
our  jurisprudence. 

g  341.  The  persons  nominated  to  value  are  sometimes, 
though  inaccurately,  spoken  of  as  arbitrators.  Arbitrators 
are  appointed  to  settle  a  pre-existing  dispute;  valuers  to 
ascertain  the  value  of  the  subject-matter  of  the  sale.  It  fol- 
lows that  the  provisions  of  the  common  law  procedure  act, 
1854  (17  and  18  Vict.,  ch.  124,  s.  12),  are  not  applicable  to 
valuers  named  in  a  contract. (<^ 

§  343.  Of  the  first  class  of  eases,  viz. :  those  in  which  the 
contract  provides  the  mode  of  ascertaining  the  price,  and 
this  provision  is  an  essential  term,  Milnes  v,  Gery,(e)  may  be 
considered  as  the  leading  case.  There  was  there  a  contact 
that  land  should  be  sold  at  a  price  to  be  fixed  by  one  vainer 
appointed  on  each  side,  or  their  umpire ;  the  valuers  could 
not  agree  ;  and  Grant,  M,  B.,  held  the  contract  to  be  incom- 
plete, and  that  the  court  could  not  supply  the  defect  by 

W  HuliM,  ed.  18B8,  pp.  Tl,  TS.  (e)  Cods  Civil,  art  UM. 

jdlTroplong,  DslftVantcf  ISO.  (in  Collin*  y.  CalUu,  M  Bmt.,  MM. 


ft)  but  Ub.,  S  Ut  IS,  1 1. 


7crib;G00l^lc 


iHOOMPurrEirasB  of  the  oohtbaot.  166 

appointing  other  pereons  as  valuers,  which  would  be  to 
execute  a  contract  different  from  that  of  the  parties ; 
although,  where  it  is  merely  a  contract  to  sell  at  a  fair  price, 
that  is  a  matter  which  the  court  can  ascertain.  "A  man," 
said  Leach,  V.  C.,(/)  "  who  agreed  to  sell  at  a  price  to  be 
named  by  A.,  B.,  and  C,  could  not  be  compelled  by  a  court 
of  equity  to  sell  at  any  other  price."  This  principle  has 
governed  the  decision  of  several  other  cases  of  specific  per- 
formance,!^) and  may  further  be  illustrated  by  the  cases  at 
common  law.{7i)' 

§  343.  The  difficulty  has  in  several  cases  prevailed,  not- 
withstandiug  the  fact  that  the  obstacle  has  arisen  from  the 
defendant's  default.  Thus  where  the  contract  was  to  sell 
at  a  price  to  be  fixed  by  arbitrators,  but,  in  consequence  of 
the  defendant  having  refused  to  execute  the  arbitration 
bond,  it  was  uncertain  whether  any  award  would  be  made, 
the  court  refused  to  proceed  -,{1)  and  the  same  result  fol- 
lowed where  the  refusal  of  one  of  the  valuers  to  proceed 
appeared  to  arise  from  the  information  given  to  him  by  the 
defaidant,  of  his  intention  not  to  complete-Cj")  But  where 
a  vendor  had  agreed  to  sell  a  public  house  for  £10,700,  and 
the  furniture  and  fixtures  in  it  at  a  fair  valuation  to  be  made 
byL.,  and  after  L.  had  commenced  taking  the  inventory, 
the  vendor  refused  to  allow  him  to  complete  it,  Jessel,  M.  B., 
on  an  interlocutory  application,  made  an  order  that  L.  be- 
permitted  to  enter  the  premises  for  the  purpose  of  complet- 
ing the  valuation.  (A)    In  a  case  where  the  price  was  to  be 

(ninUoTMT.  lIen«,fllI»d..lS.  ([)  WUki  v.I>&Tl>,Bl[sr.,BD7i  Vlcktn  T. 

&l  BlnndtU  t.  BretUiilh  IT  V«(.,  Vlt;   VIctsn,  L.B.1  Bq.,SS».    Ct.  Hortay.  Har- 


WUDOi'ar,  IIft«w.TlS4 

jk)  E.  R  ,  Ttmmell  •.  Bklbnmle.  S  M.  A  W., 

IW:  HorKsa  t.  Blrnle,  E>  Blsa.,<Fn;  Mllner 

T.  ileld.BEx.,  gE9. 


'  A.  and  B.  built  b  mill  togetlier.  A.  Agreed  to  convev  hiB  moiety  to  B.  on 
bis  paying  to  bim  the  amount  wUch  tt  cost  A. ,  and  tbey  lurther  agreed  to  refer 
tt  to  severBl  peisona  named  to  ascertain  tlie  cost.  The  referee's  could  not  txree, 
and  A.  refused  to  have  an  umpire  chown.     B.  filed  a  bill  for  a  specific  per^rm- 


t  by  A.,  praying  an  account  of  the  coat  bv  A.,  that  he  n 
make  a  conveyance.     Held,  that  to  grant  the  prayer  6f  th  _ 
bill  would  be  to  make  a  contract  for  the  parties,  and  then  execute  it;  and  that 


the  agreement  of  A.  was  not  to  convey  on  payment  to  him  of  the  cost  of  his 
'  part  of  the  mill,  but  on  the  payment  of  the  cost  as  ascertained  by  the  arbitra- 
tors named  Norfleet  y.  Southall,  B  Mur.,  189.  In  Graham  y.  CaJl,  B  Munf., 
896,  where,  by  an  agreement  for  the  sale  of  land,  the  price  waa  to  be  ascer- 
tained and  fixed  by  the  pirties,  and  one  of  them  died  before  that  price  had 
been  fixed  by  them,  it  was  held  that  the  agreement  wat  too  incomplete  and  un- 
cert^n  to  be  enforced  apecifieally  in  eq^i^?. 
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ascertained  by  one^of  two  alternative  modes,  and  no  election 
had  been  made  aa  to  the  mode  of  ascertainment,  the  court 
held  that  no  contract  had  been  constituted.  (2) 

§  344.  In  a  case  between  a  landowner  and  a  railway  com- 
pany, a  contract  had  been  entered  into  nnder  which  the 
company  was  to  do  certain  works.  By  a  subsequent  con- 
tract an  estimate  of  the  cost  of  completing  the  works  was  to 
be  made  by  the  company's  engineer  and  submitted  to  A., 
the  landowner's  agent,  "for  approval;"  in  case  of  differ- 
ence the  amount  was  to  be  determined  by  B. ;  the  amount 
"when  agreed  or  determined"  was  to  be  paid  to  the  land- 
owner by  the  company  in  discharge  of  their  obligations  aa 
to  the  works.  A.  died  before  approving  any  estimate.  B. 
was  living ;  it  was^held  that  by  A.'s  death  the  contract 
became  incapable  of  enforcement,  (m) 

§345.  Again,  where  a  railway  company  contracted  for 
the  purchase  of  land  with  a  charitable  corporation  who  had 
no  power  to  sell  except  nnder  the  lands  clauses  consolida- 
tion act,  and  the  price  had  not  been  ascertained  by  sur- 
veyor's certificate  pursuant  to  the  provisions  of  that  act,  the 
court  held  that  no  final  contract  had  been  arrived  at,(n) 
It  may  here  be  noticed  that,  when  once  the  price  has  been 
fixed  pursuant  to  the  act,  the  purchasing  corporation  is 
compellable  to  complete  the  purchase.(o) 
'  §  346.  The  second  class  of  cases  embraces  those  contracts 
which  are  substantially  for  the  sale  of  the  property  in  ques- 
tion at  a  fair  price,  the  mode  of  ascertainment,  though  indi- 
cated by  the  contract,  being  subsidiary  and  non-essential ; 
and  where  consequently,  if  that  mode  of  ascertainment  has 
failed,  the  court  will  have  recourse  to  some  other  means  of 
coming  at  the  fair  price  and  of  thus  carrying  into  effect  the 
contract  in  its  essential  parts.'  As  already  remarked  these 
cases  are  principally  of  the  valuation  of  incidental  matters 
and  not  of  the  principal  subject-matter  of  the  contract. 

§  347.  Grant,  M.  R.,  not  only  indicated,  in  his  judgment 
in  Milnes  V.  Gfery,(^)  the  distinction  of  the  two  classes  of 

(I)  UorniiT-Hllman.SDeO  U.AI 

(iii)F5rtE  V.  Midland  B»tlwaj  Co.. 

10  Eq  ,  100.  (p)  14  Tea.,  400. 

(nl  Wjcombe  Railway  Co.  t.  Donnlnnon 
BoaplUl,  L.  B.  1  Ch..  »B. 

.  Duffeld,  1  Hoffm.  Ch., 
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cases,  bnt  in  two  other  cases  before  him  acted  apon  it.  In 
the  earlier,  in  consequence  of  the  lunacy  of  the  vendor,  the 
valuers  conld  not  be  nominated ;  but  the  master  of  the  rolls 
did  not  consider  this  an  insurmountable  difficulty,  saying 
that,  "if  there  was  a  valid  and  binding  contract,  the  super- 
vening incapacity  of  one  party  cannot  deprive  the  other  of 
the  benefit;"  and  he  accordingly  directed  an  issue  as  to 
the  Innacy,  as  a  preliminary  step  in  the  cause.(9)  In  the 
other  case,  there  was  a  contract  to  grant  a  lease,  to  contain 
BDch  conditions  as  A.  -  B.  should  think  reasonable  and 
proper ;  and  his  honor  referred  it  to  the  master  to  settle  the 
lease,  and  not  to  A.  B. — considering  the  agency  of  A.  B. 
not  to  be  of  the  essence  of  the  contract,  and  that  the  court 
would  not  grant  relief  through  the  medium  of  a  reference 
compulsory  on  the  other  party.(r)  And  so  in  a  case  before 
Stuart,  Y.  C,  where  there  was  a  contract  to  sell  land  and 
bleachworks  at  a  sum  fixed,  and  the  plant  and  machinery 
to  be  taken  at  a  value  to  be  ascertained  by  valuers  to  be  ap- 
pointed by  the  parties,  it  was  held  that  this  was  a  subsidiary 
stipulation  only,  and  that  it  did  not  form  an  obstacle  to 
specific  performance,  which  was  accordingly  decreed,  with 
co8t8.(«)  The  same  view  was  taken  both  by  Stuart,  V.  C, 
and  on  appeal  by  Lord  Hatherley  in  a  case  where  the  main 
subject  of  the  contract  was  the  sale  of  an  estate  for  £24,000, 
and  a  provision  was,  inserted  for  the  valuation  of  certain 
furniture  and  articles  ;{£)  and  in  another  case  where  a  part- 
nership contract  contained  a  provision  for  a  valuation  at  its 
expiration,  which  fell  through  from  there  being  no  provision 
as  to  an  umpire,  the  court  ascertained  the  value,  (w)  The 
Inain  object  of  the  contract  there  was  the  partnership  ;  the 
defendant  had  had  the  benefit  of  that  contract,  and  could 
not  be  allowed  to  escape  from  the  subsidiary  contract  as  to 
sale  oD  the  ground  of  the  difficulty  as  to  the  valuation. 

g  S48.  In  another  case  before  Stuart,  V.  C,  he  remarked 
that,  where  possession  is  referable  to  a  contract  to  give  a  fair 
consideration,  the  amount  of  which  has  not  been  settled,  the 
court  will,  in  favor  of  possession  and  expenditure  referable 

ISi  Han  T.  W&nen,  9  Vea,,eOB,  referaea  u  to  prim  ooghtto  praoesd,  and  on 

(r)  Qoiiriar  V.  Dnks  or  SomsrMt,  IB  Vm.,  wbMnooDdB  t>ie7ni»  detarmiDB,  see  Eada 

«.  T.  Wtrauna.lDeO,  U.tQ.rii. 

W  JaekiOB  t.  Jackson,  1  3m.  &  O.,  181:  (t)  KtCliudKni  v.  BmlLh,  L.  R.  A  Cb.,  US. 

Pull  CbooolBU  Co.  T.  CiTiUl  PilBM  Co.,  S  JK)  Dlnliam  T.  BimdfQrd,  L,  U.  S  Ch.,  GIB. 

Sa.*G.,lIS,  in.   Ai  to  themrlnwhlGh 
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to  this  contract,  ^ideavor  by  every  means  within  the  Inti- 
mate bonnds  of  its  jurisdiction  to  ascertain  the  amount  of 
the  consideration,  (v) 

§  S49.  (4)  It  is,  of  coarse,  essential  to  the  completeness 
of  the  contract,  that  it  shotdd  express  not  only  the  oamee  of 
the  parties,  the  subject-matter,  and  the  price,  but  all  the 
other  material  terms.  What  are,  in  each  case,  the  material 
terms  of  a  contract^  and  bow  far  it  mast  descend  into  details 
to  prevent  its  being  void  as  incomplete  and  uncertain,  are 
questions  which  must,  of  course,  be  determined  by  a  con- 
sideration of  each  contract  separately.  It  may,  however, 
be  laid  down  that  the  court  will  carry  into  effect  a  contract 
framed  in  general  terms,  where  the  law  will  supply  the  de- 
tails ;(m)  but  if  any  details  are  to  be  supplied  in  modes 
which  cannot  be  adopted  by  the  court,  there  is  then  no  con- 
cluded contract  capable  of  being  enforced,  (a;) 

§  350.  i'hoagh  it  may  be  impossible  to  define  what  is  the 
necessary  completeness  in  the  terms  of  a  contract,  it  is  easy 
to  give  instances  in  which  contracts  have  been  held  insuffi- 
cient in  this  respect.  Such  was  the  case  where  it  was  not 
stated  from  what  time  an  increased  rent  was  to  com- 
mence lip)  where  the  contract  did  not  state,  either  directly 
or  by  reference,  the  length  of  the  terra  to  be  granted  ;(2) 
where  a  contract  for  a  lease  for  lives  neither  named  the  lives 
nor  decided  by  whom  they  were  to  be  named  ;(a)  where  an 
auctioneers's  receipt  was  set  up  as  a  contract,  but  it  did  not 
refer  to  the  conditions  of  sale,  or  show  the  proportion  which 
the  deposit  was  to  bear  to  the  price  ;(&)  where  there  was  a 
term  as  to  the  expenses  which  was  not  settled  by  the  con- 
tract ;{c)  where  there  was  a  contract  for  a  partnership,  which 
defined  the  term  of  years,  but  was  silent  as  to  the  amount 
of  capital  and  the  manner  in  which  it  was  to  be  pro- 

(«)  Hernell  t.  Snrteei,  S  Bm.  *  Oir.,  101,  S  De  O,  U.  *  Q^  B8i;  BIdr«»  t.  Whutoo, 

lU;  ugrmed,  1  JDT.N,  H.,  TIT;  t  W.  B.,  BU.  8  H.L.  C.,S»;  KinniiieiiaT.i<>Miu,«I>«0. 

Sea,  tlio,  ChulTn  v.Dtibj.t  T.  A  C.  Xz  ,  J. AS., 88;  iDh*,  {  Ml. 
170.  Ill)  Loid  OrmoDd  T.  AadwMD,  I  Ball.  A 

(w}In  Hunpilim  T.  Wiekmi  (T  Cb.  D.,  B  ,  HI. 
SHJ,  Itae  power  o/ tlie  conrl  to  enforce  accn        Ot)  C'llnan  v.  C<Mke,l  Beb.  A  I.c£,Ui  6or- 

tnctto  ftCCeptftlnM  "la  eonUln  ftll  naiial  don  t.  Trevclyui,  1  PrI.,  U;  Barlj  T.  Flts- 

ooTsnuita  knd  proTliloDS'appeu'i  lo  biTO  m&arlce,  8  El.  ABL.SU. 
been  Kdntlted.     Cf.  HainM  t.  Bornett,  37       {a)  Wheelsf  i.  D'Eiterro,!  Dov.UB.  But 

SeaT.,int)jKendillT.  Hill,  e  Jar.  N  B..MBi  qnuj  whether  tbe  leuce  oimot  uiM  the 

PoraUT.FoTtaDe.lT  Be**.,SaSi  Blakeoer  Htcb  wbci  tbe  ooDtnct U illeDL    B<u,k1h>, 

*.B>Tdl«.I.  B.eBq.,Kl;kndoaiuld(rQDU.  LotdKenHnctini  *.  PbllUpLSDow.ei. 
lamore  v.  Feuocke.  II  Ir.  Cb.  B.,  lU,  S60.  lb)  Bludan  t.  Bradbew,  II  Tea  ,  iM. 

(m  Bee  BoDtli  WalM  Ballwar  Co.  *.Wi  tbe*,       (c)  SUMtoid  t.  Boewoitb,  S  V.  *  B.,  MI. 
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Tided :  (cQ'  and  where  a  docnment  showed  the  amonnt  of 
rent  to  be  paid  by  a  party  to  a  mining  enterprise,  but  was 
Bilent  as  to  other  tenna.(tf) 

g  SSI.  Contracts  are  often  incomplete  from  their  reserv- 
ing some  matter  for  fntnre  agreement ;  nnless,  perhaps,  in 
cases  where,  in  the  absence  of  such  agreement,  the  law  de- 
termines the  matter,(/)  such  contracts  are  necessarily 
incomplete  nntil  the  farther  agreement  has  been  come  to. 
A  contract  to  contract  is  nothing. 

§SS3.  Where  the  contract  provides  for  the  determina- 
tion of  any  material  thing  by  some  third  person,  and  this 
has  not  been  done,  the  contract  is  in  the  same  predicament 
as  when  the  price  has  been  neither  expressed  in  the  con- 
tract nor  ascertained.  Gases  have  occurred  where  buildings 
or  works  have  been  stipulated  to  be  done  in  such  manner  as 
a  third  person  may  direct,  and  where  such  direction  has 
either  been  refused  or  not  given  ;  and  in  thes^  cases  specific 
pertormance  has  been  refused,  (f?) 

§  3SS.  Besides  the  express  terms  of  the  contract,  there 
are  others  which,  in  the  absence  of  any  expression  to  the 
contrary,  are  implied  by  law.(A)  With  regard  to  such 
tenns,  therefore,  whether  they  be  necessary  terms  or  not, 
the  silence  of  the  contract  does  not  render  it  incomplete, 
thus  a  contract  to  sell  property  described  merely  as  cottages 
and  land  purchased  by  the  vender  of  persons  named  was 
constnied  as  referring  to,  and  importing  the  sale  of,  the 
whole  of  the  vendor's  interest.(t)  A  contract  to  sell  a  house 
simply  implies  that  the  interest  sold  is  the  fee  simple;(j')  and 
a  contract  to.  renew  is  presumed  to  be  for  the  same  term  as 
the  preceding  lease.  (A) 

(A  Dvwvi  T.  C«1Hbi,  B  Hit.,  US  of  the  contract,  b«liw  Implied  In  It  ddImi 

(il  Oddlck  V.  SkMnion, «  I>g  8.  A  J.,  St.  eiurailT  excladed,  ddI  etpable  of  belnr 
/)  Ebtll  T.  Coiidar,  t  O.  B.  B.  B.,  U.  itaoa  ueladed  wlthont  ■DbrerUnK  tim  bob. 


W I  amu  ¥.  vtmoBT,  >  u.  o\  n.  a,,  u.  uob  Bzciauea  wiuKiat  ■□□¥«»»  u»  dod. 

tf)  TtlMtT.  ClwrfiigCrou  Brldi:eCo.,te  tract;  uid.Sd.ttae  UilngitbatareBcddBaCBl. 

BM*.t4l>;  ■urlofDunleTT.  JJaIldoIl,Cha^  Ttn  temiB  In  quritlon  coiTC>poiid,orao(irwi, 

km  and  Dovar  BaUmy  Co^  I  I>e  G.  J.  A  wltb  tu  lecond  of  tbege  oIumb.    Pulbler 

L,14<er.B.C.,l  ld,au;  L.B.  S  H.  L.,  tt}.  Tr.  dosOblls.,  Part  I,  otiap.  I,  uoL  1,  arL  I 

WTtMolemaitaofallcoBtncu  haTe,b7  |I. 

MS*  Jni1it«,bmB  plaoad  In  tbrae  olaun:  in  Bowar  t.  Coopor,  1  Ha.,  tOS. 

IKUuM  tUDK  which  an  guentUI,  wlttaoat  ii)  Bughea  t.  Parker,  8  M.  *  W..  MS. 

MIeh  Am  contract  oaunot  mclat:  Sd,  ihoM  W  Frte«  T.  Aaataatoo,  1  T.  *  a  Sx  ,  M. 
VUet  ara  of  tba  nanus  but  not  of  the  easeiice 


Baker  t.  Olaaa,  6  Munf.,  312.  U  a  case  in  poiat.  There,  a  contract  for  the 
B  of  land,  bT  -which  the  vendor  agreed  to  take,  in  part  pajment,  a  house  and 
of  the  vendee  at  its  cash  value,  to  be  fixed  by  two  penona,  and  the  parties 
reed  to  appoint  such  pervons,  but  not  nitbiQ  anj  specified  time,  and  never 
i  so,  was  held  to  be  too  incomplete  to  be  enforced  in  equity. 
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§  334.  In  every  contract  for  the  sale  of  land,  a  coq- 
dition  is  implied  for  a  good  title,  (?)  and  for  the  delivery 
tip  of  the  deeds ;  so  that  where  this  was  prevented  by  the 
accidental  destruction  of  the  deeds  subsequent  to  the  con- 
tract, it  was  held  that  the  vendor  could  not  enforce  the 
8a]e.{m)  The  title  to  be  shown,  of  course,  varies  according 
to  the  nature  of  the  property  to  be  sold  ;(n.)  in  the  case  of 
the  sale  of  a  lease,  it  formerly  included  the  title  of  the 
le88or,{o)  except  in  the  case  of  a  bishop's  lea8e.(^)  But  by 
the  vendor  and  purchaser  act,  1874,(y)  it  has  been  provided 
that  under  a  contract  to  grant  or  assign  a  term  of  years 
whether  derived  or  to  be  derived  out  of  a  freehold  or  lease- 
hold estate  the  intended  lessee  or  assign  shall  not  be  entitled 
to  call  for  the  title  to  the  freehold ;  and  by  the  same  act 
certain  other  provisions  of  a  kind  very  common  in  contracts 
of  sale  are,  in  the  absence  of  stipulation  to  the  contrary, 
made  implied  terms  in  contracts  for  the  sale  of  land. 

g  395.  The  terms  entitling  a  purchaser  to  title  are  con- 
ditions for  the  benefit  of  the  purchaser,  and  may  accordingly 
be  waived  by  him,  though  the  vendor  may  desire  to  insist 
on  them  as  a  ground  for  discharging  himself  from  the  con- 
tract, (r)' 

.  §  396.  On  principle  there  seems  much  in  favor  of  the 
view,  that  a  contract  for  an  under  lease  implies  that  the  sub- 
lessee is  to  be  subject  to  all  the  covenants  in  the  superior 
lease,  and  it  is  not  unsupported  by  authority.(«)  But  it  has 
been  determined  that  this  implication  can  only  arise  where 


(BB  IP)  ruiCT.  Speocer,  3  Uflr,,43a,  a 

{■■)Bryi.ntT.  Iluek,  t  Riisb.,  I.  (□)  31  and  33  Vlat..  c.  7B. 

(n)  CarUiigr.Fllgbl,6Ha.,4I;  S.C.SPli  '  '  ""        - 

«S.  ,_,  . 

(0)  Fllde*  T.  Hooksr,  2  Ker  ,  Hi;  Souter  Bmlth  t    (jnpron,  T  Ua-i  i!U;  uroirenor  *■ 

V.  Drake,  G  B.  Jb  Ad  ,  SB3:  Kail  v.  Betty,  i  Oreen,  T  W.  R.,  lU;  al.  CoUlns  T.  Statelj, 

Man  A  Qr..  410      Ab  Io  the  contncC  for  Ihe  id.,  71a. 

ule  01  a  contract  fOr  a  lease,  tee  KlDtraa  y. 

<  Unless  the  vendee  expreaslj  assumes  the  risk  as  to  title,  although  oo  pio- 
Ti^on  ia  made  in  the  contract  for  a  covenant  of  warranty  to  be  ras(»W  in  the 
deed,  if  the  vendor  cannot  give  a  good  title,  equity  will  not,  as  aKeneral  rule, 
decree  its  Bpeciflc  performance.  Bates  v.  Delavan,  5  Paige,  399;  Watte  v.  Wad- 
,dle,  1  McLean,  300.  And  not  only  must  the  title  not  be  a  defective  one,  but  it 
muat  be  such  an  one  as  the  vendor  covenanted  to  convey.  Tomlin  v.  McCord, 
5  J.  J.  Marsh..  135;  Jarman  v.  Davis.  4  Mour.,  IIG.  But  where  a  peison  a^ee- 
ing  to  sell  lands  has  a  good  title,  and  was  able  to  convey  at  the  time  of  the  oar- 
gam  entered  into,  and  no  delay  can  be  imputed  to  him  in  perfonniog  his  part 


of  the  contract,  the  contract  is  considered  in  equity  as  then  executed;  the  ei 

Suent  conveyance  being  only  matter  of  form,  the  substance  being  Uie  bargain, 
lay  V.  McCuiloch,  C'onf.  Cam.  &  Noi.,  493. 
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ihe  purchaser  had  a  fair  opportimity  of  ascertaioiiig  for 
himself  the  provbions  of  the  original  lease  ;(^)  and  if  the 
contract  were  silent,  and  unusual  provisions  were  found  in 
the  head  leaae,  the  court  would  probably  not  enforce  specific 
X>erf ormance  on  the  ground  of  the  implication  referred  to.  {u) 
Possession  taken  by  the  intended  lessee  is  a  strong  clrcurQ- 
stance  to  fix  him  with  an  acceptance  of  the  terms  of  the 
head  lease.(c)  Bnt  it  is  not  conclusire,  and  the  circum- 
stances under  which  the  possession  was  taken  may  deprive 
it  of  this  effect.(a)) 

§  357.  The  question  whether  or  no  there  is  an  implica- . 
tion  in  executory  contracts  in  favor  of  the  insertion  in  the 
executed  contract  of  all  such  stipulations  as  are  usually  in- 
serted in  such  contracts,  appears  one  stiU  open  in  our  law.  (x) 
§  358.  An  implied  term  may,  of  course,  be  rebutted  by 
the  contract  or  conditions  of  sale ;  as  where  they  limit  the 
title  to  be  deduced,  or. provide  that  the  purchaser  shall 
simply  take  the  vendor's  intere8t.{2/)  Andfurther,  although 
an  express  term  of  a  contract  is  in  nowise  affected  by 
notice,{2')  yet  notice  is  sufficient  to  rebut  the  presumption  of 
an  implied  term  ;  for  that  is  something  not  growing  out  of 
the  contract  itself,  but  given  by  law,  and  a  matter  therefore 
not  of  contract  butof  notice.(a)  So  that,  for  instance,  where 
a  purchaser  has  notice  that  the  vendor  is  only  a  lessee,  he 
cannot  insist  on  the  implication  which  might  otherwise  arise, 
that  the  contract  is  for  the  fee.  (6) 

§  359.  Again,  a  material  term  may  well  be  supplied  by 
construction  or  inference  where  the  circumstances  justify  it; 
but  if  neither  supplied  by  expression,  construction,  nor  in- 
ference, the  contract  is  incapable  of  performance.     Thus,  a 
contract  for  the  grant  of  a  term  of  years  may  be  construed 
to  be  for  a  term  of  years  commencing  from  the  date  which 
the  memorandum  of  the  contract  bears  ;(c)  but  where  the 
contract  is  either  undated,  or  there  are  stipulations  for 
things  to  be  done  before  the  commencement  of  the  term, 
which  show  that  the  date  of  the  contract  could  not  be  in- 
fo Hrfle  T.  Warden.  8  Ex.  D  ,  T».  (j/l  Frame  t.  Wright,  4  M«d.,  SU. 
(«]  FlUbtT.  Bulln.Bllj.  A  E.,  m.  (i)  Bunec  v.  Wheeler,  1  M.  &  W  .  3S 
MCoeacT  T.  CoUiDge;  emlth  t.  Ccproo,       (u)  OgllvleT.  Foljambe,  3  Mor.  03,  6i. 
uM  inpi*.  t*)  <^wl«J  V-  WiilU,  IT  Jar,,  ITS. 
<a)  Hyde  t.  Warden,  uU  enpra.  Ic)  Dne  d.  PbllUp  v.  Benjamtn,  e  A.  A  H., 
j«>SloketW  V.  Bell,  1  D«  <i.«  Sm.,SU,    SU:  Henej  v.  QtbkU,  18  Beif.,m;  Jsquee 
where  tbe  qneiUon  wu  much  dlKuued  br    t.  HliUr,  e  Ch   D^  iss.    See,  too,  Wealer  r. 
BdIkM  BroM,  V   0.    Cf.  Blakeney  t.  Hw-   Walker.se  W.  B.,MS. 
dle,Xa.SBq.,t«l. 
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tended  to  be  the  commeiicement  of  the  term,  there  the  con- 
tract is  incomplete,  because  a  material  item  in  it  is  entirely 
wanting,  (d) 

§  360.  Where  A.,  being  lessee  of  a  house  and  shop  for 
the  unexpired  residue  (fifty-nine  years)  of  a  term  of  eighty 
years,  agreed  to  sub-let  the  premises  to  B.  (who  did  not 
know  the  nature  of  A-'s  interest)  at  a  fixed  yearly  rent, 
but  the  duration  of  the  under-lease  was  not  specified  in 
the  contract,  and  B.  went  into  and  remained  in  possession, 
and  laid  out  money  in  improving  the  premises,  and  ulti- 
mately, when  the  head  lease  had  still  twenty  years  to  run, 
brought  his  action  for  specific  performance  of  the  contract ; 
it  was  held,  by  Bacon,  V.  C,  that  B.  was  entitled  to  an 
under-lease  for  the  whole  of  the  residue  of  the  term,  less 
one  day ;  and  the  court  of  appeal  affirmed  the  plaintiff's 
right  to  an  under-lease  of  defined  duration,  though  they 
varied  the  vice-chancellor's  decision  by  directing  A,  to 
grant  an  under-lease  for  the  residue  of  the  term,  less  one 
day,  if  the  plaintifE  should  so  long  live.(e) 

(<i)  Blare  V.  Suilon,  S  Her ,  WT  (wbem  It  W.  B.,  tsT:  rerenlni  8.  C,  13  W.  R.,  TM; 

diMi  not  appear  tbU  ibe  memOTaiulaiii  bore  DalUar  v.  Svaas,  IB  W.  B  ,  394 

BDj  dato):  ]^eahaiii  t.  SelbT,  L.  B   IS  Bq.,  (ej  KuhI  t.  WaMon,  11  Cb.  D„  13S.   CC 

19f;  TCh.,  106;  Carlwrigbt  V.  Miller,  IS  L.  Browne  t  WaniKr,  U  Tes  ,  1U  ;  Be  King*! 

T.,tae.   Beo,  too,  Soulbeni  T.  UanlmaD,U  Leaoabold  Bilatea,  L.B  IS  Xq,,  ni;  Wood 
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CHAPTER  IV. 

OF  THE   TINCEBTArNTT   OF  THE   CONTRACT. 

I  S61.  It  IB  obvious  that  an  amount  of  certainty  must 
be  required  in  proceedings  for  the  specific  performance  of  a 
contract  greater  than  that  demanded  in  an  action.for  dam- 
ages. For  to  sustain  the  latter  proceeding,  the  proposition 
required  is  the  negative  one,  that  the  defendant  has  not 
performed  the  contract — a  conclusion  which  may  be  often 
arrived  at  without  any  exact  consideration  of  the  terms  of 
the  contract ;  whilst  in  proceedings  for  specific  performance 
it  must  appear  not  only  that  the  contract  has  not  been  per- 
formed, but  what  is  the  contract  which  is  to  be  performed. 
It  is,  perhaps,  impossible  to  lay  down  any  general  rule  as 
to  what  is  sufficient  certainty  in  a  contract ;  but  it  may  be 
safely  stated  that  the  certainty  required  must  be  a  reasona- 
ble one,  having  regard  to  the  subject-matter  of  the  con- 
tract, (a)'  and  the  circumstances  under  which  and  with 

(a)  BMArl>t.Sth.Nio.ill>.L,o.S. 

<  ITotwithstandlng  Uie  tenns  ot  a  contract  are  general,  yet  equity  will  en- 
force It  if  the  law  lupplies  the  detaik;  but  It  will  not  do  bo  if  details  are  omit- 
ted which  the  law  cannot  adopt.  lUdgway  v.  Whorton,  6  House  of  liords, 
280;  Nicholfl  v,  Wllliains,  23  N.  J.  Eq.,  68;  Tiemaa  t.  Gibney,  24  Wis..  190; 
Clark  T.  Clark,  4S  Cal.,  686;  RUct  v.  Farnaworth,  116  Mass.,  833;  Picket  v. 
Uercliants'  Nat.  Bank,  83  Ark  ,  346.  An  agreement  did  not  call  for  a  deed 
with  full  coTenanta.  Held,  that  the  vendee  was  only  entitled  to  a  good  deed 
to  convey  the  title  in  fee  ucnple.  Lounsberry  y.  Loconder,  is  N.  J.  Bq.,  654; 
Thayer  t.  Torry,  87  N.  J.  Law,  38B. 

Agreement  to  convey  good  tiUe-l  A  covenant  to  convey  a  "good  title,"  does 
not  necessaiUy  entitle  the  party  to  a  warrantee  deed,  a  "good  title"  bdng 
effectually  rested  in  him  by  a  quit  claim  deed.  Qazeley  v.  Price,  18  John., 
307;  Potter  v.  Tuttle.  23  Conn.,  G12;  Kyie  v.  Eavanaugh,  108  Maas.,  860; 
wntra,  Hoback  v.  Kilgorea,  36  Qratt.,  443. 

3bz  aMM«7i«nif.]  The  vendee  is  liable  for  tax  asseaamentB  levied  aubaequent 
to  the  sale,  where  real  property  la  sold,  and  a  title  bond  given.  Hall  v.  Denckla, 
28  Ark.,  606. 

TSmt ef  eompUHon ma^ btinv^ied.']  This  maybe  done  from  the  nature  or 
condition  of  the  subject-matter  of  tne  contract.  McKay  v.  Carrington,  1  Mc- 
Lean, GB;  Hoyt  v,  Tiwbury,  70  HI.,  891. 

Oonlraet  to  convey  land;  ntU  at  to  certainly.']  The  certainty  required  for  the 
nwciflc  performance  of  an  agreement  to  sell  land,  refer's  as  well  to  the  descrip- 
obn  of  the  property  as  to  the  estate  to  be  conveyed.     O'Brien  v.  Pents,  48  Ma., 
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662;  Bhriver  t.  Seiaa,  49  id..  834;  Btukapeare  t.  Horkhtun.  10  Bnn.  811 ;  Cox 
T.  Cm,  69  Ala.,  691. 

Predaon  m  eontraeti.]  The  following  cases  eliciuld  be  consulted  nnder  thi  8 
head:  Colson  v.  Thomson,  2  Wheat.,  336;  Cairv.  Duval,  14  Pet.,  77;  Kendall 
V.  Almy,  3  Sumn.,  278;  Bowen  v.  Waters,  2  Paine,  1;  Morrison  v.  Rosaignol. 
6  Cal.,  84;  MInturn  v.  Baylis,  33  Cai;,  129;  Miller  t.  Cotton,  fi  Ga,,  341 ;  Fitz- 
patrick  V.  Bealty,  8  111.  (Gilnj,),  454;  Burk  v.  Creditors,  9  La.  An.,  67;  Mc- 
Murlrie  v.  Bennette,  Harr,  Ch,  (Mich.),  124;  Montgomeiy  t.  Noms,  S  Mias. 
(How.  I,  499;  Rockwell  t.  Lawrence,  8  N.J.  Eq.  (2  Halat ).  190;  Lockerson  t, 
Stillwell,  18  N.  J.  Eq.  (2  Beas.).  257;  Waters  v.  Brown.  7  J.  J.  Marah.,  133; 
Goodwin  V.  Lyon,  4  Port.  (Ala.J,  297;  Madeira  v.  Hopkins,  13  B.  Mon.,  593; 
Graham  v  Call,  6  Munf.,  396;  Aday  v.  Echols.  18  Ala.,  353;  Bheld  v.  SUmps, 
aSneed.  (Tenn),  172;  Aganl  t.  Valencia,  89  Cal.,  292;  Talman  v.  Franklin,  8 
Duer,  iSl).-!;  I,obdeli  t.  Lobdell,  36  N.  Y.,  827;  'Wiswell  v.  Teft,  B  Kane..  363; 
Long  V.  Duncan,  10  id.,  394;  Johnson  v.  Johnsoa.  16  Minn  ,  513:  Hardest;  t- 
lUchardson,  44  Md.,  017,  Hyde  v.  Cooper,  13  Hich.  Eq^  250;  McKibbin  v. 
Brown.  U  N.  J.  Eq.,  13:  Wflsh  v.  Bajard,  31  id  .  IM;  Huff  v.  Shepherd,  68 
Mo.,  343;  Roundtree  v.  McLean,  Hempst..  245;  Lloyd  v.  Wheatley,  2  Jonea. 
267;  DuTall  v.  Myers,  2  Md.  fh.,  401;  Wadsworlh  t.  Manning,  4  id.,  39; 
Clark  V.  Rochester  R.  R.  Co.,  18  Barb.,  350;  Wright  v.  Wright,  31  Mich.,  380; 
Odell  T.  Morin,  6  Oregon.  96;  Mehl  t.  Van  der  Walleke.  3  Lans.,  387;  Pott  r. 
Webb,  59  Barb.,  38;  MunBel  v.  Loree,  31  Mich..  491;  McCUntock  v.  Lalng,  22 
id..  313;  Allen  T.  Webb,  S4  HI.,  342:  Buckmaster  r.  Tliompson,  86  N.  Y.,  558; 
Bowman  v.  Cunningham,  78  111.,  48;  Schmeling  v.  Hiesel,  45  Wis.,  825;  Blan- 
chardT,  Detroit  R.  K.  Co.,  81  Mich.,  44;  Carson  v.  Percy.  57  Miss.,  97;  Mat- 
terson  v.  Bcofield,  27  Wis.,  671;  Reynolds  v.  O'Neil,  26  N.  J..  233;  Kng  v. 
Aahworth,  3  Iowa,  452;  Cornell  v.  MulUgan  (31  Miss.),  13  Smeed.  &  Marsh.,  ItSa 

Exampla  of  tufflaeni daertpUon  of  land.]  "Land,  whereon  the  vendor  re- 
aidea."  "The  D.  G.  Roe  farm."  This  is  sufficient,  provided  it  can  otherwise 
be  sufficiently  identified.  Simmons  f .  Spenill,  8  Jones'  Eq..  9.  "  Land  lyine 
on  the  southwest  side  of  Black  river,  adjoining  land  of  Wm.  Hoffland  and 
Martial."  Kitchen  v.  Herrinr,  7  Ired.  Eq.,  190.  "  I.and  lately  bought  by  A. 
from  B.,  to  wit:  a  part  bounded  by  tlic  section  line  running  from  the  northeast 
comer  of  said  tract  to  the  stake  put  by  C.  on  the  southeast;  th<uice  in  a  due 
northeast  course  until  it  strikes  the  main  road;  thence  alon^  the  said  road,  then 
it  BtrikM  the  northern  line  of  said  tract;  thence  to  the  beginuing."  Hooper  v. 
lAoey,  89  Ala.,  338.  Land  was  located  on  the  south  side  of  a  river  in  a  deed, 
referring  to  a  patent  which  placed  the  land  on  the  west  side  of  such  river. 
The  identity  aufficlenlly  appearin^-Hlld,  that  the  discrepancv  was  immaterial, 
Munson  v.  Davia,  3U  lex.,  4IU.  The  town  in  which  the  land  lies  need  not,  of 
necessity,  be  staled.  Robeson  v.  Hoonbacker,  S  N.  J.  Eq.,  2  Green,  60.  A 
contract  of  conveyance  described  a  right  of  way,  in  which  the  length  of  the 
way  was  not  stated;  the  terminal  pomts  were  given,  and  the  line  of  way  so 
fixed  as  to  be  readily  determinable  by  the  government  surveys.  Held,  suffl- 
cient.  Puttman  v.  Haltey,  24  Iowa,  i'lS.  TThe  grantor  agreed  to  convey  a 
right  of  way  eighty  feet  wide  over  a  tract  of  land,  and  the  grantee  subsequently 
entered  and  laid  out  his  road  with  the  acquiescence  of  the  grantor.  Held,  that 
the  contract  was  sufficiently  di'ttnite,  and  that  specific  performance  would  be 
enforced  in  equity.     Purinton  v.  Northern  III.  B.  R.  Co.,  48  111.,  397. 

Ezajopla  of  inauffcimit  description  of  land.]  "That  a  house  should  be  put 
in  repdr.  and  handsomely  decorated."  Taylor  V.  Partington,  7  De  G.  M.  &G., 
323.  "The  necessary  land  for  making  a  railway  through  the  estate."  Fcarce 
v.  Watts,  L.  R,  3D  Eq..  492.  The  contract  recited  that  a  definite  sum  was  to 
be  paid,  on  a  given  day,  for  120  acres  of  land  in  Bhannon  county.  Mo.,  pro- 
vided it  shall  not  have  been  sold  before  that  time.  Miller  v.  Camplxll,  63  Ind., 
l£5i  see,  also,  Lynes  v.  Hayden,  ll'J  Mass.,  482.  For  the  sale  of  the  honaea  in 
Bmithfldd  street,  without  other  description,  or  disclosing  to  whom  they  be- 
longed. Hammer  v.  McEldomney,  46  Pa.  St..  334.  A.  subscribed  (50,  and  a 
lot  to  build  upon,  for  the  purpose  of  building  a  church,  without  stating  the 
extent  or  boundaries  of  the  lot.  Church  of  the  Advent  v.  Farrow,  7  Rich. 
Eq.,  878.  These  were  all  held  to  be  too  indefinite  to  be  enforced.  The  follow- 
ing cases  should  he  consulted  under  tlus  head ;  Camden  and  Amboy  "&.  R>  Co>  t. 
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regard  to  which  it  was  entered  into.(6)'  Thus,  in  one  case, 
where  there  was  a  contract  between  two  railway  companies, 

<B)HanliT.]imi«ui,SJar.N.B.,BTe:  (Wood.T.C.) 

Stewart,  18  N.  J.  Eq,.  48&:  McQuire  v,  StevenB,  42  Misa..  724;  WhelanV.  Sul- 
livan, lOa  Mass  ,  204;  ElLa  v.  Deadman,  4  Bibb.,  467;  Johnson  v.  Craig,  21 
Ark.,  Sg3;  Jordan  v.  Fay,  40  Me.,  lau;  Graham  v.  Hundren,  S  Munt..  185; 
Parish  T.  Koona,  1  Pars.  Eq.  (Pa.)  Sel.  Cas.,  79;  Jorilon  v.  Deaton.  23  Ark., 
704;  Feiria»  Irving,  28  Caf.,  945;  Millard  v.  Ramadell,  Harr.  (Mich.).  BT3; 
BlieltOD  V.  Church,  10  Mo.,  774;  Prater  v.  Miller,  8  llawkea,  628;  Copps  v. 
Holt,  5  Jones*  Eq.,  168;  Patrick  v.  Horton,  3  W.  Va.,  23;  Taylor  t.  Ashley, 
15  TeiBB,  50;  Brakin  v.  Hambrick,  26  id.,  408;  Dobson  v.  Litton,  6  Coldw. 
(Tean.),  618;  Reynolds  v.  Warring,  Tou..  34U;  Dny  v.  Griffith,  15  Iowa.,  104; 
Gelaton  v.  Biemund,  27  Md..  834;  Nichols  v.  Willianu,  23  N.  J.  Eq.,  88; 
Grace  T.  Etemison,  114  Mass..  18;  Martin  v.  Halley,  61  Mo.,  19U;  Carr  v.  Paa- 
•aicLand  Co.,  22  N.  J.  Eq..  85;  Soles  t.  Hickman,  20  Pa.  St.,  180;  Kemble  v. 
Kean,  0  Sim..  33B;  Pranks  t.  Martin,  1  Ed.,  809.  la  Launderson  v.  Cocker- 
moulh  B-  R.  Co.,  11  fieav.,  407;  White  v.  Herman,  fil  III..  213,  the  courts  held 
that  they  wonld  endeavor  to  put  a  reasonable  interpretation  upon  vague  ex- 
pressions in  an  agreement. 

'  Where  the  tenuH  of  a  contract  are  indefinite  or  uncertain,  specific  perform- 
ance will  not  be  decreed.  McJIurtie  v.  Bennett,  Barring.  Ch.,  124;  Millard  v. 
Bamsdill.  id..  373;  Colson  v.  Thompson,  2  Wheat..  888;  Walton  v.  Coulson,  1 
McLean,  120;  Kendall  v,  AJroy,  2  Sumn..  278;  Carr  v.  Duval,  14  Pet..  70; 
Praterv.  Miller,  3  Hawkes,  628;  Waters  y.  Brown,  7  J,  J.  Marsh.,  123;  Fitz- 
patrick  T,  Beattv.  1  Gilm.,  454;  Goodwin  v.  Lyoifl  4  Porter,  297.  So  where  a 
tenant,  holding  by  a  lease  under  seal,  in  consequence  of  a  diminution  of  value 
in  the  leasehold  properly,  was  about  to  leave,  and  the  lessor  told  bitn  that  if  he 
would  stay  be  would  reduce  the  rent,  without  specifying  how  much,  it  was 
beld lobe  so  — -^-'-  "---  — ■■ <-■  --■  — ^   --  - n... ■.,  _.    . 


ct,  to  convey  a  quantity  of  any  land 
which  the  obligor  mav  own,  be  spaciflcally  enforced.  A  specific  performance 
willbedecreedonlywhereaspcciflc  thing  is  to  be  conveyed.  Shelton  v.  Church, 
10  Mis.,  774.  And  specific  performance  of  a  verbal  contract,  which  is  execu- 
tory and  depends  on  a  future  event  which  may  never  happen,  will  not  be  de- 
cked. Bradley  v.  Morgan,  2  A.  E.  Marsh.,  88B.  It  seems  that  the  rule,  that 
ft  specific  performance  will  be  refused  where  the  contract  is  vitiated  by  uncer- 
tab^,  is  applied  with  more  than  ordinal?  stringency  against  asaigneea  and  rep- 
lEsenlatives  of  the  contracting  parties.  Kendall  v.  Almy,  2  Sumn.,  178;  Mont- 
gomery v.  Norria,  1  How.  (Miss.),  498.  Though  specific  performance  will  not  be 
decreed  of  a  contract  uncertain  in  its  terms,  yet  if  the  agreement  may  be  made 
cert^,  by  means  of  references  furnished  by  the  contract,  it  will  be  enforced. 
Prater  v.  Miller,  3  Hawkes,  «2«.  And  in  Wiswall  v.  McGowan,  1  Hoff.  Ch., 
128,  it  is  said  that  where  a  contract  refers  to  the  subject-matter  by  vague  and 
insofficient  description,  the  defect  may  be  supplied  by  other  documents,  comine 
from,  or  adopted  by,  ihe  party  against  whom  the  contract  is  to  be  enforced, 
pending  and  connected  with  the  transaction.  It  will  be  DO  obJGCtioa  to  decree- 
mgapeciflcperfonnauceof  apartofacontract,  thatanotherpart  iauQcci-tain.  So, 
w&are  A.  purchased  property  of  B.  at  a  low  price,  and  agreed  to  give  the  chil- 
dren of  B.  the  benefit  of  it,  on  being  repaid  the  purcliaau  money  and  interest, 
no  uncertainty  existing  in  respect  to  that  part  of  the  agreement  which  provided 
for  the  conveyance  to  the  clmdren  of  B.,  the  court  bad  no  difficulty  in  decree- 
ing performance  of  that  pan  of  the  contract,  notwithstanding  that  another 
portion  of  the  contract  was  indefinite.  Sarter  v.  Gordon.  2  Hill!  Ch.,  121.  In 
Andrews  v.  Andrews,  28  Ala.,  482,  the  objc-ction  of  uncertainty  in  the  terms 
of  the  contract  being  raised,  the  court  held,  that  while  great  certainty  and  pre- 
cision in  contracts  were  indispensable  prercquisities  to  their  specific  perform- 
ance, in  view  of  the  looseness  and  inaccuracy  of  the  language,  which  showed 
that  the  parties  and  witneases  were  uneducated,  and  construing  the  iuartificial 
Uprenions  of  the  parties  t>y  their  8ul)seqiient  declarations,  showing  the  mean- 
ing which  they  attached  to  the  VKds,  the  terms  of  the  contract  were  suffl- 
«imlly  certain.  ^ 
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that  the  one  should  have  the  right  of  ramuDg  with  their 
engines,  caniages  and  trucks,  and  carrying  traffic  upon  the 
line  of  the  other,  Parker,  V.  C,  held  that  this  was  not 
too  uncertain  to  be  enforced.(c)  "It  means,"  he  said,  "a 
reasonable  use — a  use  consistent  with  the  proper  enjoyment  - 
of  the  subject-matter,  and  with  the  rights  of  the  granting 
party."(d)  And  we  have  already  seen  that  where  the  terms 
of  the  contract  are  general,  but  the  details  are  such  as  t^e 
law  will  supply,  the  contract  will  not  be  considered  as  ob- 
jectionable for  vagueness  and  uncertainty,  (e)  In  one  case  a 
contract  by  a  railway  company  with  a  landowner,  to  make 
such  roads,  ways  and  slips  for  cattle  as  might  be  necessary, 
was  held  not  incapable  of  being  performed  by  the  court ; 
but  it  is  to  be  observed  that  in  this  case  the  company  had 
entered  and  made  the  railway.(^)  In  another  case,  where 
a  rector  had  agreed  to  grant  a  lease  of  his  glebe,  "except 
thirty-seven  acres  thereof"  (which  were  not  specified),  Lord 
Komilly,  M.  R,,  held  that  the  contract  was  not  void  for  un- 
certainty, inasmuch  as  the  lessor  had  a  right  to  select  the 
thirty-seven  acres  at  any  time  before  the  execution  of 
the  lease.  His  lordship  held,  however,  that  this  right  must 
be  so  exercised  as  not  to  interfere  with  the  lessee's  bene- 
ficial enjoyment  of  the  lands  included  in  the  lease.  (^) 

§  363.  Where  the  terms  of  the  contract  are  originally 
uncertain,  but  the  contract  has  been  acted  on,  and  a  user 
and  course  of  dealing  have  existed  between  the  parties 
which  gives  certainty  to  what  was  originally  uncertain,  the 
court  has,  in  some  cases,  had  regard  to  this  as  removing 
the  original  difficulty.  (A) 

§363.  The  mere  fact  of  indefinite  words,  such  as  "ei 
catera"  being  used  in  a  contract  does  not  necessarily  make 
it  too  uncertain  for  performance.  Such  words  may  be  un- 
derstood with  sufficient  certainty  by  reference  to  the  words 
to  which  they  are  added  and  the  surrounding  facts  of  the 
case.(i)    Again,  where,  by  the  contract  for  a  lease,  the  teu- 

(OSrMt  IfortlMni  Kiimr  Go.  v.  Hsu-  IJnr.  H.  8.,  IBS  (Stoart.  V.  0.);  B.  C,  t  Da 

okeater,  Bbeneld  and  Lloooliuhlre  Batlnr  O.  A  J.,  UN,  aad  tapn,  I  SIS. 

CD.,Bt>ea.  Jtam.,  ll».  (a)  Jaakliu  t.  Orenn  (Xo.  D.tTBwf.UTi 

id)  B  De  a.  A  Sm.,  14S,  aiid  Me  lapn,  f  S9S. 

{«  Per  Tumm,  L  J .,  in  Soolh  Wale*  lUll-  (»)  OitOrd  v.  ProTind,  I,.  B.  a  P.  0„  IM. 

V«y  Co.  T.  Wrtben,  S  De  Q.  If .  ft  G.,  888;  Sea,  alio,  Laird  t.  Blrkeahead  BaUwar  U).. 

■ni>ra,fSU.  Jatuia..Kn. 

CriSAaaHenOBt.CookarmODth  and  Work-  (I^Caopar  t.  Ho»d,  W  Baav.,  198;  Pomll 

Inston  Batlm7  Co.,  11  Beav,.  107;  affinned  v. Wregrore,  8  De  Q.  H.  *  Q.,n);Pvkar 

bj  Lord  CotUDbam.    SMParkerT.TaiWell,  t.  Tannll,  l  D«  Q.  A  J.,  Ue. 
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ant  wae  to  do  certain  specified  works,  and  "other  works 
upon  the  property,  at  a  total  estimated  cost  of  about  £160, 
and  the  specified  work  were  such  as  would  evidently  cost 
nearly  that  sum,  the  court  considered  the  "other  works" 
to  be  ol  such  a  trifling  description  that  their  heiiig  left  un- 
defined was  not  a  ground  for  refusing  eipecific  perform- 
ance. OO 

§  364.  On  the  ground  of  uncertainty,  the  court  has  re- 
fused specifically  to  perform  marriage  articles  prepai-ed  by 
a  Jewish  rabbi  in  an  obscure  form,  said  to  prevail  amongst 
German  Jews  ;(A)  also,  a  contract  for  the  sale  of  land,  where 
there  was  a  doubt  as  to  the  identification  of  a  plan  to  be  in- 
corporated into  the  contract.(^)  In  another  case  the  conrt 
refused  to  interfere  in  respect  of  an  engagement  by  the  de- 
fendant, Mr.  Kean,  to  perform  at  a  theatre.{)»)  "  Independ- 
ently of  the  difficulty  of  compelling  a  man  to  act,"  said 
Shadwell,  V.  C,  "there  is  no  time  stated,  and  it  is  not 
stated  in  what  character  he  shall  act ;  and  the  thing  is  alto- 
gether so  loose  that  it  is  perfectly  impossible  for  the  court 
to  determine  upon  what  scheme  of  things  Mr.  Kean  shall 
perform  his  agreement,  "(n)'  And  where  a  vendor  had 
agreed  to  sell  an  estate  wlt^  a  reservation  of  "  the  necessary 
land  for  making  a  railway  through  the  estate  to  Prince 
Town,"  Jessel,  M.  R.,  held  that  the  contract  could  not  be 
enforced  by  the  purchaser,  (o) 

g  36S.  So,  again,  where  the  contract  is  discrepant  with 
itself,  or  there  are  two  diflEerent  contracts  relating  to  the 
same  subject-matter,  the  court  will  generally  refuse  specific 
performance. (p)    In  a  case,(j)  where  an  offer  was  made  to 

U)  Bjinin*iin  t.  Janw,  L.  R.  S  Ch.,  BOB.  (p)  C>lluliui  t.  CklluhkD,  8  CL  A  Fin., 

<I)  mnlu  V.  Uurtta,  1  Kdeii,  Ste.  ST^ 

in  UodimT.  Miralkll.  IRdu.  *  M.,  lie.  (g)  T»1ot  t.  FartlnrtOD.T  De  O.  M.  AO., 

DUilDnilab  Najlnr  V.  Qoo<]>ll,M  W.R.,1«.  (38;  cr.  Norrli  t.  JMSkson.  1  J.  *  H.,S19: 

(M)  Sembla  *  Kean,  e»lm.,33S,    Cr.  Qbll-  Baraudm  t.  Lawtkinl, -1  «ia:;,49:  Qaidmer  t. 

Hlv.  UcGbse,  ISIr.  Ch.  B.,  la  Fooka,  la  W.  B.,  SS9i  De&r  T.  Vcrltr,  IT  W. 

(■)  8  Stm.,  sn.  B.,  MI. 

{«]  Fearce  t.  Wttti.  L.  R.  W  Xq,.  4». 

■  S«e  Sauquirico  t.  Beoedetti,  1  Barb.  Bup.  Ct.  Rep.,  815.  In  HambUn  r. 
DlnaefoTd,  2  £dw.  Cb.,  639,  where  a  theatrical  performer  had  contracted  to 
perform  at  one  theatre,  and  at  no  other,  the  court  refused  to  restn^n  him  from 
petforming  at  another  theatre  in  Tiolation  of  his  agTcement.  Caaea  of  this 
nature  come  strictly  under  the  head  of  contracts  to  do  personal  aclA;  and 
although  no  line  of  distioction  between  contracts  relating  to  property  and  agree- 
ments for  personal  services  can  be  established  to  be  of  general  utility,  ye^ 
where  the  contract  has  been  strictly  one  to  perform  actsalone,  there  are  but  few 
cases  in  which  they  hare  been  aeltv^y  enforced.  See  Kemble  v.  Eean,  S  Sim., 
839.  In  Sanqnirico  t.  Benedetti,  1  Barb.  Bup.  Ct  Rep.,  815,  Edwa^d^  J.; 
13 
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take  a  hoase  for  a  specific  term  and  at  a  certain  rent,  if  put 
into  tboroagh  repair,  and  stating  also  that  the  drawing 
rooms  would  be  required  to  be  handsomely  decorated  ac- 
cording to  the  present  style,  and  making  some  further 
requirements  as  to  painting,  and  the  offer  was  accepted, 
the  court  of  appeal  in  chancery,  reversing  the  decision  of 
liord  Romilly,  M.  R.,  dismissed  the  bill  on  the  ground  of 
the  uncertainty  imported  into  the  contract  by  the  expres- 
sions in  the  offer  as  to  repairs.  Where  a  contract  was  for 
the  purchase  of  '"the  land  required"  for  the  construction 
of  a  railway,  at  so  much  per  acre,  and  the  contract  contained 
provisious  agreed  on  between  the  land  agents  of  the  com- 
pany and  the  vendor  as  to  roads,  culverts,  etc.,  etc.,  Lord 
Romilly,  M.  R,  (following  the  decision  of  Turner,  V,  C,  in 
Webb  V.  Direct  London  and  Portsmouth  Railway  Co.,[r] 
then  unreversed),  held  that  a  surveyor  going  upon  the 
ground,  and  having  the  conti'act  in  his  hand,  could  accu- 
rately ascertain  the  land  to  be  taken,  and  that  the  terms  of 

V)  I  Uk.,  119;  1  De  Q.  M.  A.U.,  Ml. 

■aid,  "Although  tliore  may  be  cases  in  wbich  a  court  of  ccntitr  will  decree 
fipeciflc  performance  of  a  contract  for  personal  Bervices.  Etlll  Uiia  is  not  one  of 
that  character.  Tlie  difficulty,  if  not  Uie  utter  impracticability,  of  compelling 
a  Bpecitic  performance  of  tbe  contract  set  forth  in  the  bill,  ia  a  concluuve  reason 
.  why  this  court  should  refuse  its  interference."  Walworth,  Ch.,  in  De  Riva- 
flnoli  T,  Corsetti,  4  Paige,  370,  in  representing  the  difflculUes  attendant  upcHi 
tiie  enforcing  of  coutracls  of  this  nature,  says,  ' '  1  am  not  aware  tbat  any  offi- 
cer of  this  court  has  ttiat  perfect  knowled^  of  the  Italian  language,  or  poo- 


B  tiiat  exquiBite  sensibility  in  the  auricular  nerve  wbich  is  nucessary  to 
unuerstand.  ana  to  rnjoy  with  a  proper  zest,  the  peculiar  beauties  of  the  Italiaa 
opera,  so  fasciaating  to  tlie  fashionable  world.    There  might  be  some  difficulty. 


therefore,  even  if  the  defendant  was  compelled  to  dng  under  the  direction  and 
in  the  presence  of  a  master  in  chancery,  in  ascertaining  whether  he  performed 
his  engaffement  according  to  the  spirit  and  intent.  It  would  also  be  very  diffi- 
cult for  uie  master  to  determine  what  cCTect  coercion  might  produce  upon  the 
defendant's  singiag,  especially  in  the  livelier  airs;  altbou^li  Uie  fear  of  impria- 
onmcat  would  unquestionably  deepen  his  seriouanessnees  in  the  graver  parts  of 
the  drama."  There  are  cases,  however,  where  the  court  has  interfered  nega- 
tit^y.  but  they  have  been  in  the  nature  of  a  partnurBhip.  "  Thus,  in  the  case 
of  a  theatre  considered  as  a  partnership,  a  contract  with  the  proprietom  not  to 
write  dramatic  pieccB  for  any  other  theatre  is  valid,  and  a  violation  ot  it  will 
be  restrained  by  injunction.  As  was  intimated  by  Lord  EUdoa  In  that  case,  it 
is  not  unreaaonabte  tbat  an  actor  and  a  writer  for  the  stage  should  engage  for 
the  talents  of  each  other;  and  that  neither  should  write  or  act  but  for  Uie  thea- 
tre in  which  they  are  jointly  mterested."  Willard'a  Eq.  Jur.,  277.  But  this 
par(n«riAip  must  exist  between  the  parties;  and.  if  there  lie  none,  "and  the 
defendant  has  violated  his  engagement  to  one  theatre,  and  formed  a  conflicting 
engagement  with  another,  a  court  of  equity  will  not  interfere  either  iKfiw^, 
to  compel  performance  of  one  contract,  or  jufaliDeiy,  to  prevent  the  perform- 
ance of  the  other."  See  the  cases  of  Morris  v.  Ooleman,  18  Ves..  437;  Clark 
T.  Price,  2  Wilson,  157;  Waters  v.  Taylor,  IB  Vea..  10;  Ei  parte  Forde,  7  id., 
B17;  Ex  parte  O'ReiUj,  1  id.,  112;  Eemble  v.  Keau,  0  Sim.,  88S. 
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the  contract  were,  therefore,  sufficiently  explicit ;  bat  this 
decision  was  oveiTuled  on  appeal,  and  Knight  Bruce,  L.  J., 
held  the  language  "too  vague,  too  uncertain,  too  obscure 
to  enable  this  court  to  act  with  safety  or  propriety."(*) 
A  contract  to  take  the  mines  under  lands  of  A.  at  B,,  B. 
being  neither  a  township  nor  a  parish,  has  also  been  held 
uncertain,  (i) 

§  366.  In  another  case,  where  there  was  a  contract  in 
general  terms  for  the  construction  of  a  railway  according  to 
the  terms  of  a  specification  to  be  prepared  by  the  engineer 
of  the  company  for  the  time  being,  it  waa  held  too  vague, 
■obscure  and  uncertain  to  be  enforced  ;(m)  the  like  was  held 
in  tlie  case  of  a  contract  to  give  the  plaintiffs  accommoda- 
tion for  the  sale  of  their  articles  in  the  refreshment-rooms 
of  the  defendants,  and  to  furnish  tliem  with  the  necessary 
appliances,  (e)  The  like  was  again  held  where  one  partner 
proposed  to  sell  to  the  other  his  share  in  the  business,  and 
that  a  large  portion  of  his  capital  should  remain  in  the 
bnsiness,  but  the  writing  did  not  state  how  much,  for  how 
long,  or  at  what  interest,  and  this  proposal  was  accepted. (w) 
And  again,  where  on  the  sale  of  a  piece  of  land  there  wt-re 
stipulations  that,  in  the  event  of  there  being  any  coals  or 
ironstone  under  the  land,  a  royalty  of  so  much  per  ton 
shoald  be  paid  thereon  by  the  purchaser  to  the  vendor,  and 
also  that  any  mines  required  to  be  left  by  a  certain  railway 
company  were  to  l>e  paid  for,  as  if  tlie  same  had  been  got- 
ten, out  of  the  money  to  be  received  from  the  railway  com- 
pany ;  it  was  held,  with  regard  to  the  latter  stipulation, 
that  it  was  incapable  of  being  worked  out,  inasmuch  as  if 
the  company  bought  the  mines,  the  contingency  whether 
there  was  any  coal  or  ironstone  under  the  land  would  re- 
main undecided ;  and  as  to  the  former  stipulation,  that  the 
parties  seemed  to  have  intended  to  ivork  it  out  by  a  reserva- 
tion of  mines  to  the  vendor,  and  a  lease  of  them  by  the 
vendor  to  the  purchaser,  but  that  there  was  nothing  to 
guide  the  court  as  to  the  stipulations  to  be  included  in  such 

(«  Lord  Imaux  Stout  v.  London  dnr]  N'orth  lnl  South  WalM  E»Jl««r  Co.  v.  Wrlhe*,  B 

WiMeTD  RalLiraT  Co.,  IB  But.,  BIS;  B,  C.  1  DBQ.U.&  J.,  680. 

Dttt.  M  A  a,731.    Cr.  fi«llanByT.Enlxht,  <d)  Pari*  CboooUte  Co.  t.  CrriUI  Pilace 

ID  V.  E .  XSe.  Co.,  3  Sm.  A  Glf^  UB. 

|()  UocasUr  V.  De  TnHoiA,  31  L,  J.  Ch  ,  (■)  Cooper  v.  Bood,  W  Basv.,  MS. 
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a  lease,  except  the  rates  of  royalty :  and  the  court  accord- 
ingly declined  to  enforce  the  contract  for  8ale.(a:) 

§  367.  The  same  certainty  will  not  be  required  in  cases 
where  there  is  any  element  of  fraud  as  in  simple  cases  of 
specific  performance  of  a  contract.  Thus  where  A.  agreed 
with  B.  in  effect  that  if  B.  woald  not  try  to  bay  a  certain 
estate,  A.  would  try  to  buy,  and  in  case  of  success  would 
cede  a  portion  of  the  estate  to  B.  at  a  certain  price ;  and 
B.  acted  on  his  bargain  and  allowed  A.  to  purchase ;  and  A. 
having  purchased  refused  to  perform  his  part  and  set  up  the 
uncertainty  of  the  part  to  be  ceded ;  the  court  held  that  the 
defense  could  not  avail  and  directed  an  inquiry  to  ascertain 
the  portion  to  be  given  up  and  the  price.  It  seems  that  if 
this  could  not  have  been  ascertained,  B.  might  have  claimed 
the  whole  estate.  (3/) 

(»}  WUUftnuon  v.  WDotton,  «  Drew.,  UO.  Co.,  S  S.  A  J.,  S»;  Slona  t.  Midland  Ball- 

Ba«  fnrttaer  u  to  Duoertain^,  Harnett  *,  way  <jO„t  V.  B.,tSS:  Jettery  t.  Stapbeiik 

TleldlUK.ISoh.ALer-.aia;  Tattiain i. Piatt,  8  Id.,  497:  Flrtb  v.  RldJey,  S3  BeaT.,  Bit, 

S  H&,  MO;  TaflT  T,  GUbertnn,  a  Drew.,  aopni,|TI. 

Wl;  ftolmea  ,v.  Eaateni  Couutlea  Bailwar  (jr)  Cbattock  t.  UnlleT,  SCh.D  ,  177. 
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CHAPTER  V. 

OF   THE   WANT   OF   FAIRNESS   IN  THE   CONTRACT. 

§  368.  There  are  many  instances  in  which,  though  there 
is  nothing  that  actually  amounts  to  fraud,  there  is  neverthe- 
less a  want  of  that  eqnality(a)  and  fairness  in  the  contract 
which,  as  we  liave  seen,  are  essential  in  order  that  the  court 
may  exercise  its  extraordinary  jurisdiction  in  specific  per- 
formance.' In  cases  of  rraud(6)  the  court  will  not  only  not 
perform  a  contract,  but  will  rescind  it ;'  but  there  are  many 

(a|  AnlolheeqiulIlyiililobiiBtanlJiiiUca  (»  Th>]iii1i<IIcUon  Uire«:ln<lla,orco 

require*  lo  flail  plnM  In  coatncl  ut  (im-    —  ~  "   — ' ' '  ' ' 

tloua.  De  Jure  Baltl  u;  PscIl  lib.  II.  ao.  II. 
iS.M.  wq. 

'  No  nilc  in  equity  is  more  clearly  establigbed  than  that  upon  an  application 
for  a  gpceiflc  performance  of  a  contract,  the  court  must  be  sfttisflea  that  the 
claim  is  risaBODable  and  just,  and  the  coatract  equal  in  all  its  parts;  if  these 

Kinta  be  not  estabtlshea  by  Ibe  complainant,  he  will  l)e  left  to  his  remedy  nt 
V.    Hodiselt  T.  Johnson.  2  Black.,  1S1 ;  Bcymour  v  Delancey,  8  Cow..  440; 
Cabeen  v.  Gordon,  !  Hill.  Ch.,  61. 

'  Agreements  trill  alao  be  decreed  to  be  delivered  up  for  cnnceliallon  upon 
the  ground  of  surpri«e.  Thus,  in  Willan  v.  Wiilan.  16  Vea.,  73.  which  was  & 
case  concerning  a  lease  with  a  covenant  for  perpetual  renewal,  at  a  filed  rent, 
of  premieca  under  a  church,  renewable  upon  fines  continually  increasing,  neither 
party  understanding  tlie  effect  of  their  contract,  the  agreement  was  ordered  to 
be  canceled.  Twining  v.  Morrlce,  2  Bro.  C  C,  3iH.  a  case  to  the  same  effect. 
was  quoted  by  Lord  Elden.  willi  approbation.  And  in  America  the  principle 
there  established  has  lieen  received  and  acted  upon  Qilleaple  v.  Moon.  2  John. 
Ch.,  508;  Seymour  v.  Delancey.  S  Cow,,  44.'i,  There  appears  to  have  been  a 
difference  of  opiaioa  conceming  the  meaning  which  courts  of  equity  altach  to 
tlie  word  mrpriie,  whicli  we  have  just  mentioned,  as  aCfording  a  ground  of  re- 
lief. See  Eden.  lujunc.  (Jd  Am.  ed  ).  21  and  27.  notes.  Mr  Jeremy  (3  Eq. 
Jur.,  ch.  3,  p.  SAO)  seems  to  suppose  that  tbere  is  something  technical  in  its 
meaning  Surprise,  be  says.  "  it  seems  is  a  terra  for  tlie  immediate  result  of  a 
certain  speciea  of  miatake.  upon  which  this  court  will  relieve,"  He  also  saya 
that  surprise  is  often  used  aa  synonymous  with  fraud;  but  that  "  tbey  may, 
perhaps,  be  distinguished  by  the  circumstance,  that  in  instances  lo  which  the 
term  fraud  is  applied.' an  unjual  design  is  presupposed;  but  that  in  those  to 
wliich  surprise  Is  as^gned,  no  fraudulent  intention  is  lo  be  presumed  In  the 
former  case,  one  of  the  parties  seeks  to  injure  the  other;  in  the  latter,  ttoth  of 
them  act  under  an  actual  misconception  of  the  law."  Mr.  Justice  Story  seema 
to  be  of  the  opinjou,  that  this  explanation  does  Dot  tender  the  definition  of  Mr. 
Jeremy  any  clearer  than  it  was  uefore;  and  he  proceeds  to  say,  that,  "  there 
does  not  seem  anytblog  technical  or  peculiar  in  the  word  surprise,  as  used  in 
courts  of  equity.  The  common  deflnllion  of  Johnson  sufficiently  ezplains  its 
sense.  He  defines  it  to  be  the  act  of  taking  unawares;  the  slate  of  being  taken 
unawares;  sudden  confusion  or  perplexity.  When  a  court  of  equity  relieves 
on  the  ground  of  surprise,  it  does  so  upou  Uie  ground  that  Ihe  party  has  been 
taken  unawares,  that  he  has  acted  without  due  delit>eTAiion,  and  under  cou- 
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cases  in  which  the  court  will  stand  still,  and  interfere  neither 
for  the  one  purpose  nor  the  other.(e)' 

§  309.  The  unfairness  in  question  may  be  either  in  the 
terras  of  the  contract  itself,  or  it  may  be  in  matters  ex- 
trinsic and  the  circumstances  under  which  it  was  made ; 
with  regard  to  the  latter,  parol  evidence  is  of  course  ad- 
missible. ((^' 

(ej  PerLordEldOD  in  WIlIaDT  Wlllao.ie  monda,  1  Cox,  loe ;  Redibsw  T.  QoTrnior  ft 
V«a  ,W.    Sea  8>T«ge  t  Taylor,  Foit.,IU:    Co  or  the  Bedford  Lerel,  1  Eden.SW. 


v.aj- 


{ii  DitIb  v.  Sf  moddi,  1  Cox,  103. 


fused  and  auddea  impresaions.  The  case  of  Evans  v.  Llewellyn,  3  Bro.  Cb., 
ICO,  is  n  direct  authority  to  this  veij^  view  of  the  matter.  There  mav  be  cases 
where  the  word  Buqjriae  is  used  iu  its  more  lax  sease,  and  where  it  Is  deemed 
presumptive  of,  or  approaching  to,  fraud.  U  Fonbl.  Eq.  B  ,1,  ch.  2,  §8,  p. 
!%•!■.  Eari  of  Bath  and  Montague's  Case,  3  Cb.  Caa.,  G6,  li,  103.  114.)  But  It 
wilt  be  always  found  that  the  true  sense  of  it  is,  where  something  has  been 
done,  wbich  was  unexpected,  and  operated  to  mislead  or  confuse  the  parties  on 
a  sudden,  and  on  that  account  has  I>een  deemed  a  fraud."  Btory's  Eq.  Jur., 
§  120,  p.  la.i,  note  (1).  It  has  been  said  that  a  decree  in  equity  is  seldom  based 
upon  the  ground  of  surprise  alone;  and  that  there  must  be  other  circumstances 
or  fraud  or  mistake  connected  with  it  in  order  to  become  a  proper  subject  of 
equitable  relief.  This  is  probably  erroneous.  The  basi«  of  Lord  Eldon's  de- 
cree in  Willan  v.  Wiilan  was.  that  the  parties  were  ignorant  of  the  effect  of 
Uidr  agreement.  There  was  no  7ni*u,nder»tanding  in  the  case;  but  a  total  laek 
of  UTiderataading.  Mutual  misapprehension  of  rigliit,  as  well  aa  the  effeeU  of  the 
agreement,  may  properly  furnish  in  some  cases  a  ground  of  relief.  For  if  both 
parties  acled  under  a  mutual  misconcepUon  of  their  actual  rj^ts,  they  could 
not  Justly  be  said  to  have  intended  what  they  did.  Btory's  £q.  Jur,  §  12S: 
Willan  V.  Willan,  10  Ves.,  72;  Anderson  v.  Smith,  i  A.  K.  Marsh.,  51. 

'  Bpeciflc  performance  is  a  matter  of  judicial  discretion,  and  not  of  arbitrary 
right;  and  a  court  of  chancery  may  refuse  to  rescind  a  contract,  where  it  would 
refuse  to  enforce  a  speciflc  performance  of  it  at  the  suit  of  rhe  othrt  party.  It 
:___. .._., . .._ ,. ....jt  It  will  r- 


e  binding  upon  the  court  to  set  aside  every  c 
apeciflcally  perform,  than  to  perform  everv  contract  which  it  will  not  set  aside. 
Bt.  John  V.  Benedict.  6  John.  Ch.,  Ill;  Mintum  v.  Seymour,  4  id.,  497;  Sey- 
mour V.  DcUncey,  6  Id.,  3^3;  Jackson  v.  Ashton,  II  Peteis,  3211;  McNeil  v. 
Magee,  5  Mason,  244;  Howard  v.  Moore,  4  Sneed  (Tenn.},  817;  Acker  v. 
PhcEnii,  4  Paige,  805:  Revell  v.  Ilussey,  2  Ball  <fc  Bea,,  MMS;  ClitLerall  v.  01- 
givie,  1  Dessau.,  357;  Barker  v.  May,  8  J.  J.  Marsh  ,  4SQ;  Osgood  v.  Franklin, 
2  John.  Ch  ,  33. 

'  Neu)  contract  inconnslent  with  fon/wr  end.]  A  new  contract  was  inconsist- 
ent with  and  rendered  impossible  of  performance  by  a  former  one  between  the 
»me  parlies.  Held,  that  the  first  was  rcscioded,  upon  the  principle  that  a  sub- 
sequent act  of  the  Legislature  repeals  a  former  act,  the  two  being  inconsistent. 
Paul  V.  Mcservey,  5a  Me.,  419. 

Written  contra^  ehtinged  bg  presumptvynaf  a  Ttew  e'>nCrarl.'\  Lord  Eldon  said, 
in  Const  V.  Harris,  T.  &  R.,  49G,  -'(23  ;  "  In  ordinary  piirtnerahip,  nothing  is 
more  common  than  this,  that  though  partners  enter  into  a  written  agretinent 
stating  tlie  terms  upon  which  the  joint  concern  is  to  be  carried  on,  vet  if  there 
be  a  long  course  of  dealing,  or  a  course  of  dealing  not  long,  but  still  so  long  as 
to  demonstrate  that  Uicy  have  all  agreed  to  change  the  terms  of  the  original 
written  agreement,  they  may  be  held  to  have  changed  these  terms  by  conduct." 
Bee,  also.  Geddesv.  Wallace,  3  Bligh,  370,  297;  Jackson  v.  Sedgwick,  1  Bwaast., 
460:  Smith  v.  Jeyes,  4  Beav.,  505. 

New  contract  by  parol;  wairer  of  ■aritten.]     Notwithstanding  the  original 


in  writing,  a  new  contract  may  be  made  by  parol,  where  there  has 


been  acta  of  part  performance.    Wallis  v.  Long,  IS  Ala.,  73S;  see,  also,  Hunt 
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g  379.  The  fniraess  of  the  contract,  like  all  its  other 
qnalities,  must  be  judged  of  at  the  time  it  is  entered  intOj 
or  at-leaet  when  the  contract  becomes  absolute,  and  not  by 
sobseqnent  events  ;(e)  for  the  fact  that  events,  nncertain  at 
the  time  of  the  contract,  may  afterwards  happen  in  a  man- 
ner contrary  to  the  expectation  of  one  or  both  of  the  par- 
ties, is  no  reason  for  holding  the  contract  to  have  been 
unfair.'  "The  period,"  said  the  Irish  Lord  Chancellor 
Manners,  "  at  which  the  court  is  to  examine  the  agreement 
between  the  partitas  is  the  time  when  they  contracted, "{/) 

§S71.  In  the  case,  however,  of  contracts  to  sell  at  a 
price  to  be  fixed  or  any  other  condition  to  be  performed  be- 
fore they  become  absolute,  it  may  be  urged  that  the  time 
when  the  contract  becomes  absolute,  and  not  the  date  of  its 
signature,  is  the  time  to  judge  of  its  fairness.  Unfairness 
in  the  valuation  is  certainly  an  objection. 

§  373.  The  principle  of  judging  of  the  fairness  of  a  con- 
tract at  its  date  applies  to  compromises  and  settlements  of 
family  and  other  questions.  "  Where  parties  whose  rights 
are  questionable,  have  equal  knowledge  of  facts,  and  equal 
means  of  ascertaining  what  their  rights  really  are,  and  they 
fairly  endeavor  to  settle  their  respective  rights  amongst 
themselves,  every  court  must  feel  disposed  to  support  the 
conclusions  or  agreements  to  which  they  may  fairly  come  at 
the  tlme,(,9)  and  that  notwithstanding  the  subsequent  dis- 
covery of  some  common  error' '(A)  or  a  subsequent  judicial 
decision  showing  the  rights  of  the  parties  to  have  been 
different  from  what  they  supposed,  or  that  one  party  had 
nothing  to  give  np.(«)'    And  the  uncertainty  which  may 

lo  luidahlp.  He  mm,  1 3SS.  W  Per  Lord  UtnsdalF,  M.  R..  In  PIckerlDK 

-.1.  _  u a  D.ii  ■,  Q    <■«     y  pickcriiiK,  S  HeiT.M;  irr»iik  v,  Fmnk,! 


«)  Bowl 
(/)  Id  Be 
8«a  tnl»,  f : 


Beiell  T.  UiUMj,  3  Ball  A  B„  9SS. 


InCh..  84 


Ig]  Cf.  IHT  Tamer,  L.  J.,  In  WUIiama  T.       (1)  Lan Ion  T.  Campion,  18  Bi 
WliauBe,l<.B3Cn.,«>t;  Bucknall  T.Buck- 
uell.TlT.  ub.  B.,  ISO. 


T.  Borfleld,  IB  id..  117:  AdaiOB  v.  Nichols.  \9  I'ick.,  2T5.  What  are  ptirul  ci 
tracts  T  A  verbal  contract,  and  a  writing  not  under  eeal,  is  a  poittl  coDlru 
tbe;  are  both  on  tbe  same  footing.  A  verbal  coatract  is  of  as  Itigli  a  gniAe  as 
a  writing  not  nnder  seal,  and  it  may  be  released,  abrogatt;d.  or  modified  by  aa 
EKTcenient  either  written  orverbaL  Biahop  v.  Busse,  88  111.,  40.t;  lihoilca  v, 
ThomaB,  2  Carter  (Ind.).  688^  Linard  v.  Patt^raon,  8  Blacbf.,  858:  Smilb  v. 
Addleman,  7  Id..  119;  Woodruffs.  Dobbiofl.  7  id.,  682. 

'  Therefore,  fluctuationa  in  the  value  of  property,  caused  by  events  aubse 
quent  to  the  making  of  the  contract,  will  be  re^rded  bj  the  court,  if  Ihu  con- 
tract be  fairly  entered  into  at  the  time.     Low  v.  Treadwell,  8  Fairf..  441. 

*  Courts  of  equity  will  Bustain  agreemeuts  or  comprocnieeB  of  tbU  nature. 
Qpon  grounds  of  public  policy,  provided  that  the  conclusions  of  the  parties 
have  IweD  fairly  entered  Into,  made  with  deliberation,  and  reasonable  in  tbem- 
•eivea.     Story's  Eq.  Jur.,§  181;  Pickering  v.  Pickeriog,  2  Beav.,  81, 
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render  a  compi-omise  fair,  and  therefore  binding,  may  be 
either  in  some  fntnre  and  nncertain  event,  or  the  fatare 
ascertainment  of  some  event  past  and  therefore  in  itself 
certain,  as,  for  instance,  whether  a  son  was  legitimate  or 
not,0')  or  whether  an  uncle  had  made  a  particalar  will  ot 
not.  (A) 

g  373.  The  principle  just  stated  is,  perhaps,  most  fre- 
quently illustrated  by  cases  of  family  arrangement  or  of 
compromise ;  but  it  is  applicable  to  contracts  of  whatsoever 
nature.  The  case  of  Parker  v.  Palmer,  (;>  which  came  be- 
fore the  court  in  the  fourteenth  year  of  Charles  II,  illus- 
trates this.  Parker,  as  it  appears,  had,  during  the  com- 
monwealth, sold  a  lease  which  he  had  from  a  dean  and 
chapter  for  three  lives,  to  Palmer,  the  price  agreed  on  being 
£4,3S0.  Siibaequently  the  purchaser  agreed  with  the  ven- 
dor that,  if  he  would  abate  him  £430,  he  would  reconvey 
the  lease  whenever  the  king  and  dean  and  chapter  were  re- 
stored. The  abatement  was  made,  ttie  king  and  church 
were  restored,  and  thereupon  the  vendor  sued  for  a  recon- 
veyance, which  was  accordingly  decreed  by  the  then  maater 
of  the  rolls,  and  afiBrmed  by  Lord  Clarendon  and  Sir  Or- 
lando BridgemaVi.  Again,  where  a  man  agreed  to  sell  for 
£30  an  allotment  thereafter  to  be  made  to  him  under  an 
incloaure,  and  it  turned  out  to  be  woi-th  £200,  he  was  never- 
theless compelled  to  perform  his  contract  ■,{m)  and  so  in  a 
case  before  Lekch,  V.  C,  where  he  maintained  a  contract 
entered  into  without  any  fraud  or  concealment,  by  which 
one  partner  agreed  with  the  retiring  partner  to  give  him 
£2,000  tor  the  concern,  though  they  knew  the  partnership  . 
to  be  insolvent,  his  honor  said:  "Suppose  the  case  of  a 
trade  attended  with  great  risk,  one  partner  despairing,  the 
other  confident  and  willing  to  buy  the  share  of  hia  partner, 
and  give  him  £2,000  for  it;  on  what  possible  ground  could 
this  contract  be  invalidate.dl"{n)  The  cases  in  which  the 
thing  sold  is  described  in  general  terms — as,  for  example,  a 
manor — and  the  extent  and  value  of  it  are  at  the  time  un- 
certain,(o)  and  also  the  cases  in  which  the  vendor  only  sells 
such  interest  in  the  property  as  he  has,  where  that  which 

-e  Jekjll,  M.  R,  dtad  In 


(f)  Siaptlbm  T.  SUplllon.  1  Atk.,  3.  ,..., 

(t)  Ufiip  T.  Ton*.  9  a».,  Su.  Cw>tl 

(O    iCu  Inua. «. 


;wtta  T.  Jiokion,  S  Vtm.,  U. 
<»)  Ex  pSTlB  PMke,  1  M  ml.,  tSE. 
(a)  Bu«DdM«T.  SmIf,  ]S[le>T.,tOt. 
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is  Bold  turns  out  differently  from  the  parchaser's  expecta- 
tions are  aoalogona  to  those  before  atated.(^) 

g  374.  Bnt  in  order  to  bnng  a  contract  within  the  prin- 
ciple, the  uncertainty  as  to  the  Bubject-matter  of  the  con- 
tract niQSt  at  the  time  of  the  contract  have  been  a  real  one 
to  both  parties,  either  from  the  nature  of  things  or  from  the 
state  of  knowledge  of  both  parties.  A  contract  entered  into 
by  one  party  who  knows  that  the  subject-matter  of  the  con- 
tract does  not  exist  with  another  who  does  not  know,  will 
not,  it  seems,  be  executed  by  the  court,  though  its  t«rms 
may  be  such  as  to  put  the  ignoiant  party  on  his  guard,  and 
to  throw  the  uncertainty  on  him.  In  one  case,  the  particu- 
lai-s  described  the  subject  of  the  sale  as  the  interest,  if  any, 
of  Francis  Norton  in  certain  stock  and  also  in  a  lease,  and 
stated  that  there  was  a  lien  of  £100  on  the  lease,  and  the 
conditions  provided  that  even  if  it  should  appear  that 
Francis  Norton  had  no  interest  in  the  premises,  the  pur- 
chaser should  have  no  remedy  against  the  vendor  to  compel 
him  to  refund ;  in  consequence  of  the  state  of  certain  part- 
nership accounts  which  was  known  to  the  vendor,  but  which 
the  purchaser  had  no  means  of  ascertaining,  the  interest 
sold  was  of  no  value  whatsoever,  and  was  in  fact  only  ex- 
posed to  sale  for  the  purpose  of  enabling  certain  procef  dings 
to  be  taken  against  the  separate  estate  of  Francis  Noi'ton ; 
the  vendor  made  no  representations  as  to  the  value,  but  re- 
ceived from  the  purchaser  £150  as  the  pnrchase  money ; 
Lord  Hatherley  (then  Wood,  V.  C),  set  aside  the  sale  at  the 
suit  of  the  purchaser,  with  costs  against  the  vendor,  on  the 
ground  that  the  purchaser  was  buying  what  might  be  worth 
nothing,  while  the  vendor  was  selling  what  was  worth 
nothing.  (;) 

§  873.  Further,  the  principle  in  question  will  not  apply 
where,  though  the  terms  of  the  contract  may  express  an  un- 
certainty, that  aucertainty  was  not  understood  by  the  pax- 
ties  to  comprise  the  event  which  actually  happens.  'J  has 
where  A.  contracted  with  B.  for  the  sale  of  a  manor,  and 
stipulated  that  he  should  not  be  obliged  to  define  its  bound- 
ary, and,  the  manor  turning  out  to  comprise  a  valuable 
property  not  before  known  to  either  party  to  be  part  of  it, 

(p)SMl>fl«,}l3IIT.  (^Snllh  T.  HiirUon.MI^J  Cb..413;  S 


7crib;G00<^lc 


186        FBT  ON  SPECIFIC  PKKPORMANCE  OP  CONTRACTS. 

the  purchaser,  who  had  previously  sought  to  repudiate  the 
contract,  fQed  his  bill  for  performauce,  Lord  Romilly,  M.  R'., 
on  consideration  of  the  evidence,  came  to  the  conclusion 
that  neither  party  intended  to  sell  or  buy  a  mere  doubtful 
matter,  and  that  both  parties  at  the  time  of  the  contract 
believed  that  it  included  something  different  from  what 
would  then  be  conveyed  to  the  plaintiff,  if  the  conveyance 
were  to  be  executed  as  he  claimed  it,  and  accordingly  dis- 
missed the  bill,  but  without  C08t8.(r) 

g  376.  In  another  case  there  was  a  farm  which  apjware 
to  ha.ve  contained  181  acres,  and  had  coal  under  it,  which 
was  known  or  believed  to  be  traversed  by  a  fault ;  the  own- 
ers agreed  to  demise  to  A.  the  minerals  under  a  portion 
of  the  farm  which  lay  to  the  eastward  of  an  upthrow  fault 
to  the  east ;  the  quantity  was  described  as  supposed  to  be  98 
acres  or  thereabouts.  There  were  to  be  a  rent  certain  and 
royalties  on  the  coal  raised.  It  turned  out  that  the  fault 
left  173  instead  of  98  acres  to  the  east  of  it.  The  court  of 
appeal  in  chancery  thought  it  clear  that  of  such  a  contract 
specific  performance  could  not  have  been  granted  at  the  suit 
of  the  lessee.v*) 

§  377.  In  contracts  to  sell  at  a  price  to  be  fixed  by  a  third 
person,  the  court  would  no  doubt  consider  the  nnfairness  of 
the  valuer's  conduct  as  a  bar  to  the  right  to  specific  per- 
formance. So  in  one  case,  where  the  court  came  to  the  con- 
clusion that  it  was  doubtful  whether  the  valuation  had  been 
made  with  a  due  attention  to  accuracy.  Lord  Eldon  refused 
specific  performance  of  the  contract  to  seU.(0 

§  37S.  In  another  case,  where  the  amount  of  rent  to  be 
paid  was  referred  to  arbitrators  and  an  umpire,  one  of  the 
arbitrators  so  far  misconducted  himself  as  to  rest  his  de- 
cision, not  on  his  own  judgment,  but  on  the  will  of  one  of 
the  parties  interested,  and  the  umpire  proceeded  on  the  foot- 
ing of  an  outlay  of  money  by  the  tenant  for  which  the  con- 
tract contained  no  stipulation,  the  House  of  Lords  reversed 
a  decree  for  specific  performance  pronounced  by  the  Irish 
court  of  chancery.(M) 

g  379.  In  another  case,  where  the  referees  consulted  the 
umpire  and  made  their  award  as  to  the  value  of  coal  upon 

r)  Buandula  v  Sekle.  IB  But.,  flOI.  (0  Khmtj  v.  Vaw,  S  Vm.,  N».    DIMIb- 

- ^,  B.  I  Ch.,  110.  ril>bCnlllSTT.HiHn,S&B«BT,HO 

(H)  Cblcbnter  t.  Hidntlra,  1  Bll.  (K.  S  ),  IS. 
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his  estimate,  though  one  at  least  of  the  referees  thought  it 
wrong,  this  circumstance  was  held  fatal  to  the  valuation 
and  the  8uit.(o)  Other  objections  were  discussed,  and  it 
was  held  that  the  ohjection  (1)  that  the  valuers  did  not  ex- 
amine witnesses,  and  (2)  that  one  of  the  valuers  did  not  go 
down  the  mine  bat  acted  on  the  report  of  his  grandson, 
were  not  sustainable ;  but  another  objection,  that  the  valu- 
ers did  not  sign  their  award  together,  was  held  entitled  to 
much  weight  though  not  determined  to  be  valid.  This  case 
is  a  very  instructive  one  as  to  the  duty  of  referees  or 
valuers. 

■  §  360.  In  judging  of  the  fairness  of  a  contract,  the  court 
will  look  not  merely  at  the  terms  of  the  contract  itself,  but 
at  all  the  surrounding  circumstances— such  as  the  mental 
incapacity  of  the  parties,  though  falling  short  of  insan- 
ity,(ifl)  their  age  or  poverty,  the  manner  in  which  the  con- 
tract was  executed,  the  circumstances  that  the  parties  were 
acting  without  a  solicitor,  that  the  property  wjis  reversion- 
ary, or  that  the  price  was  not  the  full  valu*',(a;)' 

§  881,  Therefore  whenever  there  are  evidences  of  distress 
in  the  party  against  whom  performance  is  8ought,(y)  or*he 
is  an  illiterate  person,  or  whenever  there  are  any  circum- 
stances of  surprise,  or  want  of  advice,{z)  or  anything  wliich 
seems  to  import  that  there  was  not  a  full,  entire  and  intel- 
ligent consent  to  the  contract,(a)  the  court  is  extremely 
cautious  in  carrying  it  into  effect.  Still,  it  is  not  the  doc- 
trine of  the  court  that  a  man  cannot  contract  without  his 
solicitor  at  liis  eIbow,(6)  or  that  a  man  in  insolvent  circura 
stances,  or  in  prison,  is  disabled  from  selling  his  estate ; 

(CFtEadiT.  Wll]tuiiB,4I>eG.  U.  AQ.,eTt.  (n>  The  nature  oritai;  proper  conaent  loa 

(MlOlukian  V.  IIUHBr,  3  P.  Wms,  !0S; .  contr&ct  Beumsnol  Ineoirectlr  expraaoed  Id 

Quulda  T.  IiberwocHt,  I  Bro.  C.  il,  isa;  the  follQwlnn  excrHcC:    "Coaseneiia  debet 

Brlilgmkn  t.  Qreen,  Wltm.  Not,  H,  Bl.    Bee  eetv  (I]  Terns  ten  Intornns  el  mutuiiai  (1) 

■apn.lHI  ft!lquoilitim  eileoio  exprestm;  |8)Jlborot 

(z]  nellT.  Howard.  9  Mnd.SOl;  MartEn  *.  picue  delJberatuB;  (i)  Htriaa,  ctim  anlmo  ■« 

Hiicbell.IJ.  AW..  411,423:  SlaalejT.  Bub.  ubllgandl."    Martsnl  Exameo,  (  S;!> 

Inaon,  1  K.  A  M.,  IHT.  (»)  Llghtfbot  T.  Heron,  3  T.  A  C.  Ei ,  daS; 

(r)  Kersefi  T.  Hanawd,  Coop.,  KB;  Jobn-  HabcrduliiT).'  Uo.  v.  lauo,  8  Jur.  (N.  B.), 

•OUT.  NoU.  tVam.,!7l.  611  (Wood,  V.  C). 

(E)  Btanlef  *.  Bobluaou,  1  B.  Ji  U..  G3T; 
Betetaaoi  t.  Langlay,  1  T.  &  0.  C.  C.  ITS. 

■  Where  a  rouDg  man,  jiut  arrived  at  hia  majoritj,  coDtractcd  for  Uie  pur- 
chaee  of  land,  after  an  eiamiDBtion  utterly  inaufflclent  to  ascertain  ite  value, 
with  a  peiBOQ  who  wae  more  tliaa  a  match  for  him.  from  his  want  of  Eagacit^ , 
experience  and  advice,  and  who  described  the  advantages  of  the  purchase  in 
ezageeraled  terma,  for  a  grosiily  iundequate  price,  the  court  refused  to  decree 
■pecmc  performance  against  liim,  although  there  was  no  fraud.  Dor  any  legal 
incapacity  to  contract  on  his  part.     Gasque  v.  Small,  S  Strobh's  Eq.,  72. 
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and  if  a  contract  made  under  such  circumstances  will  bear 
the  careful  examination  of  the  coart  and  the  full  light  of 
day.  it  will  be  specifically  performed,  (c) 

g  383.  It  is  enough,  generally  speaking,  to  induce  the 
court  to  refuse  performance,  that  there  are  any  circam- 
Btances  about  the  making  of  the  contract  which  render  it 
not  fair  and  honest  to  call  for  its  execntion ;  it  is  not  need- 
ful that  there  was  any  intentional  nnfalmeas  or  dishonesty 
at  the  tune.{d)  A  lading  case  on  this  subject  is  Twining 
V.  Morrice,(e)  where  the  bill  was  by  a  purchaser  against  a 
vendor;  at  the  sale,  which  was  by  auction,  the  solicitor, 
who  was  known  to  be  the  agent  of  the  veador,  had  made 
some  biddings  for  the  plaintiff,  which,  from  his  known  re- 
lationship to  the  vendor,  were  thought  to  be  the  biddings  of 
a  puffer,  and  so  damped  the  sale ;  the  act  was  done  in  inad- 
vertence by  the  solicitor ;  bat  as  it  was  done  at  the  plain- 
tiff's instance,  specific  performance  was  refused  by  Lord 
Kenyon,  M.  B. 

§  3S3.  Unfairness  arising  from  misstatements  is  consid- 
ered under  the  head  of  misrepresentation ;(/)  and  cases  re- 
lating to  the  silence  or  suppression  of  a  fact  by  one  party 
are  considered  in  the  chapter  on  fraud. (jr)  But  it  seems 
possible  that  there  may  be  cases  where  silence  is  not  fraudu- 
lent,' but  yet  creates  such  a  case  of  hardship  as  prevents  the 
interference  of  the  court  in  specific  performance.  On  this 
ground  was  put  a  case  where  a  lessee  obtained  the  r-'newal 
of  a  lease  on  the  surrender  of  an  old  one,  knowing  and  sup- 
pressing the  fact,  which  was  unknown  to  the  lessor,  that  the 
person  on  whose  life  the  old  lease  depended  was  in  extremis, 
and  the  court  declined  to  aid  the  lessee.  (A)  And  in  a  case 
before  Lord  Cranworth,  where  tlie  same  solicitor  acted  for 
both  parties,  but  did  not  disclose  to  both  parties  the  whole 
nature  of  the  dealing,  or  place  his  principals  at  arms'  length 
in  the  transaction,  the  court  refused  to  enforce  specific  per- 
formance at  the  suit  of  the  pureha3er.{i) 

§  384,  On  the  ground  of  want  of  fairness,  the  court  will 
not  assist  one  party  to  a  contract  specifically  to  enforce  it 
against  the  other,  who  at  the  time  of  entering  Into  it  was  In 


U)  i  tiro.  f.C,  SIB. 

(^)lnai,;S14,el>rq.  (0  Hem  T  Bi1uit,e  LM  U.  M.  *  a.,<BS. 


:i  BrlnkKr  t.  Haiiii,  Dm..  ITK.  la)  P*n  S.  cb.  IS,  I  STB.  ot  an. 

t)  HrirtkKk  r.  Bailor,  10  Vm..  ISl,  SOS.  ill  KlluO  v.  I>onl  Llkodkff.  1 
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*  Slate  of  intoxication,  land  that  even  in  the  absence  of  any 
nn/air  advantage  taken  of  his  situation  which  would  induce 
(ieeourt  to  rescind  the  contract. (j)  Bat  the  mere  fact  that 
some  gljis8es  of  liqnor  had  been  drunk  before  the  signing  of 
the  eontract  will  not  avoid  it,  if  there  be  nothing  to  show 
tliat  tli«  defendant  acted  without  a  full  understanding  of 
what  l>.«  was  doing.(^)'  In  one  case  Stuart,  V.  C,  rffuaed 
toallow  a  third  party,  who,  hn,ving  got  a  subsequent  trans- 
ffflof  {he  property,  was  the  substantial  defendant,  to  avail 
himself  of  this  defense. C^)' 

S  5kSjf_  One  kind  of  thnt  unfairness  which  stays  the  inter- 
ference of  the  court  arises  where  the  enforcement  of  the  con- 
tract ^would  be  injurious  to  third  persons.    Therefore  where 
a°  *i8tate  was  settled  in  stiict  settlement,  giving  to  the  set- 
tlsT-  a  jjfg  estate  and  an  ultimate  remainder,  and  the  tenant 
iw  life  entered  into  a  cmtract  for  the  sale  of  tlie  fee,  the 
coart  refused  to  allow  the  purchaser  to  take  the  interest  of 
'""V^-^oant  for  life  with  compenssition,  on  the  ground  that  a 
^  *ier  and  a  stranger  would  be  likely  to  use  an  estate  with- 
Oftl  impeachment  of  waste  in  a  different  way,  and  that, 
therefore,  the  sale  might  prejudice  the  interests  of  the  per- 
sons in  remainder,  (ffj) 

g  386.  Again,  where  bankers,  after  a  customer  had  com- 
menced liquidation  proceeding,  secretly  took  a  guarantee 

■   UlCooleT.  CUTwnrth,  18  Ves,i2;  Nsgla  ToM  balvnUtoblo.    Hallbewa  T.Buter,  L.    ■ 

T.a*T\oi,  S  T>r.  k  Wu.,  eO.    la    Uut].'T  T.  U.  a  Ei..  1N 

HnliihlU.lfilL.m,  *  coatrBCt  obuluei  bj       (i)  l.lgbliiMt  v.  Heron,  S  T.  ft  C.  Kx.,  G«6. 
(iiatl  frum  an  InlnxleiiMit   psriy  wm  «et       (J)  Shaw  v.  Uftckny,  1  Bm.  A  G  ,  S3T. 
aiidQ.   TtieouiitincCuradrunkSD  man  ■■  not       |«)  Tbomni  v.  IMrliiE,  I  Ke.,  TK. 

I  Fill  V,  amith,  3  Camp,  33:  Penton  t.  Holloway,  1  Btark..  136;  Prentice  v. 
Acborn,  3  Paige's  Ch.,  30;  Duncan  v.  McCulIougli,  4  Serg.  &  Rawlfe,  484j 
Ford  V  Hitchcock,  8  Olilo,  314;  Broadwater  v.  Dame.  10  Mo.,  377;  HarrigonT. 
LemoQ.  3  Black.,  51 ;  Hotcliklss  v.  Farelon,  7  Terg,,  67;  Callaway  v.  Weather- 
spoor.  Sired.  Eq.,  128;  Dooelaon  v.  Poaey,  18  Ala.,  7.^3;  Lavette  v.  Sage.  S7 
Conn.,  577;  eee,  hDwever,  Pittioger  v.  Pitlinger,  2  Green  Ch..  166. 

*  Courls  of  equity,  oa  erounda  of  nublic  policy,  do  not  incline  to  lend  theit 
assistiince  to  a  person,  who  has  obtained  an  agreement  or  deed  from  another, 
in  a  Etate  of  intoxication ;  and  they  are  equally  unwilling  to  assist  the  intoxicated 
party  to  get  rid  of  hia  agreement,  or  d(^,  merely  on  the  grouud  of  hie  intoxi- 
cation at  tbe  time.  They  will  leave  .the  parties  to  their  ordinary  remedies  at 
law,  unless  there  is  some  fraudulent  contrivance  or  imposition  practiced. 
Storj-'s  Eq.  Jur.,  §g  231,  332.  Campbell  v.  Ketchum,  1  Bibb.,  408.  Wliite  v. 
Cox.  3  Hayw.,  82;  Wigelesvortb  v.  Steers,  I  Hen.  &  Munf.,  70;  Taylor  v, 
Patrick.  1  Bibb.,  168.  It  baa  been  supposed,  however,  that  if  a  person  make 
binuelf  drunk,  with  the  intention  of  avoiding  a  contract  entered  into  by  him 
while  In  that  slate,  that  he  would  not  be  permitted  to  carry  this  fraud  into 
effect.  Pars.  Contr.,  vol.  1,  p.  311.  It  seems  that  the  same  doctrine  lliat  ap- 
plies to  agreements  is  likewise  applicable  to  wills.  Bwinburn  (pt.  a,  g  0)  tells 
ue  that,  in  order  to  render  a  will  void,  the  testator  must  be  utterly  deprived  of 
reason  and  understanding;  "otherwise,  albeit,  bis  understanding  U  obscured, 
and  his  memory  troubled,  yet  may  he  make  his  testament,  being  in  that  case." 
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from  hie  brother  that  the  bank's  loss  should  not  exceed 
£2,000,  and  thereupon  forebore  to  take  proceedings  against 
the  customer  or  to  prove  against  his  estate,  the  court,  on 
the  ground  that  this  arrangement  tended  to  give  the  bankers 
an  undue  advantage  over  the  other  creditors,  dismissed  a 
bill  filed  by  the  bankers  to  enforce  specific  performance  of 
the  guarantee,  (n) 

g  387.  If  a  voluntary  settlef  enters  into  a  contract  to  sell 
the  ^tate  and  brings  an  action  to  carry  the  contract  into 
execution,  the  court  will  not  generally  assist  him  thus  to 
override  the  settlement  and  prejudice  the  interests  of  the 
persons  claiming  under  it  ;(o)  but  it  seems  that  if  tlie  pur- 
chaser is  willing  to  coniplKte  on  having  a  good  title  shown, 
and  his  only  objection,  the  existence  of  the  voluntary  set- 
tlement, is  one  that  he  can  remove  by  completing  the  pur- 
chase, the  general  rule  will  not  apply.  (^) 

§  388.  The  court  will  not  genenilly  exercise  its  extraoidi- 
nai-y  power  in  compelling  a  specific  i)erforiiiance,  where  to 
do  so  would  necessitate  a  breach  of  trust,  or  of  a  prior  con- 
tract with  a  third  person,((7)  or  would  compel  a  i)erson  to  do 
what  he  is  not  lawfully  competent  to  do— partly,  as  it  seems, 
ou  the  ground  of  the  unfairness  and  illegal  taint  of  such  a 
contract  in  itself,  and  partly  of  the  hardship  to  which  it 
would  expose  the  person  forced  to  execute  it.  The  plaintiff 
"must  also,"  said  Lord  Redesdale,  "show  that,  in  seeking 
the  performance,  he  does  not  call  upon  the  other  party  to 
do  an  act  which  he  is  not  lawfully  competent  to  do ;  for,  if 
he  does,  a  consequence  is  produced  that  quite  passes  by  the 
object  of  the  court  in  exercising  the  jurisdiction,  which  is 
to  do  more  complete  justice."(7) 

§  389.  Therefore,  where  trustees  enter  into  a  binding 
contract  for  ii  sale  under  a  power,  but  one  so  disadvantage- 
ous as  to  be  a  breach  of  trast,  tlie  court  will  not  specifically 
perform  the  contract  ;(s)  and  so,  again,  where  trustees  for 
sale  for  the  benefit  of  creditoi-s  made  a  sale  by  auction, 

<n)  Uc-Kevan  y.  S^ndiTgon,  I..  R.K  Eq.,  <.r.  UulholUndT.  HsyoroniEirMt.S  Ir.Ch. 

K.    CI.  Ue  Contois  t.  Dn  C'ordorB,  t  Ami.  U.,  IM,  2t&. 

CHH.  (D  llnrneUT.  YleMlDR.!  Hch  A  Ler.lUS. 

(0)  Johnion  v.  l^girtl.T.  &  B.,!Sli  SmlUi  See  B<Tii«  T.  AclaD.  I  Bro.  P.C,  186;  ToIiod 

r  GmUtkI,  t  Uei.,  1!3;  Clarke  t    VVUlolt,  v.  Shmnl.SCn.  D.,19;  Oc«wilc:JtB>in  NrtI- 

L.  R.  7  Ei.,  31S,  nUoD  CD.  t.  MUhCTburr,  in  Id.,  tSB;  kUoe- 

(u)PolerT.  Nl'ollB,  I..  S.  llEq,S91.    Tbe  field  T.  Cnilderhau-e,  4  fit,  Si. 

•iirfimiiv  ni  h>>in„  niiiiK  (ure  thiic  the  wttle.  (>j  Uorilock  i.  BuUer,  10  Ve>.,  399     Ao- 

e  f[OOd  hf  aome  rx  mrdlnglT,  Hrldger  v,  Klue,  1  J.  A  W.,  H; 


r I  facta  mW(er,<tlil,UUcoaceiTed,u>DM-  Wood  T.  Wh&rdHn,  4  BekT.,  171;  HkT  >. 

ddttr  purchuen  from  balng  willing  to  Topbim,  1»  Id..  SK,    Bob,  ftlao,  Hill  f ,  Bqc*- 

oompleU     beelnlVit.  |Er;i.  le;,  IT  Tea,  SH;  NwIbt.  Hukeutle,  1  K/ 

tt)  WUImon  V.  Duller,  19  Ch.  D.,»6.I0T.  114;  Bodev.  O^M,  4  Da  Q.  J.  *)!„  605. 
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under  circiimstaiices  of  improvidence  and  likely  to  prejudice 
the  owner  of  the  estate,  for  the  sake  of  immediately  realiz- 
ing money  to  pay  his  creditore,  the  court  parsued  the  same 
cour8e.(()  And  where,  on  the  sale  of  trust  property,  it  was 
agreed  that  the  purchaser  should,  out  of  the  purchase- 
money,  retain  a  private  debt  due  to  him  from  the  trustee,  a 
demurrer  to  a  bill  by  the  trustee  was  allowed.{?/)  Again, 
where  trustees  entered  into  a  contract  for  a  lease  which  was 
in  excess  of  their  power  ;(t)  and,  again,  where  they  entered 
into  a  covenant  for  renewal  which  was  ultra  vires,  the 
court  on  this  ground,  in  both  cases,  refused  specific  per- 
formance, (w) 

§  390.  Where  trustees  for  sale  misrepresented  the  value 
of  the  property,  when  they  had  the  means  in  their  power  of 
stating  it  correctly,  and  the  conditions  of  sale  stipulated  for 
compensation  on  either  side  ;  one  of  the  gi'ounds  on  which 
the  House  of  Lords  reversed  a  decree  for  compensation  was, 
that  the  court  would  not  give  effect  to  a  condition  which 
would  injure  the  cestuis  que  trust,  by  reason  of  the  neglect 
of  the  trustees  in  making  the  misdescription  which  was  the 
ground  for  compensation,  {x) 

§  991.  In  another  case,  the  court  refused  performance  of 
a  contract  for  the  sale  of  leaseholds  by  one  of  two  executoiis, 
on  the  ground  that,  under  the  circumstances  of  the  case,  it 
would  be  an  injury  to  the  cestuis  que  trust,  and  expose  the 
executor  to  extraordinary  risk  from  them,  and  that  either 
of  these  grounds  was  Bufflcient  to  stay  the  interference  of 
the  court.  (2/) 

g  393.  But  where  trustees,  who  had  without  authority 
granted  leases,  put  up  the  property  for  sale  under  conditions 
which  expressly  provided  that  no  objection  should  be  made 
in  respect  of  such  leases,  and  that  the  purchaser  should  take 
subject  to  such  interests  as  the  tenants  might  be  entitled  to 
thereunder,  the  court  held  the  purchaser  precluded  from 
objecting  on  the  ground  of  breach  of  trust.  (2)    It  is  con- 

(0  Onj  V.  Ni>rl,aHad,43a.     '  Armed,  7  De  Q.  M,   &  U.,  soe.    S«fl,  also, 

(K)  ThompMni  *.  Iti)ickblun>,  6  Be&v  ,4<0.  Magriine  v.  Arcnlxili,  1  Dow,  107;  Trapiiea 

(CI  Haroeui.  YleldlDK.  tncn.  ALeT.,  U9.  t.  cubb,  IS  W.  K.,  117;  Navlor  v.  UoodHll.SS 

AcoaraiiiilrBjrne  v.  acIdd,  l  Kro.  P.  C,  1'I.,IM.    Butln  BurtellY.klng,  S  Sui.  »  Ulf., 

IBS.  43,  Stasrt,  V.  C  .  compelled  trueteea  of  a 

lie}  B^\iiogerT.B\tgr*ve,l  DeG.  An.,63.  Bo&d  to  complete  a  contract  Ibr  ule  which 

""'-■ "Ddaon.aCi.  A  Fln.,766i  re-  bKd  been  madeliiforieUulneiBor&sbiUiKir; 

ft  I  Cudden  t.  Cartwiljlit, 4  rlghiorpre-empiion.andmlght  expose  tbem 
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ceived,  however,  that  tnisteeB  generally  cannot  by  contract 
prevent  the  operation  of  the  court's  uanal  unwillingness  to 
enforce  any  transaction  resulting  in  injury  to  third  persons. 

§  393.  Even  where  there  is  nothing  amounting  to  a  dis- 
tinct breach  of  trust  the  court  wiU  be  delicate  of  interfering 
against  trustees ;  so  that  where,  in  a  contract  for  sale  by 
them,  there  is  any  want  of  a  business-like  character,  the 
court  will  not,  it  seems,  interfere,  nnless  the  price  be  shown 
to  be  equal,  or  more  than  equal,  to  the  value  of  the  prop- 
erty, (a)' 

§  394.  The  doctrine  does  not  apply  only  to  persons 
standing  in  the  position  of  formal  tTustees,  bat,  it  seems, 
to  all  cases  of  trust  and  confidence.  So,  that  if  a  con- 
tract were  the  result  of  a  gross  breach  of  duty  by  an  agent 
towards  his  principal,  the  court  would  not,  it  seems,  enforce 
the  consequences  of  that  act.{6)  And  so,  railway  directors 
having  duties  towards  the  shareholders,  the  court  will  not 
enforce  any  contract  amountuig  to  a  breach  of  duty  to  the 
prejudice  of  all  or  any  of  the  shareholders  at  the  instance  of 
a  plaintiff  cognizant  of  the  circumstances,  (c) 

§  393.  The  court  has  on  this  ground  not  only  refused 
specific  performance,  but  in  a  case  where  the  purchaser 
must  have  known  that  assignee  in  bankruptcy  were  deal- 
ing without  snfBcient  knowledge,  and  that  the  creditors 
who  were  to  mtify  it  were  equally  ignorant,  the  court,  on 
the  ground  of  the  breach  of  trust  of  the  assignees  (as  well 
as  other  grounds),  set  aside  the  contract,  (d) 

§  396.  In  one  case  Lord  Romilly,  M.  R.,  took  into  con- 
sideration the  injury  likely  to  arise  to  the  public  from  the 
specific  performance  of  a  contract  relating  to  the  level  of  a 
railway,  and  on  the  ground  of  that  injury  refused  to  compel 
the  company  to  lower  the  level  of  their  line.  But  the  case 
was  reversed  on  appeal.(e) 

(a)  Qoodwln T.  Fleldlns,  t  De  G  M.  ft  G.,  Cd.,4  D«  Q.  H.  AG.,  US;  afflrmed.iiiil  tUi 

BO.  prlnolple  approved,  S  H.  L.  C  ,  113. 

(ft)  Mortlock  T.  Buller,  10  Vet .  SOt,  SIS.  {d)  Tarner  v.  Harrer,  Jma  ,  les. 

[c)  tihrewiljaij  and  BlrmlagbJUD  Railwajr  (<)  BophulT.  TliaineB  Valla;  Rillmj  Co., 

Co.  T.  LoQ<laa  anil  NsrUi  Weatern  Ballwar  t,.  B.  S  8q^  ST;  2  Ch.,  147. 

'  But  wbcre  s  trustee  sells  property,  baling  authority  so  to  do,  in  order  to 
JDTest  tlie  proceeda  more  advantageously,  he  must  exercise  his  opinioD  fairly 
and  boaestfy;  and  if  it  appears  that  he  was  swayed  by  private  interestB  and 
eetflah  ends,  and  that  the  price  was  utterly  difiproportioaale  to  the  real  value  of 
the  property,  a  court  of  equity  will  not  sanction  the  act.  Wormley  v.  Worm- 
ley,  8  Wheat.,  «1. 
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CHAPTEE  VI. 

OF  THE  HARDSHIP  OF  TIIK  CONTRACT. 

§  907.  It  is  a  well-established  doctrine  that  the  conrt  wlU 
not  enforce  the  specific  performance  of  a  contract,  the  resnlt 
of  which  would  be  to  impose  great  hardship  on  either  of  the 
parties  to  it  ;(o)'  and  this  although  the  party  seeking  specific 
performance  may  be  free  from  the  least  impropriety  of  con- 
duct. (6)'  ' 

§  998.  The  qaestJon  of  the  hardship  of  a  contract  is  gen- 
erally to  be  judged  of  at  the  time  at  which  it  is  entered  into; 
if  it  be  then  fair  and  just  and  not  productive  of  hardship,  it 
will  be  immaterial  that  it  may,  by  the  force  of  subsequent 
circumstances  or  change  of  events,  have  become  less  bene- 
ficial to  one  party,  (e)  except  where  these  subsequent  events 

SI)  pat  Loid  BTODKh&ni  In  OOBlil  T.  Kamp,        [c1  Lawdar  V.  BlMhrord.Beat.HS:  Wabb 
T.  AK.,S&  T.  Dlr«ct  LoivlDn  uut  PoitUDontti  Ballirar 

Hard  and  tmcoiMdonable  borgiJns  are  not  of  auch  a  natura  that  a  court  of 

''-  can  decree  their  performance.     Kimberlj'  v.   JenningB,  S   Sim..   &40; 

Baum,  S  Ham.,  S8S;  Tobey  v.  Countj  of  Bristol.  8  Story,  800;  Canna- 

,.....,»..        ...™  .,r      „, (^^^y ^_..  ...        -^     .  „  — 


af«%  ...      ,       ,...-_ 

day  T.  Bheptuunl,  3  Jones'  Eq.  (N.  C),  324;  Cathcart  v.  Robinson,  5  Pet.,  268; 
Befmoor  t.  I)e1ancey,  8  Cow.,  445.  So,  In  Clarke  v.  Rochester,  Lockport  and 
NiagBia  Falls  Railroad  Co.,  18  Barb.  Sup.  Ct.  Rep.,  S50,  the  court  would  not 
adjodge  a  speclflc  performance  by  a  railroad  company  of  the  duty  imposed 
apon  them  by  the  statute  to  cooBtruct  fann  crosBings.  but  that  the  plaintiir 
would  be  left  to  his  remedy  for  damages,  In  a  case  where  the  company  had 
conatmcted  an  embankment  upon  land  conveyed  to  them  by  the  plaintiff,  br 
which  access  to  a  portion  of  hia  laod,  which  was  of  small  value,  was  cut  off, 
it  appearing  that  the  cost  of  such  a  crossing  would  be  greatly  digproportionea 
to  tne  value  of  the  land  to  be  benefited  by  it.  See,  also,  Bamett  t.  Spratl,  4 
Ind  Sq.,  171. 

*  HoTdthip  ofeontraet,  vJien  a  dtfenuf]  An  action  for  speciflc  performance 
will,  in  geneial.  btt  dismiseed,  where  the  defendant  is  able  to  show  that  the 
granting  of  the  plaintiff's  prayer  for  relief  would,  under  all  the  cIrcumHtances 
of  the  case,  operate  with  unreasonable  hardness  upon  him,  <ik)uld  t.  Kemp, 
Ht.  &  K.,  306;  Hylton  t.  Briscoe,  2  Ves.  Sen.,  304;  Wood  v.  Griffith,  1  Bwonst., 
54;  Eimberly  v.  Jennings,  6  Sim.,  840;  Talbot  v.  Ford,  18  id.,  ITS;  Seymour 
T.  DelancT,  8  Cow.,  483;  Canaday'v.  Shepherd,  3  Jones'  Eq.,  324;  Barrett  t. 
Spran,  4  Irdel.  Eq.;  171;  Huntington  v.  Rogers,  9  Ohio  St.,  511;  Reed  v.  Rud- 
man,  B  Ind.,  409;  King  t.  Hamilton,  4  Pelera,  811;  Eastman  v.  Plumer.  48 
K.  H.,  464;  Chambers  t.  Llvermore,  15  Mich.,  381;  Society,  etc.,  v.  Butler, 
13  N.  J.  Eq.,  468;  Hargraf  t.  Mulr,  87  N.  Y.,  155;  Tobey  v.  County  of  Bris- 
tol, 8  Storey,  800;  Anderson  v.  Andrews,  28  Ala.,  432;  Thompson  t.  Tod, 
Pet.,  C.  C,  880;  Oould  v.  Womsrk,  2  AJa ,  8S;  Bllla  v.  Burden,  1  Ak.  Sel. 
13 
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have  been  in  some  way  due  to  the  party  who  seeka  the  per- 
formaQce  of  the  contract.'  For  whatever  contingencies  may 
attach  to  a  contract,  or  be  involved  in  the  performance  of 
either  part,  have  been  taken  npon  themBclves  by  the  parties 
to  it.  It  has  been  determined  that  the  reasonableness  of  a 
contract  is  to  be  judged  of  at  the  time  it  is  entered  into, 
and  not  by  the  light  of  subsequent  eveDts,((f}  and  we  have 
already  seen  that  the  same  piinciple  applies  in  considering 
the  fairness  of  a  contract.((?) 

§  399.  On  this  ground  it  has  been  decided  in  several 
cases  in  Ireland,  that  where  a  lessee  of  renewable  leaseholds 
covenants  with  his  sub-lessee  for  renewal  without  fine  on 
every  renewal  to  himself,  and  subsequently  a  renewal  is 
made  to  him,  but  on  terms  far  less  beneficial  than  had  been 
the  custom  at  the  time  he  entered  into  the  covenant,  and 
on  the  expectation  of  the  continuance  of  which  he  had  so 
covenanted,  he  wiU  nevertheless  be  obliged  to  renew  to  his 
Bub-lessee,  and  that  without  any  contribution  towards  the  in- 
creased fine  which  he  has  paid.(/)'  So  where  railway  com- 
panies contract  unconditionally  for  the  purchase  of  land, 
and  by  their  laches  their  powers  expire  before  the  comple- 

(/)  Etui  r.  Walibe,  s 
tersll  T  BntMj.  i  Ball,  t 
I.  Bl&otafbnl,  Bsat^  DM. 

Cas.,  458;  Lucaa  v.  Burnett,  1  Greene  (Iowa),  SIO;  Griffith  v.  Frederick  Co. 
Bank,  S  Gill.  &  Joha.,  424;  Waters  t.  Howard,  1  Md.  Ch.,  112;  Smith  t.  Cnm- 
dall,  20  Hd.,  482;  Daniel  v.  Ftaaer,  40  Uiaa.,  507;  Rodman  v.  Zilley,  1  N.  J. 
Eq-,  320;  Stoutenburgh  t.  Tompkina,  9  id.,  832;  HcWharlOD  v.  HcHahon,  1 
Oaks  (N.  Y.),  400;  Leigh  v.  Cramp,  1  Ired.  Eq.,  299;  Fair  t.  Gladdiiws,  1 
Phila.,  372;  Hall  v.  Sobs,  3  HaTW..  Wi;  Rice  v.  Rawlinge,  Meigs,  490;  &M- 
land  V.  Vaoaradale,  8  Bibb.,  374;  Winsate  v.  Fry,  WriAt,  105;  McCarty  v. 
Kyle,  iColdw.  (Tenn.^  848;  Smith  v.  Wood,  12  Wis.,  882;  Stone  v.  Pratt,  88 

m..w. 

ExteuUd  amiraet.  ]  Where  an  Bsreement  has  been  executed  by  the  partiea,  a 
conrt  of  equity  will  declare  it  void  solely  on  the  ground  that  it  is  unconsciona- 
Ue.  This  is  true  except  in  the  case  of  an  heir  expectant.  Davidson  v.  Little, 
S2  Pa.  St..  245. 

P^i^merU  in  eoi\fecleraU  moTieyA  A  party  contracted  to  convey  r«al  estate, 
and  received  not«s  for  tlie  purchase  money,  payable  in  confederate  mon^, 
which,  before  the  maturity  of  the  notes,  became  wotthleas.  Held,  that  specific 
perfomumce  would  not  be  decreed.    Daughdrill  v.  Edwards,  S9  Ala.,  4^. 

'  It  is  suid  by  Mr.  Justice  Story  (Eg.  Jur.,  g  760)  that  a  court  of  equity  will 
not  decree  a  specific  performaace  of  a  contract,  where  a  cliange  of  circum- 
ctamces,  or  otherwise,  would  render  the  decree  unconscientious.  It  does  not 
appear,  however,  that  the  coses  of  the  Bank  of  Alexandria  v.  Lynn,  1  Pet.  R, 
870;  Cathcart  v.  Robinson,  5  Pet ,  204,  and  Harnett  v.  YieUhiK.  2  Bch.  &  Lefr., 
BM,  quoted  in  support  of  that  view  of  the  case,  at  all  impair  the  rule  as  laid 
down  in  the  text.  Bee  the  comments  on  Harnett  t.  Yielding,  made  in  Dyaa  v. 
Cruise,  2  J.  &  L.,  400;  S.  C,  8  Ired.  £q.,  407. 

*  Bee,  also,  Thomas  v.  Bume,  1  Dr.  &  Wal.,  657. 
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lion  of  the  parchase,  that  circumstance  furnishes  them  with 
no  ground  of  defenBe.{^) 

§  400.  This  is  further  well  illustrated  by  the  cases  on 
awards ;  for  where  the  contract  contained  in  the  submission 
is  unfair,  or  conducing  to  hardship,  the  court  will  not  inter- 
fere ;(A)  whereas  hardship  or  unreasonableness  in  the  award 
iteeU  will  not  be  a  bar  to  the  interference  of  the  conrt ;  for 
the  sobmission  and  not  the  award  is  the  contract,  and  on- 
reasonableness  in  the  award  is,  therefore,  a  matter  of  subse- 
quent, and  arising  from  the  decision  of  a  judge  whom  the 
parties  themselves  have  chosen,  and  the  risks  attending 
whose  Judgment  they  have  taken  on  themselves. (jy 

§  401,  It  cannot,  however,'be  denied  that  there  are  cases 
in  which  the  court  has  refused  its  interference  by  i-eastm  of 
events  subsequent  to  the  contract.  Thus,  in  The  City  of  Lon- 
don T,  NashfO")  where  a  party  had  covenanted  to  re-build 
several  houses,  and,  instead,  had  built  but  two  new  houses 
and  only  repaired  the  others,  but,  in  so  doing,  had  laid  out 
at  least  £2,200,  and  put  them  in  very  good  condition  ;  Lord  ■ 
Ilardwicke,  holding  that  the  covenant  was  one  which,  in 
its  nature,  the  court  could  enforce,  yet  considered  that 
specific  performance  would  entail  so  great  a  loss  and  hard- 
ship on  the  defendant,  and  be  so  useless  to  the  plaintiff, 
that  the  court  would  not  enforce  it,  whether  the  defendant 
had  mistaken  the  sense  of  the  covenant  to  re-build,  or  per- 
haps had  even  knowingly  evaded  it.  And  so  again,  where 
a  mortgagor  had  entered  into  a  contract  to  grant  a  lease, 
expecting  to  obtain  the  mortgagee's  consent,  but  failed  in 

(ol  Bairkea  r.  Eoatem  CountleB  Railway  tract,  tt  was  coudlHonal  on  the  making  of 

Co..  1  Da  O.  H.  A  Q„  ■X!,  7Ul  R.  C.  B  H.  L.  the  line. 

C  m.  3BS.    In  ttcoUtli  North  Baaleni  Rail-  (A)  MckcU  v.  Hunnvk.  7  n»  n.  M  J^  a  t 

war  Co.  T.  Stewirt  (S  Macq  ,  SSI,  parttcnlar.  30IJ.    3e«  Inttt^  j 

I7  tfl).  ma;  befirandexpKialoDa  whlchap-  (0  Wood  r.  b 

p«ai-to  Itie  amCraty  of  ihe  atatcmantbi  tne  GalUrd,  18  W.  K.,  doi. 

. — .     D-.  .k.  ..,1  point  decided  Id  the  cB«e  (J)  S  Atk.,  BIS ;  8.  C. ,  1 


'  An  agreement  to  submit  a  queatioa  to  arbitration  depends  on  the  bonor  and 
good  faitn  of  tbe  partieB.  It  is  revocable,  before  the  award  is  given;  and  It 
-cannot  be  made  irrevocable  by  any  aereement  of  the  parties.  But  though 
revocable  both  in  equity  and  at  law,  before  the  award  is  duly  made,  yet  if 
already  made  and  published,  it  ia  loo  late  for  either  party  to  revose  the  eubmiE. 
aion  without  the  consent  of  the  other.  And  a  declaration  by  one  party  that  he 
will  not  be  bound  by  the  award  is  then  of  no  arail.  Courts  of  equity,  it  is 
aud,  upon  these  grounds,  refuse  to  enforce  ttfreemenls  of  this  nature;  thou^ 
sn  awaid  made  under  such  an  agreement  will  be  carried  into  execution.  Tobey 
T.  County  of  Bristol,  8  Story,  800;  Clement  v.  Hadlock,  18  N.  H.,  las. 
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this,  and  was  in  circumstances  which  rendered  him  practi- 
cally unable  to  redeem,  in  a  suit  instituted  by  the  intended 
lessee,  the  court  refused  specific  performance,  but  granted 
the  alternative  prayer  of  the  bill  for  recission. (A) 

%  403.  Notwithstanding  these  cases  the  general  rule  seems 
to  be,  that  events  subsequent  to  the  contract,  and  not  so  in- 
volved in  it  aa  to  render  it  unequal  at  the  time  it  is  enliered 
into,  cannot  be  brought  forward  to  show  the  hardship  of 
enforcing  it.  Bat  where  the  subsequent  events  alleged  for 
this  purpose  are  acts  of  the  plaintiff  himself,  or  events  in 
some  sense  within  his  power,  the  court  may  have  regard  to 
them  in  exercising  its  discretionary  jurisdiction  in  specific 
performance.  There  are  cases  in  which  the  court  has  con- 
sidered that,  by  means  of  these  events,  such  a  change  has 
taken  plaAe  in  the  relative  position  of  the  plaintiff  and  de- 
fendant, as  to  render  it  inequitable  specifically  to  enforce 
the  contract  against  the  latter.' 

§  403.  The  leading  case  on  this  head  is  the  Duke  of  Bed- 
ford V.  The  Trustees  of  the  British  Museum,  (?)  before  Plu- 
mer,  M.  R.,  and  Lord  Bldon.  Lord  William  Russell  and 
Lady  Rachel  bis  wife,  being  in  the  occupation  of  South- 
ampton House  (afterwards  called  Bedford  House)  as  their 
residence,  in  1675  conveyed  to  Mr.  Montagu  adjoining  land, 
for  the  purpose  of  his  erecting  on  it  a  mansion,  with  suita- 
ble appendages  of  gardens  and  offices ;  and  Mr.  Montagu 
entered  into  covenants  with  Lady  Rachel  Russell  not  to  use 
the  land  in  a  particular  manner,  with  a  view  to  the  more 
ample  enjoyment  of  the  adjoining  lands.  Lady  Rachel 
Russell,  or  those  claiming  under  her,  subsequently  covered 
these  lands,  or  a  considerable  part  of  them,  with  houses, 
and  Southampton  House  was  palled  down  to  make  way 
for  streets  and  buildings.    On  a  motion  by  the  Duke  of 

(t)  Coatlgu  T.  Huaer,  a  Seta.  «  Laf.,  IW.        (J)  S  Mr-  A  K.,  WM. 

'  There  la  no  difference  between  a  contract  unreasonable  wLen  made,  and 
one  whicb  becomes  bo  afterward,  if  the  applicant  be  in  fault.  Oamett  v.  Ma- 
con, 6  Call,  808;  S.  C,  2  Brock.,  18d.  ThuB,  a  verj  great  change  in  the  Talue 
of  property  is  a  serious  objection  to  a  decree  for  specific  performance,  whei« 
tbe  vendoT  is  in  fault,  aa  it  ma;  affect  the  airangoments  of  the  vendee  for  r 
compliance  with  the  contract.  Gsrnett  v.  Macon,  6  Call,  808.  Again,  in 
Forde  V.  Herron,  4  Munf..  31S,  it  is  said  that  a  sale  ought  not  to  be  set  aside 
upon  the  grounds  of  smallneas  of  price,  where  tfie  complainant  was  himself  In 
fault.  And  Claj  t.  Turner,  3  Bibb.,  63,  is  a  case  to  the  effect  that  equity  will 
rescind  a  contract,  although  the  parties  cannot  be  reinstated,  il  the  act  of  the 
party  plaintiff  shall  have  prevented  it. 
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Bedford,  who  clwmed  under  Lady  Rachel  Ruasell,  for  an 
injanction  to  restrain  the  defendants,  who  claimed  under 
Mr.  Montagu,  from  using  the  land  in  a  way  at  variance 
with  the  covenants  of  the  deed  of  1676,  Plumer,  M.  R.,  and 
liord  Eldon  held  that  the  duke  or  his  predecessors  having 
altered  the  state  of  the  property  in  the  way  mentioned,  it 
would  be  inequitable,  unreasonable  and  unjust,  thus  to  en- 
force the  covenants  specifically,  and  the  plaintiff  was  left 
to  his  remedy  at  law. {my  And  bo,  long  acquiescence  in  a 
variation  from  the  mode  of  renewal,  pointed  out  by  a  cove- 
naQt  for  that  purpose,  has  been  held  a  reason  for  not  spe- 
cifically enforcing  the  covenant  in  its  original  terms,(n) 

§  44^.  Where  the  conduct  of  the  plaintiff  subsequent  to 
the  contract  has  led  the  defendant  into  a  trap,  though  the 
plaintiff's  conduct  may  have  been  unintentionally  injnrioua, 
the  court  will  refuse  specific  performance.  Tlius,  in  one  case, 
the  contract  for  sale  of  leaseholds  liable  to  a  covenant  to 
insure  stipulated  that  the  contract  should  be  completed  on 
the  2oth  July ;  the  insurance  expired  on  the  24th  June; 
one  of  the  vendors  renewed  for  a  month  only,  to  the  34tb 
July ;  the  contract  in  fact  was  not  completed  before  the 
26th  August,  when  the  parties  m*^t  for  that  purpose,  and 
it  was  discovered  that  the  insurance  liad  expired  and  the 
leaseholds  had  become  liable  to  forfeiture ;  and  the  pur- 
chaser refused  to 'complete.  Kindersley,  V.  C,  held  that 
the  property  was  at  the  risk  of  the  purchaser ;  but  as  the 
vendors'  conduct  had  operated  as  a  trap  to  the  purchaser, 
he  refused  specific  performance,  (o) 

§  40S.  It  would  eeem  that,  in  considering  the  hardship 
which  may  flow  from  the  execution  of  a  contract,  the  court 
will  consider  whether  it  is  a  result  obviously  Howing  from 
the  terms  of  the  contract,  so  that  it  must  have  been  present 
at  the  time  of  the  contract  to  the  minds  of  the  contracting 
partiM,  or  whether  it  arises  from  something  collateral,  and 
so  far  concealed  and  latent,  as  that  it  might  not  have  been 

(M)  Sea  HT  Knight  Btncr,  I.  J  ,ln  Sbrvwft-       (n)  DmU  t.  Hona.a  Bch.  *  Lef.,  341. 
bnrr  aiKl  BlrmlDgluni  BHliwk;  Co.  v  t>Ionr       (d)  DovMn  v.  Bolomoii,  1  Dr.  ft8m.,l. 
Valler  Rillm;  Ca,  1  D«  U.  H.  A  U  ,  ISS. 

<  Low  V.  Treadwell,  12  He.,  441 ;  Braahier  t.  Oratz,  6  Wheat.,  038;  He' 
cbanica'  Bank  t  Lynn,  1  Pet.,  »83;  Taylor  v.  LongwoHh.  14  id,,  178;  Wniftrd 
r.  Taylor,  8  WaU.,  M7;  Harble  Co.  v.  RiDley.  10  id.,  880.  Where  the  subae- 
qmnt  changed  circumatauces  were  caused  by  the  plaintiff's  wrongful  acts,  this 
will  be  a  gronnd  for  refuaiag  specific  performsDce.     Stone  t.  Pratt,  20  111.,  W. 
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thuB  present  to  their  niinds.(^)  It  is  obvions  that  a  far 
higher  degree  of  hardship  muet  be  present  in  the  former, 
than  in  the  latter  class  of  cases,  for  it  to  operate  on  the  dis- 
cretion of  the  court." 

§  406.  The  cases  which  have  been  already  quoted  as 
showing  that  the  hardship  mast  be  judged  of  at  the  time 
of  the  contract  also  iUastrate  another  obvious  principle, 
namely,  that  where  the  hardship  has  been  brought  upon 
the  defendant  by  himself,  it  shall  not  be  allowed  to  famish 
any  defense  against  the  specific  performance  of  the  con- 
tract, (?)  at  least  whenever  the  thing  he  has  contracted  to 
do  is  "reasonably  possible. "(r) 

g  407.  It  win  not  constitute  a  case  of  hardship  that  the 
ultimate  object  which  a  party  had  in  view  in  entering  into  a 
contract  may  have  become  impossible ;  the  mere  failure  of 
the  purchaser's  speculation  will  not  discharge  him  from  his 
obligations  to  the  vendor.  Thus,  where  one  i)erson  con- 
tracted with  another  for  the  purchase  of  a  piece  of  land  on 
which  he  intended  to  erect  a  miU,  for  which  the  consent  of 
a  corporation  was  requisite,  the  refusal  to  give  this  consent 
furnished  no  defense  to  the  purchaser,  although  he  had,  in 
consequence  of  the  object  he  had  in  view,  given  a  very  high 
price  for  the  ground.(«^  And  so  also  the  fact  that  a  mine 
which  the  defendant  had  contracted  to  take  for  £1,400 
turned  out  literally  worth  nothing  was  held  to  be  no  de- 
fense to  a  suit  for  specific  performance  of  the  contract.  (^ 

g  408.  In  cases  against  companies,  the  court  will  not 
const^r  the  hardship  which  may  result  to  the  individual 
members  from  enforcing  a  contract  made  by  the  whole 
body  ;  for  "  the  court  cannot  recognize  any  party  interested 
in  the  corporation,  but  must  look  to  the  rights  and  liabili- 

{0)  Bm  B.  g  ouea  itaMd,  f  4D9.  T.  C  ,  In  Webb  t.  DlrMt  Loudon  knd  PorU- 

ig)  8m  p«r  Lord  ilBrdwIckg  In  Pembroke    mouth  Ballwir  Co.,  S  Hk..  IW  ;    wr  Lord 
'honM);88ir.,«Sn  BomllLr,  H.  g.  lii_Lonl  J.him  flWy  " 


■)  Per  Kutabl  Brace,  T.  C  .  In  Btorer  t.  LoadoD  and  Nortfa-Wetum  Ballwsf  Co.,  19 

Mt  WMtorri  RtX' '^"     "  "     ■.  J^    ^    r.  d..»       ■»«    y..    j«    »•...-    1..»    •_»    -.— .    .dd 

Jl  Aiiomi  T.  Wen 
Ut  y.  ClBTSrlne.  s 


-itWe«toroB>llweTCo.,ST.  AO.  0.  C,    Be*v.,  M)  (m  to  ti 

Inflv,  I  MS).    DletliiriKb  Bnr  v. 
n  Aiiomi  T.  WeoTe,  l  Bro.  C  C,  K7;  Mar-    W.  R..  Ml. 

'ne.  IS  Bmt,  U;  perTaner.      <q  Hartrood  t.  Cope, IS Baki., 


n  ia  itKlf  &  T&lld  objection  to  Its 
enforcement  In  equity,  in  a  case  where  the  contract  is  otherwise  equilably  enti- 
tled to  be  apecinc^y  enforced,  MorriBon  v.  Pray,  31  Ark.,  110;  Uoke  t. 
Bishop,  H  Swanst.,  401 ;  Chubb  v.  Peckham.  18  N.  X  Eq  ,  207;  Corson  v.  Uul- 
Twiy,  49  Ph.  St.,  88;  Low  v.  Treadwell,  12  Me.,  411;  Eamca  t.  Eamei,  IS 
Uich.,  S48:  Lee  v.  Kirby.  101  Mass.,  430;  Addiugtou  v.  McDonald.  63  N.  C, 
869;  Morgan  v.  Scott,  30  Pa.  St ,  51;  Nimg  t.  Vaughn,  40  Mich.,  SiS. 
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ties  of  the  corporation  itself ;"(«)  and  though,  as  we  have 
8een,(e)  the  decision  of  the  case  in  which  this  langoage  was 
nsed  by  Lord  Cottenham  has  been  disapproved  of  in  the 
House  of  Lords,  this  principle  seems  to  be  untouched,  and 
to  rest  on  solid  reasoning. 

g  409.  If  the  execution  of  the  contract  would  render  the 
defendant  liable  to  a  forfeiture,  the  court  will  regard  this  as 
a  circamatance  of  hardship;  so  where  a  man  was  entitled  to  a 
small  estate  under  his  father's  will,  on  condition  that,  if  he 
sold  it  within  twenty-five  years,  half  the  purchase  money 
should  go  to  a  brother ;  the  owner  agreed  to  sell  it,  but  Lord 
Hardwicke  held  that  the  hardship  was  safficient  Co  determine 
the  court  not  to  interfere. (to)  So  where  a  lessee  sold  certain 
lots  of  building  ground,  and  agreed  to  make  a  road,  which  it 
was  found  he  could  not  do  without  incurring  the  risk  of  for- 
feiting a  piece  of  leasehold  land  through  which  it  was  to 
pass,  or  of  being  saed  by  the  lessor,  the  court,  granting  the 
purchaser  specific  performance  of  the  contract  for  sale,  re- 
fused to  enforce  this  stipulation,  but  gave  hiai  compensa- 
tion for  the  non-performance  of  it.  (2:)' 

§  410.  Bat  the  court  will  give  no  effect  to  this  defense 
unless  it  clearly  appear  that  the  forfeiture  wiU  follow  on  the 
judgment  for  specific  performance.  The  mere  apprehension 
of  such  a  result  is  not  enough.  Nor  will  the  court  ^ve 
much,  if  any,  consideration  to  this  defense  where  the  for- 
feiture is  the  result  of  other  acts  of  the  defendant  himself. 
80  whei^  a  lessee  of  a  theatre,  having,  by  his  lease,  power 
to  lease  forty-one  boxes,  a^^eed  to  let  a  box  to  the  plaintiff, 
and  in  defense  alibied  that  he  had  already  let  forty-one 
boxes,  so  that  to  perform  his  contract  with  the  plaintiff 
would  work  a  forfeiture,  his  defense  failed.(y) 

M  Per  Lord  Coltanhmn  la  Bdwarda  t.  (•)  Reo  mpn,  1  lU. 

Oiaad  Janedon  BallwmT  Co  ,  1  Mr    *  Cr.,  (■)  Falng  t.  Itiown,  ctlnl  «  Vm  Sbd  ,  St. 

ni;  HawkH  t.  EMtarn  Connllu  Bnllwa;  la;}  Pcaoook  T.  Penuii,  11  Bot..  SM. 

Co..  1  Ue  11.  M.  *  (J.,  TST,  TM;  «i.  lupn,  <«)  Hciling  v-  Lamlny,  3  De  a.  A  J.,  in. 

'  Fbifiiturt.']  A  contract  of  sale  provided  ihat  If  the  vendee  failed  to  muke 
biamTmenta  at  the  time  agreed  upoa.  "atrictly  aiid  literally,  without  any  de- 
fault, the  contract  shall  become  void,  and  the  rights  aud  inleKSis  thereby  - 
craated  ceaae  and  determine,  and  the  property  revert  to,  and  revest  in,  the  ven- 
dor, without  any  declaration  of  forfeiture  or  act  of  re-entry,  or  without  any 
rifllit  on  the  pftft  of  the  vendee  of  reclamation  or  compenution.  Helit.  that 
when  the  notes  given  for  the  purchase  money  were  not  paid,  it  was  compck'nt 
tor  the  vendor  to  declare  a  forfeiture  without  offering  lo  rutum  the  uotea. 
Fbelpa  T.  nUooii  Cent  R.  R.  Co.,  SB  lU.,  iOH. 
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g  41 1.  To  this  Leiid  of  hardship  we  may,  perhaps,  best 
refer  the  cases  which  establish  that,  where  the  vendor  is 
liable  to  certain  covenants,  and  has  not  expivssly  stipulated 
that  the  purchaser  shall  indemnify  him  against  them,  yet 
the  purchaser,  so  soon  as  he  has  notice  of  them,  whether 
by  the  particolars  of  sale  (2)  or  subsequently  to  the  con- 
tract,(a)  is  bound  to  elect  either  to  rescind  the  contract  or 
to  execute  an  indemnity  to  the  vendor;  for  otherwise  the 
vendor  would  lose  his  land  but  retain  his  liability  in  respect 
of  it.  In  the  earlier  of  the  cases  cited,  it  was  only  decided 
that  the  purchaser  as  plaintiff  could  not  enforce  specific  per- 
formance without  entering  into  such  indemnity  ;  but,  in  the 
latter,  that  the  vendor  as  plaintiff  might  put  the  purchaser 
to  his  election. 

§  413.  In  one  case  where  trustees  had  joined  their  cesiuis 
que  Irusi  in  a  contract  for  sale,  and  had  personally  agreed 
to  exonerate  the  estate  from  the  incumbrances,  and  it  did 
not  appear  whether  the  purchase-money  would  be  snfflcient 
to  dischrti^  them,  or  what  would  be  the  extent  of  the  de- 
ficiency, the  court  refused  specific  performance  on  the 
ground  of  hardship,  although  the  plaintiff  had  had  posses- 
sion of  the  estate,  and  could  not  be  deprived  of  the  benefit 
of  his  contract  without  great  inconvenience. (6)  In  another 
case  a  mortgagee  with  power  of  sale  had  obtained  a  fore- 
closure decree,  and,  intending  to  sell  as  absolute  owner,  en- 
tered into  a  contract  for  sale  to  the  plaintiff.  In  the  contract 
there  was  copied,  by  inadvertence,  from  conditions  of  sale 
of  other  parts  of  the  estate  drawn  up  some  time  before,  a 
clause  stating  the  vendor  to  be  a  mortgagee  with  power  of 
sale ;  the  vendor  offered  to  convey  as  owner  nnder  the  fore- 
closure decree ;  the  purchaser  Insisted  on  a  title  tinder  the 
power  of  sale ;  but  the  court  held  that,  to  impose  on  the 
vendor  the  risk  of  opening  the  foreclosure  decree  by  such  a 
sale,  was  a  hardship  which  it  would  not  put  on  him,  and 
accordingly  dismissed  the  bill  unless  the  plaintiff  would 
accept  the  conveyance  which  the  defendant  was  ready  to 
execute,  (c) 

g  413.  But  where  a  tenant  for  life  had  agreed  to  grant  a 

(■)  Uoxhm*  *.  Inderwick.  1  l>e  O.  A  Sm.,       (A)  l^eiUrwMM]  t-  A<Uub(.  6  Bmit  ,  600l  - 
TIB  «»  W>tWDr.lluMon,4I>«a.H.&U„tS0. 

(a)  Luke^  T.  lIlEga.  U  L.  1.  Cb.UB  (ElDd- 
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mining  lease,  and  to  a  bill  by  the  intended  lessee  he  objected 
that  he  was  only  tenant  for  life,  and  that  he  conld  not  grant 
the  lease  in  qaestion  under  hla  power,  and  that  he  ehonld 
be  accountable  for  waste.  Lord  Nottingham  appears  to  have 
considered  this  to  be  no  defense,  and  he  decreed  the  de- 
fendant to  execute  the  contract  so  far  as  he  was  capable  of 
doing.  {«?) 

§  414.  In  one  case  Lord  Hardwicke,  on  the  ground  of 
hardship,  refused  specific  performance  of  a  covenant  to 
leave  buildings  in  i-ejmir  contained  in  an  ecclesiaatical  lease, 
the  fact  of  the  description  of  the  buildings  being  continued 
from  lease  to  lease  without  variation  showing  that  the  build- 
ings in  question  might  not  have  been  in  being  at  the  time  of 
the  making  of  the  lease,  (e)  And  where  a  lessee  of  mines 
covenanted  that  if  at  nny  time  before  the  expiration  of  the 
lease,  the  lessor  should  give  notice  of  liis  desire  to  take  the 
machinery  and  stock  about  the  mines,  the  lessee  would  at 
the  expiration  of  the  lease  deliver  the  articles  specified  in 
.  the  notice  to  the  lessor,  on  his  paying  the  value,  to  be  ascer- 
tained by  valuation,  the  court  held  the  covenant  thus  framed, 
to  be  BO  injnrious  and  oppressive  to  the  lessee  that  it  refused 
specific  performance,  and  would  not  interfei-e  to  prevent  a 
breach  by  ininnction.(/')  Again,  where  A.,  in  consideration 
of  B.'s  not  joining  in  bairing  an  entail,  agreed  to  convey  to 
him,  his  heirs  or  assigns,  the  fee  of  such  parts  of  the  estates, 
which  were  situate  in  three  counties,  as  he  or  they  should 
choose,  to  the  yearly  value  of  £200;  the  inconvenience  and 
hardship  to  which  anch  an  option  might  expose  the  party 
who  had  granted  it  was  one  ground  on  which  specific  per- 
fonoaQce  was  refused  by  the  House  of  Lords.  {</)  In  another 
case  the  court  refused  to  enforce  a  contract  for  service  by 
which  a  yonng  man  placed  himself  almost  entirely  in  the 
power  of  certain  great  traders,  by  whom  he  was  employed 
as  traveler  and  clerk.(/i) 

§  413.  Where  a  contract,  if  enforced,  would  make  a  man 
buy  what  he  could  not  enjoy,  the  court  will,  on  the  ground 
of  hardship,  refuse  to  interfere,  as  in  the  case  of  a  contract 

!  WnmborleTT.  JeDDlDn,8Mia.,340;lbIa 
caM  tiu  bean  •TeTrnled.  but  on  iinaUier 
pslnt,  b^Lumle;  i.  Wagner.  I  De  Q.  M.  A 

(^' HHmllUm  T.  Qnnt,  S  Din*,  33,  47. 
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to  aeU  a  piece  of  land  to  which  no  way  conid  be  shown,  the 
contract  itself  being  silent  as  to  any  right  of  waj,{i) 

§  416.  The  principle  applies  equally  to  contracta  between 
companies  as  to  those  between  private  individnala ;  and, 
therefore,  whei'e  the  resalt  of  such  a  contract  was  to  divert 
from  its  legitimate  channel  a  considerable  portion  of  the 
profits  of  one  part  of  the  line  of  one  company  for  the  benefit 
of  the  other,  without  securing  any  corresponding  portitm  of 
profits  of  the  other  line,  the  court  refused  to  interfere  by 
way  of  specific  performance,  irrespective  of  the  considera- 
tion whether  such  contracts  were  legally  binding  or  not.(y) 

§417.  The  inadequacy  of  the  consideration  on  the  one 
side  or  the  other  is  a  form  of  hardship  frequently  all^^ed. 
This  will  be  considered  separately  in  the  next  chapter.' 

(A  Denne  V.  Llgbtiiei..  J.  Ch.,UII;«EM  U)  Shrewiborr  ud  BlnDlnKtamm  Rkllwaj 

G.  M    &  G.,  774-     Conalder  TomUiuoD  T.  Ca  T.  Loudon  and  Nortb-WHtem  Ballwar 

maKiaatei  and  Blrminshun  Ballwar  Co.,  1  Vo.,  4  D«  G.  H.  A  G.,  lit;  S  C,  fl  H.  h.  C, 

Ball.  C,  KM.  ISA.  lis. 

'  Whav  the  ploMiUff  oeration*  the  kardtM^  ^  (A«  eontrad,  it  will  not  be  en- 
forced Gsniett  T.  Macon,  6  Coll.,  806;  Ford  v.  Ueuaoo,  4  Munf.,  810;  Tur- 
ner V.  Clay,  a  Bibb.,  52;  Patteraou  v.  Marty,  8  Watts,  874;  Fottsv.  Doiudt- 
eny,  35  Pb.  St..  US;  Wbittaker  t.  Bond,  68  N.  C,  890. 
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CHAPTEJR  VII. 

OF   INADEQUACY   OF  THE  CONSIDERATION. 

§  418,  We  now  proceed  to  inquire  how  far  the  inade- 
quacy of  the  consideration  for  a  contract  may  famish  a 
defense  against  its  speciflc  performance.  The  inadequacy 
may,  it  is  evident,  in  contracte  for  sale  be  either  on  the  side 
of  the  vendor  or  of  the  purchaser ;  either  in  the  pnrchase 
money  or  in  the  thing  aold ;  or  again,  in  other  cases,  it  may 
consist  in  the  inequality  of  the  contingencies  to  which  the 
contract  has  reference,  (a)' 

§  410.  It  has  been  justly  remarked  that  there  is  a  great 
difference  between  the  defense  grounded  on  the  inadequacy 
of  purchase  money  set  up  by  the  vendor,  and  on  the  excess 
of  it  set  up  by  the  purchaser ;  for  whilst  the  court  can 
ascertain  the  former  by  a  reference  to  the  general  market 
value  of  such  property,  it  has  no  satisfactory  means  of  de- 
termining what  represents  the  money  valne  to  a  particular 
individual  of  a  particular  estate.(6) 

g  490.  Tliere  is  no  doubt  that  inadequacy  of  considera- 
tion, when  combined  with  any  case  of  frand,  misrepresentar 
tion,  studied  suppression  of  the  true  value  of  tbe  prop- 
erty,(c)  or  with  any  circumstances  of  oppression,  or  even  of 


'  SixampUttf*uffleienl  eomideraiion.'l  In  Curlln  v.  Headricka,  36  Tez.,  S26,  it 
was  held  that  itwassiifflcient.  if  someproQt  Is  toenure  to  the  promisBor,  or  some 
detriment  to  the  promisee.  Where  &  person  is  preTeated  from  performing  an 
intended  act  (as  making  gifts,  or  arranKemetils  by  will,  or  otherwise)  by  ttte 
promise  of  another,  n  court  of  eqiiity  will  decree  speciflc  performance  oF  such 
promiM.,  Mead  v.  Randolph,  8  Tex.,  1«1;  Colea  v.  Pilkington,  L.  R.,  IB  Bq., 
174.  A  written  contract  was  made  before,  and  in  consideration  of  marriage. 
Held,  that  the  court  would  aid  in  enforcinp  it.  Genera  v.  Wright,  18  N.  J. 
Eq..  830.     In  a  controversy  concerning  a  wiU,  there  was  an  agreement  to  com- 

Eromise.  Held,  that  specific  performance  would  bo  decreed,  without  inquiry 
ito  the  sulflciencv  of  the  coDslderatlon.  L^b  v.  Forbes,  11  Qraj.  SOS. 
lAud  was  dedicated  to  a  cmmtv  on  consideration  that  a  certain  town  aboutd  be 
made  the  county  seat.  Held,  that  such  contract  should  bo  specifli»lly  enforced 
if  the  town  was  so  made'.  Heesc  t.  Lee  Co.,  49  Miss..  tt39 ;  see,  also,  Twiaa  t. 
Georfre.  83  Mich.,  288;  Watson  v.  Mohan,  20  Ind.,  323;  Thomas  v.  Kyiea,  1 
Jonetf  Eq.,  80a. 
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igDOTance,{d)  ia  a  most  material  ingredient  in  the  r«se,  as 
affecting  the  discretion  of  the  court  in  granting  spepitic  per- 
formance ;  and,  further,  it  may  materially  concur  in  consti- 
tuting a  case  for  setting  aside  a  transaction.  Thus,  in  Cotkell 
V.  Taylor,(e)  Lord  Romilly,  M.  R.,  set  aside  an  alleged  sale 
of  land  to  the  plaintiff,  where  the  coneidenvtion  was  about 
ten  times  the  value  of  the  land — the  purchase  having  been 
made  the  condition  of  a  loan  which  the  plaintiff  was  very 
anxious  to  negotiate  in  order  to  prosecnte  his  claim  in  chan- 
cery to  some  valuable  property,  and  he  being  in  humble 
circumstances  and  illiterate.  "Coupled  with  such  circum- 
stances," said  his  lordship,  "the  evidence  of  over-price  is 
of  great  weight,  and  if  the  case  had  stood  here  I  should 
have  been  of  opinion  that  this  transaction  was  one  which 
could  not  stand. "(/■)  Inadequacy  of  consideration  may 
also  concur  with  other  circumstances  to  show  that  the  trans- 
action was  in  the  nature  not  of  a  contract  for  sale  but  of  a 
^t,  in  respect  of  which,  therefore,  the  court  would  not  in- 
terfere, aa  it  does  not  decree  the  specific  pei-fomiance  of 
incomplete  gifts. '(^)' 

§431.  The  question,  however,  which  has  been  principally 
discussed,  is  the  effect  on  contracts  of  the  inadequacy  of 
consideration  taken  by  itself  and  abstracted  from  all*  other 
circumstances. 

§  493.  With  regard  to  it  as  a  ground  for  the  setting  aside 

(d)  Tonnic  T.  Cterke,  Free.  Cb ,  BSS;  tee.  «)  IB  Rcht..  m 
ftlso,  per  Klnderuli^.  V.  C-,  In  Falcke  t.  [_/)  IS  Bmt.,  il.l. 
Or»,(llre«.,M0;  Lewis t. Lend Levbmire,      if)  Cnlughan  t.  Ckll>([t»n,  8  CI.  A  Fin.. 


,  '  OiJUofreatetlaU.]  Such  mfUwill  be  enforced  with  gre«t  caution,  and  not 
usually  uoleaa  improvemeuts  Lave  been  mode,  and  tlie  aooee  bas  taken  pos- 
Bearioa  by  rctuoD  of  such  gift  Oujnon  v.  McCauley,  32  Ark,,  av ;  Ballard  v. 
Ward.  6t)  Ka.  St.,  3.18;  Evans  t.  Battle,  19  Ala..  8S8;  Cox.  v,  Cos,  69  id..  dSl-, 
Jones  V.  Taylor,  6  Mich,,  3tM,  Ferry  v.  Stevens,  60  N.  Y.  (Ct.  of  App,),  821, 
is  an  inatruclivc  case  on  this  point. 

*  luadequacy  of  con^dcration  when  combined  with  unfairness  of  any  kind, 
aa  oppression,  imbecllLty  of  mind,  surprise,  or  undue  Advantage  taken,  will 
warrant  the  consideration  of  a  court  of  equity.  Gasque  v.  Small,  2*Btrobli'B 
Eq..  78;  Modisctt  v.  Johnson.  2  Black.,  481 ;  Cathcsrt  v.  Robinson,  0  Pet.,  368; 
Cabeen  v  Gordon.  1  Hill.  Cli.,  51;  Buncb  v.  Hurst,  3  Deesau,,  273;  McCot- 
mick  T  Matin.  S  Blackf.,  noV;  Brooke  v.  Berry,  a  Oill  &  J.,  83;  Howard  t. 
Edgell.  U  Verm.,  U;  Harrison  v.  Town,  17  Miss.  (3  Bennett),  287;  Powera  v. 
Hale.  B  Foster  (N  H,),  I'lS.  But  it  has  been  iuatly  said  that,  in  all  these  cases, 
it  is  the  fraud,  rather  llian  the  inadequacy  oi  price,  wbich  affords  the  eround 
.for  relief.  They  aro  considered  as  cases  of  constructive  fraud,  in  which  the 
Inadequacy  of  the  consideration  is  received  as  evidence.  See  Osgood  v.  Frank- 
'in,  2  John.  Ch„  24,  and  W il lard's  Eq.  Jur.,  g  1,  ch.  4,  p,  268. 
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of  transnvtions,  the  doctrine  of  the  court  ie,  that  iuadeqaacy 
of  considei-ation,  if  only  amounting  to  hardship,  or  even 
great  hardships,  is  no  ground  for  relieving  a  man  "from 
a  contract  which  he  has  wittingly  and  willingly  entered 
into  ;"(A)  but  that  it  may  be  so  enormously  great  as  to  be  a 
conclusive  evidence  of  fraud,  and  that  it  is  then  a  ground 
for  setting  aside  the  transaction  affected  by  i*.(/)' 

§  433,  Regarded  as  a  ground  of  defense  to  a  specific  per- 
formance, the  doctrine  of  the  older  cases  was,  that  inade- 
quacy of  consideration  was  a  sufficient  ground,  it  being 
regarded — even  where  not  amounting  to  evidence  of  fraud — 
as  a  circumstance  of  hardship  which  would  stay  the  inter- 
position of  tlie  court.  Thus,  in  a  case  before  Eyre,  C.  B,, 
that  judge  said  that,  independently  of  all  consideration  of 
fraud,  '*  the  court  upon  the  mere  consideration  of  its  being 
so  hard  a  bargain  will  not  enforce  it."(i)  So,  in  a  case 
where  there  was  a  contract  between  two  men  each  sui  Juris 
for  the  sale  of  an  estate  worth  £10,000  for  £6,000  down  and 
£14,000  more,  payable  at  the  death  of  a  man  aged  sixty-four 
or  sixty-five,  and  there  were  no  circumstances  of  pressure 
or  circumvention.  Lord  Alvanley,  M.  R.,  refused,  on  a  cross- 
bill, to  set  aside  the  contract ,  bnt  he  also  refused  specific 
performance  of  it  on  the  ground  of  its  being  a  hard  bar- 
gain.(A:)  And  in  an  earlier  case,  where  a  purchaser  had, 
daring  the  South  Sea  mania,  purchased  a  house  under  the 
court  for  £10,600,  and  paid  a  deposit  of  £1,000,  the  par- 

(ft)  OrtOUi  V.  Spnttar,  [  Cox,'  38S,  3«e-S;  I  (J)  1111;  i.  Fnti,  died  by  Sir  S.  Bomlll/, 

Bni.  C.  v.,  imTox  T.  Haekretta.S  l)l<A.,  aru..  lU  Ve*..30l. 

M8.    See,  [oo.HuTlioDT.  OueU.eDeil.  U.  (V  Dav  v.  Newm>n,  I  CoK,77;  8.  C.Olted 

ft  U.,  4M,  afflTiMd  In  D.  P.,  S  H  L.  C,  181.  b;  sir  8.  Bomllly,  org..  ID  Vea.,  300. 

(D  SUIwaU  y.  WIIUdi,  Jms.,  S80. 

'  It  would  seem  to  be  equally  the  aettled  rule  of  this  country,  that  inadequacy 
of  price  is  to  be'  looked  upon  merely  as  evidence  of  fraud;  tbat,  of  itself^  it 
affords  no  ground  for  the  interference  of  courts  of  chancery,  which  have  never 
yet.  Id  En^and  or  America,  attempted  to  dx  the  prices  at  which  owners  may 
diapoee  of  their  property.  But  the  condderation  oi  a  contract  may  be  so  grossly 
disproportionate  BB  to  amount  to  conclusive  evidence  of  fraud;  and  in  these 
coses  only  will  the  agreement  be  set  aside.  Wright  v.  Wilson,  2  Yerg  ,  394; 
Green  V.  TLompson,  Sired.  Ch.,  385;  BuUer  t.  Haskell,  4  Dessau.,  651;  New- 
man T.  Meek,  1  Freem.  Ch.,  4*1;  White  v.  Flom,  'J  OverMn,  436;  Hardman  v. 
Buixe,  10  Yerg..  203;  Knobb  v.  Lindsay,  5  Ham..  468.  Osgood  v.  Franklin, 
3  John.  Ch.,  1 ;  Wintermuto  v.  Snyder,  3  Green's  Ch.,  488;  Slubblefleld  v.  Pal- 
erson,  8  Hey.,  128;  McCormick  v.  lialin.  5  Blackf.,  .W9;  Juzan  v.  Toulmin,  9 
Ala.,  662;  Delafleld  v.  Anderson.  7  &.  &  M.,  630;  Holmes  v.  Fresh,  9  Miss., 
201.  There  is  a  class  of  coses,  however,  where  the  defendant  is  an  heir  or  ex- 
pectant, in  which  inadequacy  of  price  is  alone  sufficient  to  obtaio  ralief  in 
equity.     Story's  Eq.  Jur.,  §  386,  and  notes  1,  2,  3,  4, 
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chaser,  submitting  to  forfeit  his  deposit,  was  discharged  by- 
Lord  Macclesfield  on  the  ground  of  the  general  delusion 
which  the  nation  was  under  at  the  time  of  the  contract,  and 
the  imaginary  values  then  put  by  people  on  estates,  and  this 
in  spite  of  a  most  able  alignment  by  Lord  Nottingham,  who 
argued  on  behalf  of  his  granddaughters  the  p]aintiff8.(?) 

§  494.  But  it  seems  now  to  be  established  by  the  de- 
'cisions  of  Lord  Eldon  and  Grant,  M.  R.,  that  mere  inade- 
qiiacy  of  consideration  is  no  defense  to  specific  performance,' 

(I)  tevlle  T.  SiTlIe.  1  p.  WdM.,  TV;  3.  C.,S  Via.  Abr.,  Gie.pl.  ».  8m,  alao,  TMUtuu  T. 
Thomaa,  1  Bro.  C,  C,  U6. 

^  luadequaie  ecauaderation.']  Mere  ioadequacy  of  coDsideration  is  not,  in 
iteelf.  a  sufflcient  reason  for  refusing  specific  performance  of  a  coDtract.  and 
furnishes  no  sufficient  cause  for  Betting  it  aside.  Heywood  v.  Cope.  3S  Beav., 
140;  White  t.  Flora,  3  Overton  (Tono.),  426;  Newman  v.  Meeli.  I  Freem.  Ch. 
(Miss.),  141;  Winlermute  t.  Snyder,  2  Green's  Ch.,  489;  Eyre  v.  Potter,  15 
How.,  43;  Ayres  v.  Baumgnrt«n,  15  III..  444;  Harris  v.  Tyson,  24  Pa.  St,,  847; 
Kidder  v.  Cliamberkin,  41  Vt.,  63;  Judge  v.  Willtins.  19  Ala.,  78.1;  Charles  t. 
Brady,  10  Fia.,  188;  Maddox  v.  Bimmona.  81  G».,  512;  Holmes  v.  Fresh,  fi 
Mo.,  201;  Harriaon  v.  Town,  17  id.,  337;  Shepherd  v.  Bevhi,  9  Gill.  32;  Potter 
V.  Everett,  7  Ired.  Eq.,  152;  Mann  v.  Betlerly,  21  Vt.,  838;  Steames  v  Beck- 
horn,  31  Gratt.,  1179:  Lee  v.  Kirby,  104  Mass.,  420:  Booten  v  SheOfcr,  31  Gratt., 
474;  Barter  v.  Gordon,  2  Hill.  Ch.  (S.  C).  121 ;  Stanton  v.  Miller,  14  Uud.  388; 
8.  C.  ftffd,  58N.  Y.,  192. 

Wlien  inad^vaey  of  contideralion  adefenie.]  In  a  case  where  the  ioadequacT 
of  the  coneiderstion  is  auch  as  to  shock  the  moral  sense  of  mankind,  it  will 
constitute  a  defense  in  an  action  for  the  specific  performance  of  a  contract- 
Fraudulent  contract  should  be  plcadeii.  Cwgood  v.  Franklin,  3  John.  Ch.,  1 ; 
Gamett  v,  Macon,  2  Brock.,  1p5;  Fripp  v.  Fripp,  lUce's  Ch.  84;  Ilardiman  v. 
Surge,  10  Tere,,  202;  Juzan  v.  Toulmin,  9  Ala.,  863;  Davidson  v.  Little,  ^ 
Pa.  81..  245;  White  v.  Tbompson.  1  Dev  &  Bat.  Eq..  4«8:  Burtch  v.  Hoagg, 
Han.  (Mich.),  81;  Rodman  v.  Zilley,  1  N.  J.,  Eq.,  8^0;  Viele  v.  Troy  R.  R. 
Co.,  2  Barb..  581;  Western  R,  R.  Co.  v.  Babcock,  «  Mete..  846;  Hayes  t.  Hol- 
lis,  8  Oill.  807;  Hale  v.  Wilkinson,  31  Gratt..  75:  Clement  v.  Reid,  9  Sm.  & 
Marsh,  585;  Modiset  v,  Johnson.  3  Blackf.,  431;  Graham  v.  Paneost,  30  Pa. 
St.,  8B;  Clitheml  v.  Ogilvie.  1  Dessau  's  Eq.,  350;  Bunch  v  Hurst,  8  id.,  278; 
Butler  v.  Haskell,  4  idT,  861. 

RuU a*  ta  {nadcquMjf  Iff  am*ideraliim.'\  Where  this  is  relied  upon  as  a  de- 
fense  iu  an  action  for  the  specific  performance  of  a  contract  brought  ajjainst 
the  vendor,  it  must  be  shown  that  it  resulted  from  the  fraud,  surprise,  nuarep- 
resentation  or  concealment  on  the  part  of  the  purchaser,  or  ijiat  the  purchaser 
took  unconscionable  advantage  of  the  vendor  s  weakness  or  ignorance.  Thla 
is  the  only  safe  rule.  Lowther  v.  Lowlher.  13  Ves  .  118;  Wall  v.  Stubba,  1 
Mad  .  81 ;  Cadman  v.  Earner.  18  Vcs„  10;  Wcslera  v.  Russell,  3  V.  &  B  ,  187; 
Lukey  v.  O'Donnel,  2  8ch  &  Lef.,  471;  Robinson  v.  Robinson,  4  Md.  Ch.,  132; 
Powersv.  Hale,  2-5  N.  H.,  145;  Eastman  v.  Plummer,  id.,  478;  Lee  v.  Kirby, 
104  Mass..  420;  Davis  v.  Parker,  14  Alien,  94;  Todd  v.  Grove,  33  Md,,  188. 

Mcamplet  lehere  the  consideraliim  uat  field  to  be  gjiffleient.}  A  parly  agreed  to 
pay  twice  the  value  of  real  projwrty,  but  the  transaction  was  free  from  fraud, 
and  he  examined  the  property  himself,  although  most  of  the  land  waa  covered 
with  snow.  Held,  that  specific  performance  would  be  decreed  While  v. 
McGannon.  29  Gratt.,  511.  Where  the  vender  sold  as  trustee — held,  that  the 
inadeouacy  as  to  price  might  be  set  up  as  a  defense;  but  not  where  the  same 
was  fair,  although  afterwards  thet«  waa  an  omxirtunity  to  sell  at  a  much  greater 
earn.  Goodwin  r.  Fielding,  4  De  G.  H.  &  O..  BO.  A  parent  made  a  contract 
with  his  son,  to  give  him  all  his  property,  in  con^derauon  that  the  son  should 
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Tinless  it  amoant  to  an  evidence  of  fraud,  and  so  would  fur- 
nish a  ground  even  for  cancelling  the  contract.(m)  "  Unless 
the  inadequacy  of  price."  said  Lord  Eldon  in  one  case,  *'is 
SQch  as  shocks  the  conscience  and  amounts  in  itself  to  con- 
elusive  and  decisive  evidence  of  fraud  in  the  transaction,  it 
is  not  itself  a  sufficient  ground  for  refusing  a  specific  per- 
formance."(")  -A-nd  in  an  earlier  case,  where,  a  sale  by 
auction  having  taken  place  for  about  half  the  value  of  the 
estate,  Lord  Rosslyn  had  refused  specific  performance,  Lord 
Eldon,  on  a  rehearing,  although  he  ultimately  decided  the 
case  on  a  question  of  evidence,  doubted  the  principle  of  the 
decree,  and  expressed  an  opinion  that  a  sale  by  auction 
could  not  be  set  aside  for  mere  inadequacy  of  price,(o)  His 
lordship  also  applied  the  same  principle  in  the  instance  of 
an  annuity  transaction.  (?>)  The  doctrine  was  adopted  by 
Grant,  M.  R.,  and  Lord  Erskine,  and  is  now,  it  is  conceived, 
the  well-established  rule  of  the  coart.(j)  An  illustration  of 
it  may  be  found  in  the  case  of  Abbott  v.  Sworder,(r)  where 
an  estate  was  bought  for  £5,000,  the  value  of  which  was 
considered  by  Knight  Bruce,  V.  C,  to  be  £3,50(1 ;  but  this 

(m)  Per  l^rd  Kldon  In  BOl-welE  r.  WHkln*,  I^ird  Brskloe  In  Ijnolwr  y.  Lowther,  IS  Id., 

Jtcta't,  cT  HmrrlKm  t.  Uueal.  S  Db  G.  M.  lUj  ColUw  t.  Hrown,  1  Coi,  4»i;  Bower  t. 

*  (i.,  194,  affirmed  la  D  r  ,  SH.  L.  C  iSl.  (Joopnr.  3  Hn  .  408 :  BorelL  r.  Dsnn,  S  Id  ,«». 

(n)  In  Coles  v.  Trscothlck,  B  Vei.,  34B.  Bee,  hIbo,  Uriffltb  v.  8pr«Uav,  2  Bro.  C.  C  , 

ifl)  WmteT.  Damon,  7  VeB.,30  lit;  lCoz,S83i  liteptieDB  T.  Hoiliani.  IK.  * 

(p)  Cndertiltl  T.  Horwood.  10  Ve».,  SflS.  J..  071 ;  Holme*  t.  aowes,  SO  W.  H,,  810. 

(9)  Bnmnrea  t.  Look,  10  Ves.,  470;  per  (r)  4  De  Q.  ft  Sm.,  448. 

support  hia  parents  during  their  lives.  Held,  sufficient.  Lester  v.  Lester,  28 
Gratt.,  787;  Lorentz  v.  Loreotz,  14  W.  Va.,  761. 

PuaSc  sale;  bid  mueh  under  value."]  Where  a  sale  at  public  auction  liaa  been 
spparentlj  fairly  coDducted,  specific  performance  will  be  decreed,  unless  tbere 
ia  atrong  proof  of  fraud  or  impoHition.  Burrotvs  v.  Lock,  10  Ves.,  470;  liOw- 
tber  V.  Lowthor,  18  id.,  lOS;  Collier  t.  Brown,  1  Cox,  428;  Bower  t.  Cooper, 
a  Hare.  408;  Borel  v.  Dann.  S  id.,  459;  OrifHtli  ».  Sprightly,  2  Bro.  C,  C.  178; 
8.  C,  1  Cox,  383;  Stephens  v.  Hotham,  1  K.  &  J..  871 ;  Russell  v.  Stinjsen,  8 
Hayw.  (Tenu.),  1;  Newman  v.  Meek,  1  Freem.  Ct  (Migs.f,  141;  Delafleld  v. 
Anderson,  7  Bmed.  &  M.,  (1;J0;  Beady  v.  Noakes,  28  N.  J.  Eg.,  48T;  Erwin  v. 
Parham,  18  How.,  187;  Byers  v.  8urget,  19  How.,  309.  Inadequacy  of  price, 
-coupled  with  other  circumstanceB,  may  be  a  controling  element  in  determining 
wliether  a  public  sale  was  fair  or  not.     Benton  v.  Shreeve,  4  Ind.,  66. 

Time  of  Ihe  inadequa^  of  tke  eonsideralion.}  The  inadequacy  of  considera- 
tion of  a  contract  sought  to  be  specifically  enforced,  must  be  determined  with 
reference  to  the  time  tue  agreement  was  made.  The  date  of  the  contract  should 
be  looked  to,  and  if,  at  that  time,  the  consideration  was  adequate,  it  is  enough- 
Hale  T.  Wilkinson,  21  Gratt.,  75;  Mortimer  v.  Capper,  1  Bro.  C.  C,  166; 
Woodcock  V.  Bennett,  1  Cow.,  711.  Bee,  however,  where  payment  was  to  be 
made  in  confederate  money.  Lore  v.  Cobb,  63  N,  C,  824;  Hudson  \.  King,  3 
HeiHk,  561 ;  McCar^  v.  Kyle,  4  Cold,  849.  See  as  to  price  rendered  inade- 
quate by  ladia.  "Wliiltaker  v.  Bond,  66  N.  C,  290.  Where  the  vendor  de- 
clared umaeif  satisfied,  after  entering  into  the  contract,  the  court  decreed 
Specific  performance    Woodrufl  v.  Hargrave,  Wright,  OSS. 
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inadequacy  of  coneideration  was  held  both  by  him  and  by 
Lord  St.  Leonards  to  be  no  bar  to  specific  performance, 
which  was  accordingly  decreed  at  the  suit  of  the  vendor.' 

§433.  One  case  before  Kindersley,  V.  C,  must  be  re- 
ferred to,  as  it  appears  to  break  the  recent  current  of  authori- 
ties. His  honor  there  considered  the  older  cases  on  the 
subject,  and  came  to  the  conclusion  that  mere  inadequacy 
of  price,  without  the  least  impropriety  of  conduct  on  the 
part  of  the  plaintiff,  was  a  safficient  defense ;  and  his  hoaor 
did  not  advert  tO  the  proposition  that  such  inadequacy 
must  amount  to  evidence  of  fraud,  but  treated  it  as  one 
form  of  hardship  which  prevented  the  action  of  the  court. (s) 

§  436.  The  general  ride  that  the  hardship  of  a  contract 

W  Fatcke  T.<>ni;,4I)niw.,ASl. 

>  In  Westerrelt  v.  Matbeeon.  1  Hoff.  Ch.,  S7,  tlic  court  refused  to  set  atide  a 
pnichose  of  land  made  for  t2,BuO.  its  bigheet  value  being  esUmated  &t  $8,500, 
upon  the  ground  tlutt  the  inadequacy  was  uot  su  gros^  as  to  iodtcale  a  fraud. 
Beymour  v.  Delaucey,  3  Cow.,  445,  was  a  caae  on  appeal  from  tLe  decision  of 
Chancellor  Kent.  The  learned  senator  nbo  dellvurM  tlic  prevailiag  opinion 
admitted  that,  when  the  inadequacy  of  price  was  strong  evidence  of  fraud,* 
the  contract  would  not  be  carried  into  eiecution.  "It  is  not  to  be  denied,"  he 
observed,  "that  it  is  the  settled  doctrine  of  the  court  of  chancery,  that  it  will 
not  carry  into  effect,  apeciflcally,  a  contract,  when  the  inadequacy  of  the  price 
amouuts  to  conclusivo  evidence  of  fraud."  But  he  could  not  admit  that  inade- 
quacy of  price,  not  amounting  to  fraud,  was  sufficient  to  stay  the  applicatioD 
of  a  court  of  equity  to  enforce  the  specific  performance  of  a  private  coittnict  to 
sell.  It  should  be  remarked  that,  althougii  the  decision  was  reversed,  it  waa 
upon  a  different  point,  a  question  of  fact;  and  that  the  views  of  Chancellor 
Kent  were  concurrenl;  with  the  opinion  of  the  court  of  errors.  "  Excess  of 
price  over  value,  though  considerable,"  it  in  said  in  t'athcart  v.  Robinson,  5 
Fet.,  203,  "  if  the  contract  be  free  from  imposition,  is  not  in  itself  sufficient  to 
prevent  a  decree  for  speciQc  performance."  And  no  doctrine  of  equity  is  bet- 
ter settled  than  this,  whether  m  regard  to  vendor  or  vendee.  Oamett  v.  Macon, 
2  Brock.,  IH.'J;  Rodman  v.  Zilly,  Saxton,  320;  White  v  Thompson,  1  Dev.  & 
Bat.  Ch.,  4«8;  Tripp  v.  Tripp,  Rice's  Ch.,  84;  Bean  v.  Valde,  3  Mia*.,  128.  In 
the  recent  case  of  vlele  v.  Troy  and  Boston  R.  R.  Co.,  21  Barb.  8up.  Ct.  Rep.,  , 
581,  It  was  decided  that,  where  a  bill  for  the  specific  performance  of  a  contract 
WBfi  brought  before  a  court  of  equity,  the  court  would  make  no  inquiry  into 
the  adequacy  of  the  consideration,  unless  the  inadequacy  be  so  great  as  to  raise 
a  conclusive  presumption  of  fraud.  This  is  undoubtedly  the  law  of  the  State 
of  New  York  at  the  present  time.  There  is,  perhaps,  a  distinction  lo  be  taken 
between  cases  of  private  sales  and  sales  at  auction.  In  reference  to  the  last,  it 
has  been  several  times  decided  that  inadequacy  of  price  did  not,  in  any  case, 
amount  to  conclusive  evidence  of  fraud.  White  v,  Damon,  7  Ves.,  80.  In  the 
case  of  Borcll  v  Daun,  the  vice-chancellor  said :  Fraud,  in  the  purchase,  is  of 
the  essence  of  the  objection  to  the  contract,  on  the  ground  of  inadequacy. 
The  only  exception  to  the  rule  for  decreeing  the  specific  performance  of  ao  un- 
executed contract,  on  the  ground  of  inadequacy  of  consideration,  is  that  it  is 
BO  groea  that,  of  itself,  it  proves  fraud  or  impoeiiion  on  the  part  of  the  pur- 
chaser. The  case,  however,  must  be  strong,  indeed,  in  which  a  court  of  justice 
shaU  say  that  a  purchaser,  at  a  public  auction,  between  whom  and  the  vendors 
there  has  been  no  previous  communication  affecting  the  fairness  of  the  sale,  is 
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is,  independently  of  fraud,  a  ground  for  refusing  its  specific 
performance,  would  seem  to  carry  with  it  the  particular 
rule  that  inadequacy  of  consideration,  when  amounting  to 
hardship,  but  not  to  fraud,  should  yet  be  a  defense.  But 
there  appears  (notwithstanding  an  expression  of  opinion 
from  the  bench  to  the  contrary[^])  great  good  sense  in  re- 
fusing to  adopt  such  a  rule.  To  make  a  contract  for  an 
insufficient  consideration  incapable  of  enforcement  by  the 
purchaser,  would  be  practically  to  prevent  a  man  from  sell- 
ing his  property  at  less  than  its  value — however  impossible 
it  might  be  to  sell  it  at  its  value,  however  desirous  he  might 
be  to  sell  it  for  the  price  actually  obtained,  however  desira- 
ble it  might  be  for  his  interest  that  he  should  do  so,  and 
however  unwilling  or  onable  the  purchaser  might  be  to  pur- 
chase at  its  full  value.  The  rule  would,  when  it  did  not 
stop  the  sale,  yet  further  reduce  the  amount  receivable  by 
the  vendor,  because  the  purchaser  would,  in  effect,  indem- 
nify himself  for  the  risk  he  ran  by  offering  less  purchase 
m<»iey  than  he  otherwise  would  have  done.  The  freedom 
of  contract,  including  in  it  the  freedom  to  enter  into  en- 
forceable contracts,  should  never  be  infringed  without  suffi- 
cient cause.  But  furthermore,  if  inadequacy  of  considera- 
tion short  of  fraud  were  a  bar  to  specific  performance,  the 
question  would  arise  as  to  the  amount  of  inadequacy  which 
should  so  operate — a  question  not  easy  to  answer. 

%  497.  In  the  later  Boman  law,  these  difficulties  in  the 
way  of  relieving  against  inadequacy  of  consideration  in  cer- 
tain cases  were  overcome,  at  least  as  to  immoveable  prop- 
erty. By  a  constitution  of  the  Emperors  Diocletian  and 
Maadmian,  the  right  of  recission  for  inadequacy  of  consid- 
eration was  first  introduced.(u.)  Their  constitution  was 
adopted  by  Justinian.  It  fixed  the  arbitary  standard  of 
half  the  re^  price  as  that  which  would  give  the  sufferer  a 
right  to  the  interference  of  til's  law ;  when  the  price  paid 
did  not  amount  to  half  the  real  value  of  the  thing  sold,  the 
vendor  might  put  the  purchaser  to  his  election,  either  to 
take  back  the  purchase  money  and  restore  the  thing  sold, 
or  to  keep  the  thing,  and  make  up  the  deficiency  in  the 
purchase  money.(r)    The  old  French  law  adopted  the  same 

(V)  Cod.  lib.  It,  ut «,  s. 
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pnnciple,  except  in  the  case  of  sales  between  co-heirs  and 
co-proprietors,  where  a  defect  of  one-quarter  of  the  price- 
had  the  same  effect  as  a  like  defect  of.  one-half  in  other 
cases,  (m)  The  present  law  of  Prance  ia  embodied  in  articl& 
1674  of  the  Code  Civil,  which  ia  remarkable  for  the  strin- 
gency of  its  provisions  and  for  the  discassion  in  the  Coun- 
seil  d'Etat  of  which  it  was  the  result,  a  discnssion  in  which 
the  first  consul  took  a  prominent  part.(^)  It  enables  a  ven- 
dor of  an  immoveable  to  require  recission,  if  he  suffers  in- 
jury to  the  extent  of  more  than  seven-twelfths  of  the  price, 
though  he  may  by  the  contract  have  expressly  renounced 
such  right,  and  have  declared  that  the  price  given  is  the 
full  Value. 

§  438.  The  question  of  the  inadequacy  of  the  considera- 
tion must,  of  course,  be  decided  %t  the  time  of  the  contract, 
and  not  by  the  light  of  subsequent  events.'  It  is  true  that, 
in  a  case(^)  already  stated,  the  circomstance  of  the  con- 
tract having  been  made  during  the  excitement  caused  by 
the  South  Sea  scheme  was  allowed  as  a  reason  why  ^e 
court  relieved  a  purchaser  from  the  performance  of  his  con- 
tract ;  but  the  case  is  one  which  cannot  now  be  considered 
as  law,  and  the  principle  involved  seems  unjnst.  It  is  now, 
tiierefore,  well  established  that  the  time  of  the  contract  ia 
the  time  for  judging  of  Its  consideration ;  thus,  to  give  one 
example,  where  an  annuity  for  life  forms  part  of  the  con- 
sideration, and  the  life  drops  before  any  payment  is  made^ 
this  does  not  render  the  consideration  necessarily  Inade- 
quate, (r) 

§  499.  Where  the  contract  refers  the  price  to  a  valuer 
for  him  to  ascertain  between  the  parties,  this  fact  does  not. 
of  itself  preclude  the  court  from  inquiring  into  the  adequacy 
of  the  consideration,  (a)  and  this  inadequacy  of  considera- 
tion would,  of  coarse,  be  strengthened  as  a  defense  if  any 
circumstances  arose  which  threw  a  doubt  on  the  accuracy 
with  which  the  valuation  was  made.(&) 

g  430.  The  effect  of  an  undervaluing  by  the  valuers  is  a 

(w)  Polbl«T,  Tr.  dM  Obllf.,  Fart  1,  ch.  1,    port  In  GllberC  tHa  cua  wu  dwdded  on 


,.,_t.8,(i.  

Qt)  Tra{iloiiS|_Del«yeDls,f  7B7Bt_n^  _        ^»j  HorOnin  Tj^Cipper,  I  Bid,  C.  C,  196. 

B,  ^V«if»6. 


'raplonE,I>el«VeDls,f  TB7Bt  tea.  (»)  HorOniarT.  Cipper,  I  B 

»ae  T.  SbtUb,  MiprB,  { 1».   SbbKiciii       ^i  Pukan  t.  WUifar.  T.  A 


'  BMj  T.  Lloyd,  1  Vem.,  141, 
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question  which  haa,  however,  been  bnt  little  discussed  in 
oar  courts :  it  has  been, debated  with  the  usual  diversity  of 
opinion  by  the  wjiters  on  civil  law.(e)  It  is  conceived  that, 
if  the  undervalue  were  such  as  to  convince  the  court  that 
the  valuers  had  acted  nnder  fraud  or  mistake,  the  contract 
would  be  incapable  of  enforcement  in  equity :  otherwise,  if 
the  undervalue  did  not  so  convince  the  court. 

§  431.  The  question  of  inadequacy  of  consideration  in  a 
sale  of  reversionary  interests,  whether  arising  in  a  suit  to 
set  aside  the  sale  or  in  a  suit  for  the  performance  of  the  con- 
tract, was  formerly  governed  by  -special  considerations. 
The  law  upon  this  question  has,  to  a  certain  extent,  been 
altered  by  statute.  It  is  necessary,  therefore,  to  consider 
how  the  law  stood  before  the  legislative  alteration,  and 
what  is  the  extent  of  that  alteration. 

g  433.  Before  the  statute  hereafter  to  be  referred  to,  the 
defense  of  inadequacy  of  consideration  in  respect  of  con- 
tracts for  the  sale  of  reversions  had  two  peculiarities  which 
distinguished  it  from  the  like  defense  in  the  case  of  ordinary 
contracts.  It  was  clear  (1)  that  the  proof  of  inadequacy  was 
a  sufficient  defense,  though  there  were  no  accompanying  cir- 
cumstances of  fraud  or  oppression,  and  though  the  inade- 
quacy did  not  amount  to  evidence  of  fraud  ;(f2)  (2)  that  the 
burthen  of  proof  lay  on  the  plaintiff  purchaser :  it  rested 
on  him  to  show  that  the  price  was  adequate,  not  on  the  de- 
fendant vendor  to  show  that  it  was  inadequate,  (e) 

§  433.  The  principle  on  which  the  court  acted  in  these 
cases  was  that  a  man  possessed  only  of  a  future  interest 
sells  at  a  disadvantage ;  it,  therefore,  did  not  apply  where 
the  tenant  for  life  and  the  reversioner  concurred,  as  they 
together  "  form  a  vendor  with  a  present  interest ;  "(/■)  and 
BO'  where  a  vendor  had  a  rent-charge  of  £600  in  possession 
and  an  estate  in  reversion,  and  he  sold  a  perpetual  rent- 
charge  of  £600,  he  was  not  considered  as  within  the  prin- 
ciple now  under  consideration,  he  having  it  in  his  power  to 
secure  a  perpetual  rent-charge  of  that  amount  in  posses- 
sion. (^7) 

§  434.  The  mere  fact,  however,  that  some  interest  in  pos- 

i.llSS. 
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session  was  sold  together  with  the  reversion,  did  not,  at  least 
where  the  former  was  not  considerable,  take  the  case  out  of 
the  rale  ;(A)  as,  for  instance,  where  an  annuity  in  possession 
was  sold  together  with  the  reversion,  the  estimated  value 
of  the  annuity  being  only  about  one-sixth  of  that  of  the 
reversion,  (t) 

§  433.  Again,  the  principle  did  not  apply  where  the  re- 
versionary interest  was  sold  by  auction ;{])  and  this  for 
two  reasons.  First,  "there  being  no  treaty  between  vendor 
and  purchaser,  there  can  be  no  opportunity  for  fraud  or  im- 
position on  the  part  of  the  purchaaer.  The  vendor  is,  in  no 
sense,  in  the  power  of  the  purchaser.  "(£)  Secondly,  it  being 
clearly  established  that  the  market  price  of  the  reversionary 
interest,  and  not  the  estimate  of  actuaries,  was  the  criterion 
by  which  the  court  decided  the  question  of  undervalae,  (Q 
and  a  sale  by  auction  being  a  mode  of  ascertaining  that 
market  price,  it  followed  that  the  consideration  for  the 
transaction  and  the  value  in  the  eye  of  the  court  must  in 
such  cases  be  one  and  the  same,  a^d  that,  in  the  absence  of 
fraud,  no  question  of  undervalue  could  arise. 

§  436.  Such  was  shortly  the  state'of  the  law  before  the 
statute  31  Vict.,  ch.  4.  By  that  statute  it  was  enacted  that 
no  purchase  made  bona  fide  and  without  fraud  or  unfair 
dealing  of  any  reversionary  interest  in  real  or  personal 
estate,  should  thereafter  be  opened  or  set  aside  merely  on 
the  ground  of  undervalue. 

§  437.  As  regards  actions  for  the  rescission  of  contracts 
for  the  sale  of  reversions,  the  operation  of  this  act  is  clear. 
It  makes  mere  inadequacy  no  sufficient  ground  for  relief ; 
but  it  leaves  entirely  unaJFected  the  jurisdiction  which  re- 
lieves against  the  fraud  which  infects  catch'ing  bargains 
with  heirs,  reversioners,  or  expectants  In  -the  life  of  t^e 
father.  The  doctrines  of  the  court  which  throw  protection 
round  unwary  young  men  in  the  hands  of  unscrupuloua 
persons  ready  to  take  advantage  of  their  necessities  are 
entirely  unchanged,  (m) 

W  P«r  Lora  Eldon  in  D>tI>  t.  Dote  of  160;  Edwsrdi  y.  Burt.  9  Da  Q.  U.  A  Q.,  U. 

Marlboroiuh.l  Bw.,  lU.  Coailder  Porftct  T.  Lkso,  SO  BMT.lOTi  >  I>« 

WXwIof  FortmOMT.  T»7loT,4Slni.,  IK.  Q.  F.  A  J..  S8Si  Iiord  t.  Jeinila«,lIBeaT..T. 

U)  SbdlTT.  Nub,I Hu).. !31.  (m)  Tyler t. Tatet, L,  B.  11  Ea..SW;  SCb., 

at  FerLeMb,Vrc.,td.,3M.  684;  Eurl  of  Avlealbrd  f.  HoiAi.ia.BClv., 

(1)  Wanlle  v.  CHter,  T  Sim.,  tM;  p«r  Wlr-  lU;  Bernon  t.  Cook,  10  Ch.,  »l:  O'Boita  , 

na.V.  v..  Id  Borall  t.  Dum.  3  Ha.,  US;  T.BolinEbroke,!!  App.  a,8U;  N«TiU  v.Snal- 

BuiorAi<nM)TouctiT.T^,7CLftFiD.,tiie,  ling, lach.D., ore. 
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g  438.  But  the  act  is  silent  as  regards  the  specific  per- 
formance of  contracts  relating  to  reversions.  Does  it,  there- 
fore, leave  the  law  just  as  it  was  ?  or  does  it  for  all  purposes 
place  sales  of  reversions  on  the  same  footing  as  other  sales 
so  far  as  regards  the  qnestion  of  inadequacy  of .  considera- 
tion! No  decision  has,  it  is  believed,  been  given  upon 
these  CLuestions :  but  it  is  submitted  that  the  tme  concln- 
sion  is,  that  every  contract  for  the  sale  of  a  reversion  which 
cannot  be  relieved  against  ought  prima  facie  to  be  per- 
formed ;  that  the  object  of  the  act  was  to  place  bona  fids 
and  honest  sales  of  reversions  on  the  same  footing  as  other 
sales :  and  that  henceforth  in  specific  performance  actions 
there  will  rest  on  the  defendant  the  burthen  of  proving  in- 
adequacy of  consideration,  and  such  inadequacy  as  shocks 
the  conscience  of  the  court  and  constitutes  evidence  of 
fraud,  or  as  is  accompanied  by  other  circumstances  of  op- 
pression or  unfairness. 

§  439.  It  only  remains  to  add  as  affording  some  support 
to  this  conclusion  that  the  mle  throwing  the  burthen  of 
proof  of  adequacy  on  the  purchaser  was  adopted  in  specific 
performance  suits  in  obedience  to  decisions  to  that  effect 
in  suits  to  set  aside  the  transaction ;  and  not  on  any  inde- 
pendent ground  affecting  such  suits  in  particular,  (o) 

(0)  SME«DdBllT.BecteU,lR.  AHr.,8Sl;  ths  cama  (bw«  cited  uUl  railed  upon  In 
HliicknuuiT.8mta,aBau.,lS3i  andiroUM   JudimaQt. 
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CHAPTER  Vni. 

OP  WANT  OF   MUTUALITY   IN   THE  CONTRACT. 

§  440.  A  contract  to  be  specifically  enforced  by  the  court 
mnst  be  matual — that  is  to  say,  such  that  it  might,  at  the 
time  it  was  entered  into,  have  been  enforced  by  either  of 
the  parties  against  the  other  of  them,  (a)'  Whenever,  there- 
fore, whether  from  personal  incapacity  to  contract,  or  the 
nature  of  the  contract,  or  any  other  cause,  the  contract  la 
incapable  of  being  enforced  against  one  party,  that  party  is 
equally  incapable  of  enforcing  it  against  the  other,  though 
its  execution  in  the  latter  way  might  in  itself  be  free  from 
the  difficulty  attending  its  execution  in  the  former." 


'  MuiwUil]/  a*  to  obUgaHon  and  reme^.']  A  contract  which  is  sought  to  be 
Bpedflcally  enforced  must  be  mutual,  both  aa  to  the  remedy  and  the  obligation. 
Boucher  t.  Tanhusldrk.  S  A.  K.  Mareh.,  846;  Hutchinson  v.  McNutt,  1  Ohio, 
14;  Ohio  V.  Baum,  6  id.,  S88;  Oabeen  v.  Gordon,  1  HiU  Ch.  (8.  C),  51;  Mc- 
Murtree  v.  Bennett,  Hair.  Ch.,  134;  Hawley  t.  Sheldon,  id.,  420;  Benedict  i 
Lynch,  1  John.'B  Ch.,  370;  Germttn  t.  Machin,  6  Paige  Ch.,  383;  Beard  v.  Lii 
thicum,  1  Md.  Ch,,  845;  Bodlne  v.  Gladding,  31  Pa.  St.,  SO;  Jones  t.  Noble,  S 
Bush.  (Ky.J,  894;  Rider  t.  Gray,  10  Md.,  382;  Reese  v.  Reese,  41  id.,  604: 
O'Brien  t.  Penti,  48  id.,  562;  Ewins  t.  Gordon,  49  N.  H.,  444;  Richmond  - 
Dubuque  R.  R.  Co.,  38  Iowa,  423;  Taw  v.  Scott,  4Breu 'HtPa.),  49;  Cooper 
Fena,  3ICal.,  408;  DuvaU  v,  Myera,  3  Md.  Ch,,  401;  Measbn  v.  Kane,  68  Pa. 
St.,  835;  Luse  t.  Deitz,  46  Iowa,  306;  Maynard  t.  Brown,  41  Mich.,  308 
Smith  V.  Smith,  08  Ga.,  1S4;  Bronson  t.  CohiU,  4  McLean,  10;  Bnyder  t. 
Neefus,  63  Barb.,  63;  Marble  Co.  y.  Ripley,  10  Wail.,  830;  Mastin  t.  HaUey, 
61  Mo.,  190;  YaBsauit  v.  Edwards,  43  Cal.,  4B8. 

OpHon.'i  An  optional  contract  to  sell  property,  or  renew  a  lease,  without 
any  covenant  or  obligation  to  purchase  or  accept,  and  without  any  remedy  that 
Is  matual,  will  be  enforced  by  a  court  of  equity,  when  it  has  been  made  upon 

E roper  condderation,  or  forms  part  of  a  contract  between  the  parties,  that  may 
e  the  true  consideration  for  it,  Classon  v.  Bailey,  14  Johns.,  484;  In  re  Hun- 
ter, 1  Ed.  Ch  ,  1;  Woodward  v.  Aspenwall,  4  Sandf,,  372;  Hawralty  v.  War- 
ren, 18  N.  J.  Eq.,  134;  Vandoren  v.  Robinson,  16  id.,  366;  Green  v.  Richatds, 
38  Id.,  S3;  Bchroeder  V.  Gemehider,  10  Nev.,  855;  Corson  t,  Muirany,  49  Pa. 
St.,  88;  Boston,  etc.,  R.  B.  Co.  v.  Bartlett,  8  Cusb.,  334;  D'Arraev.  Keyser. 
36  Pa.  St.,  349. 

Ocmtinuing  offer  to  ««fi.]  An  agreement  to  sell,  provided  another  will  pur- 
chase, is  in  the  nature  of  a  continuing  offer,  and  when  accepted  completes  the 
contract.  De  Butte  v.  Uuldrew,  10  Cal.,  SOS;  Laffan  t.  Nagle,  9  Id.,  6«2; 
HallT.  Canter,  40  id..  66;  WiUard  v.  Taylor,  8  WalL,  657;  Napier  v.  Darling- 
ton, 70  Pa.  St.,  B4;  ManUn  v.  Perry,  85  Md.,  863. 
*  No  rule  in  equityis  k 
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§  441.  Thus  a  tenant  in  tail  cannot  enforce  a  contract 
entered  into  by  a  tenant  for  life,  becanse  the  tenant  in  tail 
conld  not  be  sned  on  it  -.{b)  an  infant  cannot  sue,  becanee 
he  coald  not  be  sued,  for  a  specific  performance  :(c)  a  pnr- 
chaeer  from  a  person  who  at  the  time  of  the  sale  had  no 
-estate  in  the  property  sold,  may  defend  himself  on  the  score 
-of  the  vendor's  original  incapacity  to  perform  his  part  xid) 
a  father  cannot  enforce  a  contract  on  the  part  of  his  mother- 
in-law  to  pay  him  an  allowance  in  consideration  of  his  giv- 
ing ap  to  her  the  custody  of  his  infant  children  daring  a 
specified  part  of  every  year:(e)  and  where  A.  agreed  with 
B.  not  to  join  in  baring  an  entail,  and  B.  agreed  to  convey 
to  A.  certain  parts  of  the  estate  on  his  entering  Into  pos- 
session, and  it  was  held,  on  the  authority  of  Collins  v. 
Plammer,(/)  that  such  a  contract  could  not  be  specifically 
-enforced  against  A.,  a  specific  performance  of  B.'s  part  of 
the  contract  was  refused  at  the  suit  of  A.'a  representa- 
tives. (£r)  On  the  same  principle  it  would  seem  that  a  con- 
tract entered  into  by  several  devisees  in  trust  for  sale,  of 

iwi  !__<_•  >n._v.  B«_h   111' Biok-  putf  of  fall  ue.  Tbe  ln(kDtcUlnotrecaTW 
>  dapoalt  uldon  the  aoDlrftot,  aicept  on  Iba 

Tha  sTOniid  of  ftkod.    WllHm  t.  SeUM,  Pekke, 

, ,. r,»<B,  Ud.Csa.lBe. 

Burpabspi  b«  axpUtnedon  thBgnmndof       (il)  HamulT.  Soott,  1  B.  JtHT.,t8S.    Cf. 

«  nUlflcMloD  b;  Die  InftDtarLer  attaining  bit  rorrer  v.  Nub,  89  Beav,,  1S7. 

mnjorttT,  or  aalwlDi  an  appltcatlon  In  eqaltj        (*)  Keniwdr  v.  May,  11  W.  K,  KB. 

of  tbe  lani  prlnet|i1e  t£at  the  coatraci,      miP.Wmi.,  IM. 

tbongh  T^dabla  br  tbe  Inltuit,  bludi  tbe      Oli  Hamilton  t.  Qnnt,  S  Dow,  38. 

P^ge,  288;  Woodward  v.  Harris.  2  Barb.  S.  C.  H.,  *S8;  PhiUips  v.  Berger, 
id.,  oil;  coDtlnucd  on  appeal,  8  id.,  C27;  sec,  also,  Sogers  t.  Saunders,  4  He. 
B.,  92;  Tyson  t.  Watts,  1  Maryl.  Ch,  Decis.,  13;  Beard  v.  Lintliicum,  id.,  S«j 
M'Murtrie  v.  Bennet,  Harring.  Ch.,  134;  Hawleyv.  Sheldon,  id.,  430;  Cabeeu 
T.  Gordon,  1  Hill.  Ch.,  51.  In  Bronson  v,  Cahill,  4  McLean,  Ifl,  a  bill  -was 
brought  in  equity,  by  Iho  vendors  of  certain  land,  to  enforce  specific  execution 
of  the  contract  of  sale.  It  appeared,  however,  that  a  part  onlv  of  the  vendota 
had  agreed  to  make  a  good  and  sufficient  title  to  the  land.  Held,  that  there 
was  a  want  of  mutuolitj  in  the  contract,  and  that  specific  execution  could  not 
he  enforced.  The  game  question  arose  in  Tjson  v.  Watts,  1  Maryl.  Ch.  Deds. 
IS.  There,  the  manifest  object  of  the  party  resiBting  a  decree  for  the  speciflc 
performance  of  a  contract,  and  one  which  he  Buppoara  he  had  secured  by  the 
contract,  waa  to  have  the  minerals  on  his  farm  worked  as  well  as  explore!;  by 
the  contract  he  gave  A.  full  power  lo  make  exploiatlona  and  work  the  mines; 
hut  the  only  engagement  on  the  part  of  A.  was  limited  to  explorations,  and  he 
was  not  bound  to  work  the  mines.  Upon  this  state  of  the  case  the  court  de- 
cided the  contract  to  he  deficient  in  reciprocity  of  obligation,  and  refused  its 
specific  performance.  A  party  not  bound  by  the  agreement  itself,  has  no  right 
to  call  upon  a  court  of  equity  to  enforce  specific  performance  aghast  the  otfier 
contracUng  party,  by  expressing  his  willingness,  in  his  bill,  to  perform  his  part 
of  the  engagement.  His  right  to  the  aid  of  the  court  does  not  depend  upon 
bis  subsequent  offer  to  periorm  the  contract  on  his  part,  but  upon  its  original 
obligatcnr  character.  Duvall  v.  Myers,  3  Md.  Ch.  Decis.,  401;  see,  also,  the 
case  of  Bodine  t.  Gladding,  31  Penn.  (9  Harris),  50. 
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whom  one  was  a  married  woman,  wonld  be  nnenforceable 
by  eifeber  side.  (A)  So  where  the  relief  sought  was  analogous 
to  the  specific  performance  of  a  grant  of  an  office,  the  court 
held  that,  the  duties  and  services  incident  to  the  office  being 
personal  and  confidential  in  their  character,  sx>ecific  per- 
formance could  not  have  been  decreed  against  the  plaintiff 
at  the  suit  of  the  defendant ;  and  consequently,  that  the 
plaintiff  could  not  sue  the  defendant,  though  there  were 
no  personal  daties  to  be  performed  by  the  defendant.  (J) 
Again,  where  the  plaintiffs  had  agreed  to  perform  certain 
services  in  working  a  railway,  which  were  of  such  a  confi- 
dential nature  that  the  court  could  not  have  enforced  them 
if  the  defendants  had  sued  the  plaintiffs ;  and  the  de- 
fendants were  to  pay  money,  and  do  nothing  else;  the 
court  refused  specific  performance,  on  the  ground,  amongst 
others,  of  want  of  mutuality.  (^■)  The  like  objection  pre- 
vailed where  the  plaintiff  sued  on  a  contract  under  which  he 
was  to  construct  a  railway,  and  offered  to  make  the  railway 
and  asked  for  payment.(^) 

g  443.  A  doubt  was  at  one  time  entertained  whether 
there  existed  the  proper  mutuality  between  a  person  having 
entered  into  a  contract  to  take  a  lease  from  a  tenant  for  life 
with  a  leasing  power  and  the  remainderman  :{t)  bat  that 
doubt  is  now  resolved,  and  it  seems  clear  that  such  a  con- 
tract may  be  enforced  by  either  of  these  partie8.(OT) 

§  443.  The  mutuality  of  a  contract  is,  as  we  have  seen,  to 
be  judged  of  at  the  time  it  is  entered  into  ;  so  that  it  is  no 
objection  to  the  plaintiff's  right,  that  the  defendant  may  by 
delay,  or  other  conduct  on  his  part  subsequent  to  the  con- 
tract, have  lost  his  right  against  the  plaintiff,  (ti.)'    And  ac- 

<A)  That  the  pnrchuer  conld  not  eolOrce  uhI  wUB  I>  not  b&d  fbi  wont  of  mntDalllf , 

mch  K  contract  bm»  been  dsclded.    Avery  t.  uid  mkr  be  enforced  bv  them.    FenellT  ~ 

Qrtttn.L.  aSEq.tOS.  ADdereoD,  I  Ir.  Ch.  B  ,  AS.    Thagronnda 

(0  PlckerlnK  T.  Blahon  of  Ely,  S  Y.  b  C.C.  thla  decliton  do  not  appear  Terr  coucluali 

C.W  *  Cr.ATeryT.Grlffln,L*RraRq,,B08. 

Ifi  JohaMn  T.  Sbrewaburr  and  Blnnlni-       Ik)  Peio  t,  Brlxhlon,  Uckfleld,  and  Ti_ 

bUD  BalliraT  Co.,  a  De  e.  M.  *  O.,  9\i:  bilrigeWeUa  BiIIwrt  Co.,  1  U.  ftU., US. 
"      "                  "       "           ""    "  J,BM;Or>l       (fiPerDoGrey.C. J..lnCanipbeUT.L«»Cb, 

;;  tW.k.ST  Ambl.,TtS. 

V.  Oomme,  1       t")  Shaanon  t.  Bradalnet,  1  Sch.  A  Lef., 

9  Vmm  .  410,  Bs,  parLIealarlr  S4.    See  lufta,  |  £60. 

_  that      (n)  SoatbSaaternBallwajCo.  T.  KnotblO 

lahand  Ha.,  1X3. 

'  And  the  rule  which  applies  to  cases  in  which  there  ia  not  such  mutuality  of 


remedv  at  the  tune  the  contract  ia  made,  ia  not  applicable  to  cases  in  which  the 
mututitity  of  remedy  is  talies  away  by  a  subsequent  continKent  event.  Moore 
T.  Fitz  Kandolph,  6  Leigh,  175.  See  Walton  v.  Coulson,  1  McLeao,  120,  which 
is  a.  case  agreeing  precisely  with  the  Southeastern  Railway  Co,  t,  Knott,  cited 
in  the  test. 
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cordingly  it  baa  been  held  to  be  no  defense  on  the  part  of  a 
railway  company  for  them  to  show  that  they  had  after  the 
contract  suffered  the  time  dnring  which,  by  their  statutory 
powers,  they  could  purchase  the  lands  to  expire  :{o)  if  such 
a  defense  were  sustained,  it  would  be  to  allow  defendants  to 
take  advantage  of  l^eir  own  neglect.  From  the  time  of  the 
execution  of  the  contract  being  the  time  to  judge  of  its  mu- 
tuality it  further  follows,  that  the  subsequent  performance 
by  one  party  to  t§rms  which  could  not  have  been  enforced 
by  the  otber  will. not  prpv«nt.  f>ia  »Kjpi-Him^  which  ..waixld 
arise  from  the  presence  of  such  terms.(p) 

§  444.  The  exceptions  or  apparent  exceptions  and  limita- 
tions to  the  doctrine  of  mutuality  may  now  be  considered. 

§  449.  (1)  The  contract  may  be  of  such  a  nature  as  to 
give  to  the  one  party  a  right  to  the  performance  which  it 
does  not  give  to  the  other — as  for  instance,  where  a  lessor 
covenants  to  renew  upon  the  request  of  his  lessee  :(j)  or 
where  the  contract  is  in  the  nature  of  an  undertaking,  (r) 
But  these  are  merely  cases  of  conditional  contracts :  and 
when  the  condition  has  been  performed,  as  for  instance,  in 
the  case  above  stated,  by  a  request  to  renew,  the  contract 
becomes  absolute  and  mutual  and  capable  of  enforcement 
alike  by  either  party.(«) 

§  446.  In  cases  arising  out  of  such  contracts,  the  court 
will  exercise  its  discretion  as  to  specific  performance  with 
great  care,  and,  it  seems,  view  even  somewhat  narrowly  the 
conduct  of  the  party  claiming  the  benefit  of  his  unilateral 
right  to  make  the  contract  absolute.(^ 

g  447.  (9)  Mutuality  may  be  waived  by  the  subsequent 
conduct  of  the  person  against  whom  the  contract  could  not 
originally  have  been  enforced :  thus,  where  a  purchaser 
contracts  for  an  estate  with  a  person  having  no  title,  or  not 
such  as  he  affects  to  sell,  and  the  contract,  therefore,  is  not 
mutual,  for  want  of  interest  in  the  vendor — yet,  if  the  pur- 

;a)  Hftwkcf  T.  EiBlem  Coautlea  RailiTK;  (p)  SopeT.  Hnpa,  8  DeG.  H.  ft  ti..  711,748, 

Co.,  1  De  6.  H.  A  0-,  7S7,  TW;  8.  C,  B  H.  L.  orciTDltngUiaolMrmllonBorLord  BumlllT, 

C.,mi.M5.    TheobserTBllDiilorLonlCrBn-  H.  K.,  inS.  C,  SSBeav  ,BM 

'Wtoth  (tban  L.  J.)  to  Bhurl  v.  LouilaD  and  <g)  Cbulemian  y.  Mwid,  B  H>  ,  aCB.    8m 

MoTU-WwIernB<llwK7Co,lD«Q.X.AO,  Bell  T.  HowarU,  S  Hod,  301,  SM. 


a  ttw  contniT,  m>;  probablj  be  Ikken       (r)  PBlmei  t.  acolt.  1  B  ft  Mr- 

cmrmledbTEiUlordililp'icoiicaiTeDoa      (j)  Cf.  WeeditiE  t.  WshUdk,  1  J 

In  Bawkaa' Cue  in  the  HooM  of  Lord6    See,   wbere  a  condluoiial  rontract  h 


to  be  OTcrmled  tj  bit  lordiblp't  coucaireDoa 

in  Bawkea' Caw  in  the  HooM  of  Lord6    See,   i 

^•0,  Seottl»h  Nonh^ilar^BjiilwBT^Co.  J.    abjolnW^hy  the  exarcliB  of  an  opUoB^pf  pur. 

_H'.  N,!86.,, 
D,  e  Ba.,  SC& 


....!,  bowever,  Die   cbaM.    Couilder  Alderaon  v. 

'mined  wa>   one  of  con.    Ex.  D..  29S,  SOt  [rererMd  W.  N  ,  1891,  p.  88). 
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chaser  investigate  the  title  and  make  reqaisitioim  or  concur 
in  proceedings  for  the  purpose  of  remedying  the  defect,  he 
is  aiterwards  precluded  from  setting  up  the  original  want  of 
mutuality  in  the  contract.(t£) 

§  44§.  And  so  where,  from  the  relation  of  the  parties  to 
one  another,  the  contract  is  originally  binding  on  the  one 
and  not  on  the  other,  the  latter  may  by  action  waive  that 
want  of  mutuality,  and  enforce  the  specific  performance  of 
the  contract ;  as  in  the  case  of  an  action  by  a  cesiui  que 
trust  against  his  trustee  for  the  performance  of  a  contract 
for  sale,  such  a  contract  being  originally  binding  on  the 
trustee,  and  not  on  the  beneficiary.  (»)  The  case  of  aeon- 
tract  for  sale  by  a  voluntary  settler  ia  similar,  for  though 
he  is  incapable  of  enforcing  the  contract  against  an  unwil- 
ling purchaser,  (fo)  the  purchaser  may  waive  the  want  of 
mutuality  and  ^orce  it  against  hini.(rr) 

g  449.  (3)  Another  apparent  exception  to  the  principle 
in  question  is  afforded  by  Hie  doctrine  which  was  estab- 
lished very  soon  after  the  passing  of  the  Statute  of  Frauds, 
that  in  case  of  contracts  which  by  that  statnte  are  required 
to  be  in  writing,  a  party  who  bas  not  signed  the  contract 
may  enforce  it  against  one  who  has.(j/)' 

§  4a©.  It  has  been  alleged  in  support  of  this  doctrine,  in 
th@  first  place,  that  the  statute  only  requires  the  contract  to 
be  signed  by  the  party  to  be  charged  therewith  or  his  agent, 
and  is  silent  as  to  the  signature  of  the  other  party.(z)  But 
this  reasoning  seems  inconclusive ;  becaus<B  the  doctrine  of 
mutuality  is  independent  of  the  statute,  and  where  one 
party  has  signed  and  the  other  has  not,  the  rights  of  the 

(u)  SalUbarr  t.  E&tcb«t,  iT.  A  C.  C.  C  (■!  HanoD  T.  Orer,  B  Vio.  Atir.,6as,  til.  4, 

Hi  HoRgart  T.  Scott,  l  B  AMv.,tS&.  In  9S  Cu.  11;  B.  C,  1  Cm.  In  <:ti.,lMi  Bnck. 

(f)  Exp&rteLacey.e  V<a.,  Bis.  haawf.  Croabjr.aKq  Ca.  Ab.,Sl,pl.Mikttd 

(u)  Smltli  V.  (lUlmd,  1  Mtr.,  I£t;  JobaaoD  Me,  u  to  Ihe  Inuraat  of  tlie  par^  wbo  bM 

v.I/«>nl,T.AR,38I;  Clarke  T.  WlllaU,L.  not  ■Igtied,  Horsan  r.  HoUbrd,  1  Bm.  AOUI:, 

B.  T  Ex.,  SiS.    In  Feler  v.  NlcollhL.R.  11  101.    See,  too.  Inftm,  HtTT. 

Eq.,  381,  Stoan,  V.  C,  held  that  the  rule  (i)  Coleman  t.  UpcoLS  VId.  Abr,  ni.pL 

establliihFd  liy  SmlCb  T.  Oarluid  did  not  ap-  IT;  Child  T    Comber.  B  Sw.,  tiS  n. ;  Back- 

EbaHT  who  admitted  that  be  waa  hanw  v.  Kobnn.ld.,  4M  u.;  Beton  '     ~'    " 


See  aopra.  1 387,  and  nols  tbere. 

(z)  llackleT.ktlctiell,IBVM.,10a;  andie 
Boeber  v.  WllUama,  1.  B.  W  Kq.,  tlO. 


Jl  t  B.,  MS. 


'  la  aupport  of  this  exception,  see  Beton  t.  Slade,  7  Yes.,  375 ;  Fowie  t.  Free- 
man, 9  id.,  S57;  Clason  t.  BaUer,  14  J(dia.  Bep.,  184;  HcCrea  t.  Piirdy,  IS 
Wend..  400;  Woodward  v.  ABpinwall.  S  Sandf.  S.  C.  B,372i  Snthedand  t. 
Bclgga,  1  H&rc,  84.  But  see  the  comments  of  Lord  Redcsdsle  In  Lawrence  r. 
BttUer,  1  Bch.  &  Lef.,  18;  and  of  VeiploDck,  aenator,  in  Davids  t.  Sliieids, 
«  Wend.,  863. 
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parties,  which  before  the  statute  were  mutnal,  have  by  force 
of  it  ceased  to  be  such,  (a)  A  more  satisfactory  reason  is 
that,  by  instituting  proceedings,  the  plaintifF  has  waived 
the  original  want  of  mutuality,  and  rendered  the  remedy 
mutnal.  (d) 

§431.  On  the  same  ground,  a  contract  contained  in  a 
deed-poll  was  enforced,  notwithstanding  an  objection  taken 
from  the  unilateral  nature  of  the  instrument,  (c) 

§  439.  (4)  Where  the  vendor  has  not  substantially  the 
whole  interest  which  he  contracted  to  sell,  he  cannot  enforce 
the  contract  against  the  purchaser,  and  yet  the  purchaser 
can  generally  enforce  it  against  Mm  by  compelling  him  to 
convey  what  be  can,  viih  an  abatement  of  the  purchase- 
money  as  compensation  for  the  deficiency.  This  subject 
will  be  found  discussed  in  a  subsequent  chapter,  (d) 

I  493.  In  two  Irish  cases  decided  by  Lord  Redesdale,  in 
each  of  which  the  party  seeking  to  enforce  the  contract  was 
at  the  time  when  he  entered  into  it  aware  of  the  defect  in 
the  other  party's  title,(e)  the  principle  stated  in  the  last 
preceding  section  was  held  not  to  apply. 

§  454.  In  one  of  these  cases,  a  tenant  for  life  entered  into 
a  contract  with  the  plaintiff  to  grant  a  lease,  which  he  could 
not  do  without  the  consent  of  trustees :(/)'  the  consent  was 
refused,  the  contract  being  in  fact  intended  to  give  a  fine  to 
the  tenant  for  life  in  fraud  of  the  power :  the  intended  lessee 
filed  his  bUl  against  the  tenant  for  life,  and  contended  that 
he  was  at  least  entitled  to  such  a  lease  as  the  tenant  for  life 
could  grant  out  of  his  estate.  But  Lord  Bedesdale  dis- 
missed the  bill  for  want  of  mutuality.  "No  man,"  he  said, 
"  signs  an  agreement  but  under  a  supposition  that  the  other 
party  is  bound  as  well  as  himself :  and,  therefore,  if  the 
other  party  is  not  bound,  he  signs  it  under  a  mistake  ■,"{ff) 


lb)  Child  T.  Combor,  8  8w.,  133  n. ;  Soton  T.  (d)  1 
SUde,  T  Ve«..  leS:  Foirle  t.  rraamui,  S  Id  ,  Uj  ^ 
KU  par  OnuX,  Ml  B.,  Id  WsMern  t.  Rauell,   Mtrtb 


Put  IV,  <jh«n.  11 
That  thli  dreo 


KU  par  Onu>(,ILB.,  Id  WsMeniT.  Rauell,    Mtrtl?  ntt&l  to  ralleT,  lea  Infn,  I ISSI ;  Barker 


Cos,  «  th.  D.,  (.__. 

(/)  LaimoaoD  *.  Bntler,  1  Scb.  t  Iief ,  13. 

(g)  1  Bch.  *  Lef,.  11. 


1  "  Wbere  the  vendor  h&e  contracted  to  coQvej  a  tract  of  land,  the  title  to  a 
put  of  wtuch  fails,  the  vendee  may  claim  a  specific  performance  of  the  con- 
tract as  to  the  residue  of  the  land,  with  a  compecisation  in  damages  in  relation 
to  vhlch  the  vendor  it  unable  to  give  a  good  title."  Morss  v.  Elmendorf,  11 
Faige,  2a7. 
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and  his  lordahip  considered  that  the  principle  above  stated 
only  applies  where,  on  the  faith  of  a  contract,  one  party  has 
put  himself  in  a  situation  from  which  he  cannot  extricate 
himself,  and  is,  therefore,  willing  to  forego  part  of  his  con- 
tract— where  an  injury  would  be  sustained  by  the  plaintiff, 
unless  he  were  to  get  such  an  execution  of  the  contract  as 
the  defendant  could  give.  In  the  other  case,  Lord  Redes- 
dale  further  observed  upon  the  specific  performance  of  con- 
tracts by  a  tenant  for  life  exceeding  his  power. (A)  "I 
think,"  said  his  lordship,  "courts  of  equity  should  never 
enforce  such  contracts,  whether  with  a  view  to  the  party 
himself  or  to  the  person  entitled  in  remainder.  '  In  the  first 
place,  it  is  unconscionable  in  the  tenant  for  life  to  execute 
such  a  lease,  because  it  brings  an  incumbrance  on  the  estate 
of  the  remainderman,  and  puts  him  to  litigation  to  get  rid 
of  it :  and  as  to  the  tenant  for  life  himself,  it  is  compelling 
him  to  do  what  is  to  be  the  foundation  of  a  future  action  for 
damages,  if  he  die  before  the  twenty-one  years.  The  court 
will  never  do  this,  but  will  leave  the  party  at  once  to  bring 
his  action  for  damages.  And  I  also  conceive  that  this  sort 
of  contract,  obtained  by  a  person  who  knew  at  the  time  the 
nature  of  the  title,  is  unconscionable  in  him,  as  he  makes 
himself  a  party  knowingly  to  that  which  is  a  fraud  on  the 
remainderman ;  and,  under  such  circumstances,  he  has  no 
claim  to  the  assistance  of  a  court  of  eqaity."(i) 

§  453.  This  view  of  the  jurisdiction  is  certainly  narrower 
than  that  entertained  by  previous  judges  :  it  has  been  re- 
marked to  be  such  by  Lord  Langdale,  M.  '&.,{/)  and  has 
been  disapproved  of  by  Lord  St.  Leonards.  "I  doubt," 
said  his  lordship,  speaking  of  Lord  Bedesdale's  dismissal  of 
the  bill  in  the  first  of  the  cases  above  alluded  to,  "  whether 
that  can  be  maintained  as  the  law  of  the  court  where  there 
is  no  fraud  in  the  transaction.  If  there  be  a  bonajide  inten- 
tion to  execute  the  power,  and  the  contract  cannot  be  carried 
into  effect,  I  do  not  see  why  the  interest  of  the  tenant  for 
life  should  not  be  bound  to  the  extent  he  is  able  to  bind  it, 
unless  there  be  some  inconvenience."  (A')    And  the  principle 

(»)  H«Riea  V.  Yielding,  l  Seh.  A  Lef.,  MS; 
eODtn,  Ncala  t.  MukcDiIs,  l  Ke.,  474. 
(1)  1  Sch.  A  L«f.,  «a.    8«,  RlTC,  US. 
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thna  stated  is  now  firmly  established,  notwithstanding  the 
objection  for  want  of  mutuality.  (Z)' 

<I)  SMlnfn.Fuliy.ahap.Il,  liaatiiMq. 

>  "It  is  also  perfectly  eyident,"  it  is  added  by  Walworth,  Chancellor,  in 
Moras  t.  Elmendorff,  11  I^ige,  288,  "in  thk  case,  that  the  complwnant,  at  the 
time  he  filed  his  bill,  was  aware  that  the  supposed  Kore  had  no  existence,  and 
that  Qo  Hpeciflc  performance  of  the  agreement  could  be  obtained  in  this  court. 
And  in  a  case  of  that  kind,  Chancellor  Kent  correctly  decided  that  thia  court 
ought  not  to  entertain  the  suit  merely  for  the  aaseasment  of  damages.  Hatch 
T.  Cobb,  i  John.  Oh.,  559;  Kempshall  \.  Stone,  5  id.,  193.  But  where  the  de- 
fendant deprives  himself  of  the  power  to  perform  the  contract  specifically, 
during  the  pendency  ot  a  suit  to  compel  such  performance,  this  court  may  very 
properly  retain  the  suit,  and  award  the  complainant  a  compensation  in  dam- 
ages, to  prevent  a  multiplicity  of  suits.  And  I  am  not  prepared  to  say  that 
such  a  decrea  might  not  be  proper,  where  the  defendant  lutd  deprived  himself 
of  the  power  to  pertorm  the  contract  prior  to  the  filing  of  the  bill,  but  without 
the  knowledge  of  the  complainant;  or  even  where  henad  never  had  the  power 
to  perform,  B  the  complainant  had  filed  hia  bill  in  good  faith,  supposing  at  the 
time  be  instituted  hia  suit  here  tbat  a  specific  performance  of  tiie  contract  could 
be  obtained  under  the  decree  of  this  court.  But  this  court  does  not  entertun 
Jurisdiction  where  the  sole  object  of  tliebill  is  to  obtain  a  compengation  in  dam- 
ages for  the  breach  of  a  contract,  except  where  the  contract  is  of  equitable 
cognizance  merely.  Nor  can  a  complainant  entitle  himseif  to  the  interference 
of  this  court,  to  give  him  a  compensation  in  damages  for  the  non-performance 
of  a  contract,  by  neglecting  to  state  in  his  bill,  that  the  defendant  is  unable  to 
perfonn  the  contract  Bpedlcallr;  where  that  fact  is  known  to  him  at  the  time 
qf  filing  his  bill  in  this  court.  For  if  the  facta  which  were  then  known  to  Mm 
nad  been  fully  stated  In  bis  bill,  the  defendant  might  have  demurred,  upon  the 
ground  that  the  complainant's  remedy,  if  an^  he  had,  was  at  law  and  not  in 
equity-  Or  he  might  nave  raised  that  objection  in  his  answer.  In  thia  case, 
-  therefore,  the  complainant's  bill  cannot  be  retained  for  the  purpose  of  obtain- 
ing a  compensation  in  damages  merely,  when  he  knew  that  he  could  expect 
Dotbing  more  than  such  a  compensation  in  damages  at  the  time  of  filing  his 
bill.  And  the  complainant  having  made  a  case,  by  bis  bill,  apparently  entitling 
him  to  a  specific  performance,  he  cannot  now  insist  that  the  defendant  has 
waived  the  objection,  that  the  remedy  of  the  oomplidDJUit  was  at  law;  because 
lie  did  not  demur  to  the  bill,  or  state  that  objection  In  his  answer." 
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CHAPTER  IX 

OF  THE   ILLEGALITY   OF  THE   CONTRACT. 

§  436.  The  illegality  of  a  contract  or  of  any  part  of  a  con- 
tract 13,  of  course,  a  bar  to  ita  Specific  performailce,  as  well 
as  to  every  other  proceeding  by  which  either  of  the  parties 
may  seek  to  enforce  ii.{a)  The  interference  of  the  court  is 
prevented,  whether  the  contract  was  illegal  at  the  time 
of  its  being  entered  into,  or  was  then  legal  but  has  been 
rendered  ill^al  by  subsequent  statute  law  before  ita 
execution. (6)  But  in  the  latter  case  the  court  is,  it  seems, 
anxious  to  find  some  means  of  executing  the  contract  so  far 
as  it  may  be  done  without  violating  the  law.(c)' 

(a)  Beeln&*,lMl.  uluglon  *.  Briscoe,  B  Mod.,  SI;  knd  Inlrm, 

[»i  AtUBMD  V.  BitcbUs,  10  Xut,  WO,  G34;  f  m. 

Barker  T.  UodgKiii,!  It.  A  S.,!S7;  EBpuKo  (e)  BettenrorUi  t,  Deuiof  Bt  FBDl'i,S«i> 

T.  Bawden,4£L«Bl.,9eS.    He«,  alao.  Win-  C.  la  ClL,W;  liil»,|«ee. 

I  Suit  at  laid  down  by  Walvorth,  Oh,  ^  Pntt  v.  Ad&me,  7  Paige's  Cb.,  61S.n 
"  It  is  a  well-settled  principle  of  the  commou  law,  that  no  court  of  JusUce  will 
lend  its  aid  to  enforce  the  perfonnuice  of  anj  contract  or  agreement  which  was 
intended  hy  the  parties  thereto  to  contravene  to  provlalons  of  a  positive  law, 
or  the  performance  of  a  contract  which  is  contrary  to  public  policy."  Consult, 
under  thia  head.  Enowlea  v.  Uaryiton,  11  Yes.,  168;  Ewing  v.  Oabaldistonc,  % 
Mvl.  &Cr.,68;  De  Begula  v.  ArnflsteBd,  lOBing.,  107;  Gas-light  Co.  v.  Turner, 
7  Scott,  779;  Wethenirv.  Jones,  8  B.  &  A.,  231 ;  Seidenbender  v.  Charlee,  4  Berg. 
&Rawle,  109;  Hall  t.  UuUin,  SHar.  &  Johns.,  198;  Scott  v.  DuSy,  14  Pa.  St., 
18;  Boutwell  v.  Foster.  24  Vt.,  4^;  Brian  v.  Williamson,  7  How.  (Mias.),  14; 
Huston  V.  Hamblin,  82  Me .  448.  Even  where  the  parties  consent,  such  a  con- 
tract cannot  be  decreed.  Fowler  t.  Scully,  78  Pa.  St.,  466.  It  cannot  be  en- 
forced, even  if  after  the  making  of  the  contract  the  statute  has  been  repealed. 
In  such  case  the  court  will  carry  out  the  intention  of  the  parties,  so  nr  as  it 
can  do  so  without  a  violation  of  law.  Oallilaad  v.  Phillips,  1  S.  C-,  S2;  Bet- 
teraworth  v.  Dean  of  Bl.  Paul,  8el.  Cas.^  in  Ch,,  eC 

Oonfroct  t'nMnfraMnfwnqf  jmUii^poltbv.]  "  The  power  to  declare  a  contract 
void  for  being  in  contravention  of  sound  public  polity,  is  a  Teiy  delicate  and 
undefined  power,  and,  like  the  power  to  declare  a  statute  unconstitutional,  it 
should  be  exercised  only  in  cases  free  from  doubt."  Richmond  v.  Dubuque 
R.  H.  Co.,  26  Iowa,  181. 

Pmtiet  U)  the  amtraet  not  egwUly  guUig.'^  The  court  will  afford  relief  to  the 
more  innocent  party,  where  equity  requires  It;  unless,  however,  the  parties  to 
a  contract  sought  to  be  specifically  enforced  are  tn  pari  deU'eta,  as  well  as  parti- 
eep*  erimirut.  "Where  both  partiee  Are  in  deUeio,  concurring  In  an  illegu  act, 
it  does  not  always  follow  that  they  stand  in  pari  Mielo,  for  Uiere  may  Be,  and 
often  are,  very  different  degrees  in  their  guilt.  One  party  may  act  under  cir- 
cumstances of  oppression,  imposition,  hardship,  undue  influence  or  great  ine- 
quality of  age  or  condition,  so  that  his  guUt  may  be  far  less  in  d^ee  than  that 
of  his  assomte  in  the  offense.  And  besides  there  may  be,  on  t£e  part  of  the 
court  itself,  a  necesrity  of  supporting  tlie  public  interest,  or  public  policy,  in 
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§  4jS7.  Jn  the  case  of  foreign  contracts,  they  must,  in 
order  to  be  enforced  here,  be  legal  according  to  the  law  of 
tliis  country ;  and  this  notwithstanding  that  sach  foreign 
contracts  may  have  been  made  with  a  view  to  performance 
abroad  and  to  foreign  laws.  It  is  not  enongh  that  they  axe 
valid  according  to  the  law  of  the  country  where  they  were 
made.  For  "when  the  courts  of  one  country  are  called 
upon  to  enforce  contracts  entered  into  in  another  country, 
the  question  to  be  considered  is  not  merely  whether  the  con- 
tract sought  to  be  enforced  is  valid  according  to  the  laws  of 
the  country  in  which  it  was  entered  into,  but  whether  it  is 
consistent  with  the  laws  and  pohcy  of  the  county  in  which 
it  is  sought  to  be  enforced,  "(d) 

§  458.  What  constitutes  iJlegaUty  in  all  the  various  spe- 
cies of  contracts  which  may  exist  between  man  and  man  is 
a  subject  of  enormous  dimensions,  regulated  in  part  by  the 
statute  law  of  the  realm,  in  part  by  considerations  of  public 
policy,  (tf)  and  in  part  even  by  the  rules  which  the  courts 
have  adopted  for  the  general  protection  of  all  snitors.(y)' 

lO)  Bom  *.  Hiipa,a  Ds  O.  H.  A  O.,  m,  Broinilow,i'H.  I..  C,  I,  and  ttWCMMtlura 

TWj  per  Loid  EJlenboiODKbi  C.  J.,  la  PoUoi  coUecMd.                                                                  \ 

T.  Brawn,  a  Eut,  ISl.  (/)  Cootb  T.  JackMD,  0  Vat.,  13. 

(a)  Ai  to  this  cl>N,  MS  Eforton  t.  Lotd 


ffheaton  v.  Hibbard,  30  John.,  a90[ 
DetniDg  7.  Sum,  28  Ind.,  41S;  Bcotton  v.  State,  SI  id.,  63;  SandfoM  v.  Jones, 
8S  Cal..  481;  ReyneU  t.  Bprye,  81  L.  J.  Chan.,  681.  681;  Tmcy  v.  Tahnage,  14 
N.  Y..  162;  Freelove  t.  Cole,  41  Barb.,  SIS;  Ford  t.  Harrington,  16  N.  Y.,  3BC; 
Lowell  T.  Boston  and  Lowell  R.  R.Co.,  38  Bck.,  24;  Mount  v.  Waite,7  John., 
4M;  Atlas  Bank  y.  Nahant  Bank,  8  Met.,  661. 

Contid^ation  vntauiful.']  The  Illegality  may  refer  to  either  the  consideration 
or  to  any  of  the  aUpiUations  of  an  agreement.  A  contract  will  not  be  Specifi- 
cally enforced,  which  grew  immediately  out  of,  oi  Is  connected  with,  an  act  or 
other  contract  which  is  immonU  or  Illegal.  Paton  v,  Stewart,  78  III.,  481 ; 
Whittaker  r.  Bond,  68  N.  C,  290;  Anustrong  v.  Talor,  II  Wheat.,  368;  Wil- 
son T.  Spencer,  1  Rand.,  76;  Bowman  v.  Cunningham,  78  111.,  48;  Dodson  v. 
Swan,  3  W.  Va..  511 

'  Cases  of  illegality  of  contract  proceed  in  violation  of  public  policy  or  of 
some  flxed  and  artificial  lule  of  the  law,  and  are,  therefore,  considered  as  analo- 
gous with  cases  of  constructive  fraud;  which,  "allhoush  not  originating  in 
any  actual  evU  design  or  contrivance  to  perpetuate  a  fraud  or  injury  upon  other 
persons,  are  yet,  by  their  tendency  to  deceive  or  mislead  other  peraona,  or  to 
Tiolate  private  or  public  confidence,  or  to  impair  or  injure  the  public  InlereetB, 
deemed  equally  reprehensible  with  positive  fraud,  and,  therefore,  are  prohibited 
by  law,  as  within  the  same  reason  and  mischief,  as  acts  and  contracts  done 
mait>  animo."  Story's  Eq.  Jur.,  g  £68;  see  Chesterfield  v.  Jansen,  3  Ves.,  136; 
Newland  on  Contracts,  ch.  83,  p.  469 i  Osioond  v.  Fitzroy,  3  P.  Will.,  181 
(note). 
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It  will  be  needful  here  only  to  enter  into  the  aubject  so  far 
as  it  peculiarly  aflCects  actions  for  specific  performance. 
§  43V.  The  nature  of  a  defense  founded  on  the  illegality 

Courts  of  equity  relieve  against  them,  on  grounds  of  public  policy.  Drury  v. 
Eooic,!  yem.,413;  Keyr.Bradsli&w.a  id,,  102;  Duke  of  Hamilton  t.  Mohun, 
a  id.,  esai  Keaf  V.  AHeo,  id.,  S88;  Tochev.  Atkins,  1  id.,  «l;  Gale  v.  Lin- 
coin,  id.,  475;  Kemp  v.  Coleman,  1  Selk..  158;  Baker  v.  White,  3  Vera.,  315; 
Boynton  v.  Hubbard.  7  Mass.,  113.  They  are  deemed  incapable  of  confirma- 
tion, and  money  paid  under  them  may  be  recovered.  Cole  v.  Gibson.  1  Ves., 
603;  Smith  V.  Bruning,  3  Yem.,  S93.  See,  also,  the  case  of  Williamson  t. 
Gihon,  3  Sch.  &  Lefr.,  835,  in  which  the  doctrine  of  the  court  was  carried  to 
its  utmost  limits. 

Chntraeii  in  rettraint  of  marriage  an  void.]  England  v.  Downs.  3  Beav., 
S42;  Conrad  t.  Williams,  6  Hill,  44S;  Hallley  v.  Rice,  10  East,  32;  Lowe  v. 
Pwrs,  Burrows,  2326;  Baker  v.  White,  3  Vem.,  315;  see,  also,  Woodhouae  v. 
Shipley,  2  Atk.,  58C;  Key  v.  Bradshaw.  3yern.,  102.  But  conditions,  annexed 
to  jpm,  legacies  and  denses,  in  restraint  of  marriage,  are  not  void,  if  they  ate 
reasonable  in  Uiemselves  and  do  not  directly  or  virtually  operate  on  an  undue 
restiaict  upon  the  freedom  of  marriage.  Btoij'B  Eq.  Jur.,  g  380.  Neither  is 
it  any  objection  to  a  contracl  that,  by  Its  terms,  it  postpone  the  day  of  marriage, 

Provided  that  the  postponement  be  not  unteasouaole.  Scott  v.  Tyler,  3  Dick., 
18;  Btackpole  v.  Beaumont,  8  Ves.,  96. 

A  eondxtian  that  a  widow  thall  not  marry,  it  Is  said,  is  not  unlawful  Stoiy's 
Eq.  Jur.,  §385. 

Gantraett  in  retlrainl  of  trade  art  alto  wid.  ]  Uitchell  t.  Beynolds,  I  P.  Will. , 
181;  Pierce  v.  Fuller,  6  Mass.  Rep.,  333;  but  contracts  in  restraint  of  trade  la 
a  particular  vicinity  are  valid.    Webb  v.  Noah,  Edw.  Ch.,  004. 

Agr»ementiwKert6ifpartie4  agree  not  foAiJjiwiHn«t  each  other  at  public  auction 
sales  are  void.  Jones  v.  Caswell,  8  John.  Cas.,  3S;  Doolin  v.  Ward,  6  John. 
R.,  194;  Wilbur  v.  Howe,  B  id.,  444;  see  Halt  v.  Oliver,  3  McLean,  267. 

Where  contraelt  are  entered  into  between  partiei  pending  a  bill  in  parliament 
for  the  charter  of  a  corporation  for  private  purposes  (as,  for  example,  a  tail- 
way),  and  the  agreement  is  to  be  concealed  from  parliament,  in  order  to  pro- 
cure the  bill  to  be  passed  without  the  knowledge  (hereof,  and  thereby  to 
produce  a  false  impression,  or  to  mislead  or  suppress  inquiry,  or  to  withdraw 
public  opposition  therefrom,  on  grounds  of  public  or  private  general  iaterest, 
such  contracts  will  be  held  void,  as  a  constructive  fraud  upon  parliament,  aa 
well  as  upon  the  public  at  large.    Btory's  Eq.  Jur,,  g  298,  and  note  8  of  cases. 

An  agreement  made  for  a  rernvmraHon  to  eommimiimen,  appointed  to  take  tes- 
timony, and  bound  to  secrecy  by  the  nature  of  their  appomtment,  upon  their 
discloBure  ot  the  testimony  so  taken.  Is  void.     Cooth  v.  Jackson,  6  Ves.,  13, 

An  attiffnment  of  the  feet  attd  profile  of  the  office  of  keeping  a  bouse  of  correc- 
tion, and  of  the  profits  of  the  tap-bouse  connected  with  it,  la  void,  Wethwold 
T.  Halbank,  3  Yes.,  386. 

Ana«iffnnterU  of  the  Ttalf  pay  ^  a  retired  officer  of  the  armyisvoid.  Stone 
T.  LidcUedale,  3  Anst.,  G8S;  McOarty  v.  OooTd,  1  Ball  and  Beat.,  389. 

Agreement*  founded  upon  the  lupprettion  o/erinu'noj  prosecutions,  fall  under 
the  same  consideration.    Johnson  v.  Ogiliby,  8  P.  WilL,  37S,  and  note  (1). 

Wager  corUraelt  lehieh  are  againtt  the  prineipUt  ■  of  public  policy  or  duty,  are 
void.  De  Costar  v.  Jones,  Coop.,  739;  Atherford  v.  Beard,  2  Y.  Rep.,  610; 
Gilbert  V.  Sykes,  16  East,  150;  Story  v.  Salmon,  71  N.  Y.,  430. 

Soare  eontmete  which  tend  to  entourage  cAampar^.l  Fowler  v.  Knowler,  2 
Atk.,  224. 

Contraetefor  the  huying,  eeSing  or  procuring  of  public  offices  are  void.  Ches- 
terfield V.  Janseen,  3  Yes.,  134;  Hartwell  v.  Hartwell,  4  id.,  811;  Boynton  t. 
Hubbard,  7  Mass.  R.,  119;  see  Becker  v.  Ten  Eyck,  6  Paige,  68.  The  question 
■    ■' -.._,---.    --^  g^p— J ...-    ■ 


as  to  what  is  a  wager  contract  of  wheat,  etc.,  depends  uw>n  the  question  as  to 
whether  the  intention  was  to  deliver  or  not.    Bigeiow  v.  Benodlct,  9  """  ^^ 
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of  a  contract  differs  in  its  nature  from  moat  other  defenses : 
tile  objection  is  rather  that  of  the  pablic  speaking  throngh 
the  court,  than  of  the  defendant  as  a  party  to  the  ac- 

Affmmmii  finmdtd  on  anrttpt  e<tnttdinvtioiu,  or  moral  turpitude,  are  void. 
HeDce,  all  agreements,  bonds  and  securitiee,  given  as  a  price  for  future  Ulldt 
intercouTse  {praraivm  pud^rii)  or  tlie  commualon  of  a  puDlic  crime,  as  (or  the 
vlolatioD  of  a  public  law,  or  for  ttie  omiasion  of  a  public  duty,  are  deemed  in- 
capable of  conflrmatiou  or  enforcement.  Slory's  Eq.  Jur.,  §  2M,  and  note  of 
cases. 

.  Chntraelt  affecting^  pviHc  eleeliont  an  toSd :  to  are  aarignments  of  riehts  of 
proper!?,  pmd«nU  Uie,  when  thej  amount  to  or  partake  of  the  charctei  of  main- 
tenance  or  champer^.  Waller  y.  Duke  of  Rirtland,  8  Ves.,  4IM;  Stevens  t. 
Bagwell,  16  Tea.,  188;  Strachan  v.  Bander,  1  Eden's  B.,  803. 

In  eatet  afvtury,  where  the  lender  coming  into  a  court  of  equity,  asks  for  re- 
lief, it  will  be  denied  him,  and  the  contract  held  as  void.  Story's  Eq.  Jur., 
§801;  Fanning  V.  Dunham,  S  John.  Ch.,  1S2. 

Cbw8  relating  to  gaming  eontraet*  art  void,  and  equity  will  decree  the  giving 
up  and  caucelting  of  Koming  securities,  Robinson  v.  Bland,  2  Burr.,  1077; 
Rawdoo  V.  Shadwell,  Ambler's  R,  269;  Woodruff  v.  Parnham,  3  Vera.,  291; 
Skipwilh  V.  Btrother,  8  Rand.,  314;  Woodson  v.  Barrett,  2  Hen.  &  M.,  80; 
Dade  v.  Madison,  fl  Leigh,  401.  It  would  seem,  however,  that  different  views 
are  held  in  the  various  Btates.  In  Roberts  v.  Taylor,  7  Porter,  261,  it  is  de- 
cided that  where  monev  baa  been  lost  by  gaming,  frut  not  paid,  equity  will  inter- 
fere to  prevent  its  collection,  as  tKtween  the  original  parties  to  the  contract 
In  Alabama,  it  is  held  that  an  action  will  not  lie  to  recover  money  lost  on  a 
wager.  Tyndftll  v.  Childress,  8  Blew.  &  Port.,  250.  But  it  seems  that  the 
loser  of  notes  may,  in  that  State,  maintain  a  bill  to  restrain  their  transfer  by 
the  winner,  and  prosecution  of  suit  thereon,  and  this  though  they  were  passed 
by  delivery.  Parker  v.  Callihan,  5  Ala.,  708.  In  GiU  v.  Webb,  2  Monr.,  4,  A. 
lost  money  at  the  gaming  table  to  B.,  who,  at  the  same  sitting,  lost  the  same 
amount  to  C.  A.  gave  his  note  for  the  amount  to  C.  A.  paicTpart  of  the  note 
to  O.,  to  whom  it  had  been  transferred.  Held,  that  a  judgment  at  law  for  the 
balance  was  properly  enjoined,  but  that  a  decree  for  the  repayment  of  the 
amount  paid  over  was  erroneous  and  should  be  reversed.  The  same  doctrine 
is  repeated  in  Lyon  t.  Respass,  1  Litt.,  188;  in  Smith  v.  Davidson,  6  J.  J. 
Haisn.,  680,  and  in  DowTis  v.  Quarles,  6  Litt.,  480.  These  cases  precisely  cor- 
1  _i^..  ... — ,,....■  T  ...Tt  r„.„  ..  _..._ --[pressedhi 


o  the  effect  that  a  court  of  equity  should  not  intermeddle  for  the  recovery 
of  money  paid  over,  between  two  men  who  deliberately  sat  down  for  tjie  pur- 
pose of  ruining  one  another.  Bosynanet  v.  Dashwodd,  Caa.  Tem.  Talb.,  40; 
Rawdon  V.  Bhadwell,  Amb.  B.,  268.  InMcKimveyv.  Pope,  8  B.  Monr.,lt8,it 
is  decided,  however,  in  unison  with  the  more  recent  English  rule,  that  money 
lost  at  Kamine  may  be  recovered,  if  the  bill  is  brought  within  five  years  of  the 
time  of  the  loss.  Money,  knowingly  lent  for  the  purpose  of  gaioinK.  it  has 
been  held  in  England,  Is  not  recoverable.  McKimmell  v.  Robinson,  8  Mees.  & 
Welsh.,  434  There  are,  also,  many  cases  of  this  nature,  which,  though  of 
themselves,  are  not  illegal,  yet  become  so  by  the  relatlTe  positions  of  the  parties 
concerned.  They  may  arise  under  all  circumstances,  and  in  many  different 
phases:  and,  therefore,  whenever  cases  come  before  the  court  in  which  the 
parties  are  placed  in  situations  of  peculiar  confidence  toward  each  other,  or 
where  there  exists  fiduciary  relations  of  an  important  nature,  great  care  is  taken 
to  ascertain  whether  or  not  one  party  has  become  a  victim  of  the  deceit  or  im- 
position of  the  other;  and  if  any  mark  of  direct  fraud  be  discovered,  or  if  it 
appears  tliat  one  par^  has,  for  his  own  advantage,  sacrificed  those  interests 
wtiich  he  is  bound  to  protect,  he  will  not  be  permitted  to  hold  any  such  advan- 
tage. Btory's  Eq.  Jur.,  §§  807,  333;  Griffiths  v.  Robins,  8  Madd.,  191.  Thus, 
contracts  between  parent  and  clilld,  solicitor  and  client,  guardian  and  ward, 
truste«  and  cextai  mie  tnut,  and  principal  and  surety,  are  watched  with  the 
doaest  scrutiny,  and  that  held  to  be  fraudulent  in  contracts  between  them, 
16 
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tion.  The  law  disallows  all  proceedings  in  respeet  of  illegal 
contracts,  not  from  any  consideration  of  the  moral  posi- 
tion and  rights  of  the  parties,  but  upon  gronnda  of  public 
policy."    For  if  A.  and  B.  enter  into  a  contract  for  some 


-which,  under  other  circumstuices,  would  be  consideied  as  <: 
Story's  Eq.  Jur.,  §  807  to  S  827.  There  is  another  class  of  casee  m  which  relief 
is  granted,  on  the  ground  of  constructive  fraud,  or  illegality,  even  where  no 
positive  fraud  infects  the  contract;  and  this  is  where  the  parttea  stand,  in  some 
sort,  under  the  protection  of  the  law,  either  by  youth,  extreme  age,  character 
or  relationship.  Thus,  the  intereste  of  sailors  are  always  treated  with  indul- 
gence. See  Story's  Ex.  Jur,.  §  321;  opinion  of  Lord  Btowell,  in  the  Juliana, 
2  Hagg.  Adm.  Rep.,  SOI.  Neither  will  relief  be  denied  where  the  contract  is 
substantiaUj  a  fraud  upon  the  rights,  interests,  duties  or  intentions  of  third 
persoos.  See  Chesterfeld  v.  Jansaen,  2  Yes,,  15Q.  It  is  upon  this  ground  that 
reUef  has  been  granted  in  what  are  called  catching  bai^aine  with  heirs,  rever- 
sioners and  expectants,  during  the  Ufa  of  their  parents  or  other  ancestors;  I 
Fouhl.  Eq.  B.  1;  ch.  2.  %  13,  and  note(k);  Datia  v.  Duke  of  Marlborough. 
"  There  is  always  a  fraua  presumed,"  says  Lord  Hardwicke,  in  ChesterHelfl  v. 
JauBsen,  "or  inferred  from  the  circumstances  or  conditions  of  the  parties  con- 
tracting, from  wealineBS  on  the  one  side,  and  usury  on  the  other,  or  extortion 
>  or  advantage  taken  of  that  weakness.  There  has  always  been  an  appearance 
of  fraud  from  the  nature  of  the  bargain;  even  if  there  lie  no  proof  of  any  cir- 
cumvention, but  merely  from  the  intrinsic  unconscionahleness  of  the  bargain. 
In  most  of  these  cases  have  occurred  deceit  and  illusion  in  other  persons,  not 
privy  lo  the  fraudulent  agreement.  The  father,  ancestor  or  relation  from  whom 
was  the  expectation  of  the  estate,  has  beea  kept  in  the  dark.  The  heir  or  ex- 
pectant has  beeo  kept  from  disclo^g  his  circumstances,  and  resorting  to  them 
for  advice,  wiiich  might  have  tended  to  his  relief  and  also  refomoation.  This 
misleads  the  ancestor,  who  has  been  seduced  to  leave  liis  estate,  not  to  his  heir 
or  family,  but  to  a  set  of  artful  persons  who  have  divided  the  spoil  before- 
hand." See,  also,  Tuistleton  v.  Grifflth,  1  P.  WiU.,  310;  Cole  v.  Gibbons,  id., 
298;  Baugh  v.  Price,  1  Hill's  R.,  320;  BamardiHton  v.  Lingwood.  »  Atk.,  386; 
Bowes  V.  Heaps,  3  Ves.  &  Bea.,  117;  Halmerly  v.  Booth,  3  Atk.,  27;  1  Madd. 
Ch.  Pr..  97.  "  Hence  it  is  tliat,  in  all  cases  of  this  sort,  it  is  incumbent  upon 
the  party  dealing  with  the  heir,  or  expectant,  or  reversioner,  to  establish  not 
merely  mat  there  is  no  fraud,  but  (as  tine  phrase  is)  to  make  good  the  bargain; 
that  is,  to  show  that  a  fair  and  adequate  consideration  has  been  paid.  For  ia 
cases  of  this  sort  (contrary  to  the  general  rule)  mere  inadequacy  of  price  or 
compensation  is  sufficient  to  set  a^de  the  contract.  The  relief  is  granted  upon 
the  general  principle  of  mischief  to  the  public,  without  Requiring  any  particular 
evidence  of  imposition,  unless  the  contract  is  shown  to  be  above  all  exception. 
But  it  ia  not  necessary,  in  cases  of  this  kind,  to  establish  in  evidence,  that 


the  full  value  of  the  reversionai^  interest  or  other  expectancy  has  been  given 
according  to  the  ordinary  tables  lor  calculations  of  this  sort.  It  will  be  suffl- 
dent  to  make  the  purchase  unimpeachable,  if  a  fair  price  be  given  therefor,  at 
the  time  of  delivery."  Story's  Eq.  Jur.,  §  336,  and  notes  1,  2,  8,  i.  Contracts 
of  this  nature  are,  of  course,  not  void,  but  merely  voidable. 

Another  class  of  constructive  frauds  upon  the  rights  of  third  persons,  em- 
braces all  those  agreements  which  operate  directly,  or  virtually  to  delay,  defraud 
or  deceive  creditors.  The  statute  of  18  Eiizabetli,  ch.  G,  as  to  creditors,  which 
has  been  universally  adopted  in  America,  declares  all  ftaudulent  conveyances 
to  be  void.  The  validity  of  a  conveyance  depends,  in  these  cases,  upon  the 
Bufflclency  of  the  consideration.  If  that  be  adequate,  equity  will  not  interfere 
upon  the  ground  of  constructive  fraud.    Story's  £q.  Jur.,  §858. 

<  J^ibtie  poUq/;  «xamplet  of  eontracti  wid  ai  a^rut.]  The  procuring 
of  legislation  by  improper  means;  personal  influence  with  the  member 
la  such.  HaraWl  v.  Baltimore  and  Ohio  Railroad  Co..  19  How.,  814; 
Chippbger  t.  Hopbaugh,  0  Watts  &  Scrg.,  815;  Rose  v.  Truax,  El  Barb., 
VOI;  Usuer  t.  McBrataey,  S  DIL,  38G.     An   agreement  which  promised 
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ill^^  act  to  be  performed  by  A.,  to  which  both  are  alike 
privy,  and  A.  do  his  part  in  the  business,  B.  has,  it  seems, 
nO  moral  right  to  refnae  performance  of  hia  part,  provided 
there  be  nothing  immoral  in  that  part  abstracted  from  the 
general  end'  of  the  contract ;  as,  for  instance,  If,  under  a 
contract  to  ship  goods  contrary  to  law,  A.  ship  the  goods, 
B.  has  no  ground  in  natural  equity  for  refusing  to  pay  the 
stipulated  price ;  A.  and  B.  were  equal  in  the  culpability  of 
the  contract,  bulb  B.  does  a  fresh  wrong  by  refusing  pay- 
ment -.{g)  but  it  is  a  wrong  for  which  no  remedy  is  afforded 
by  the  law,  for  ex  dole  malo  Tion  oritur  actio.  "  It  is  not 
for  his  (the  defendant's)  sake,"  said  Lord  Mansfield,  C.  J., 
"that  the  objection  is  ever  allowed;  but  it  is  founded  in 
general  principles  of  policy,  which  the  defendant  has  the 


to  pftj  anoUier  for  procnrincr  a  gavenuneiit  contract  for  fumlshing  aap- 
plies.  Tool  Co.  t.  fiorris.  3  Wall.,  4S.  Tliat  a  patUc  officer  should  redgn  m 
order  that  another  ebould  have  hia  office.  ParsoDS  v.  Thompson,  1  H.  Bl.,  822: 
Eddv  T.  Capron,  4  B.  1.,  399.  That  one  officer  should  exchange  hla  office  with 
another.  Stroud  \.  Smith,  1  Hoiue  (Del.),  448.  A  contract  that  aid  should  be 
giTen  to  obbun  the  appointment  to  office  of  a  third  parM.  Grey  t.  Hook,  i 
N.  Y. ,  446.  Tliat  a  bid  wUl  not  be  made  for  the  tabor  of  convlcta.  Gibbs  v. 
Smith,  116  Haas.,  093.  That  Bignatnres  shall  be  procured  to  a  pardon,  and 
the  aame  obtained  from  ihe  executive.  Hatzfleld  v.  Gkilden,  7  Watta,  IBS,  A 
railroad  company's  contract  that  they  will  not  maintain  a  depot  at  or  near  a 
^ven  place.  St.  Joseph  B.  R.  Co.  v.  Ryan,  II  Kan.,  608,  To  pay  the  agenU 
of  a.  rulroad  company  a  given  sum,  provided  they  locate  the  road  in  a  given 
place.  Fuller  v.  Dame,  18  Kck.,  473 ;  Pacific  R.  B.  Co.  v.  fleely.  45  Mo.,  218, 
A  combination  for  street  improvement,  agreeing  to  pay  some  who  will  come 
into  the  scheme.  Maguire  v.  Smock,  42  Ind.,  1 ;  Howard  v.  First  Ind.  Church, 
18  Med.,  4S1.  A  contract  that  a  right  be  waived,  which  is  in  contravention  of 
State  policy.  Branch  n  Tomlinson,  77  K.  C,  886.  Contracts  in  restraint  of 
marriage.  Lowe  v.  Peers,  4  Burr,  S22S;  Baker  v.  White.  2  Vem.,  31B;  Wood- 
house  V.  Shepley,  3  Atk  ,  635;  Cook  v.  Richards,  10  Vee.,  439:  Phillips  v. 
Medbury,  7  Conn.,  067;  Conrad  v.  Williams,  6  Hill,  444;  England  v.  Downes, 
lBeav.,96;  RarlWy  v.  Rice,  10  East.  82;  Sterling  ».  Sinnickson,  3  South, 760; 
Eldred  V.  Malroy,  3  Col.  (Ter.),  S30;  Young,  ex  rarte,  8  Bias.,  fiS.  A  mar- 
riage brokerage  contract.  Roberta  v.  Boberts,  8  P.  Wma, ,  74 ;  Drury  v,  Hooke, 
1  Vem..  413;  Smith  v.  Ayfcwell.  3  Atk.,  566;  Boynton  v.  Hubbard,  7  Mass.. 
113.  '  A  contract  for  the  purchase  of  land  belonging  to  the  United  States,  in 
fraud  of  the  laws  of  the  same.  Brake  v.  BoUou,  16  Kan.,  867;  Smith  v.  John- 
son, 37  Ala.,  6SS<  The  contracts  of  a  public  enemy;  no  one  can  enforce  them 
for  his  benefit.  Brandon  v.  Nesbitt,  6  Term.  Bep..  33;  Albritcht  v.  Bussman, 
3  T.  d;  B..  828;  Mueson  v.  Fales,  16  Hass.,  834.  A  contract  cannot  be  en- 
forced which  is  in  restraint  of  trade  or  business.  Alger  v.  Thatcher.  19  Pick., 
61.  Where  the  contract  is  void  as  sgaiiiHt  public  policy,  and  has  been  executed, 
the  law  will  not  restore  the  price  paid,  nor  will  it  redeliver  property.  Letter  t. 
Ahrey,  16  Kan.,  166;  Marksburpv.  Taylor,  10  Bush.,  518.  Contracts  not  to 
Ind  a^dnst  each  other  at  a  pubhc  suction,  particularly  where  property  is  sold 
on  execution.  Puffers,  or  underbidders,  who  mislead  other  bidders.  Jones  v. 
CBBweU,  8  John. '8  Cas  ,  3B;  Dollin  v.  Ward.  6  Johns.,  164;  Wilbur  v.  How,  8 
id.,  444;  Bartle  v.  Coleman,  4  Pet.,  164;  Crdg  t.  State  of  Missouri,  id.,  416. 
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advantage  of,  contrary  to  the  real  justice  between  Mm  and 
the  plaintiff — by  accident,  if  I  may  so  8ay."(A)  Where  the 
defendant  has  received  the  benefit  of  the  contract,  this  de- 
fense is  evidently  an  onrighteous  one,  and  will  accordingly 
be  received  by  the  court  with  some  degree  of  diefavor.(f) 

§  460.  The  principle  on  which  this  defense  reposes  is 
shown  by  the  cases  on  the  specific  performance  of  awards ; 
for  the  illegality  of  the  act  directed  to  be  done  by  the  award 
will  be  a  ground  for  refusing  specific  performance,  although 
the  unreasonableness  of  the  act  would  be  no  ground,  it  being 
a  decision  by  the  judge  chosen  by  the  parties.O'J  I'  i* 
further  illustrated  by  this,  that  where,  in  a  suit  for  specific 
performance,  a  fact  not  put  in  issue  by  either  party  has 
come  OQt  on  the  evidence  affecting  the  legality  of  the  con- 
tract, it  has  been  noticed  by  the  court,  which  baa  not  pro- 
ceeded without  directing  an  inquiry,  (it) 

§'4A1.  As  to  the  cleamesa  of  the  Illegality  which  will  be 
a  bar  to  specific  performance,  there  is  perhaps  some  slight 
diversity  of  expression.  In  Johnson  v.  Shrewsbury  and 
Birmingham  Railway  Co.,{l)  Knight  Bruce,  L.  J,,  iaid  it 
down  that,  before  the  court  would  enforce  the  specific  per- 
formance of  a  contract,  it  must  be  satisfied  that  there  is  not 
a  reasonable  ground  for  contending  that  the  contract  is 
Illegal  or  against  the  policy  of  the  law :  and  in  another 
oase,(»7i)  Turner,  L,  J.,  refused  to  enforce  a  contract  for  sale 
which  he  held  to  have  been  entered  into  for  the  purpose  of 
acquiring  the  right  to  set  aside  a  transaction  for  fraud  com- 
mitted on  the  vendor  to  the  plaintiff :  he  declined  to  deter- 
mine whether  the  contract  was  tainted  with  champerty  or 
maintenance ;  but  held  that  the  right  to  complain  of  fraud 
was  not  a  marketable  commodity.  But  in  a  case  on  a  con- 
tract by  a  solicitor  retiring  from  a  firm,  to  allow  his  name  to 
be  used  after  his  retirement.  Lord  Hatherley  (then  Wood, 
V.  C.)  observed,  "the  agreement  must  be  legal  or  illegal, 
and  it  is  not  within  the  discretion  of  the  court  to  refuse 
specific  performance,  because  an  agreement  savors  of  ille- 
gality.   It  must  be  shown  to  be  illegal."(™) 

rt)  Id  Holmui  V.  Jahnson,  Cowp., 348.  W  PwkMiT.Wbltbr.T,  4  B.OSei  Braiu 

«  Shrowiburr  ana  BlmlnghuD  Rainrmy   v.  BIctardwn,  S  Mer.,  m 
Co.T.LoDdon  ud  Xorlh-VFMteni  R«llw»y       (III  Do  G.  M  *  O- M*.    S^.jlw.Clfrof 

a  D«  O.  4  J.,  MT.  658.  (">  ^^"^^Ji^S^'M^  '  Ch..l«*. 

0)  Wood  »,  (irifflth,  1  8w.,  «.  (»)  -AnW"  »■  "oK  °  K  4  J.,  TD. 
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1 469.  Where  a  tmet  is  coDBtitated,  designed  to  give 
effect  to  a  contract  in  itself  incapable  of  being  enforced,  and 
the  trust  is  in  itself  perfectly  lawful  and  independent  of  the 
contract,  except  bo  far  as  that  may  be  necessary  to  explain 
the  conatitation  of  the  trust,  there  the  trust  may  be  en- 
forced, and  by  means  of  it  the  contract  incidently  per- 
formed. This  principle  was  acted  on  in  the  case  of  Powell 
V.  Knowler,(o)  before  Fortescue,  M.  R.,  where  A,  and  B. 
entered  into  a  contract  for  the  division  of  an  estate  to  be 
recovered,  which  was  incapable  of  being  enforced  on  the  ' 
ground  of  champerty,  and  the  party  who,  according  to  the 
contract,  was  to  convey  part  of  the  estate  to  the  other,  by  a 
codicil  directed  the  contract  to  be  carried  into  execution, 
and  created  a  trust  for  that  purpose  ;  the  trust  waa  specifi- 
cally enforced  agajnst  the  trustee. 

g  463.  The  principle  of  this  caae  is  in  analogy  with  that 
of  several  other  cases.  Thus  where  an  act,  though  the 
result  of  an  unlawful  contract,  is  itself  lawful,  it  may  form 
the  consideration  for  a  lawful  contract,  as,  for  Instance, 
the  actual  transfer  of  stock,  the  contract  for  which  was 
illegal.(y)  Similarly  a  trustee  into  whose  hands  money  is 
paid  on  account  of  a  third  person  cannot  Bet  up  the  ille- 
gality of  the  trast  under  which  the  money  was  so  paid, 
though  the  cestui  que  trust  could  not  have  enforced  his 
right  against  the  payer  directly,  as  in  that  case  he  could 
only  have  got  at  the  money  through  the  illegal  contract.{2') 

§  464.  The  position  of  the  court  with  regard  to  illegal 
contracts  was  thus  stated  by  Jessel,  M,  B.,  in  a  recent 
ca3e.(7')  "I  think,"  said  his  lordship,  "the  principle  is 
clear  that  yoa  cannot  directly  enforce  an  illegal  contract, 
and  you  cannot  ask  the  court  to  assist  you  in  carrying  it 
out.  Ton  cannot  enforce  ic  indirectly ;  that  is,  by  claiming 
damages  or  compensation  for  the  breach  of  it,  or  contribu- 
tion from  the  persons  making  the  profits  realized  from  it. 
It  does  not  follow  that  you  cannot,  in  some  cases,  recover 
money  paid  over  to  third  persona  in  pursuance  of  the  con- 
tract; and  it  does  not  follow  that  you  cannot,  in  other 
cases,  obtain,  even  from  the  parties  to  the  contract,  moneys 
which  they  have  become  possessed  of  by  representations 

(o)  9Aft.,S14.  Iq)  ThomMDT.ThoinsoD,IV««.,<ITO;Tan' 

(y)  irOikiiT.  Xorttmer,  8  H.  ft  W.,  6Sa.    uitT.EIUott,lB.  AF.,B. 

(rj  Gjku  T.  Beadon,  U  Ch.  D.,  170.  . 
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that  the  contract  was  legal,  and  which  belonged  to  the  per- 
sona who  seek  to  recover  thein."(^) 

§  463.  Trade  unions  being,  apart  from  the  trade  onion 
act,  1871,  illegal  asaociations,  the  coart  will  not,  at  the 
instance  of  a  member  of  such  an  nnion,  enforce  a  contract 
contained  in  its  ntlea  for  providing  benefits  for  its  mem- 
bers. (Q' 

<*)  IICli.D,.)n.    (0  BlB^T.CoiiiMil,UCII.D.,«l;  cT.  Dnke  T.Lntl«b07,19  W.B.,3TT. 


1  When  the  ixmtidaration  it  irnmoroL]  Buch  coiitr««ta  are  never  enforced  at 
law  or  in  equitj.  An  agreement  for  the  commission  of  crime,  or  in  violation 
of  a  statute  law,  or  tbe  wrltioK,  piintiiig  or  sale  of  an  Immoial  or  libelous  book 
or  picture.  Trovinger  t.  McBumey,  S  Cow.,  268;  Fores  t.  Johns.,  iEsp.,  97; 
Poplet  V.  Stockdale,  R.  &  M.,  887. 

Contract  fartiidden  by  tialatt  law.}  It  Is  hardly  neceaearr  to  saj  that  such 
agreemeuta  are  always  void.     Tucker  t.  West,  29  Ark.,  880. 

Prohibitt)^  XBonit  in  Hatuie.]  The  rule  is  now  well-settled,  that  although 
there  are  no  prohibitory  words  in  statute,  that  a  penalty  imparts  a  prohibition. 
Bartlett  V.  Vinor,  Carth.,ae3;  Little  T.Poole. B  B.&  C  182;  Uannan  v, Bryce, 
SB.&  Aid,,  179:  De  Begnis  v.  Annistead,  10  Bing.,  107;  Foster  t.  Taylor.  5 
B-&  Ald,,e86;  Ferguson  T.  Konnan,  6  Scott,  794;  Mitchelt  v.  Smith,  4  Dall., 
909;  Pray  t.  Burbank,  10  N.  H.,  377;  Sharp  t.  Lease.  4  Halst.,  SS2:  Seiden- 
hender  t.  Charles,  4  Serg.  &  Rawle.  109;  Harris  t.  Runnels,  12  How..  80; 
Coombs  T.  Emery,  14  Me..  404;  Terrett  T.  Bartlett,  21  Vt.,  181;  Wliite  t.  Bass, 
8  Cush.,  449. 

Utwy  (fffMing  Vit  etmtraet.']  Buch  contracts  cannot  be  enforced  specifically. 
Belcher  T.  Vardon,  %  Col.,  178.  A  plaintiff  seeking  the  aid  of  a  court  of  equity 
from  a  contract  usurious  iu  its  nature,  must  expect  relief  only  upon  the  terms 
of  paying  what  is,  in  fact,  due  to  the  defendant.  Where  he  does  not  offer  to 
do  so,  the  pleadings  may  be  demurred  to.  Story's  Eq.  Jur.,  g  301 ;  Burfleld  t, 
Solomons,  9  Yes..  64;  Rogers  t.  Rathbun,  1  John.'s  Ch  ,  SS7;  Ballengcr  t.  Ed- 
wards. 4  Ired.  Eq.,  449;  Beardv.  Bingham,  70  N.  C,  285. 

'Wagering  Mntractt.l  A  wager  is  "  a  contract  in  which  the  parties  stipulate 
that  they  shall  gain  or  lose  upon  the  happening  of  an  uncertain  event  in  which 
Uiey  have  no  interest,  except  that  arifiing  from  the  possibility  of  such  gain  or 
loss."  Fareira  v.  Oobell,  Efi  Fa.  St.,  90.  Such  contracts  were  lawful  at  com- 
mon law.  Chitty  on  Con.,  015.  An  action  will  be  sustained,  brought  to  com- 
pel a  gambling  security  to  be  given  up  to  be  canceled.  Rawdeu  v.  Shadwell, 
Ambler,  289;  Haeket  v.  ■Wotman,  1  Nott.  &  McCord,  180;  Wood  v.  Wood,  3 
Murphy,  172;  Forrest  v.  Hunt,  id.,  468;  Martin  v.  Terrell,  12  Sm.  &  Marsh. 
671;  eonlra,  Cowles  v.  Raquet,  14  Ohio,  6S.  The  entire  cantract  is  void, 
where  a  part  of  the  consideration  of  the  same  was  lost  and  won  at  gambling. 
Reed  v.  Iteeve,  13  Bush.  (Ky.),  447. 

F^*irating  the  admintttnUion  ofjutties."]  No  contract  which  has  this  for  its 
object,  can  ever  be  enforced;  that  evidence  shall  bo  withheld  and  the  like. 
Eimbrough  v.  Lane,  11  Bush.  (Ky.).  550.  A  contract  waa  made  with  a  party 
to  pay  him,  he  being  a  witness  iu  a  cause  on  trial,  provided  his  evidence  should 
lead  to  a  favorable  result  for  the  parly  calling  him.  Held,  that  such  contract 
was  void.  Pollock  v.  Gregory,  8  Bosw.,  118;  Nickieson  v,  '^ilson,  0  M.  T,. 
SOS;  reversing  B.  C,  1  Hun.,  615,  is  an  instructive  case  on  this  point. 

Compounding  a  felony  ]  Where  a  contract  is  sought  to  be  avoided  on  the 
ground  that  the  consideration  was  the  compounding  a  felony,  it  must  be  shown 
uiat  the  compounding  the  felony  was  the  con^deration  for .  the  contract  in 
question.  The  consideration  of  an  instrument  waa  tonaJIJ«,  and  the  debtor 
waa  under  an  obligation  to  pay  or  secure  the  same.  Held,  tiiat  a  threat  of  a 
criminal  prosecution,  unless  a  mortgage  Is  ^ven,  does  not  compound  tbe  offense. 
Plant  V.  Qunn,  2  Woods.,  873. 
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Chniraet  for  gooit  purchaied  for  an  HUgal  pwrpomA  Wbere  an  action  ia 
feroDfflit  to  recover  the  price  of  goods  sold,  the  vendor  Snowing  that  the3^  were 
panfased  for  an  illegal  purpose — Held,  that  it  was  no  defense,  provided  it  was 
not  made  a  part  of  toe  contract  that  thej  should  be  used  for  that  purpose :  and 
also  provided,  that  nothing  has  been  done  by  the  vendor  in  furtherance  of  the 
unlawful  de^gn.  Holman  v.  Johnson,  Cowp.,  841;  Faiknej  v,  Iteynous,  4 
Butt,  3069;  Eiodgson  v.  Temple,  G  Taunt..  181;  Merchants'  Bank  v.  Spalding, 
12  Barb.,  808;  Armstrong  v.  Toller,  11  Wheat.,  258;  Tracy  v.  Talmage,  14 
N.  T. ,  163 ;  McKinny  v.  Andrews,  41  Texas,  868 ;  contra,  Langdon  v.  Hughes, 
1  Maule  A  field.,  59a.  Walworth,  Ch.,  in  De  Groot  v.  Vanduzer,  30  Wend., 
S90,  gives  a  veiy  clear  eipcsition  of  the  law  on  thia  question :  ' '  There  are, 
undoubtedly  many  conflicting  decisions  upon  the  question,  how  far  the  vendor 
of  an  article  Is  chargeable  with  a  participation  in  uie  Illegal  purpose  for  which 
it  is  intended  to  be  used,  from  a  mere  knowled^  of  the  iaai  that  the  purchaser 
intends  so  to  use  it.  The  case  of  the  druggist  who  sold  drugs  to  a  brewer, 
knowing  that  he  intended  to  use  Uiem  in  brewing,  contraij  to  the  statute,  is  a 
vei^  strong  case  in  favor  of  extending  the  principle  to  a  coUaleral  contract, 
which  had  no  necessary  connection  with  the  violauon  of  the  law.  That  case 
shows,  too,  that  where  the  agreement  is  made  for  the  purpose  of  aiding  the 
violation  of  the  law,  it  is  not  necessary  to  aver  and  prove  that  the  offense  was, 
in  fact,  coDsumaled  by  an  actual  violation  subsequent  to  the  agreement,  which 
agreement  is  void  from  the  beginning.  Lan^n  v.  Hughes,  1  Muile  &  Beld., 
6118.  If  a  trader  agrees  to  furnish  a  robber  with  arms  and  ammunltEon  for  the 
purpow  of  carrying  on  his  business  of  highwayman,  it  cannot  be  a  valid  answer 
to  tue  illegality  of  the  contiact,  that  the  arms  and  ammunition  sold  to  him  for 
Hiat  purpose  were  not,  in  fact,  used  in  the  prosecution  of  the  illegal  object 
originally  intended  at  the  time  of  the  purchase.  The  illegality  of  the  contract 
conriata  in  the  Intention  to  ud  in  a  violation  of  the  law,  or  of  a  principle  of 
public  policy,  or  to  commit  a  breach  of  good  morals,  and  not  in  the  actual 
consummation  of  the  offense.  These  cases  In  which  an  independent  contract 
has  been  held  void  from  a  mere  knowledge  of  the  fact  of  the  illegal  end  in 
view,  proceed  on  the  ground  that  the'party  having  such  knowledge,  intended 
to  aid  the  illegal  object  at  the  time  he  made  the  contract;  and  whenever,  there- 
fore, that  intention  is  shown,  no  doubt  can  exist  as  to  the  propriety  of  applyins 
the  rule  that  no  action  or  claim  can  be  snatalned  in  a  court  of  justice  founded 
upon  such  contract." 

Contractt  in  ctaei  ahere  the  partU*  trutain  iidueiary  reiaiioni  to  eaeh  otA«r.] 
Such  contracts  are  those  between  attorney  ana  client,  guardian  and  ward,  parent 
and  child,  physidan  and  patient,  principal  and  agent,  and  trustee  va&et*tvi 
qfu  trutt.     Such  agreements  are  rarely  enforced,  and  are  regarded  with  SUS' 

Slcion.  Qoddard  v.  CarUsIe,  0  Price,  168;  Fox  v.  McKrath,  2  Bro.  C.  C,  407; 
aker  v.  Bradley,  S6  £ng.  Law  &  Eg.,  449;  Wolmesley  v.  Booth,  2  Atk.,  2S; 
Edwards  v.  Kyrick,  3  Hare.  60;  Billing  v.  Southee,  10  Eng.  Law  &  Eq.,  87; 
Dent  V.  Bennett,  4  M.  &  C,  260;  Dawson  v,  Massey,  1  B.  &  B.,  226;  Hylton 
HyIton,2Ves„M8;  Hatch  v.  Hatch,  9  id..  282;  Cecil  v.  Phiistour,  1  Aust„20B; 
Taylor  v.Taylor,8How.,  200;  Jenkinsv.Pyc,  13Pet.,  241;  Bocum  v,  Marshall, 
3  Waah.  C.  C.,  897;  Whalen  v.  Whalen,  3  Cow.,  637;  Bonney  v.  Hollinga worth, 
23  Ala  ,  698:  Sears  v.  Shafcr.  3  Seld.,  268;  Hewett  v.  Crane,  2  Halst.  Ch..  169; 
Howell  V.  Ransom,  11  Paige's  Ch.,  588;  Evans  v,  Ellis,  6  Denio,  640;  Voor- 
hees  v,  Presbyterian  Church,  S  Barb.,  136;  Blackmore  v.  Shelly,  8  Humph., 
489;  Dobson  v.  Racey,  3  Sandf.,  61;  Pmtt  v.  Thornton,  28  Me.,  835;  Van 
Epps  V.  Van  Eppa,  9  Paige's  Ch.,  207;  Famam  v.  Brooks,  9  Pick.,  213;  King 
V.  Baldwin,  2  John.  Ch.,  654;  Bank  of  N,  S.  v.  Etting,  II  Wheat.,  59;  Kerr 
on  Fraud,  161,  163. 

Sguity  of  redomption-l  Contracts  between  mortgagor  and  mortgagee,  which 
have  for  their  object  the  extinguishment  of  the  equity  of  redemption,  are 
viewed  with  great  suapicion  by  the  courts;  yet  a  new  contmct  made  lietweea 
them,  whereby  the  title  becomes  absolute,  it  it  is  fair,  will  not  be  disturbed. 
Remaen  v.  Hoy,  8  Edw.  Ch.,  685;  Wilson  v.  Carpenter,  «2  Ind.,  495. 
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CHAPTER  X. 

.      OF  THE  CONTRACT  BEING   ULTRA   VIRES. 

§  466.  Corporations  created  for  special  purposes  have  a 
power  to  contract,  but  within  certain  limits  only,  and  all 
contracts  in  excess  of  their  powers,  or  ultra  vires,  are  void, 
and,  therefore,  necessarily  incapable  of  being  enforced  in 
any  legal  proceeding.  This  sabject  has  of  late  years  nnder- 
gone  great  discnssion  in  respect  of  contracts  by  railway  and 
other  cotbpanies.' 

§  407.  A  contract  entered  into  by  snch  a  corporation  in 
the  proper  form  is  prima  /acie  good,  and  the  onus  lies  on 

'  In  Barry  v.  UerchantA'  Exchange  Company,  1  Bandf.  Ch.,  280,  it  ia  de- 
cided that  every  corpontion  has,  as  such,  at  common  law,  the  capacity  to  take 
and  grant  property,  and  to  contract  obligations  in  the  same  manner  as  an  Indi- 
vidual; that,  except  when  restrained  by  law,  it  baa  the  absolute  jut  diaponendt 
of  its  property,  -whether  of  lands  or  duLttels,  and  in  its  exercise  is  unlimited  as 
to  objects  ana  quantity;  and  nben  created  for  licnited  and  specific  purposes,  bv 
the  nature  of  which  its  comtnon-Uw  powers  are  restricted,  it  may  make  all 
contracts  necessary  and  usual  iii  the  course  of  its  buaicess,  as  means  to  effect 
Its  objects;  and  within  these  limits,  unless  especially  prohibited  by  law,  or  the 
provisions  of  its  charter,  may  deal  precisely  as  an  individual  migbt,  wlio  sought 
to  accomplish  the  same  ends.  The  powers  of  a  corporation  ore  to  be  ascer- 
tained by  a  reference  to  the  acts  of  the  legislature  concerning  it;  and  a  corpora- 
tion can  have  no  powers  not  specially  granted  to  it,  or  such  as  are  incidental  ol 
necesaaiy  to  give  effect  to  those  speciflly  granted.  Btate  v.  Mayor  of  Mobile, 
5  Porter,  379.  And  there  is  no  rule  more  plainly  established  than  that  these 
powera  must  not  be  exceeded.  Binney'a  Case,  2  Bland,  99.  Therefore  a  cor- 
poration constructing  works  bayoad  that  which  is  necessary  for  the  purposes  of 
their  incorporation,  and  beyond  what  is  contemplated  by  their  charter,  will  be 
restrained,  by  injunction,  from  continuing  their  erections  beyond  the  limits 
allowed.  Newark  Plankroad  Co,  v.  Elmer,  1  Stock.  (N.  J.),  754.  Smith  v. 
Morse,  2  Cal.,  624.  is  an  analogous  case  with  Newark  Plank-road  Co.  t.  Elmer, 
and  Binney'a  case.  A  veiy  forcible  instance  of  the  rigidity  of  the  doctrine  is 
presented  in  the  case  of  Hussell  v.  Topping,  B  McLean,  194.  In  this  case,  A. 
-     -         '  '  ■  -   "s  of  land  to  the  plaintiff  in  ejectment,  and  afterwards 

^ .racts  to  an  incorporated  bank.     The  plaintiff  foreclosed 

tgage  in  chancery,  making  the  bank  a  party  defendant.     The  bank 
answered^ that  A.  had  mortgaged  to  them,  subsequently  to  the  plaintiff's  mort- 

0e.  several  parcels  of  land,  but  not  the  lot  in  dispute ;  that  be  was  largely 
ebted  to  them  and  was  then  insolvent,  and  prayed  that  the  lands  not  in- 
cluded in  their  mortgage  should  first  be  sold  to  pay  plaintiff's  debt,  and  that  the 
lands  included  in  their  mortgage  should  be  sold  only  in  the  event  of  the  other 
lands  not  being  sufficient  to  pay  the  plaintiff's  debt.  Decree  accordingly.  At 
the  sale  the  bank  purchased  the  lot  in  question  and  took  a  conveyance.  The 
defendant  clamed  through  the  bank.  The  plaintiff  received  the  purchase 
money  paid  by  the  Iwnk,  and  A.  being  otherwise  indebted  to  him,  the  plaintiff 
bron^t  suit  against  him,  recovered  Judgment,  levied  execution  on  the  land  in 
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the  person  alleging  it  to  be  void  to  show  that  it  is,  in  excess 
of  the  corporation's  powers,  and  not  on  the  person  relying 
on  it  to  show  t^at  the  corporation  was  anthorized  to  enter 

contioversT,  tud  became  the  purduwer.  Bj  Its  charter  the  bank  vas  prohibited 
from  puniliasiDg,  tioldlng  and  convering  real  estate,  eicept  such  as  was  re- 
qolrea  for  the  transactloii  of  its  buainess,  or  such  as  bad  been  mort^ged  as 
secorilf  for  previous  loans,  or  such  as  had  been  conveyed  to  it  in  satisfaction 
of  debts  previoualj  contracted  in  the  course  of  its  dealings,  or  such  as  had  bcea 
pnTcbased  at  raJee  upon  judgments,  mortgages  or  decrees,  obtained  or  made 
for  rach  debts.  Held,  that  the  bant  was  not  competent  to  acquire  any  title  to 
the  lot  in  question  at  the  sale;  and  that  the  plaintiff  was  entitled  to  contest  the 
validity  of  the  sale  to  the  bank,  notnithstanding  he  had  received  tbe  purchase 
money.  In  the  case  of  the  Mechanics'  and  Savings  Bank  v.  Merlden  Agency, 
S4  Conn.,  159,  a  joint-stock  company  organized,  as  expressed  in  their  articles 
of  aaaodation,  "to  do  a  general  maurance  agency,  commission  and  brokerage 
IraslncM,  and  such  other  things  as  are  incidental  to,  and  necessary  In,  the  man- 
■sement  of  that  business,"  was  held  to  have  no  power  tomibscribe  to  tbe  stock 
<d  a  aaviogs  bank  and  building  association.  Neither  has  an  Insurance  company 
any  authority  to  subacribf  to  the  stock  of  a  mutual  insurance  company,  and 
agree  to  give  its  notea  in  advance  for  premiums  on  insurance  subsequently  to- 
be  effected.  Beny  v.  Tates,  S4  Barb.,  190.  Nor  is  a  plank  road  company 
anthoiiEed  to  loan  money,  unless  there  is  a  special  clause  in  the  charter  to  that 
eflecL  Madison,  etc.,  Plankroad  Co.  v.  Watertown,  etc.,  Plankroad  Co.,  S 
Wis.,  178.  It  must  not  be  understood,  however,  that  corporations  have  no- 
other  powera  than  tho«e  strictly  conferred  by  charter.  As  has  already  been 
eaid,  an  act  of  incorporation  carries  with  it  all  the  powers  necesaary  to  accom- 
plish the  act,  unless  it  impairs  vested  rights.  Moms  and  Essei  R.  R.  v.  New- 
ark, a  Stockt  (N.  J.),  862;  Strauss  v.  Eagle  Insurance  Co.,  B  Ohio,  59.  The 
rule  is,  that  if  the  means  employed  are  reasonably  adapted  to  the  ends  for 
which  the  corporation  was  created,  they  come  within  its  implied  or  Incidental 
powers,  thougn  they  may  not  be  specifically  designed  by  the  act  of  incoraora- 
tion,  Madison,  etc.,  Plankroad  Co.  v.  Watertown,  etc.,  Plankroad  Co..  S  Wis., 
178.  Bo,  a  corporation  has,  as  incidental,  a  right  to  make  an  agreement  with 
an  agent  to  compensate  him  for  obtaining  sutwcriptions  to  the  stock.  Cincin- 
nati, Indianapolis  and  Chicago  B.  R.  Co.  v.  Clarlison,  7  Ind.,  B9S.  Another 
incidental  power  is  that  of  the  corporation  to  create  debts.  Barrr  v.  Merchants'' 
Exchange  Co.,  1  Sandf.  Ch.,  280.  But  where  the  charter  makes  peculiar  speci- 
flcations,  as,  for  example,  of  modes  of  investing  the  corporate  funds,  all  other 
modes  of  investment  are  precluded.     Scott  v.  I>e  Feyster,  1  £dw.  Ch.,  61S. 

The  rights  of  Strangers  dealing  with  corporations  may  vary,  according  as  the 
act  is  uUm  nret  in  one  or  tbe  other  of  these  senses.  When  an  act  is  tdtra  virei  in 
the  first  sense  mentioned,  it  is  generally,  if  not  always,  void  in  tote,  and  the  cor- 
poration may  avail  itself  of  the  plea.  But  when  it  is  ultra  nira  in  the  second 
pense,  the  right  of  the  corporation  lo  avail  itself  of  the  plea  will  depend  upon 
the  circumstances  of  the  case.  In  the  former  case,  the  defense  of  u&ra  «iret  is 
available  to  the  corporation  as  against  all  persons,  because  they  are  bound  t[> 
know,  from  the  law,  of  its  existence,  that  it  has  no  power  to  perform  the  act. 
But  in  the  latter  case,  ttfe  defense  mar  or  may  not  be  available,  depending  upon 
the  question  whether  the  party  dealing  with  the  corporation  is  aware  of  the 
intention  to  perform  tbe  act  for  an  unauthorized  purpose,  or  under  circum- 
stances not  justifying  its  performance.  And  the  test  as  between  strangers 
having  no  knowledge  of  an  unlawful  purpose  and  the  corporation,  i"  ' 


pare  the  terms  of  ue  contract  with  the  provisions  of  the  law  from  which  the 
corporation  derives  Its  powers;  and  if  the  court  can  see  that  the  act  to  bo  per- 
formed is  necessary  beyond  the  powers  of  the  corporation  for  any  purpose,  the 
contract  cannot  be  enforced,  otlierwise  it  can."  Miners'  Ditch  Co.  v.  Zellen- 
back,  87  Cal ,  048;  Whitney  Arms  Co.  v.  Barlow,  63  N.  T.,  est;  Pennsylvania 
Hav.  Co.  V,  Dandtidge.  8  Gill.  &  John.,  248;  South  Yorkshire  Co.  v.  Great 
Northern  R  R  Co.,  9  Exch.,  S5,  84;  Uayorof  Norwich  v.  Norwich  and  Nor- 
folk R.  H.  Co.,  4  EIL  &  Bl.,  897. 
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into  it.  Corporations  hare  by  law  a  power  to  enter  into  all 
contracts  not  expressly  or  impliedly  prohibited  ;((i)  and, 
therefore,  all  corporate  bodies  are  prima  facie  bound  by 
contracts  under  their  corporate  seals;  "bat  this  ^rtTTia 
J'acie  right,"  said  Lord  Cranworth,  "  does  not  exist  in  any 
case  where  the  contract  is  one  which,  from  the  nature  and 
object  of  incorporation,  the  corporate  body  is  expressly  or 
impliedly  prohibited  from  making."(6)  "  Where  a  corpora- 
tion," said  Lord  WenBleydale,(c)  "is  created  by  an  act  of 
parliament  for  particular  purposes,  with  special  powers, 
their  deed,  though  under  their  corporate  seal,  and  that 
regularly  affixed,  does  not  bind  them,  if  it  appears  by  the 
express  provisions  of  the  statute  creating  the  corporation, 
or  by  necessary  or  reasonable  inference  from  its  enactments, 
that  the  deed  is  lUtra  vires;  that  is,  that  the  legislature 
meant  that  such  a  deed  should  not  be  made." 

§  468.  This  doctrine  was  very  fully  discussed  in  a  case 
to  which  it  is  proposed  now  briefly  to  advert.  In  the  case 
of  The  Shrewsbury  and  Birmingham  Railway  Co.  v.  The 
London  and  North- Western  Railway  Co,,(<Z)  the  contract 
between  the  companies  was  briefly  to  the  effect  that  the 
North- Western  Company  should  give  up  to  the  Shrewsbury 
Company  seven-thirteenths  of  the  profits  of  the  carriage  of 
passengers  and  goods  over  a  part  of  the  North- Western 
line,  in  consideration  of  receiving,  in  return,  six-thirteenths 
of  the  profits  made  by  the  Shrewsbury  Company  on  a  certain 
portion  of  their  line.  In  the  course  of  the  protracted  liti- 
^tion  which  arose  out  of  this  contract,  opposing  opinions 
were  given  by  the  highest  authorities  as  to  whether  it  was 
ttUra  tires  or  not,  Lord  Cottenham  and  the  Queen's  Bench 
inclining  to  the  opinion  of  its  validity,  and  Turner,  L.  J., 
and  Lord  Cranworth  sitting  in  the  House  of  Ix)rds  leaning 
■strongly  to  the  opinion  that  it  was  in  exiiess  of  the  powers 
of  the  companies.  If  such  a  contract  was  valid  as  to  part  of 
the  line,  why  should  it  not  be  valid  as  to  the  whole  \  and  if 

<a)  Per  Erie,  J.,  In  Major  of  Norwich  t.  8M;  before  Lord  Truro,  8  Id.,  70;  bslbre  Q. 

Sarfaik.  Rullway  Co.,  4  EI.  A  Bl..  S9T,  IIS.  B.,  ITQ.  B.,ea9;  belbre  tordBomlUr.U.B., 

■(t)  In  DlKoWrfcelo.,  of  The  SbrewebiUT  W  Ba»T.,  Ml;  before  the  Court  of  Appeal  In 

BDil  SlRnlnituiB  BillwBT  Go.  v.  DIrecton,  CbBDCcrr.t  I>eO.  U.  A  G.,11G;  uidlaD.F, 

ete.,()fTbeNorth-WeBt«DSall«)iyCo.,SH.  6  B,  L.  C  IIS:  uid  »■  IjucuKt  and  Carl. 

'    '■    135-6.  Ule  Kallwav  Co.  T.  Sortb-Weelern  Hallwer 

[naoDthYOTkahlreKKilmTandBlTer  Co.,  S  K.  *  J.,  as6;  Ban  v.  l>ODdoii  uid 


L.  ii.,  135-6.  Ule  Kallwav  <!o.  T.  Sortb-V 

-  -  '    ~     th  YOTkahlre K>ilwaT and BlTer    Co.,  S  K.  *  3.,  tK;  Ban 

Snot  Norttaero  Baflwaj  Co.,  »    Narth-We»Ceni  Ballwa;  Co.,  S  J.  A  B- 80; 
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80,  there  would  be  no  impediment,  it  was  urged,  to  two 
companies  bringing  their  fands  Into  a  common  stock,  and 
dividing  them  amongst  their  shareholders  in  any  stipolated 
proportion. 

§  469.  It  would  be  foreign  to  the  objecta  of  this  treatise 
to  discuss  the  very  numerons  cases  which  hare  arisen  on 
this  doctrine  of  ultra  vires,  involving,  as  they  almost  always 
do,  a  careful  consideration  of  the  statutes  in  force  with  re- 
gard to  the  claas  of  corporationa  in  question,  the  charter  or 
act  of  parliament  or  memorandam  of  association  of  the 
particular  corporation  and  the  contract  in  ciuestion  in  each 
case.(e) 

§  470.  The  question  of  vUra  vires  as  applicable  to  cor- 
porations must  be  carefully  distinguished  from  the  question 
of  vUra  vires  as  applicable  to  the  agents  or  officers  of  those 
bodies.  An  act  which  is  beyond  the  powers  of  the  corpora- 
tion can  never  be  good  and  can  never  be  made  good  by 
ratification  or  acquiescence  or  in  any  way  short  of  act  of 
parliament.  (/)  On  the  other  hand,  an  act  which  is  within 
the  powers  of  the  body,  but  beyond  the  powers  of  the  board 
of  directors  or  other  managers,  may,  and  often  does,  become 
binding  on  the  corporation  by  its  ratification  or  acquies- 
cence ;  and  so,  again,  acts  which  are  beyond  the  powersiof 
the  managers,  except  on  the  observance  of  certain  condi- 
tions, may,  if  within  the  powers  of  the  body  corporate,  be 
held  good  by  a  judicial  toference  from  the  conduct  of  the 
corporation  that  the  conditions  have  been  observed.  The 
first  class  of  acts  are  void  from  the  nature  of  the  corpora- 
*  tion ;  the  second  are  objected  to  as  having  been  beyond  the 
scope  of  the  agent's  authority.' 

(f)  SeaBrlne'a  Doctrine  orUltraTlni.  if)  See  ABbbBrvBallway  Curlaceand  Iron  Co. 
T.  Blcba,  L.  B.  7  U.  L.,  ass. 

'  DitUnctioTi  behne&n  eorporalwrui  an/i  tTiditniiuali.]  Tbe  former  can  exercise 
DO  powers  which  nre  not  coDferred  bj  their  charters,  while  the  latter  may 
make  anj  contract  which  the  law  sanctions.  Head  v.  Providence  Ins.  Co.,  2 
Cranch,  137;  Bank  of  N.  8.  t.  Danbridge,  13  Wheat.,  64;  Hannable  and  St. 
Joaepti  R.  R.  Co.  t.  MMion,  86  Mo..  au4;  Mathews  v.  Spinner.  63  id.,  329; 
National  Bank  t.  Taylor,  M  Pa.  St,  15. 

Beope  of  eorporatiojtt.']  The  charter  of  &  corporation,  with  reference  to  its 
powers  and  capacities,  must,  like  any  otber  statute,  be  construed  as  an  entirety. 
White's  Bank  v.  Toledo  Ins.  Co.,  13  Ohio  St.,  601 ;  Toledo  v.  Norlh  Americaa 
Coal  Co.,  8  Head  (Tenn.),  887.  Tbe  general  purpose  for  which  the  corporation 
was  formed  must  be  considered,  and  such  reasonable  construction  be  giren  to 
the  terms  employed,  as  will  tend  to  bring  about  such  purpose.  Vaodall  v. 
South  Ban  FranoBco  Dock  Co.,  10  Cal.,  88.    A  corporation  possesses  all  such 
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§  471.  Hence  it  must  not  be  assamed  that  the  qnestion 
of  uUra  tires  is  in  all  respects  the  same  when  it  arises  be- 
tween the  members  of  a  company  and  ita  directors,  and 
when  it  arises  between  the  company  and  a  third  person. 

powers  as  are  oeceHsaillj  incident  to  Uu>se  speciAcsllj  granted,  or  are  eaaeatial 
to  the  purposes  and  objects  for  which  the  corporation  was  organized.  It  is  not 
limited  to  the  powers  speciflcally  granted.  Bank  of  Augusta  v.  Earl,  18  Pet., 
BIB;  Whitman  Mining  Co.  t.  Baker,  8  Nev.,  886;  Coleman  v.  Eastern  Counties 
B.  R.  Co.,  10  Bear.,  17;  Ketchum  t.  City  of  Buffalo,  14  N.  Y.,  866;  Le  Cou- 
teulz  V.  City  of  Buffalo,  88  id.,  838;  Slianunut  Bank  t.  Plattsburgh  R.  R.  Co., 
81  Vt.,  4B1. 

Mvnieijkti  eorporalietuA  Such  corporations  itre  held  more  strictly  to  their 
charters  than  others.  Parties  dealing  with  tbem  are  bound  to  know  their 
powers  at  their  peril.  City  of  Leavenworth  t.  Btuikiii,  3  Ean.,  857;  Thomas 
V.  City  of  Kchmond,  13  Wall.,  849. 

Different  leeurttgfrom  OuU  pretc 

scribed  what  spedee  of  security  si .  ...  — 

a  difFerent  sort  was  taken,  it  could  be  eoforced  against  the  party  who  gave  it. 
Bank  of  South  Carolina  v.  Hammond,  1  Rich.,  281;  Hott  v.  United  Slates 
Trust  Co.,  IB  Barb..  068;  United  States  Trust  Co.  v.  Brady,  20  id.,  119;  Little- 
wort  t.  Davis,  BO  Miss.,  40B;  see,  however,  Spendon  v.  Mayor,  etc.,  of  New 
York,  7  Bosw.,  601 ;  8.  C,  31  How.  Pr..  896. 

Ccj^oration  way  w 
poration's  charter  wt  ^  ,       . .      ,  _. 

might  be  mdved,  and  that  such  waiver  roi^t  be  shown  by  a  repetition  of  ai 
of  a  Jike  or  similar  character.    Hood  v.  N.  Y.  and  N.  H.  R.  R.  Co.,  23  Conn., 
602. 

LegaUtij  qf  eoT^orate  act  pTe»\im^.'\  "The  dealings  of  a  corporation  which 
on  their  face,  or  according  to  their  apparent  import,  are  within  its  charter,  are 
not  to  be  regarded  as  illegal  or  unauthorized,  without  some  evidence  tending 
to  show  that  they  are  of  such  a  character.  In  the  absence  of  proof,  there  la 
no  legal  presumption  that  the  low  has  been  violated.  On  the  conltary,  these 
artificial  bodies,  like  natural  persons,  are  entitled  to  the  benefit  of  the  rule 
which  imputes  innocence,  rather  than  wrong,  to  the  conduct  of  men.  A  differ- 
ent doctrine  would  require  a  corporation,  even  in  many  of  its  ordinary  transac- 
tions, to  show  that  it  hadnottraQBcendedthelimitsaf  its  charter."  Chautauqua 
County  Bank  V.  Risley,  IBN.  Y.,  869;  Farmers' Loan  and  Trust  Co.  v.  Clowes, 
8  id.,  470;  De  Gmfl  v,  American,  etc.,  Co.,  21  id.,  124;  Yates  v.  De  Bogert, 
68  id.,  626;  Farmers'  Loan  and  Trust  L'o.  v.  Perry.  8  Sandf.  Ch.,  839;  Peru 
Iron  Co.,  ex  parte,  7  Cow.,  540;  Safford  v.  'WrckofE,  4  Hi!l,  443;  Morris  and 
Essex  R.  R.  Co.  v.  Sussex  R.  R.  Co.,  20  N.  J.  Eq.,  642;  Charleston  Turnpike  * 
Co.  V.  Willey,  16  Ind.,  84;  Dana  v.  Bank  of  St.Paiil,4  Miun.,  885;  Mitchell  v. 
Rome  R.  K.  Co.,  17  Ga.,  674;  Oxford  Iron  Co.  v.  Spradley,  48  Ala.,  98. 

Definiti&n  of  inddentai  power."]  "An  incidental  power  is  one  which  is  directly 
and  immediately  appropriate  to  the  execution  of  the  power  granted,  and  not 
one  which  has  a  slight  or  remote  relation  to  it."  Hood  v.  New  Yorkaad  New 
Haven  H.  B.  Co.,  33  Conn.,  1;  People  v.  Utica  Ins.  Co.,  IB  John  ,  858;  New 
York  Firemen's  Ins.  Co.  v.  Sturgea,  2  Cow.,  864;  Same  v.  Ely,  id.,  678; 
Broughton  v.  Manchester  Water  Works,  3  Bam.  &  Aid.,  9;  Pecple  v.  Trus- 
tees of  Geneva  College,  6  Wend.,  217;  Trustees  v.  Peasley,  15  N.  H.,  817; 
Downing  v.  Mt.  ■Washington  R.R.  Co.,  40  id.,  230;  Fuller  v. "Trustees  of  Plain- 
fleld  School,  B  Conn.,  0M3;  Commonwealth  v.  Erie  R.  R.  Co.,  37  Pa.  St.,  339; 
Dartmouth  College  v.  Woodward,  4  Wheat.,  618;  Pacific  B.  B.  Co.  v.  Sealy, 
46  Mo.,  312;  Town  of  Peteraburgh  V.  Metzker,  21  111.,  205;  see,  however.  Hart 
■V.  Rensselaer  and  Saratoga  R.  R.  Co.,  8  N.  Y.,  87;  Quimby  v.  Vanderbilt,  17 
id.,  800;  Bissell  v.  Michigan  Southern  R.  R.  Co..  22  id..  258;  Buffet  v.  Trov 
and  Boston  R.  R.  Co.,  40  id.,  168.  Unless  the  powers  cJidmed  to  be  implied 
are  Immediately  and  directly  appropriated  to  the  ezccution  of  the  specific 
powcis,  and  the  same  are  a  careful  and  necessary  means  to  give  them  effect. 
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g  473.  Some  contracts  are  of  such  a  nature  that  every 
one  must  know  them  to  bo  beyond  the  powers  of  the  cor- 
poration with  which  he  is  dealing,  as  e.  gr.,  a  contract  by  a 
railway  company  to  buy  a  thousand  gross  of  gi-een  epecta- 

such-implied  powers  will  oot  be  held  to  be  within  the  scope  of  the  charter. 
Cimias  T.  Ltevilt,  18  N.  Y.,  167,  158. 

Uiiau&orittd  act  by  corporatian.'^  Buch  an  act  ia  void,  and  cannot  be  en- 
forced either  at  law  or  eqmty.  Mutual  Life  and  Fire  Ina.  Co,  t.  McKelway,  1 
Beasley'sCh.,IS3:  PenQsylvania  Co.  v.Banbiidge,  8  Gill.  &  John.,246;  Pearce 
V.  Hodiaon  B.  B.  Co.,  21  How.,  411 ;  Haynes  v.  Corrington,  18  Sm.  &  Harsh., 
411;  LittleT.O'Brien,9Mas8..428;  Commercial  Bank  t.  Nolan,  7How.(Hi8a.), 
608;  Littlewort  T,  Davis,  50  Mis8.,403;  Matter  of  Brooklyn  R.R.  Co.,  73  N.T., 
S4B;  Bank  of  Michigan  t.  NUea,  1  Doug.,  401;  afTg  B.  C,  1  Walker  (Mich.), 
W;  Brown  v.  Winnianiap  Co.,  11  Allen,  826. 

ConoTOU  aeii  impHe^y  proMbiled.']  Any  iDtontional  use  h;  a  corporation  of 
any  of  its  powere,  with  the  intention  of  defeating  the  objects  for  which  it  was 
created,  will  be  prohibited  by  implication.  Eaat  Anglican  B.  R.  Co,  t.  East- 
em  Counties  R.  K.  Co.,  11  C.  B..  77S;  S.  C,  7  Rail.  Caa.  150:  McGregor  v. 
Dover  and  Deal  R.  B.  Co.,  18  Q.  B..  818;  8.  0.,  7  Rail.  Caa.,  237;  Gage  t. 
Hewraarket  E.  R.  Co  ,  18  Q.  B.,  467;  Eastern  Counties  R.  R.  Co.  v.  Hawkes, 
6  House  of  Lda..  847;  South  Yorkshire  R.  B.  Co.  v.  Great  Northern  R.  R. 
Co..  9  Ei.,  65,  643;  Fatcbin  v.  DoolilUe,  S  Vt.,  457;  Common  v.  Inhabitants 
of  Cambridge,  7  Mass.,  158;  Parka  v.  Boston.  8  Pick.,  218;  Dudley  v.  Cilley, 
B  N.  H.,  658;  Goodwin  v.  Milton,  id.,  458;  Third  Turnpike  Co.  v.  Champnay, 
Sid.,  189;  Knowle's Petition, 82  id., Ml;  Dudley  v.  Butler,  10  id.,  381;  Guern- 
sey V.  Edwarda,  29  td ,  234;  Springdeld  v.  Harris,  107  Mass.,  532;  Townacnd 
--.  Hoyle,  20  Conn.,  1. 


Private  ptaty  eonlraeting  teith  arrpi/ration.l  A  contract  mav  be  vUraviret 
with  respect  to  Uie  ofQcers  or  stockholders  of  a  corporation,  ana  not  ao  in  rela- 
tion to  a  private  party.  Mount  v.  Shrewsbury  R.  R.  Co.,  18  Beav,.  1;  Cohen 
V.  Wilkinson,  S  BmI.  Cas.,  741;  Beaman  t.  Baffard,  7  id.,  46,  75;  Simpaou  r. 
Dennieon,  10  Hare,  51.  To  effect  a  private  party,  he  must  have  known,  at  the 
time  of  entering  into  the  agreement,  that  it  waa  intended  for  a  purpose  foreign 
to  the  incorporation  of  Uie  companj.  Osipee  Manuf 'g  Co.  v.  Cannej,  54 
N.  H..  295. 

Act  enUrely  ampMe  on  plaitUtff'i  pnrQ  It  is  a  well-aettled  rule  that  the  de- 
fense of  iiitra  ■airti  cannot  be  pleaded  by  a  corporation,  in  a  case  where  the  con- 
tract liaa  been  fully  DOatponed,  and  the  corporation  baa  had  the  advantage  of 
the  performance.  Parish  t.  Wheeler,  22  N.  Y.,  464;  Silver  Lake  Bank  v. 
North,  4  Johna.  Ch.,  870;  Palmer  v.  Lawrence,  S  Sandf ,  161;  State  of  Ind. 
Y.  Woram,  6  Hill,  87;  Chester  Glass  Co.  v.  Dewey,  16  Maas.,  94;  Steamboat 
Co.  V.  McCutchen,  13  Pa.  81..  18;  Steam  Nav.  Co.  v.  Weed,  17  Barb.,  878; 
Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.,  62;  Chippendale,  ex  parte,  4  De  G. 
M.  &  G.,  19;  In  re  National  8oc.,  L.  R.,  6  Ch.,  809;  In  re  Corle.  etc.,  R.  C,  4 
id.,  748;  Fiahmongers  Co.  v.  Robertson,  5  Mc.  &.  G..  131;  Allegheny  City  v. 
McClurkson.  14  Pa.  St.,  81;  Bradley  v.  Ballard,  65  111.,  4J3;  Rock  River  Bank 
Y.  Sherwood,  10  Wia.,  280;  Fanners'  Bank  v.  Detroit  R.  R.  Co.,  37  Wis.,  873. 

Bepayment  can  be  eompdled.]  Where  a  contract  made  with  a  corporation  ia 
void,  and  for  that  reaaon  the  party  cannot  maintain  an  action  upon  it.  be  may 
recover  what  has  been  paid,  when  the  parties  are  not  in  pari  ddicio.  Robinson 
V.  Bland,  2  Burr.,  1077;  Howaon  v.  Hancock.  8  Term.  R..  577;  TTtica  Ins.  Co. 
V.  Scott,  Ifl  John.,  1:  Same  v.  Cadwell.  3  Wend.,  306;  Same  v.  Bloodgood,  4 
Id.,  663;  Little  v.  O'Brien.  S  Mass.,  423;  Epiacopal  Soc.  t.  Episcopal  Church, 
I  Pick..  873;  White  v.  Franklin  Bank,  23  id.,  181;  Kchv.  Errol,  51  N.  H., 
861;  Whitney  v.  Peay,  34  Ark.,  32.  Wliere  money  has  been  paid  in  advance 
to  a  corporation,  upon  a  contract  which  is  vUra  vCrt* — Held,  tlml  the  party  ao 
paying  might  recover  the  same,  and  titat  he  need  make  no  previous  demand. 
Dill  V.  Wareham,  7  Mete.,  488. 

Surrender  of  potiettion  before  aetionbnymht.\  "The  cases  in  which  posaea- 
eion  must  be  surrendered  before  an  acuon  for  the  purchase  money  can  be 
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cles,  or  a  contract  by  a  company  formed  to  mdke  a  railway 
from  A.  to  B.  for  the  constniotion  of  a  irailway  from  C.  to  D. 
Snch  contracts  as  these  are  equally  void,  whether  the  ques- 
tion arise  between  the  company  and  a  stranger  or  between 
members  of  the  corporation.  Bat  the  case  is  quite  different 
as  regards  many  other  contracts  which  may  or  may  not  be 
really  entered  into  for  the  purposes  of  the  company.  Direc- 
tors might  buy  iron  raUs  not  really  for  the  purposes  of  the 
line  but  for  speciilation.  This  contract  would  be  void  as 
against  the  shareholders,  but  might  be  perfectly  good  in 
favor  of  the  vendor  to  the  company.  In  short,  the  mere 
fact  that  a  contract  by  the  directors  is  idira  vires,  as  be- 
tween them  and  the  shareholders,  does  not  necessarily  dis- 
entitle the  other  party  to  the  contract  from  suing  upon  it. 
To  do  30,  it  is  further  necessary  that  the  party  suing  should 
have  known  at  the  time  of  the  contract  that  it  was  intended 
for  a  parpose  unconnected  with  the  incorporation  of  the 
company.  The  nature  of  the  contract  will  show  this  in 
some  cases :  in  others  it  will  JXOt.(g)     > 

§  473.  Prom  this  principle  it  follows  that,  where  a  public 
company  ia  authorized  to  take  land  for  extraordinary  pur- 
poses, a  person  who  agrees  to  sell  his  land  to  this  company 
is  not  bound  to  see  that  it  is  strictly  required  for  such  pur- 
poses ;  but  if  he  acts  bona  fide  and  without  knowledge  that 
the  land  is  not  so  required,  or  that  the  transaction  is  any 
misapplication  of  the  funds  of  the  company,  the  contract 
is  binding  in  his  favor,  and  may  be  enforced  by  him  in 
equity  \(h)  and  the  same  holds  goods  where  the  company, 
really  requiring  part  of  an  estate,  purchase  more  than  is 
required,  (i)' 

(0)  PerLordCftnpbslljC.  J.,  *B<lErle,  J.,  Qieen  T.K[]:on.!SBuT.,aSO;  Royal  Briciih 
InllBTar  of  Norwlcb  t.  Norrolk  Kallwu  Co  ,  Bsok  v.  Torqaand,  S  El.  k  SI.,  »8;  S  Id.,  3ST. 
i  El.  A  Bl ,  39T,  11^  Ua ;  per  Lorda  Urtrnptwll       (h)  Eulern  Coandei  aiT«7  Co.  t.  HswkM, 


brought,  are  those  where  a  contract  hoa  beeo  made,  and  possession  has  beea 
taken  thereunder,  and  the  veodee  seets  to  rescind  the  contract  on  the  ground 
of  defective  title,  or  the  inability  of  the  vendor  to  perform  the  contract  on  hia 
part,  or  of  some  fraudulent  representations  inducing  its  execution.  In  these 
cases  the  vendee  must  offer  to  restore  whatever  he  has  received  before  he  can 
call  upon  the  vendor  to  refund  the  purchase  money.  Where  the  contract  is  void, 
there  is  no^ng  to  rescind;  no  rights  are  acquired,  and  there  are,  in  consequence, 
no  rights  to  restore."    HcCracken  v.  Citj  of  San  Francisco,  16  Cal.,  GQl. 

'  In  the  case  of  the  Southern  Life  Insurance  and  Trust  Co.  v.  Lanier,  S  Fla., 
110,  a  contract  with  a  corporation  was  held  to  be  binding  on  the  parties, 
although  It  was  an  abuse  of  the  corporate  powers,  for  which  the  corporation 
was  answerable  to  the  government  who  created  It. 
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g  474.  Furthermore,  a  contract  will  not  be  void  as  a^inst 
a  third  person  dealing  bcma  fide  with  the  corporation,  be- 
cause there  may  have  been  tUe  omission  to  observe  some 
fonnaJity  required  by  the  terms  of  its  constitution,  or  be- 
cause there  may  have  been  some  irregularity  on  the  part  of 
the  directors  or  officers  of  the  body  entering  into  it  on  their 
behaLf.  Thus,  for  instance,  it  has  been  held  to  be  no  defense 
to  an  action  against  a  company  upon  a  debenture  sealed 
with  their  common  seal  that  the  borrowing  of  the  money 
thereby  secured  was  not  sanctioned  by  the  resolution  of  an 
extraordinary  general  meeting  aa  required  by  its  deed  of 
settlement,  (y)' 


(il  B«nl  Bcttbb  Buk  T.  Ti 
itBl.,Stfi  Sl(L,in;  AnrT.A 
AttanaetBotattr,  >  cTb.  N.  3. 


TniqnJtod,  S  >L    Ow,  1  De  Q.  J.  *  B.,  U6;  FilBOa  of  Wmlca- 
Atbraanm  lAIb   Aunruioa  Co.  t.  Bardlug,  BL  B.  A  B.,  168. 


'  The  case  of  EeftQ  v.  Johneon,  I  Blockt.  (N.  J,).  proceedB  upon  thia  eame- 
princlple.  There,  an  Incorporated  company  ■were  engaged  ia  a  proaperom  uo- 
dertaung.  The  majority  of  stockholders  and  board  of  directore  wisned  to  sell 
out,  and  invest  the  canital  in  other  onterprifles,  and  the  minority  came  for 
relief  to  the  court  of  chancery-  It  wa«  held,  that  in  caaes  of  joint-stock  com- 
panies there  was  a  contract  between  all  the  stockholders  and  the  board  of 
directois,  that  the  Joint  funds  ahonid  be  used  for  certain  specified  purposes,  and 
that  any  material  deriatioD  was  a  breach  of  this  contract  which  would  not  he- 
permitted. 
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CHAPTEK  XI. 

OF  THE  STATUTE  OF  FRAUDS  AND  THEREIN   OF  PART 
PERFORMANCE. 

§  473.  By  the  fourth  section  of  liie  Statute  of  Frauds  (a) 
it  is,  amongst  other  things,  enacted  that  no  action  shall  be 
brought  whereby  to  charge  any  peraon  upon  any  contract 
or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them,  *'  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thetennto  by  him 
lawfully  authorized." 

§  476.  This  section  affects  not  the  contract  itself,  but  the 
right  of  either  party  to  sue  the  other  upon  it.  Hence  it  has 
been  decided  that  it  refers  not  to  the  solemnities  of  the  con- 
tract, but  to  the  procedure,  and  consequently  that  an  action 
wiU  not  lie  in  this  country  on  a  contract  made  in  a  foreign 
country,  and  valid  there,  which,  if  made  here,  would  have 
been  incapable  of  being  sued  on  by  reason  of  this  section.  (&) 
This  decision,  though  still  law,  has  not  escaped  critici8m,(c) 
and  is  difficult  to  reconcile  with  the  well  settled  rale((?) 
which  requires  that  the  writing  relied  on  as  taking  a  case 
out  of  the  statute  should  be  in  existence  before  action 
brought ;  a  requirement  which  would  be  unreasonable  and 
contrary  to  the  usual  practice,  if  it  related  only  to  procedure 
and  did  not  go  to  the  solemnities  of  the  contract. 

§  477.  It  is  obvious  that  in  many  cases  a  defense  to  an 
action  for  specific  performance  may  be  grounded  upon  this 
fourth  section  of  the  Statute  of  Frauds.     It  is,  therefore, 
proposed  to  consider  (1)  how  such  a  defense  may  be  raised, 
and  (3)  what  constitutes  a  sufficient  agreement  or  memo- 
fa)  !9  Car.  II,  c.  S.         '  the  (bottta  McUon  ■■  matter  of  procedure  In 
(A)  IjflrouxT.  Brown,  ISC.B.,801.                  UuiJadnaentafttaeQaMUi'iBoDch  Dlvldoa 
!e)  WlUlama  v.  WhMler,  8  C.  B.  }I.  8.,  »a9,    tn  Jonu  t.  Vlcloiia  UriTliv  I>o«k  Co.,  S  Q. 
Sl«;  Olbnu  v.  Holl&nd,  L.  B.  I  C.  P.,  B.  Tbe    B.  D..  S2S. 

oaMU.boweTai.clMdaiaaauUioiltrlbrUie      id)  Ml  t, Bament, 8 U.  A  W., M. 
propoilHoo  tb«i  e»  tigaUat*  requlMd  by 
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randam  or  note  ol  agreement  within  tlie  meaning  of  the 
statute.  And  as,  notwithstanding  the  express  language  of 
the  statute,  it  was  held  by  the  court  of  chancery,  and  is  now 
the  law  of  the  land,  that  certain  circomstances  may  preclude 
a  defense  founded  upon  the  statute,  it  is  necessary  to  con- 
sider a  third  question,  namely,  (3)  what,  according  to  the 
principles  of  equity,  takes  a  contract  out  of  the  statute.' 

1.  Havi  the  d^ense  may  he  raised.*    . 

§  478.  In  order  to  make  intelligible  the  decisions  on  the 
present  mode  of  pleading,  it  will  be  necessary  to  state  briefly 

^  8latMmviliiehtlMiiontraiiUvo<d,^itotinBonfimrdtywiAth»^atute.^  The 
English  statute  (Merckutlle  Law  Amendment  Act,  10  «Dd  20  Vic.  ISM)  has 
been  i&  fubstance  re-enacted  in  m&ny  of  the  States.  In  the  following  the  con- 
tnct  fs  Toid,  if  not  in  conformity  with  the  proTiaions  of  the  statute  :  AJabtuu 
Code.  1B6T,  g  1862;  CBllfomia  Code,  g  1741 ;  Michigan  Comp.  Laws,  1871,  vrll. 
11.  p.  1456,  ch.  184  §  8;  Minnesota  Stats..  1878.  toI.  1.  p,  893.  §  13;  Nebraska 
Stats.,  1S78,  p.  892.  ch.  35.  g  5;  New  York  Rev.  Stats.  (Otb  ed.),  voi.8.  p.  141; 
Oregon  Gen.  Laws,  Wi%,  ch.  8.  g  776;  Wisconsin  Stats.,  1871.  toI.  11.  ch. 
106,8  8. 

"  7'A«  (teAitsiinolanMrf  rub  ij^mfEbnee,  bat  &  limitation  of  ludicial  authority 
to  afford  a  rem^y.  It  Tequirea  that  contracts  for  the  sale  of  lands,  in  order  to 
be  enforced  by  tudidal  proceedibga,  must  be  aabstantiated  by  some  wriUng. 
This  provision  of  law  caanot  tie  dlSpisnaed  with,  merelj  for  the  reason  that  the 
want  of  such  writing  was  occasioned  by  mistake,  acodent  or  fraudulent  rep- 
resentations, unless  some  other  ingredient  enten  Into  the  case  lo  Kive  rise  to 
equities  strtmger  than  those  wiiich  stand  upon  the  oral  contract  alone,  which 
estop  the  otlier  party  from  settinB  up  the  statute."  Wells,  J.,  in  Glass  v.  Hul- 
bert,  102  Mass.,  S6;  Btockbridge  Iron  Co.  t.  Hudson  Iron  Co.,  Id.,  40. 

Atmmt^iBimiraettopay  origiTiaipuTthati'mtm^.l  The  asdgnee  of  a  bond 
for  title,  entered  into  a  contract  to  pay  the  purchase  money  to  the  original 
vendor.  Held,  that  it  was  not  a  parol  promise  to  pay  the  debt  of  another,  nor 
a  parol  contract  for  the  sate  of  land,  and  that  It  would  be  ^KciQcaUy  enforced. 
Ford  t.  Finjkey,  8S  Oa.,  SS8. 

Seeur&ie*.']  "  The  words  of  the  statute  have  never  yet  been  extended  by 
-any  court  beyond  securities  which  are  subjects  of  common  sale  and  barter,  and 
wliich  iiave  a  visible  and  palpable  form."  Bomerly  v.  Buntln,  118  Mass.,  270, 
per  OUT.  Gray,  C.  J. 

ExamplM  ofproinue  wOAin  lh»  $UUuU.2  A  judgment  to  sell  a  stock  of  goods, 
and.  as  a  part  of  the  troDsaction,  the  Bellerverbally  agreed  to  give  the  purctiaser 
a  tliree  years  lease  of  the  store — Held,  wlthbi  the  statute,  ^d  the  action  dis- 
missed. Strahl  V.  Evers,  63  Dl.,  77;  Hchulter  v.  Bockwinkle,  10  Mo.,  674; 
William  and  Mary's  Col.  v.  Powell.  IS  Grait.,  872 :  Bryant  v.  Jamison,  7  Mo., 

loe. 


frauds,  but  It  must  also  omit  to  make  any  allegations  of  part  performance. 
Thus,  in  the  case  of  Field  v.  Hutchinson,  t  Beav.,  S9Q;  S.  C..  3  Jur.,  79S,  it  Is 
said,  "where  the  want  of  a  signature  to  an  agreement  for  the  sale  of  lands- 
clearly  appears  on  the  bill,  the  objection  may  be  taken  advantage  of  by  general 
demurrer;  but  the  statements  of  this  bill  not  being  Inconslsteut  with  a  ^gna- 
ture  by  the  party  to  be  charged,  and  containing  allegations  of  part  perform- 
ance, a  general  demurrer  thereto  was  overruled." 
16 
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what  was  the  method  of  taking  advantage  of  the  statute  be- 
fore the  judicature  acts. 

§  479.  Under  the  old  practice,  then,  the  want  of  a  con- 
tract within  the  statnte  might,  when  clearly  appealing 
on  the  biU,  have  been  taken  advantage  of  by  general  de- 
mnrrrer,(e)  or  by  a  demurrer  alleging  the  want  of  snch  a 
contract.  (/)  In  this  respect,  there  was  held  to  be  a  wide 
difference  between  the  Statute  of  Frauds  and  the  statute  of 
limitations,  (pi) 

g  48#.  The  braiefit  of  the  statnte  might  also  have  been 
had  by  plea ;  and,  notwithstanding  a  doubt  of  Lord  Mac- 
cle8fied,(A)  by  plea  alone  and  without  answer. 

g  4S1.  To  a  bill  alleging  a  parol  contract  and  part  per- 
formance, a  plea  averriDg  that  there  was  no  contract  in 
writing,  and  an  answer  insisting  that  the  alleged  acts  did 
not  amount  to  part  performance,  was  a  sufficient  defense.(/) 
Though  such  a  bill  could  not,  it  seems,  have  been  met  by  a 
plea  alone,  for  a  plea  in  bar  to  such  a  bill  would  contain 
two  distinct  points — ^namely,  the  denial  of  the  written  con- 
tract and  of  the  acts  of  part  performance,  and  would  there- 
fore have  been  multifarione  and  hai.ij')' 

§  483.  The  benefit  of  the  statute  might  also  have  been 
obtained  by  the  defendant's  answer;  and  either  by  an 
answer  denying  or  not  admitting  the  contract  (which  was 
sufficient,  without  special  reference  to  the  statute,  to  throw 
upon  the  plaintiff  the  whole  burthen  of  proving  a  valid 

1  Uod.,  88i  Koan  v.  Bdirud*.  t  Vo..  M; 

Bowutii  V.  UatoT,  Id.,  W ;  Braiu  v.  Uurb,  3 

V.  <feB.,)Sl. 

, .       .  „.       Uj  Wtaltbrotd  T.  BTOcktannt,  1  Bro.  C.  a. 

IDrcnr,  1.  One,  oiso,  Howard  v.  Okeo*er,  3  fOi;  andaee  boU'e  n,  asd  Bedee.  I'loMI., te& 
Bit.,  Ul  n.  ''Be.  also,  ■«  (a  ttali  plea,  Child  t.  <Jomli«r.  S 

la)  Par  Lord  CiaDwortb  \n  SMgwtj  v.  Sw.,  US  □.;  I*or  a  plea  to  >  pkrol  contract 
Wtiarton.SDeQ.  H.  *U  ,881;  HeysT,  All-  Tarrlug  a  wrlilea  one.  Jordan  v.  SawUno,  3 
ley.  4DB0.  J.  &S.,S4.  bro  U.  (J.,3^;  and  roi  aptea  KileBtDgnvo- 

IM  Child  T.  Qodolphln,  1  Dick  ,  SB.  cation  of  acenoj,  Uaaon  t.  AnnlU^,  ] 


■  The  case  of  Preach  t.  Shotwel),  G  .Tobn.  Ch.,  659.  is  a  somenhat  analogous 
case.  There,  W  a  bill  for  relief  Rgainst  a  judgment,  on  the  ground  of  fraud,  a 
plea  of  the  judgment,  aod  an  answer  denying  the  fraud,  were  held  good.  A 
plea  must  contain  a  denial  of  all  the  facts  charged  in  the  bill  wfaidi  would,  if 
true,  defeat  the  plea;  and  it  must  reduce  the  defense  to  a  single  point.  Bonr- 
duB  V.  Trinity  Cnurch,  A  Paige,  17S:  Saltus  v.  Tobias,  7  John.  Ch.,  8H.  If  a 
'  plea  be  double,  tlie  pl^ntiff  may  demur  for  duplicity;  but,  if  he  reply,  he  muat 
saewer  both  parts  of  the  plea.    Barrett  t,  Ruill,  8  Ired.,  UHl. 
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oontiact  capable  of  being  enforoed),(i<:)  or  by  an  answer  ad- 
mitting a  contract,  and  expressly  pleading  the  statnte.(Z)   ' 

g  483.  If  the  benefit  of  the  stntate  was  not  claimed  in 
one  or  other  of  these  ways,  it  conid  not  be  hod  at  the  hear- 
ing, (m) 

i  484.  A  great  change  has  been  effected  by  the  provisioiu 
of  the  judicature  acts  in  this  matter.  Order  XIX,  r.  2S, 
provides  that  "  When  a  contract  is  alleged  io  any  pleading, 
a  bare  denial  of  the  contract  by  the  opposite  party  shall  be 
conatmed  only  as  a  denial  of  the  making  of  the  contract  in 
fact,  and  not  of  its  legality  or  its  sufficiency  in  law,  whether 
with  reference  to  the  Statute  of  Frauds  or  otherwise." 
Pleas,  it  may  be  added,  find  no  place  la  the  present  system 
of  pleading. 

§  485.  From  these  provisions,  the  following  inferences 
have  been  or  may  be  drawn,  viz.: 

(1)  That  the  benefit  of  the  statute  can  no  longer  be  had 
by  plea. . 

(3)  That  where  the  statement  of  claim  allies  a  contract 
.  without  alleging  it  to  be  in  writing,  a  demurrer  will  not  now 
lie,  but  the  statute  must  be  specially  pleaded  ;(«)  and  this 
has  been  held  to  apply  even  to  a  case  in  which  the  state- 
ment of  claim  alleged  circainstances  m  anticipation  of  an 
objection  grounded  on  the  stntute,  and  these  circumstances 
were  traversed  by  the  defense,  (o)' 

(3)  That  where  the  statement  of  claim  itself  shows  that  the 
contract  was  not  in  writing,  and  does  not  show  any  equita- 
ble circumstances  taking  it  out  of  the  statute,  then  the  statute 
may  be  taken  advantage  of  by  demurrer.  This  point  has 
not  yet,  it  is  believed,  been  the  subject  of  direct  decision,  {p) 

It)  UiilswKVT.  Whnrton.SDaa.  H.  AS.,  (n)  CBItln^T.Klng.aCh  D  ,Bai,8SS;  Towle 

en,  >,C.ln  b.  P.,BH.l..  C.,aM.  v,  Topham,  ffl  l.   T.,  S("-  "■--'' "-- 

(fj  Coolh  T.  Jnckson.e  Ye"..  IS;  Moora  T.  teiitJ,  W.  S.aSSl),? 

E(lWKnt9,4ld,23l  |<er  l^oril  Eliton  In  Rowe  (o)  Clnrks  t.  Cat] 

T.  Teerl,  la  Irl.,S73;  Biudsn  v.  Hrailbear.  II  8ra,  alao,  Jobaouoi 

I'l ,  4ee;  per  LanI  Elitna  la  ri  piirte  WMt,  X9H 
brrarl.   l^  id.,  SIS.    S«e  cwntni,  UuaMll  v, 

Cmke.Preu   Ch..  SSa  i                                        

<,ml  BoBken  T.  Cafe,  4  Da  G.  A  Sm  ,  SSn.  Co.  T.  Piimeu,  U  W.  a,  881. 

'  Vi.  defendant  in  a  suit  in  chancery  cannot  put  in  several  dJBtinct  defenses, 
by  plea,  to  the  whole  of  the  complainant's  bill,  or  to  the  same  part  of  the  bill, 
iviibout  the  special  leave  of  the  court.  Nor  can  lie  set  up  two  distinct  defenses 
in  the  eacnc  plua  without  rendering  such  plea  bad  for  duplicity.  To  justify  the 
court  in  departing  from  this  ^ncral  rule,  the  defendant  must  make  out  a  very 
special  case  of  hardship  and  mconvenience  to  him  if  he  should  be  required  to 
make  his  several  defenses  by  answer.    Where  ft  would  be  necessai;  to  set  out 
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(4)  That  where  a  pleading  states  a  contract  generally,  the 
opposite  party's  proper  mode  of  claiming  the  Itenefit  of  the 
statute  is  to  plead  it  specially  in  hia  next  pleading. 

(6)  That  to  such  pleading  the  old  mie  applicable  to  answers 
applies,  viz.,  that  the  benefit  of  the  statute  mnst  be  claimed 
distinctly  and  nnambignouBly.  Tinder  the  former  practice  it 
was  held  that  when  the  answer  alleged  that  no  formal  note 
of  the  contract  was  made,  and  denied  that  any  binding  con- 
tract ever  existed,  bat  did  not  expressly  claim  the  benefit 
of  the  Btatnte,  the  defendant  was  not  entitled  to  have  that 
benefit  at  the  hearing.($')  It  is  not  necessary  that  the  de- 
fendant should  claim  the  benefit  in  the  very  words  of  the 
statute,  but  he  must  claim  it  in  words  equivalent,  so  as  to 
call  the  attention  of  the  other  party  to  the  circumstance 
that  the  benefit  of  the  statute  is  claimed.(r) 

(6)  If  the  plaintifF  deliver  a  statement  of  cl^ro,  and  the 
defendant  deliver  no  defense  or  demurrer,  it  appears  clear 
that  the  defendant  cannot  set  up  the  statute  at  the  hearing 
of  the  plaintiffs  motion  for  judgment,  for  then  the  court  is 
to  give  such  judgment  as  upon  the  statement  of  claim  the  ■ 
court  shall  consider  the  plaintiff  to  be  entitled  to.(«) 

(7)  If  the  plaintiff  indorse  his  writ  for  specific  performance 
of  a  contract  and  deliver  no  statement  of  claim,  and  the  de- 
fendant deliver  no  defense,  it  would  seem  equally  clear  that 
the  defendant  cannot  have  the  benefit  of  the  statute.' 

2.   What  satisfies  tJie  siaiiUe.' 
§  486.  The  object  of  the  Statute  of  Frauds  being,  as  re- 

(g>  Bee  BktimeT  t.  IfcDowmll,  S  De  Q.  A    of  plcuHni  bow  IBqnlndi  Bftd  T.  Miun,  T 


very  long  accounts,  and  in  cues  where  the  diBcoverr  sought  bj  the  bill  would 
be  productive  of  injury  to  the  defendant  in  his  bumnesa,  the  court  will  grant 
iU  indulgence.     Didier  y.  Davison,  10  Paige,  615, 

'  This  is  clearly  the  rule.  Osbom  v.  Endicott,  8  Cal ,  140 ;  LiDgan  v.  Hen- 
derson, 1  Bland,  2S6;  Elnzie  v.  Penrose,  2  Beam  ,  n^O;  Thornton  v.  Henrv 
id.,  2tB:  Talbot  v.  Bower,  1  A.  K.  Marsh.,  446:  Bean  v.  Valle  3  Misa. 
126;  Tarleton  v.  Viotes.  1  Gilm,,  470;  Woods  v,  Dille,  II  Ohio,  408:  Small  t 
OwningH,  1  Hd.  Ch  Dec.,  863;  Hollingghead  v,  HcKende,  8  Q«o.,  407. 

'  What  fA«  iBTiting  muit  oorUain  to  lati^  tie  tUOvte  ]  It  may  be  infonnal,  but 
it  must  contain  all  the  tenns  of  the  contract.  dOicr  ezpreagly  or  by  necessnTj 
inference.  In  it  must  be  found  the  names  of  the  parties,  the  conrideration,  the 
Bublect  matter,  the  promise  and  the  signature  of  the  party  sought  to  be  chatted ; 
notbing  must  be  left  open  for  future  negotiation.  Lkythoarp  v.  Biraat,  % 
Bing.  (N.  C),  735;  Oplvie  v.   Poljambe,  8  Mer„  68;  Nfclld*  ».  Jobiion.  10 
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garde  the  contracts  now  nnder  consideration,  to  prevent  the 
mischief  arising  from  the  resort  to  parol  evidence  to  prove 
the  existence  and  the  terras  of  the  alleged  contract,  it  is 
obvious  that  the  mischief  is  avoided  wherever  there  exists, 
nnder  the  hand  of  the  party  sought  to  be  charged,  a  written 
statement  containing,  either  expressly  or  by  necessary  infer- 
ence, all  the  terms  of  the  contract— that  is  to  say,  the  parties 
(described  either  by  names  or  descriptions  or  reference  suffi- 
cient to  preclude  any  fair  dispute  as  to  their  identity),{^  the 
subject  matter  of  the  contract,(tt)  the  consideration  and  the 
promise(«) — and  leaving  nothing  open  to  future  treaty.(M) 

§  487.  This,  therefore,  is  sufficient  to  satisfy  the  statute, 
and  provided  this  be  found,  no  formality  is  required,  nor 
does  it  signify  at  all  what  is  the  nature  or  character  of  the 
document  containing  such  written  statement — whether  it 
be  a  letter  written  by  the  party  to  be  charged  to  the  person 
with  whom  he- contracted,  or  to  any  other  person,  or  a  deed, 
or  other  I^al  instrament,  or  an  affidavit,  (a:)' 

K)  FDtter*.Diifflelil,I..R.ieRq,l.    6m,  did  aol  reftr  to  any  plsnt,  alKneil  a  niomo- 

for  ■  fnrttter  dlwuuIOD  at  ibe  mode  at  de.  randam  reftrrinR  t>  the  oODtitict,  wu  held 

•crlpUon,  Put  111,  rbap.  Ul,  f  830  at  Mq.,  to  be  luflolaBtly  iDCorponitecl  with  the  cun- 

whtre  the  obci  an  cltad.  traoi,  \nd  to  coDirol  the  deacrtpUoD  In  tt 

(u)  See   Nene  V>ll<  y  Dnlnue   ComnilB-  (r)  Livthinrp  t.  BiTuit,S  Bins.  N,  0  ,T8S. 

Uonen  t.  Dunk  ley,  4  Uh.  D.,  1,  where  aplBD  (u)  Oifllrle  v.  f oljiiinbe,  t  Mer.,  6S. 

on  which    the   parties,  rvntamponnSDUilT  (zj  Barkirorlh  t.  Xoung,  4  Drew,  1,14. 
vllfa  tbeir  elgnature  ot  the  contract  (which 

Conn.,  193;  Doty  v.  WUder,  15  HI.,  407;  McConnell  v.  Brfllhard.  17  id.,  »M; 
Johnson  *,  Dodge,  id.,  488;  McFarwn's  App.,  U  PR.  St,  fl08;  Sanbome  v. 
Flagler,  0  Allen,  474;  Stone  t.  Browning,  08  N.  Y.,  098;  Hetea  v.  Hflwt,  8 
Ho.,Hg3:  HuSv.  Shepard,  68id.,a42.  It  need  not  be  sealed  nor  acknowledged, 
and  words  of  inherllince  need  not  be  employed,  where  an  Intention  to  pass  the 
fee  appears.    McFarson'a  App.,  11  Fa.  St.,  003.    Tbe  writing  may  be  by  a 

{leading,  on  affidavit  or  a  receipt,  and  It  may  be  found  In  one  or  more  Ictten. 
L  may  De  in  the  lanruage  of  both  parties,  or  either  of  them. .  Barkworth  t. 
Toung,  4  Drew,  IB;  Ewing  t,  Gordon,  49  N.  H.,  444;  Tripp  v.  Biahop,  B6  Pa. 
St.,  424;  Joseph  v.  Holt,  M7  Cal.,  300;  Welford  v.  Beazely,  3  Atk.,  603;  Dent- 
aon  V.  HcKenzie,  1  DeBsau.'H  Eg.,  28H.  The  entire  agreement  must  be  written 
or  printed,  and  may  be  in  pencil.  Gary  t,  Hyde,  49  Cal.,  470;  Patton  v.  Deve- 
lin'a,2Phl]a.,  1(?8;  Draperv.  PatUna,38^)eer«,  292;  Herrittv.  Clasor,13  Johna., 
484.  A  contract  by  parol,  or  in  wiitmg,  is  presuppoaed  by  lie  statute  of 
frauds.  The  memorandum,  which  is  necessary  to  its  Talidity.  and  the  iwree- 
ment  itself,  are  very  di&trent  things;  one  may  be  made  at  one  time,  and  the 
memorandum  at  some  other.  If  the  promise  of  one  of  the  parties  is  tbe  con- 
sideration for  the  promise  of  tbe  other,  in  such  case  both  must  be  concurrent, 
and  obligatory  upon  both  at  thc^me  time.  LeaUn  v.  Scnnett.  12  Barb.,  503; 
Jones  T  Noble,  S  id.  (Ky.),  694;  Yerger  t.  Green,  4  Oill,  473;  Duvall  v.  Myers, 
2Md.  Ch.,401. 

'  In  Barry  v.  Coombe,  1  Pet.,  640,  it  is  said  that  courts  of  equity  are  not 
ri(^d  with  regard  to  the  direct  and  immediate  purpose  fur  which  the  written 
evidence  of  a  contract  was  created ;  "  It  i^  written  evidence  that  the  statute  of 
fraud  requires,  and  a  note  or  letter  may  be  sufficient  to  bring  the  case  within 
tbe  statute."    Thus  tbe  following  paper  was  held  to  be  a  sufflcieii ' 
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The  qnestion  of  what  is  necessary  to  be  settled,  ajid  thero- 
fore  what  is  necessary  to  be  expressed,  in  order  that  a  writ- 

dum  ol  tlie  terms  of  an  agroement  to  Bell  land  within  Ihe  Btatute  of  frauda : 
'■Ellsworth,  Dec.  IBth,  1H4.  Received  of  D.  D.  and  C.  8.  (J.  $1,000.  to  ite 
accounted  for,  If  tbej  shall  furnish  me  satisfactory  sccuritj  for  certain  lands 
on  tbe  Nara^agas  river,  sav  119,000  acres  for  1113.000,  on  or  before  Fridar 
morning  nest:  othetwlse  to  be  forfeited — John  Black."  Clark  v.  Bumham.  9 
Story,  1.  And  a  receipt  in  these  terms:  "RecciTcd  from  A.  fJO,  on  account 
of  the  purchase  of  a  house  and  lot.  No.  38  Hammond  street,  at  $2,900,  subject 


i.  for  four  years  from  the  flrst  of  Mar  neit:  $!,000  mar  remain 
jnortgage:  the  balance  the  first  of  mav.  wtieu  the  deed  will  be 
executed  and  possession  giren" — amounts  to  a  valid  contract  for  the  sale  of 


land,  under  the  statute  in  New  York.  Westcrrell  v.  Watheaon,  1  HoU.  Cb  ,  87, 
Again,  in  Hatcher  v.  Hatcher,  I  McHullan's  Cb.,  311,  land  baring  been  sold 
on  execution  agaitist  A.,  B.  agreed,  by  parol  witb  A.,  to  sdrancc  tbe  money 
to  tbe  purcbaser  at  tbe  aberllTs  sale,  to  take  a  couveyance  to  himself,  and  t<> 
reconrey  to  A.  upon  being  reirabnrsai  tor  tbe  sum  so  adranced.  Upon  a  sub- 
sequent payment  by  A.,  under  the  aijcreement,  B.  gave  him  a  written  recdpt 
therefor,  as  in  part  payment  of  the  land,  describing  it,  and  concluding  thm; 
"This  in  part  payment  to  redeem  the  land  from  B."  It,  was  held,  that  there 
was  a  Bumciunt  memorandum  of  the  contract;  within  tbe  statute  of  frauds. 
and  that  extraneous  written  evidence  was  admU^ble  to  show  the  consideration. 
Thomas  r.  Todd,  U  Litt.,  837.  is  a  case  somewhat  in  point  It  was  there  held. 
that  an  advertisement  describing  tbe  situation  and  quality  of  land,  signed  by  a 
vendor,  and  being  tbe  only  printed  or  written  memorandum  of  the  contract  on 
bis  part,  was  held  to  contain  the  particulars  with  which  be  was  bound  to  com- 
ply: and  where  be  was  unable  to  do  so,  Uie  conttact  for  a  purchase  of  the  land 
WHS  decreed  to  be  rescinded.  See  Gray  r.  James,  4  Dessau.,  185;  Little  t. 
Feason,  7  Pick,,  301.  Is  a  case  of  the  same  nature  There  A.  paid  B  $100.  re- 
ceiving from  B.  a  note  payable  to  A,  or  order,  on  demand  for  $100  and  interest, 
with  the  following  meroorandum:  "N.  B.  Tills  note  is  to  be  given  up  wheul 

fire  him  a  deed  of  tbe  land,  which  I  have  engaged  to  give  him."  Signed 
y  B.  It  was  held  that  this  was  a  sufBcient  memorandum  whereby  to  compel 
a  conveyance.  But  the  following  writing,  to  wit:  '■4Ch  January,  1908.  Re- 
ceived of  J.  E.  $ ,  in  part  pay  of  a  lot  bought  of  me,  in  tbe  lavra  of  V..  it 

being  the  cash  part  of  the  purchase  of  said  lot.  Nathsn  Deailman.  Test., 
Will.  Atwood  " — was  held  not  to  be  a  sufSclent  memorandum  to  take  tbe  agree- 
ment out  of  the  statute.  Ellis  r.  Deadman.  4  Bibb  ,  408  A  memorandum 
must  contain,  within  itself,  or  by  reference  to  some  other  writing,  the  terms  of 
the  agreement  with  reasonable  certainty,  Parkhurst  r.  Van  Cortland.  I  John. 
Ch.,374;  Coles  v.  Bowne,  10  Paige,  1528.  Therefore  where  A.  propoaed.  in 
writing,  to  sell  to  B..  all  that  piece  of  property  known  as  tbe  Union  Hotel 
property,"  it  was  held  not  to  be  a  mifflcicnt  description  to  take  the  case  out  of 
tbe  statute  of  frauds,  parol  evidence  being  necessary  to  show  what  property 
was  comprehended  under  tbe  words  "  Uaion  Hotel  property."  King  v.  Wooi 
7  Miss..  889.  But  the  memorandum  need  contain  only  tbe  substance  of  tbe 
contract,  and  not  a  detail  of  all  particulars;  so  that  if  tbe  memorandum  recog- 
nize that  an  estate,  chargeable  with  certain  annuities,  is  sold  subject  to  them, 
by  mentioning  when  tbe  payment  of  the  annuities  by  the  purcbawr  Is  to  begin, 
it  is  sufficient.  Ives  v.  Hazard,  4R.  I.,  14;  see  Kay  r.  Curd,  6  B.  Monr.,  100. 
Handbills  and  newspaper  notices,  published  at  the  time  of  the  sate,  are  not  ad- 
missible as  explanatory  evidence,  lie  memorandum  containing  no  reference  to 
them.  O'Donnell  v.  Leman,  48  Me  .  158.  Whether  or  not  the  conuderation 
must  be  expressed  upon  the  face  of  the  instrument,  is  subject  to  different  rules 
In  the  different  States.  In  England  the  question  has  long  since  been  well- 
settled.  There  the  leading  decision  on  the  subject  la  Wain  r,  Warlters,  6  East. 
16,  decided  at  law  by  Lord  Ellen  borough,  who  then  took  occasion  to  explain 
the  meaning  of  the  word  agreement,  as  used  by  the  Statute  of  Frauds,  defining 
it  to  be  a  mutual  contract  between  two  or  more  parties,"  and  excluding  ita 
more  loose  acceptation  of  a  promiae  or  an  underiakivg.  He  said  that  the  statute 
iraa  never  meant  to  enforce  any  promise  which  was  before  inralid,  merely  be- 
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ten  memorandum  sball  be  evidence  of  a  completed  contract 
will  be  found  more  fully  discnased  in  the  cli&pter(^)  on  the 
incompleteness  of  the  contract.' 

^ Put  m, ebu. UL    And  M*  BlBkann   T.Hudl^I.  E.  S  Xq-M;  Cmlgr  T.Broek 
(coiutma  BiMimcqTl.  B.  Bc.  L.,  soi. 

cauae  It  wu  put  in  writing;  that  a  promise,  without  a  coDflidentioD,  wua 
menimdvin  paeiuttt ;  and  ttiat  the  object  of  the  statute  would  be  defeated  It 
the  conaidentioii  were  not  expreaeed,  as,  la  tliat  cue,  it  night  be  iU^al,  or  the 
promise  Tnade  upon  a  cooditioa  precedent,  which  the  party  chatved  majr  not 
aft«rwaidd  be  able  to  prove,  the  omi«aioit  of  which  might  materially  vary  the 
promise  by  taming  that  into  an  absolute  promise  which  was  only  a  condi- 
tional one.  Thia  decision  has  been  auatained  In  Stadt  t.  Lill.  9  East,  846;  Jen- 
Una  V.  Reynolds,  8  Brod.  &  Bing..  14:  Saunders  v.  Wakefield.  4  B  &  Aid., 
405;  AEorley  v.  Boothly,  3  Blng..  107;  Cole  t.  Dyer,  1  Cr.  &  Jr.,  4t]l ;  James 
T.  Williams,  8  Nev.  &  Man.,  196;  Clancy  v,  Piggott,  4  id.,  4it0;  Rtukea  v. 
Todd,  B  Ad.  &  EI.,  846;  Sweet  t.  Lee,  8  U.  &  Or.,  402;  Balnbridee  v.  Wade, 
16  Q.  B.,  89.  The  slrict  meaning  of  the  word  agreement,  as  defined  in  Wain  t. 
Worlters.  should  be  borne  in  mind,  as  in  cases  arising  under  the  seventeenth 
leclion  of  the  statute,  which  does  not  contain  the  worn  agreetmnt,  the  conrid- 
eration  need  not  be  expressed.  Egerton  v.  Mathews,  6  East,  807 ;  Marshall  v, 
Linn,  6  M.  &  W.,  118.  The  ruling  in  Wwn  t.  Wariters  has  been  approved  in 
Seaw  T.  Brink,  8  John.,  810;  Rwers  v.  Kneeland,  10  Wend..  218;  Pnck8>d  v. 
Wilson,  IQ  id..  343;  Bennett  t.  Pratt,  4  Denio,  27!!;  Staats  v.  Howlett.  id.,  S5S, 
and  has  become  the  statute  law  of  New  York.  2  R.  S  ,  pt.  2,  ch.  7.  lit.  i,  §  2. 
In  Maryland  and  Georgia,  decisions  have  been  given  to  Uie  same  effect.  Wy- 
manT.  Gray,  7H»r.  &  John.,409;  Elliot  v.  Giese.7  id.,  4B7;  Edelen  v.  Gough, 
5  Ofll,  108;  Henderson  v.  Johnson,  Q  Geor.,  890.  But  the  contrarydoctmie 
has  been  upheld  in  Packard  v.  Richardson,  IT  Mass..  112;  Sage  v.  Wilcox.  6 
Conn.,  81;  Tufts  v.  TufU,  3  M.  &W.,4M;  Reed  v.  Evans,  17  Ohio.  128;  Git- 
Ughon  T.  Boardmon.  39  Me.,  TQ.  In  acme  of  the  States  the  language  of  the 
statutes  has  been  changed,  and  the  English  doctrine,  resting  upon  the  meaning 
of  the  word  ogreement,  repudiated.  Violett  v.  Patton,  5  Cranch,  142 ;  Taylor 
r.  BoM.  8  Yerg..  880;  Oilman  v.  Kibler.  6  Humph.,  19;  Wren  v.  Pearse,  4 
8m.  &  Marsh.,  91.  Where  an  instrument  of  guaranty  is  under  seal,  this  ez- 
preaaea  autScient  consideration  to  be  deemed  a  compliance  with  the  statute 
requiring  it  to  be  expressed.  Rosenbaum  v.  Guntei,  10  N.  Y.  (2  Bmith},  415. 
And  where  the  consideration  of  a  written  guaranty  is  expressed  to  be  for  value 
received,  it  is  snfflcient  under  the  Btatiite  of  Frauda  Cooper  v.  Dedrlck,  23 
Barb.,  018;  Day  v,  Elmore,  4  Wis.,  190.  If  a  contract  be  in  lis  nature  entire, 
ind  in  one  part  it  satisfies  the  statute,  and  in  another  It  doea  not,  then,  it  has 
been  decided  at  law,  it  is  altogether  void.  Cooke  v,  Toombs,  2  Anslr.,  420; 
Lea  T.  Barber,  id.,  425;  Charter  v.  Beckett.  7  Term  R.;  201 ;  Vaughon  v.  Han- 
cock, 8  C.  B.,  760;  Lexington  v.  Clarke,  3  Vent.,  228;  Mechelen  v.  Wallace.  7 
Ad.  &  EI.,  49;  Thcsnas  r.  Williams,  10  B.  &  Cr.,  664;  Loomis  v.  Newhall,  15 
Pick.,  169.  In  Irvine  t.  Stone,  6  Cuah.,  SOS,  it  wns  held  that  a  contract  for  the 
imrchaae  of  cools  at  Philadelphia,  and  to  pay  for  the  freight  of  the  same  to 
Bcwton,  if  void  by  the  Statute  of  Frauds  oa  to  the  sale.  Is  void  also  and  cannot 
be  enforced  as  to  the  freight;  though  the  latter,  if  It  stood  alone,  would  nut  be 
within  the  statute.  Bee  Thayer  v.  Roc^,  18  Wend.,  58.  But  if  the  parts  are 
sevenble.  then  It  may  be  good  in  part  and  void  in  part.  Mayfleld  v.  Wadsley, 
3B.  AC.,857. 

'  3tUi}eetmaUeTf^cimtra^\Ti*uffciejttlydacTS)td.'\  The  memoranduni  relating 
to  leal  estate  in  the  following  cases  was  indefinite,  and  therefore  insufflcient : 
Eolioea  v.  Evans,  48  Hiss..  247;  Pipkin  v.  James,  1  Humph  ,  825;  Meadows 
T.  Meadows,  3  McCord,  «8;  Church  of  the  Advent  v.  Farrow,  7  Rich  's  Eq., 
STS;  Bay  v.  Curd.  0  B.  M.,  100;  Ives  t.  ArmatronK,  5  R.  I.,  567;  Bheid  r. 
Stampa,  2  Sneed,  173;  Farwell  v.  Mather,  10  Allen,  323. 

Bxampht  where  tht  daeription  wai  ktld  to  be  tuMdentJ^  If  a  surveyor  can 
locate  it,  a  contract  Is  suQlciently  descriptive.  Wute  v.  Hermann,  51  111.,  283; 
Waey  T.  Robert,  37  Mo.,  888;  Boardman  t.  Ford,  6  Pet.,  845;  Hooper  v. 
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§  488.  There  is,  of  course,  no  binding  contract  when  the 
writing  appears  only  to  be  terms  agreed  on  as  a  basis  for  a 
contract,  and  not  the  contract  itself  y{z)  or  where  it  provides 
that  any  of  the  terms  are  afterwards  to  be  settled  \{a)  or 
where  the  -matter  is  unconcluded,  and  one  party  may  still 
withdraw  his  consent  ;(ft)  or  where  there  appears  any  de- 
sign of  further  negotiation  ;(c)  or  where  one  of  the  parties 
was,  at  the  time  when  the  memorandnm  was  signed— which 
is  the  point  of  time  at  which  the  statute  requires  the  plain- 
tiff to  prove  a  concluded  contract  exi8tiiig((i) — incapable  of 
contracting  bindingly.(e)  Therefore  where  the  purchaser's 
solicitor  offered  £25,000  for  the  purchase  of  an  estate,  which 
the  defendant's  agent  accepted,  "subject  to  the  terms  of  a 
contract  being  arranged  between  his  (rtie  vendor's)  solicitor 
and  yourself,"  the  court  considered  this  to  be  a  contract  to 
enter  into  a  contract  with  respect  to  which  some  terms  were 
already  agreed  on,  and  the  rest  were  to  be  setlled  by  future 
arrangement,  and  that  if  they  could  be  agreed  on,  this  was 
to  become  a  valid  contract ;  but  such  a  contract  never  having 
been  come  to,  the  court  dismissed  the  purchaser's  bill  ask- 
ing for  a  specific  performance,  (y')    On  this  principle  the  ap- 

C.  0  H.  L.  C„  111.    Bee,  too,  Wtuo  v.  Ball,  7 

.  Cb.  D.,S9.    WhMber  tbe  cxproulon  In  ifte 

.. .._,  DHmoniadiiin  th*l  ttaecoDtnct  U  •abjeetlo 

M]uLoT(IOTenK*lT.ThTnDe,StLeDD.  the  Bppronl  of  the  tttla  by  tbe  purahuer'i 

Lawof  PTap.,06.   MM,  coo, HulMJ  T  Home-  Millcltorli  uioashtoniftkc  tlHlaoIllnKtco■l■ 
P•fIW,4  App.  0.,SIL  dItlaPRi   appeuv  doubtAil.     Compu«    tba 
(c)  TBWiier  T.  Crewtbo-,  S  Bra.  C.  C,  SIB;  oburratlODa  of  Lord  Cuin*  In  HuMer  v. 
BtntlOnlT.  Boawortb.lV.  AB.,MliWlloax  Hornc-pKTno,  4  App.  C.  Ml,  *~  -*■■•  "— 

T.  Bodhead, «  W.  H.,  TBS.  jodgmente  of  tbe  Cor"' 

(if)  MuDdftTT   Aipier,  ISCh.  D.,  8CT.  Cb.  D.,  STS  et  tea. 

... '--lffln,t  B.«E4.,«».  Buok,1Cb.D.,eSt. 


,-, .--, - __    _^  .      ._  .  ,     ....  else,  E 

«)  Arery  T.  Griffln,  t  K.«Ea.,«)S.  "  -■■  •''••-  ^    *~ 

(/)  BonejiDUi  t.  Mkiijal,  11  Ba&T., 

Laney.  37  Ala.,  888;  Etfitcher  v.  Hatcher.  1  McHuUan'B  Eq.,  311 ;  Moss  v.  An- 
derson, 44  Cal.,  Si  Simmona  t.  BprullI,  8  Jones'  Eq.,  fl;  Ives  v.  Hazard,  4  R.  L, 
14;  Spangler  v.Donforth,  65  111.,  162;  Simpeon  v. Breckenridge,  83  Pa.  St., 287. 
Parai  eudence  to  identij)/  the  property  told.]  Wells,  J.,  in  Hurley  t.  Brown,  98 
Mass. ,  545,  says  :  "  It  ia  not  a  question  of  the  sufflciency  of  Iho  writing  under 
tbe  Statute  of  Frauds,  so  muck  as  it  is  the  right  to  resort  to  parol  evidence  in 
aid  of  the  writing  where  an  ambiguity  exists  in  respect  to  the  property  intended 
to  be  sold,  or  to  which  the  contract  relates.  The  most  specific  and  precise  de- 
scription of  tbe  property  iotcnded  requires  some  parol  proof  to  complete  the 
identifleation.  A.  more  genera^  description  requires  more.  When  all  the  oir- 
cumatances  of  possession,  ownership,  situation  of  the  parties,  and  their  relation 
to  each  other  and  to  the  property,  as  they  were  when  the  negotiation  look 
place  and  the  writing  was  made,  are  disclosed,  if  the  meaning  and  application 
of  the  writing,  read  m  the  li^ht  of  those  circumstances,  are  certain  and  plain, 
the  parties  will  be  bound  by  it  as  a  sufficient  written  contract  or  memoTandum 
of  their  agreement"  See,  also.  Boss  t.  Parker,  72  Pa.  St.,  186;  Hurdockv. 
Anderson,  4  Jones'  Eq.,  77;  Mead  t.  Parker,  tlS  Mass.,  413;  see,  as  to  usage 
and  customs  in  trade,  Salmon  Falls  Manuf'g  Co.  v.  Ooddatd,  14  How.,  440j 
Barry  v.  Combe,  1  Pet,  640. 
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prOTal  of  a  draft  does  not  of  itself  constitute  a  con- 
tract, {g") 

§  489.  The  court  will  refuse  to  act  even  where  it  only 
"reata  reasonably  doubtful  whether  what  passed  was  only 
treaty,  let  the  progress  towards  the  confines  of  agreement 
be  more  or  leaa.'\h) 

%  490.  But  the  mere  fact,  though  appearing  on  the  paper, 
that  a  more  formal  contract  is  intended  to  be  executed,  will 
not  prevent  a  paper  duly  signed  and  containing  all  the  terms 
from  being  a  contract,  any  more  than  will  a  reference  to  deeds 
thereafter  to  be  executed. {^)  Therefore  where  A.  wrote  to 
B.,  "I  offer  you  £3,000  for  the  estate,"  and  B.  replied,  "I 
accept  your  offer,  and,  if  yon  approve  of  the  inclosed,  sign 
the  same,  and  I  will,  on  receipt  of  the  deposit,  sign  you  a 
copy"  (the  inclosnre  was  not  produced),  the  court  held  that 
there  was  a  binding  contract,  and  treated  the  inclosure  as  a 
mere  means  of  carrying  that  contract  into  effect;^')  and  in 
another  case,  a  correspondence  about  the  taking  of  a  house 
was  held  to  constitute  a  sufficient  contract,  though  the  agent 
of  the  lessor  accepted  the  offer  thus,  "These  terms  I  have 
snbmitted  to  Mrs.  S.,  and  I  am  authorized  to  say  they  are 
accepted,  and  that  her  solicitor  will  draw  up  a  proper  agree- 
ment for  sienature,  which  I  will  forward  to  you."(A:) 

§  491.  But  wherever  the  formal  contract  contemplated  is 
to  be  anything  more  than  merely  ancillary  to  the  real  con- 
tract— wherever  any  new  term  not  expressed  or  implied  in 
the  earlier  contract  might  be  introduced  into  the  formal 
one,  the  first  document  will  not  by  itself  be  binding.  And 
wherever  the  concluded  nature  of  the  arrangement  does  not 
evidently  appear  on  the  writings,  the  fact  that  a  subsequent 
and  more  formal  contract  was  intended  to  be  entered  into 
will  be  strong  evidence  that  the  previous  negotiations  were 
not  intended  to  amount  to  a  contract.(Q' 

(g)  Doed.  LuiboiifBT.Pml(Tlpb,4Car.A  1  Ee,T41;  CowkVT.WatU,lT  JiiT.,17Ii*iid 

P.,SU.  nprK.ISSH. 

M  Per  Loid  Sdon  In  Hnddlmton  T.  Bill-  (fi  Glbtalna  t.  Nortti  Eutern  UetrapolllBQ 

CO*,  II  Vw.,  Wl  Atvlum  DIMUcl  II  But.,  1. 

<n  FowIeT.Praeiaui,SVe«.,SSl:  Kennedr  <£)  skliineTT.H'l>owM1,SI>eQ.*8iii.,tSS. 

T.  Lee,  ■  Hra^  Mt.  Sec  per  Lord  Cnuiworth  (0  Bldsirsj  t.  Whkrton,  B  H.  L.  C.,  a3)9. 

In  BldnrB;  T.  Wharton,  B  U   L.  a,lB4:per  ■ndiuirUculu'Iypp.  !e8,SDS. 
Loid  IluiEdkIa,M.  B.,lnTbomiiT.  Derlnf, 

■  Stne  to  make  a  binding  amtraet  mOun  the  »tatule.'\  Where  the  written  mem- 
oran^uin  itaeU  does  not  contain  all 'the  particulars  of  the  agreement,  Jt  must 
refer  to  Home  otber  writing  for  the  parts  omitted.  It  tna^  coosiBt  of  m&Df 
parts,  but  all  must  be  connected,  and  form  together  the  entire  agreement  con- 
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§  403.  In  the  caae  of  Ohinuock  t.  The  Marchioaess  of 
Ely,(ffi)  the  plaintiff  had  proposed  certain  terms  of  pur- 
chase to  the  defendant's  agents,  who  had  replied  to  the 
plaintiff  that  they  were  instrncted  by  their  client  to  proceed 
with  the  sale  to  him,  and  that  a  drait  contract  was  being 
prepared  and  would  be  forwarded  to  Lim  for  approval  in  a 
few  days.  It  was  contended  on  the  plaintiffs  behalf  that 
this  letter  clearly  recognized  the  fact  that  there  had  been  a 
complete  sale  to  him,  and  also  amounted  to  a  distinct  accept- 
ance of  certain  terms  previously  stated  by  him  in  writing. 
But  it  was  held  by  Lord  Weatbury  that  the  true  meaning 
of  the  letter  was  that  the  defendant  was  willing  to  accept 
the  plaintiffs  terms,  if  the  plaintiff  would  agree  to  the 
draft  contract  about  to  be  sent  to  him.  "I  entirely  ac- 
cept," said  his  lordship, (m)  "the  doctrine  contended  for  by 
the  plaintiffs  counsel,  and  for  which  they  cited  the  cases 
of  Fowle  V.  Freeman,(o)  Kennedy  v.  Lee,{^)  and  Thomas  v. 
Dering,(^)  which  establish,  that  if  there  had  been  a  final 
agreement,  and  the  terms  of  it.  are  evidenced  in  a  manner 
Co  satisfy  the  statute  of  frauds,  the  agreement  shall  be  bind- 
ing, although  the  parties  may  have  declared  that  the  writing 
is  to  serve-  only  as  instructions  for  a  formal  agreement,  or 
althoagh  it  may  be  an  express  term  that  a  formal  agree- 
ment shall  be  prepared  and  signed  by  the  parties.  As  soon 
as  the  fact  is  established  of  the  final  mutual  assent  of  the 
parties  to  certain  terms,  and  those  terms  are  evidenced  by 
any  writing  signed  by  the  party  to  be  charged  or  his  agent 
lawfully  authorized,  there  exist  all  the  materials,  which  this 
court  requires,  to  make  a  legally  binding  contract.  But  if 
to  a  proposal  or  offer  an  assent  be  given  subject  to  a  pro- 
vision as  to  a  contract,  then  the  stipulation  as  to  the  con- 

(m)  4Dea.  J.  *a.,sn.  (p)BHer-441. 

(n)  t  I)c O.  3.AB., M.  iq)  1  K*.,m. 

<_o)  S  Vei.,  til. 

templftted.  If  letters  are  relied  upon,  they  must  dietinctly  recognize  and  adopt 
the  contract.  Allen  t.  Beonett.  8  Taunt..  169;  Powell  v.  Billon,  3  B.  &  B., 
418;  Esmay  v.  Gorton,  18  111.,  483;  Tallman  v.  Franklin,  14  N.  Y.,  584;  Com- 
mon r.  Ray,  8  Gray,  447:  Williams  v.  Bacon,  a  id.,  887;  Marsh  v.  Hyde,  8  id., 
SiA;  Merton  v.  Dean,  18  Mete.,  880;  Lemed  t.  WannemBcher,  9  Alien,  413; 
Bourland  v.  County  of  Peoria,  16  111.,  538;  Johnson  t.  Dodge.  17  id.,  438; 
Ix)Dgv.McLaugliliD,14Minn.,73;  Banborar. Flagler, 9 Allen, 474.  Atelegiam 
was  sent,  and  a  letter  sent  the  same  day,  stating  that  a  propoeltion  had  De«n 
accepted  by  telegraph.  Held,  sufflcient  subscription  to  take  the  case  oat  of 
the  statute  of  frauds.  Tre»or  t.  Wood,  86  N.  Y.,  897;  Hasard  v.  Day,  14 
Allen,  487. 
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tract  IB  a  term  of  the  assent,  nnd  there  is  no  agreement 
independent  of  that  stipnlation." 

§  49S.  The  law  apon  this  point  has  been  summarized  as 
follows  by  Jessel,  M.  B.:{r)  "It  comes,  therefore,  to  this, 
that  where  70a  have  a  proposal  or  agreement  made  in 
wilting  expressed  to  be  aubject  to  a  formal  contract  being 
prepared,  it  means  what  it  says ;  it  Is  subject  to  and  is  de- 
pendent apon  a  formal  contract  being  prepared.  When  it 
is  not  expressly  stated  to  be  subject  to  a  formal  contract 
it  becomes  a  question  of  construction,  whether  the  parties 
intended  that  the  terms  agreed  on  should  merely  be  put  into 
form,  or  whether  >  they  should  be  subject  t'l  a  new  ngree- 
ment,  the  terms  of  which  are  not  expressed  in  detail."  In 
that  case  accordingly  a  writing  purporting  to  be  a  contract 
for  a  loan,  but  expressed  to  be  "made  subject  to  the  prep- 
aration and  approval  of  a  formal  contract,"  was  held  not  to 
be  a  concladtid  contract,{*)' 

(r)  lawtnnr  nDll,TCh.D..tS.  See  Rum-  vonb.Il  L  J.  Ex..4Wi  HervortbT-KuUbl, 
neni  t.  Bobtni,  S  M  U.  J.  *  8.,  SSj  OxIVird    KL.3.C.P  ,  WS. 

T.  Proraod,  L.  B.lP.C.,lI3i  WaU**.AIn>-        (•>  Bee,  too,  Brian  T  Swalnsoa,  1  !>.  R.  Ir.. 
ISO. 

^  Seoeralwritinsi,  parol  evidtnee  to  eonii'oet.'l  Where  lliuro  are  several  writings, 
one  containing  the  terma  of  tbe  agrecmeiit,  Bad  the  other  the  aigacd  UKruumcat 
■which  direcUy  refers  to  the  olliers,  the  paper  referred  to  maj  be  identiSed 
by  parol.  This  muat  not,  however,  be  understood  as  enlnrging  the  scope  of 
rarol  cviileiico.  Clinan  ▼.  Cooke.  1  8ch.  &  Lef.,  Ai;  Noale  v,  Buchanan,  II 
Gill.  &  John.,  314;  Tallmati  v^FmikliQ,  14  N.  Y.,  534;  Inhab  of  Frecport 
T,  Bartol,  8  Me.,  840;  Carter  v.  Shorter,  67  Ala.,  208;  Rhoadea  v.  Castner.  13 
Allen.  180.  There  must  be  no  poBfiibility  for  the  substitutioQ  of  aoolher  paper, 
where  parol  evidence  la  relied  upon  to  conaect  oue  writlne  with  another,  nud 
the  paper  referred  to  must  be  In  being  when  the  agreement  ib  signed.  Srnirli  v. 
Arnold,  5  Mason.  416;  Waul  v.  Kirkman.  27  Miss.,  323;  Blocker  v.  Puririd^e. 
2 Rob.,  193:  Hyde  v.  Cooper.  18  Bich.'aEq..  350.  An  imperfect  memo ninduiu 
was  attempted  to  be  nideu  by  hand-bilU  and  newspaper  notices  signed  by  the 
defendant,  and  exhibited  bv  him  al  the  lime  of  the  sale,  in  which  tue  terms  of 
the  sale  were  stated.  Held,  that  tbe  mcmoniudum  could  unt  be  so  aided. 
O'Donnell  v.  Leeman,  4ii  Me..  16H. 

Tlu  nimurrandum  miiit  eontainihe  $ulaiitntiai  tej-nw  of  the  eonlmet.]  "The 
jurisdiction  of  equity,  in  spcciSc  perfunnHnce.  proceeds  on  the  supposition  that 
the  parties  have  not  only  agreed,  as  between  tnemselves,  upon  every  raaCerinl 
matter,  but  that  the  matters  so  agreed  on  are  of  such  a  nature,  and  the  subjects 
of  agreement  so  delineated  or  Indicated,  either  directly  or  by  reference  to  some- 
thtag  else,  or  so  raised  to  view  by  legitimate  Implication,  that  the  court  can  and 
may  collect — and  in  their  proper  relations — all  the  essential  oleinents,  and  pro- 


agreed  upon,  and  standing  to  be   performed _.  .,  , .. 

Detroit  R.  R.  Co  ,  SI  Mich..  43:  Blagden  v.  Bradhear,  Vi  Vea.,  4<ID;  Parkhurat 
V,  Van  Courtlandt,  IJohn  'a  Ch.,  273;  Smith  v.  Stanton,  15yt..ltd'5;  Adams  v. 
McMilhn.  7  Porter,  48;  Abeel  v.  Radcliff,  13  John  ,  297;  Calkins  v.  Falk,  39 
Barb.,  62J;  Grace  t.  Denison,  114  Mass.,  18;  Mayer  v.  Adrian,  77  N.  C.  83. 
Beftiptfor  pure/uue  monty,  mhen  tujpdent.^  Where  the  vendor  of  real  eataie 
signs  a  receipt  for  a  part  of  tbe  purchase  money,  this  may  constitute  a  suSI- 
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§  494.  "If,"  said  Jessel,  M.  R  ,  in  another  case,  "there 
is  a  simple  acceptance  of  an  offer  to  purcliase,  accompanied 
by  a  statement  that  the  acceptor  desires  that  the  arrange- 
ment should  be  pnt  into  som«  more  formal  terms,  the  mere 
reference  to  such  a  proposal  wiU  not  prevent  the  court  from 
enforcing  the  final  agreement  so  arrived  at.  But  if  the 
agreement  is  made  subject  to  certain  conditions  then  speci- 
fied or  to  be  specified  by  the  person  making  it,  or  by  his 
solicitor,  then,  until  those  conditions  are  accepted,  there  is 
no  final  agreement  such  a3  the  court  will  eiiforce.(0 

§  49«S.  In  a  case  in  which  estate  agents  received  an  offer 
for  sale,  and  replied  that  they  were  instructed  to  accept  it, 
and  had  asked  their  principal's  solicitor  "to  prepare  con- 
tract," it  waa  held  that  notwithstanding  these  words  the 
acceptance  was  complete.  (?i) 

§  490.  In  the  case  of  Rossiter  v.  Miller,  («)  the  agent  of 
the  plaintiffs  (vendors)  wrote  to  the  defendant  (purchaser) 
reciting  a  parol  offer  which  the  defendant  had  made  to  him, 
and  accepting  it  on  behalf  of  the  plaintiffs,  and  said :  "  I 
have  requested  Messrs.  H.  &  M.  to  forward  you  the  agree- 
ment for  purchase."  The  purchaser  replied  in  terms  of  ac- 
ceptance ;  and  it  was  held  by  the  House  of  Lords  that  the 
contract  was  complete,  notwithstanding  the  expressed  inten- 
tion to  forward  a  formal  contract. 

§  497,  The  statute  requiring  that  the  agreement,  or  the 
memorandum  or  note  thereof,  shall  be  signed  by  the  party 
to  be  charged  therewith,  or  his  agent,  and  not  requiring 
that  it  shall  be  signed  by  both  parties  to  the  contract,  it  has  . 

en  CroulBy  v.  HaTCOCk,  L  R.  IB  Bq.,  181.  obacrroUoiu  af  Junu,  L.  J.,  In  Smith  *. 
(u)  lkianevrellT.JeaklD«,8Cb.  D.,  TO.  Wrbater.B  Ch.  D.,se,>adill8llDfiii>h  Brlrn 

tv)  3  ADD.  C.i  IIM,  nrenlDK  the  OMilitini    «.  SwklDKm,  1  L.  K.  Ii,,  183. 
orUwCaurtDlAppMl.SCh.  D.,M8.   Ct.Vw 

deot  memoraudum  of  sale,  where  it  describes  the  land  Bold,  and  states  the 

Sricc.  Westervelt  V,  Matlierson.  1  Hoflm.'s  Ch.,  80;  Banickmanv.  Kuyken- 
dl,  8  Black.,  31;  EUia  t.  Deadman,  4  Bibb.,  406;  Soles  v.  Hickman,  20  Pa. 
St.,  IBO;  Holman  t.  Bank  of  Norfolk,  12  Ala.,  869. 

AU  the  termt  ofth*  eantrael  mutt  be  ammted  to  on  both  ddes,  in  order  to  take 
such  contract  out  of  the  statute  by  letters.  Nesliam  v.  Belby,  L.  R.,  18  Eq., 
IBl;  aft'd,  L.  R.,  7  Ch„  408. 

Staiei  in  ahieh  tAe  amtideratitm  need  not  be  expretted  in  the  urih'n^.]  Illinois, 
8t.  of  1877,  vol.  8,  p.  210,  g§  1,  2;  IndlsDa,  St.,  ch.  00,  §  1 ;  Kentucky,  It  S., 
ch.  32.  S  1;  Maine,  R.  S.,  ch.  8,  g  1;  Massachusetts,  Gen.  St.,  Itj73,  ch.  100, 
%%:  Michigan,  Comp.  Laws,  1871,  ch.  100,  gS;  Nebraska,  St.,  1878,  ch.  36,  §24; 
Vii^nia,  Code  1849,  ch.  14J,  gl;  West  Vir^ia,  Code,  ch.  96,  gl. 
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been  held  both  in  the  conrts  of  eqaity,(^)  ^^^  common 
law,(^)  that  a  signature  by  the  party  againstwhom  the  con- 
tract is  sought  to  be  enforced  is  sufficient. 

§  498.  The  statnt«  requires  a  signature  and  not  a  sub- 
scription ;(y)  therefore  all  that  is  requisite  to  satisfy  the 
statute  as  to  the  signature  is,  that  the  name  be  inserted  by 
the  party  in  such  a  manner  as  to  govern  and  authenticate 
the  entire  instrument.  Accordingly,  a  letter  beginning 
"Mr.  Foljambe  presents  his  compliments"  was  held  duly 
8igned.(2)  The  same  was  the  case  where  A.  wrote,  "A.  has 
agreed,"  etc.;(a)  and  where  B.  wrote  "A.  agreed  with  B.," 
etc.(&)  An  affidavit  made  by  a  person  has  been  also  held 
sufficient,  (c)' 

<■)  Sm  npn,  (MS.                           ■  M  OgllTla  t.  ToIJuiiba,  I  Mar.,  U 

(s)  aceManT.UaUie>ra,SSut,Siy7iAUen  folFrapert  t.  Furker,  1  K.  A  Mr,  6m. 

T.  Benaat,  S  TsobI.,  IW;  Lanbowp  v.  Bn-  8«,  alao,  WeaMm  t,  Bniaell,  8  T.  A  B.,  IBT; 

Ut,  S  Bins.  H.  C,  TSa.    Sm>  llM  edibin' nola  HotUod  t.  Tarnaar.lS  V»,  17B. 

to  Swrat  T.  Lc^  Hu.  A  Qr.,  Ha.  {b}  BI»Uar  v.  Smith.  11  Slm.,  ISO. 

1$)  Farl/Oid  WMttiury  In  CatoD  T.  Caton.  la  Barkirortli  t.  Toiiiig,tDi«w.,  1. 

L.K.SH.L,1«. 

'  State*  in  lehieh  tha  imitingvmtt  be  '^  nibieribed"  by  tie  jx^'ty  tobeeharged.'} 
AUbamA,  Code  of  1867.  §  1B63:  CallfoniU.  Code,  g  1624;  Mchlgan,  Comp.  ' 
Iawb  1»71,  ch  106.  g  8;  Hianesota,  St.  at  1878,  vol.  1,  pp.  091,  6S3,  g§  6.  13; 
New  York,  B.  B  (6th  ed.),  vol.  3.  pp.  141.  142;  OregoD.Gen.  Lawa  18T3,ch.  8, 
%  775;  WiBconriu,  Bt.  of  1871.  vol.  2.  ch.  100,  §  S.  In  New  York,  where  the 
value  of  the  property  is  more  tbao  fifty  dollars,  the  agreement  must  be  signed 
by  both  parties.    Justice  t.  Long.  2  Rob. ,  888. 

Who  rniut  Hgn  the  memorandum.']  It  depends  entirely  upon  the  language 
of  the  statute:  where  the  same  prondea  that  It  "Hh&Il  bengned  by  the  parly 
J  be  charged,"  it  Is  sufflcient  if  the  party  or  his  authoriwd  agent,  a^inst 


f  the  statute:  where  the  same  providea  that  it  "shall  be  signed  by  the  parly 
to  be  charged,"  it  Is  sufficient  if  the  party  or  his  authoriwd  agent,  spinet 
whom  it  is  sought  to  be  enforced,  has  ugned  it;  but  in  those  Btates  where  the 


writing  is  required  to  be  "subscribed  by  the  part^orlila  agent  making  the 
leaseor  sale."  it  is  indispensable  that  he  should  sign  it.  Uatton  f.  Oray,  S  Vin. 
Abr.,  G28;  Buq^ouse  t.  Crosby,  3  £q.  Cue.  Abr.,  82;  Egerton  v.  Hathawa,  6 
East.  807;  Allen  ».  Bennett,  8  Taunt.  169:  Laythrope  v.  Bryant,  2  Bing. 
(N.  C),  785;  Faf&rell  v.  I,owther,  la  III.,  382;  Ivory  v.  Murphy.  36  Mo.,  583; 
Smith  V.  Fleck's  App..  69  Fa,  Bt..  474;  Perkins  v.  Adsell,  50  111.,  310;  Estes 
V.  Furlong.  BS  id.,  298;  Barslow  v.  Gray,  B  Me..  408;  Getchel  v.  Jewelt,  4  id., 
850;  Horin  v.  Uartz,  13  Minn.,  198;  Douglass  v.  Spears,  3  Nott  &  HcCord, 
207:  Old  Col.  H.  R.  Co.  V.  Evens.  Q  Gray,  35;  Fenley  v.  Stewart.  5  8andf.,401; 
Justice  V.  Lang,  4aN.  Y.,4Ba;  8.  C,  82  id.,  823;  Warrall  v.  Mann,  5id.,  229; 
Blcecker  v.  Franklin.  2  K.  D.  Suiith,  808;  Van  Bault  v.  Edwards,  48  Cal.,  458; 
Buttenburgh  v.  Main.  47  id.,  313;  Lowry  v.  Mehafty,  10  Watts,  887;  Tripp  v. 
Biabop,  S6  Pa.  St .  434;  Blaler  v.  Smith,  117  Mass.,  96;  Woodward  v.  Aspin- 
wali,  8  Bandf..  272;  MoCrea  v.  Purmort.  16  Wend.,  460;  Bhcrley  v.  Sherley,  7 
Blackf.,453;  Cabott  v.  Cabott.  3  Pick.,  88;  Ivesv.  Ilaiard,  4R.  I.,  14;  Parish 
T.  Eoons,  Parson's  Bel.  Eq.  Gas.,  70. 

The  vord  "tigned,"  inti 
"writing  shall  be  "t^jud." 
Slates,  viz. :  Arkansas,  Bt. 

Iowa.  Code  of  1878.  §  8SH8;  Kentucky,  K.  B.^  ch.  33.  g  1 ;  Massachusetts,  B.  B., 
ch  106,  §  1:  Missouri,  St.  of  1870.  ch.  02,  g  5:  Nebraska.  St.  of  1878.  ch.  35, 
g  6;  New  Hampshire.  Bt.  of  1867,  ch.  201,  §  12;  New  Jersey,  Hiion's  Dig. 
(4thed.l,  p.  8.W,  8  4;  North  CaroUns.  Code,  ch.  60.  §  11;  Ohio.  R  B.  of  1870, 
ch.  47,  %  S;  Rhode  Island,  Bt.  of  1878,  ch.  198,  §  8;  Tennessee,  St.  of  1871, 
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§  499.  The  Bignatara  mast  be  the  acCoal  writing  of  the 
name,  or  the  doing  of  some  act  intended  by  the  person  to 
be  equivalent  to  the  actnal  signature  of  the  name,  anoh  as  a 
mark  by  a  miu'ksman.  Therefore  a  letter  beginning  "  My 
dear  Robert,"  and  concluding  with  the  words  "  Do  me  tiie 
justice  to  believe  me  the  most  affectionate  of  mothers,*'  was 
held  not  to  be  signed  within  the  atatate.(«Z) 

§  S9#.  A  signature  in  pencil  is  not  necessarily  delibera- 
tive, and  may  be  equally  binding  within  the  statute  as  one 
in  ink.(e)  And  even  a  printed  name  may  avail;  so  that 
where  a  vendor  inserted  in  a  printed  invoice  with  his  name 
on  it  the  name  of  the  purchaser,  it  was  held  that  there  was 
sach  a  ratification  and  adoption  of  the  printed  name  as 
made  it  a  signature,  and  satisfied  the  statute.(/)  In  like 
manner  a  stamp  may,  no  doubt,  be  used  for  tbe  purpose  of 
Bigmng.(ff)  And  the  writing  of  the  name  of  the  sender  of 
a  telegiam  by  the  telegraph  clerk,  where  the  sender  had 
himself  signed  the  instructions  for  the  message,  has  been 
held  to  be  a  good  signature  by  an  agent  in  that  behalf.  (A)' 
It  seems,  too,  that  tiie  setting  down  of  the  initials  may  be  a 
sufficient  signature. (i) 

§  501.  It  cannot  be  denied  that  there  is  some  conflict  of 
authority  on  the  question,  how  far  the  writing  of  his  name 
by  tlie  party  must  be  with  the  intent  of  signing.     There  is 

(if)  9«1bT  V.  Si'ltiT,  SMrr.,1.  UwrS  gtTen  from  tho  «ttiinpfng  of  LetMri 

(t)  Locs*  V.JitinTB,1iri<.,<ID.  IIS.  Patent  bfElnKWIIJlam  III. 

I/)  fXthneMerv.  Surrtn.I  M.  A  S-IMi  prr  <A)  Uoudwlii  t.  Fnui  la.  L.  B.B  C-F..19S. 

LoriIBJ(lonln3HUn<tenonv.JACkiwn.SII  A,  (1>  tme  FnllilinDra   t.   Birrr.  1  Cs.,  BIS; 

K,  Sta:  Torret  T.  Crlppi,lT  W.  a,  TOS;  48  Jarub  t    Kirk.a  Mno   A  R.  »li  Sireel  *. 

L.J.  I'h..  M7.  Li^.aHsD  AUT..U1;  dtedst  LeoD.Tuid., 

(ffi  BeniiFlI  V.  BrnmAii,  I.    R,  3  C.  I>„  !8.  1:0. 
Sec.aleo,  1  U>il.  Ch..S7a,  .•ii-l  Uu  llJuitmlwu 

vol.  1,  §  175.«;  TexiLs,  Paeli.'s  Dig.,  p.  .  g  SSTri;  Vtrmont,  Stut  of  1870,  cli. 
Sit,  §  1 :  VirgiDitt,  Code  of  1840.  cli  143,  ^1;  West  VlrgiDia.  Code.  ch.  08.  §  I. 
As  to  the  pl'iee  of  Itie  nign-ilure.  it  may  be  in  uoy  part  of  tbe  writing.  Tho  name 
of  ibe  party  must  be  so  afflxml  astoauthealicate  tbe  instrumeat;  it  must,  bnw- 
vvur,  be  Hctiinlly  wrillen.  or  Himetliing  done  equivHlcDt  tbereto.  Hawking  t. 
ChRBe.  10  Pick..  Sli-J:  McConaell  v.  BrillUart.  17  111  ,  *i4;  HiRdon  v.  TbomaB, 
1  U«r.  &  Gill.  W'.';  Anderaon  v.  Ilarrold,  lO  Obio,  309;  Wriglit  v.  King,  Har- 
ring.  (Mich.)  St.,  Vi;  Wise  v.  Ilav.  «  Green  (IowbJ,  4^0;  Punoyman  v.  Hart- 
■orn.  13  Alass.,  8Ti  Cabot  t.  Haiikins,  S  Pick.,  83. 

TIiSKord  "tiibteribc^"  infhetlaivle^  In  n  Slate  where  the  statute  pm-vides 
that  the  writing  shall  be  "  tHbteribetl"  by  tlie  party  to  be  charged,  in  such  case 
the  nnmc  must  be  Hcltially  signed.  There  must  be  a  manual  subscription  at  the 
cnduf  the  writing  Davis  v.  Sliiclds,  .-(i  Wend.,  841;  rev'g  S.  C,  Mid.,  SH; 
Jami-s  V.  Piitten,  li  N.  Y.,  U:  rev'g  S.  C  ,  8  Barb.,  8-H;  DulJcreki  v.  Paige,  47 
id.,  172;  VIeiie  v.  Osgood,  »  id.,  130  i 

'  See,  also,  Cabot  t.  Haskins,  8  Pick.,  88;  <  owriev.  Betnfry,  10  Jur.,  789. 
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authority  for  the  propcutioii  that  snch  a  writing,  even  with 
a  different  intent,  may  nmonnt  to  a  binding  signatnTe.  "It 
has  been  decided,"  said  Lord  Eldun  (then  Lord  Chief  Jns- 
tice  of  the  Court  of  Common  Pleas'),  "  that  if  a  man  draw 
up  an  agreement  in  his  own  hand-writing,  b^innisg,  '  I, 
A.  B.,  agree,  etc.'  and  leave  a  place  for  a  signature  at  the 
bottom,  bat  nerer  sign  it,  it  may  be  considered  as  a  note 
or  memorandum  In  writing  within  the  statnte.  And  yet  it 
is  impossible  not  to  see  that  the  insertion  of  the  name  at 
the  beginning  was  not  intended  to  be  a  signature,  and  that 
the  paper  was  meant  to  be  incomplete  until  it  was  farther 
tagaed;"(j)  and.  in  a  subsequent  case  his  lordship  said: 
"  It  is  true,  that,  where  a  party  or  principal,  or  person  to 
be  bound,  signs  as,  what  he  cannot  be,  a  witness,  he  can- 
not be  understood  to  sign  otherwise  than  as  principal."(ft) 
Bat  in  other  cases  the  coarts  have  had  regard  to  the  inten- 
tion of  the  writing  alleged  to  operate  as  a  signature.  The 
Coari;  of  Queen's  Bench  on  this  ground  held  that  a  ]>erson 
capable  of  being  a  witness,  and  signing  as  such,  will  not 
be  bound  by  the  instrument  as  a  party,  or  as  agent  of  a 
party  ;(Q  and  where  the  names  were  written  at  the  begin- 
ning of  a  paper  embodying  a  contract  which  concluded  with 
the  words  "as  witness  onr  hands,"  and  no  signatures  fol- 
lowed, it  was  considered  by  the  court  of  common  pleas  not 
to  satisfy  the  statnte,  because  the  concluding  words  evi- 
dently showed  an  intention  that  the  paper  should  be  signed 
at  the  foot.(?n) 

§  503.  Some  points,  however,  are  clear.  It  is  clear  that 
the  incidental  introduction  of  his  name  by  the  party  to  be 
charged  for  aome  distinct  and  different  purpose  will  not 
do:  as  where  A.  wrote  on  a  memorandum  for  a  lease  the 
words  "the  rent  to  be  paid  to  A.:"  it  was  held  to  be  no 
signature  by  him.(«.)' 

(J)  In  SanDdereoD  t.  Jackson,  l  D.  A  P ,  Itie  court  doubled  lh«  sbiiTe  illcloni  of  Lord 

230;  mftrrlDS  BpHrenllr  to  Knlghl  t.  Cock.  Etdoo  In  CDJes  v.  'J-recuihlck ;  but  ten  Ibe 

IbH,  1  E*p.,  I»)  (Eyrv,  C.  J.v  obiervMloiia  or  iMiil  SI.  LcouanJB,  Vend., 

M  Colea  y.  Trecotblck,  S  Vet.,  Efil.     In  ue 

reUbrd  T.  Beaiale;  (S  Aik  ,  EOS)  It  a^ean  (m)  Hubert  v,  Trebcrne,  3  Man.  A  Or.,  >{3; 

!_..__.   __P_.__.._..,..__jl,y^,gg^^^  i96."cf  Reg.T.Tari.M  L.j'.Q.  B.'"       ' 


tora,  was  Stot  a  imrlT  to  tlie  arUclea.  (n)  Stokes  v  Moore,  1  Uox,  iia;  ^wkiut 

(I)  Ooibell  T.  Arctai'T,  a  A.  «  E.,  SOO,  wbere    v.  iiDlmw,  1  P.  Wmi ,  770. 


r.  ClaysoD,  Vi  John!,  103;  UcDowel  t.  Chambers,  1  Btrobh's  £q.,  81';. 
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"  I  adhere,"  said  Lord  Selbome  in  the  House  of  Lords, (o) 
'*  to  what  I  said,  when  sitting  in  the  conrt  of  chancery,  in 
the  case  of  Jervis  v.  Berridge,(p)  that  the  Statute  of  Franda 
'  is  a  weapon  of  defense,  not  offense,'  and  '  does  not  make 
any  signed  instrnment  a  valid  contract  by  reason  of  the  sig~ 
natnre,  if  it  is  not  snch  according  to  the  good  faith  and  real 
intention  of  the  parties.' " 

%  <f03.  The  same  principle  was  affirmed  by  the  House  of 
Lords  in  the  case  of  Caton  v.  Caton,(5')  where  specific  per- 
formance was  Boagfat  of  certain  heads  of  arrangement  set 
oat  in  a  written  memorandnm  and  there  called  ''conditions 
as  a  basis  for  a  marriage  settlement  mntaaUy  agreed  upon 
in  the  event  of  marriage  between  the  under-mentioned  par- 
ties -y ' '  the  parties  so  referred  to  being  the  plaintiff,  then  a 
widow,  and  the  writer  of  the  memorandum,  who  subse- 
quently became  her  husband,  and  whose  estate  was  sought 
to  be  charged.  The  document  was  not  signed  by  the  writer, 
but  his  name  and  initials  appeared  incidentally  in  several 
parts  of  it;  and  it  was  ai^ned  for  the  plaintiff  that  his 
name  and  initials,  occurring  as  they  did,  below  the  words 
"undermentioned  parties,"  were  sufficiently  connected  with 
those  words  to  enable  the  court  to  treat  the  document  as  a 
memorandum  signed  by  him  within  the  statute.  The  argu- 
ment, however,  was  unsuccessful.  "If,"  said  Lord  West- 
bury,  in  the  coarse  of  his  speech, (r)  "a  signature  be  found 
in  an  instrnment  incidentally  only,  or  having  relation  and 
reference  only  to  a  portion  of  the  instrument,  the  signature 
cannot  have  that  legal  effect  and  force  which  it  must  have 
in  order'  to  comply  with  the  statute,  and  to  give  authen- 
ticity to  the  whole  of  the  memorandum." 

§  004.  On  the  other  hand,  it  seems  that  if  there  be  an . 
actual  signature  written  with  the  intention  of  signing  or 
authenticating  the  document,  it  is  not  the  less  operative 
because  the  signature  was  attached  for  a  purpose  different 
from  that  of  satisfying  the  statute.(*)  Thus,  in  a  reeent 
case  in  the  Queen's  Bench  Division,  the  signature  by  the 
chairman  of  a  board  of  directors  in  their  minute  book,  pur- 
saant  to  the  67th  section  of  the  companies  act,  1862,  of  a 
resolution  of  the  board  to  the  effect  that  a  particular  draft 

(a)  bHaiMir  1.  Honie.ParDe,4  A.pp.,sa.       (r)  L,  B.IH.  L.,1U. 

(pj  L.  B.  S  Co.,  KO.  («)  Sm.  bowery  par  Lord  Btibant  U 

<{)  L.  B.  1  H.  L.,  Itl.  BoMej  v.  Bttint-Ttfat,  t  App.  C,  Stt. 
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contract  shonld  be  engrossed  and  execnted,  was  held  to 
operate  as  a  sufficient  signature  within  the  statute,  so  as  to 
bind  the  company  to  an  admission  of  the  contract,  notwith- 
standing that  the  chairman's  signature  had  been  put  to  the 
minnt«  merely  in  order  to  verify  its  accuracy  and  without 
any  intention  of  attesting  or  verifying  the  contract.(^ 
"The  qnestion,"  said  Lush,  J.,  in  delivering  tfae  jndg- 
meiit  of  the  court,  "is  not  what  its  [the  minute's]  object 
was,  bnt  whether  it  was  a  written  and  signed  statement  of 
the  contract."(w) 

§  505.  Bat  in  another  case,  that  of  Eley  v.  The  Positive 
Government  Security  Life  Assurance  Co.,(ii)  the  question 
being  whether  a  clanse  contained  in  the  articles  of  associa- 
tion of  a  company,  to  the  effect  that  a  particular  person 
should  be  the  solicitor  of  the  company,  was  a  contract  with 
this  person,  the  judges  of  the  exchequer  Bivision  held  that 
if  it  was  such  a  contract  at  all,  the  signature  affixed  to  the 
articles  having  been  affixed  <dio  iiduiiu  could  not  satisfy 
the  statute.  In  the  court  above,(w)  the  case  was  disposed 
of  irrespective  of  the  statute,  on  the  ground  that  the  arti- 
cles of  association  were  a  matter  between  the  shareholders 
inter  se  or  the  shareholders  and  the  directors,  and  did  not 
create  any  contract  between  the  solicitor  and  the  com- 
pany. 

g  50tt.  It  is  submitted  that  no  writing  of  a  name  at  the 
b^inning,  or  end,  or  in  the  course  of  a  paper,  is  a  signature 
"within  the  statute,  unless  the  conrt  conclude  that  it  was 
there  placed  with  the  intention  of  authenticating  the  entire 
paper ;  but  that  if  there  be  such  a  writing  of  a  name,  it  is 
immaterial  whether  the  signature  was  attached  with  the  in- 
tention of  evidencing  the  contract  or  for  any  other  purpose 
whatever.  All  motives,  objects  and  purposes  beyond  that 
of  authenticating  the  paper  are  immaterial,  (ir) 

§  507.  Where  the  contract  purports  to  be  Eigned  by  an 
agent,  it  must  be  alleged  and  proved  by  the  plaintiff  that 
the  person  who  signed  as  agent  was  authorized  to  act  as 
agent  for  the  purpose  of  concluding  a  binding  contract  of 

Ui  JoBu  T.  Victoria  OrsTliis  Dock  Co.,  1  {vjlEi.  D_8S. 

4J.  RD.tll  (x)SeetliefnOrr>ent«  lo  B*ller  t.  Sireet- 

(V)  I Q.  B  D  ,  sai.  tug,  9  C-  B.  CS.  EQ,  US. 
(■)  I  Sx.  D.,  SO. 

17 
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the  nature  of  the  contract  set  np.(^)'  It  is  not  enough 
in  the  case  of  a  sale  that  the  agent  was  appointed  to  ne^- 
tiate  for  a  sale :  it  is  not  enough  that  he  was  appointed  as 

(V)  Blare  v.  Suttoo,  S  lfer..KTi  BldinraT    (Wood.V.  C);  Blm  T.  OVonnor,  11  U.  Ck. 
T.  iVhartou.  8  !»  G  U.  ±  Q.,  STT;  8  H.  L  C,    O.,  Ui;  onrnllng  a.  C  II  Id..  UO. 
SK;  Flrtb  T.  OrMnwood,  1  Jur.  (N.9.),  aod 

'  Agent'*  Hgnalvrt^]  The  agent  must  be  a  third  person  to  the  ^reement. 
One  of  the  parties,  even  bj  consent,  c&nnot  act  as  the  agent  of  the  omer.  The 
Mme  peraoD  can  act  as  the  agent  of  both  parties.  One  partner  can  dgn  for  the 
firm  upon  its  buBiness.  Wnght  v.  Dannah,  2  Comp.,  203;  Bailey  v.  Ogden,  3 
John.,  417;  Lees  v.  Nuttall,  I  R.  &  H  ,  68;  Lowther  v.  Lowther,  18  Ves.,  103; 
Reed  v.  Norrie,  21/1.  &  C,  374;  Copeland  v.  Mer.  Ina.  Co.,  6  Pick.,  198;  Reed 
T.  Warner,  S  iWe's  Ch.,  650;  Bamiolomew  v.  Leach,  7  Watts.  473;  N.  Y.  C. 
Id*.  Co.  v.  Nafl  Pas.  Ina.  Co.,  20  Darb.,  470:  Button  v.  WiUiama.  85  AOa., 
608;  Tufts  t.  Plymouth  Gold  Mining  Co.,  14  Allen,  407;  Chase  v.  City  of 
Lowell,  7  Grey,  83 :  Johnson  t.  Trinity  Church  8oc,  11  AUen,  128;  Kyle  v. 
Roberts,  6  Leigh,  449. 

Appoinimtnl  qf  affenl.1  The  agent  must  have  full  power,  by  ugmng  on  be- 
half of  his  principal,  to  bind  him.    Rusaelt  on  Factors  and  Broken,  75.    This 

iwer  must,  however,  be  clearly  evidenced.    Roby  v,  Cosait,  78  111. ,  838.    Un- 

..  .L .... .>,...,-._  j;__,..  .....  i.  shall  be  in  some  olhe(,ni •'■" 


^ 


agent'roay  be  by  parol.     Weller  v.  Hendon,  5  Vin.  Abr., 
T.Trecothick,  9  Vee    ""  "'"    "' "-  '  °-'-    "■ 


nHi,  PI.,  46;  CcJes  T.Trecothick,  9  Vee.,  384,  260;  Clinan \.  Cooke,  1  Sch.  & 
Lef.,  22;  Tolbott  t.  Bowen,  1  A.  K.  Marsh.,  434;  Merritt  t.  Claaon,  12  John., 
102;  McWhorterT.McMahao.  10  Paige's  Ch.,  886;  Irrin  <r.  Thompson,  4  Kbb.. 
296;  Bhawv.  Nudd,  8  Pick.,  0;  Eawkiua  t.  Chase,  19  id.,  603;  Mortimei  t. 
Comwell,  1  Hoftm.  Ch.,  861;  McConnell  v.  Brllhart,  17  IlL,  854;  Taylor  t. 
MeirlU.  06  III.,  53;  Inkers  v.  Townsend,  24  N.  Y.,  67;  Moody  t.  ftnith,  70 
id.,  698.  The  agent's  authority  must  be  in  writing  in  thefolTowing  Btaica: 
California,  Code,  g  1741;  Dlinols,  St.  (ed.  of  1874J,  vol.  8,  p.  9l0,  §g  1,  3; 
Michigan.  Com.  Laws  of  1871,  vol.  8,  p  146S.  ch.  168.  g  8;  Nebraska,  Gen.  St. 
1878,  p.  892,  ch.  20;  see,  also,  Horgan  y-  Bergen,  8  Neb ,  809;  New  Hamp- 
shire, Gen.  St.,  1867,  ch.  301,  g  12;  Pennaylvaoia,  Pairish  t.  Koona,  PaiaotTs 
Sel.  Cas.,  78;  Home  t.  Fricke.  fl  Serg.  &  Bawle,  90;  TwitcheU  t.  Philwkl- 
phia,  83  Pa.  St.,  818;  New  York,  McComb  \.  Wright.  4  Johns's  Ch.,  659.  Tlw 
agent's  authority  will  be  strictly  construed.     Blasell  ▼.  Teny,  09  DL.  184. 

When  tAs  agent't  atl  it  tantttoned,']  Beet,  J.,  said  in  Hackan  t.  Dnnn,  4 
Blng.,  7a2,  "It  has  been  argued  U>M  the  mibaequent  adoption  of  the  contract 
by  Dunn,  will  not  take  thia  case  out  of  the  operation  of  the  Statute  of  Frauds; 
and  it  has  been  indsted  that  the  agent  ahould  hare  his  antbori^  at  the  lime  tbe 
ccutract  is  entered  into.  If  such  had  been  the  intention  of  the  k^jslatnie.  it 
would  have  been  expressed  more  clearly.  But  the  statute  only  requires  some 
note  or  memorandum,  in  writing,  to  be  signed  by  the  par^  to  be  charged,  or 
his  agent  thereto  lawfully  aulborized.  leaving  us  to  the  rules  of  the  common 
law  aa  to  the  mode  in  which  the  agent  is  to  receive  his  authority.  Now.  in  all 
Other  cases,  a  subsequent  sanction  is  considered  the  same  thing,  in  effect,  as 
absent  at  the  time,  and,  in  my  opinion,  the  subsequent  sanction  of  a  contract, 
signed  by  an  agent,  takes  it  out  of  the  operation  of  the  statute  mocr  satirfac- 
torilT  than  an  authority  given  beforehand.  Wbeie  the  authwity  is  given  be- 
forehand, the  party  must  trust  to  bis  agent  If  it  be  given  siibaequenUy  to  the 
contract,  the  party  knoivs  that  all  has  been  done  according  to  lus  wishes  " 


See.  also,  Ridgway  v.  Wharton.  3  De  0.  M.  &  G.,  677; 
Crancb,  346;  Lawrence  v.  Taylor.  5  Hill.  107. 

TTiriiffrnt  HMftiffainhUoieii  miifK.]  The  name  of  Ute  principal  need  not 
appear.  Verby  v.  Grigsly.  9  Leigh.  ^87;  Stackpole  v.  Arnold.  11  llaw..  37; 
Kee  v.  Gove.  33  Pick..  158;  Mifiard  v.  Mead.  1  Wend..  88:  SpeacCT  t.  FWd, 
10  id..  87:  Pentx  V.  Stanton,  id  .271.  Ford  «.  Williams,  81  Bow  .3:47;  Dvksi 
v.  Tovnsend,  34  N.  Y..  57;  Coleman  v.  First  Nat.  Bank.  53  id.,  S^;  bsten 
B.  R.  Co.  V.  Benedict.  SQrav.  566;  Walsh  v.  Barton.  31  Ohio  Sl^ 29;  Wluiev. 
Proctor,  4  Taunt.,  306;  Wilfiama  t.  Bacon,  8  Oti^,  887. 
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the  person  to  whom  intending  purchasers  were  to  apply  to 
treat  and  see  the  property  :(z)  and  further,  it  has  been  held 
that  a  written  request  by  the  owner  of  freeholds  to  piocnr© 
a  piircliiiser  for  them,  iind  to  advertise  them  at  a  certain 
price,  is  no  authority  to  enter  into  an  open  contract  of  sale, 
and  is  probably  no  authority  to  contract  for  salej^at  all.  (a) 

g  506.  Aa  the  statute  does  not  require  an  agent*  for  sign- 
ing a  contract  to  be  appointed  in  writing,  the  general  law 
applies  in  such  cases,  and  consequently  the  appointment 
may  be  made  as  well  by  parol  aa  by  writing.(J) 

§  509.  The  court  may  conclude  in  favor  of  the  agency  in 
any  of  the  following  ways  : 

(1)  The  court  may  come  to  this  conclnsion  from  direct 
evidence,  oral  or  written,  of  the  apx)ointment ;  or, 

(2)  By  inference  from  the  acts,  letters  or  conduct  of  the 
parties,  or  from  their  relations  to  one  another,  or,  in  short, 
from  any  evidence  legitimately  raising  the  inference  of 
agency.(c)' 

(1)  Godwin  T.  Biliid,L.K.6C.  P.,i9an.  PUIer,  L.  B.  *  Ch.,  sUi  Cm  y.  HMkcmlb 

(a)  iiMDCTT,  Sham,  L,  K.  IB  Sq.,  1U8,  «  L.  J.  Ch.,  BS4.                                              ^ 

It)  Wsllv  T   IIsDiloii,  S  Vln.  Abr.,  BM.pl.  (c)  DjUT.  CrolH.lJon.  AL.,  Ml:  Sharp 

4t:  Uitu   T.  Troooltaiok,  B  Tea.,  984,   »;  t.HIIiCiu.K  Bmit.,  SOt;  Pols  t   LeMk,£ 

Cllnai)  T.  Cuoks,  1  Hcu.  i  Let,  13;  Brnmcr-  ld.,M9i  affiTmed  In  D.  P.,n  L.  J.  Ob.,  UA; 

>0B  T.  Healla,  3  Taimt ,  U ;  par  Tlndal,  C.  J.,  BMalUr  t.  Millar,  S  App.  C.,  IIU 

Id  Accbal  t.  L«tt,  10  BIdk  .  STS;  Heanl  t. 


J .  It  be  authorized  in  writluK,  in  c< 

lating  to  real  estate.  Worde  to  the  same  effect  are  used  in  ClinBn  v.  Cooke,  1 
8cb.  &Lefr.,  ill;  audit  can  admit  of  little  doubt,  either  at  law  or  inequity. 
It  eeemB  clear  tbat  where  a  statute,  such  as  the  statute  of  frauds,  requires  wa 
inrtrumeut  to  be  in  writing  in  order  to  bind  the  party,  he  may,  without  writing, 
auUiorize  an  agent  to  dgn  it  in  his  behalf,  unless  the  statute  posltiTetTrequires 
that  the  aatAer^y  should  be  in  writing.  Storj  on  Agency,  g  00;  3  Kent  (Sth 
ed.),  61S.  eii;  Chitly  on  Contracts  (Hth  Am.  ed.l,  210,  311,  note  and  cases 
cilPd.  Shaw  v.  Nudd,  8  Pick.,  9;  Yerlev  v.  GrigBby,  a  Leigh,  387;  TurnbuU 
T.  Troul,  1  Hail.  8aU;  Ewing  v.  Tues,  1  Binn,,  450;  Talbot  v.  Bowen,  1  Marsh. 
(Ky),4aU;  I  Sug.  Vun,  and  Purch  (Bth  Am.ed.),  182,  18(1;  Mortimer  v.  Com- 
well.  I  HoH.  Ch.,  BSl;  Mortlock  v.  Buller,  10  VeB.,ail;  Johnson  v.  Dodge  17 
111,,  433.  In  Worrall  v,  Dunn.  1  Seld.,  W«,  it  is  decided  by  the  Court  of  Ap- 
peals that,  where  an  agent,  authorized  by  parol  to  contract  for  liis  princip^, 
executes  on  agreement,  in  the  name  of  the  principal,  under  teal,  such  agree- 
ment is  binding  on  the  principal  as  a  simple  contract.  That  a  contract  for  the 
sale  of  lands  need  not  be  under  seal,  but  merely  in  writing;  and  Uiat  the 
authority  of  the  agent,  to  bind  ti is  principal,  in  case  of  this  kind,  may  well  be 
conferred  bv  parol.  And  in  ]IIcWbortcr  t.  McHahan,  10  Paige,  btiS,  a  case 
decided  by  Walworth.  Ch.,  it  is  said,  "that  it  la  only  necessary  that  such  agent 
be  lawfully  authorized  to  execute  the  contract;  an  authority  in  writing,  for  that 

Eurposc.  is  not  required  by  the  Statute  of  Frauds.  An  authority  to  aonrej/ 
Lnus  IS  required  by  the  statute  to  be  in  writing,  but  clearly  not  of  an  authoilty 
to  eontraci  to  eoncej/."  Lawrence  v.  Taylor,  5  Hill,  107.  But  whether  a  con- 
tract signed  by  one  partner,  in  beltalf  of  himself  and  copartners,  for  the  aale 
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(3)  An  alleged  principal,  thongh  he  may  in  fact  have 
given  DO  authority  to  the  alleged  agent,  may  by  representa- 
tions which  he  has  made  to  the  other  party,  or  by  inducing 

of  real  estate,  can  be  enforced  against  the  purchaser,  under  the  Beviaed  Statutes 
of  Hew  York,  was  Uiought  in  Here  t.  SmedbufKh,  B  Pain,  000,  to  be  ques- 
Uonabie.  A  reference  to  the  statute,  however,  will  show  that  the  agreement 
or  memorandum  must  be  aubacribed  bj  the  partv  by  whom  the  mle Is  made; 
that  In  McWhorterv.  McMahan— the  property  BOld  belonalng  to  two  parlnors— 
the  chancellor  was  of  opinion  that  the  contract,  to  be  valid,  must  be  signed  by 
both  of  them,  or  by  one  as  agent.  The  rale  in  New  York  is  lud  down  in  the 
caae  of  Wonal  v.  Uunn.  0  N.  Y.,  38U,  by  Paige,  J.  i  "It  la  a  maxim  of  the 
common  law,"  says  the  learned  justice,  "that  an  authority  to  executeadeed 
or  iDBlrument  under  seal,  must  be  conferred  bv  an  instrument  of  equal  dignity 
and  solemnity:  Uiat  is,  by  one  under  seal.  This  rule  is  purely  technicaT  A 
disposition  has  been  manifested  b^  moat  of  the  American  courts  to  relax  its 
atrictuesB.  especially  in  Its  application  to  partnership  and  commercial  transac- 
tions I  think  the  doctrine,  as  it  now  exists,  may  be  stated  as  follows,  viz, :  If 
a  conveyance  or  any  act  Is  required  to  be  by  deea,  the  authority  of  the  attorney 
or  agent  to  eiecut«  it  must  be  confeired  by  deed;  but  if  the  instrument  or  act 
would  be  effectual  wiUiout  a  seal,  the  addition  of  a  seal  will  not  render  an 
authority  under  seal  necessary;  and  if  executed  under  a  parol  authority,  or 
subsequently  retiQed  or  adopted  by  parol,  the  instrument  or  act  will  lie  valid 
and  binding  on  the  principal.  It  is  said  that  the  rule  as  thus  relaxed  is  con- 
fined in  its  appUcatioQ  to  transactions  between  partners.  But  it  seems  to  me 
tliat  a  distinction  between  partners  and  other  persons  in  the  appUcation  of  the 
rule,  as  relaxed  and  qualifled  by  recent  decisions,  stands  upon  no  solid  founda- 
tion of  reason  or  piiiciple.  The  whole  authority  of  a  partner  to  act  for  his 
copartners,  and  to  bind  them  and  their  interest  la  the  copartnership  property. 
Is  founded  upon  the  common-law  doctrine  of  agency-  So  far  as  ne  acts  for 
his  partners  he  is  an  agent."  As  to  whether  the  signing  of  the  name  of  the 
grantor  to  a  deed,  by  a  third  person,  in  the  presence,  and  by  the  eipress  direc- 
Qon  of  such  grantor,  is  a  sufficient  signature  under  the  Statute  of  Frauds  to 
convey  land— a  question  which  arose  m  Wallace  v.  McCullough,  1  Rich.  Ch., 
4M— there  have  existed  different  opinions,  giving  rise  to  not  a  little  perplexity. 
"  This  point,"  says  Mr.  Parsons,  in  a  learned  note  on  the  subject,  "  upon  which 
there  seems  to  be  no  en>ress  decision,  arose  in  the  recent  esse  of  Wood  t.  Good- 
ridge,  0  Oush.,  117.  This  was  the  case  of  a  mortgage  deed  and  note  made  under 
a  power  ot  attorney  under  seal,  by  simply  s^uig  the  name  of  thb  principal 
opposite  to  B  seal,  in  the  case  of  the  deed,  and.  In  the  case  of  the  note,  by  sim- 
ply writing  the  principal's  name  at  the  foot.  It  was  not  necessary  to  decide 
the  point,  the  court  being  of  the  opinion  tliat  the  power,  though  very  general 
in  ils  terms,  did  not  confer  authority  to  mortgage,  nor  to  borrow  money  and 
bind  the  principal  by  a  promissory  note.  But  the  question  of  the  manner  of 
ciecutioa  was  much  considered,  and  the  court,  per  Fletcher,  J.,  signified  an 
inclination  to  bold,  that  where  an  attorney  siens  the  name  of  his  principal 
to  an  instrument  which  contains  nothing  to  indicate  that  it  is  executed  by  at- 
torney, and  without  adding  his  own  signature  as  such,  it  is  not  a  valid  execu- 
tion. In  another  case  a  dmt  was  signed  in  the  presence  and  by  the  direction 
of  P.  Q.  (and  in  the  presence  of  an  attesting  witness)  thus :  •■P.  Q.  by  M. 
Q.  G."  It  was  objected  that  M.  O.  Q.,  signing  in  th^t  manner  for  the  princi- 
pal, should  have  had  a  power  under  seal ;  but  the  deed  was  held  valid.  Oard- 
ner  v.  Gardner.  S  Cush.,  483.  In  delivering  the  judgment  in  this  case,  Sliaw, 
G.  J.,  stud  :  "The  name  beln^  written  by  another  band,  in  the  presence  of  the 
grantor,  and  at  her  request,  is  her  act.  The  disposing  capacity,  the  act  of 
mind,  which  are  tlie  essential  and  efficient  ingredients  of  tbe  deed,  are  hers;  and 
she  merely  uses  the  hand  of  another,  through  incapacity  or  weokaess.  instead  ot 
■■  do  the  physical  act  of  making  a  written  sipi.     Whereas.  1 
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him  to  lay  but  money  on  the  faith  of  the  alleged  agency,  be 
estopped  from  denying  the  agency.(d) 

(4)  Ratification  may  take  the  place  of  'agency.  Here  the 
masini  applies,  omnis  ratihabitio  Tetrotrdhiiur  et  mandate 
aquiparatur,  and,  therefore,  the  subsequent  ratification  of 
a  contract,  entered  into  by  a  person  then  unauthorized  as 
agent,  takes  it  oat  of  the  statute  ;(e)  and  this  ratification 
need  not  be  by  any  express  act ;  it  is  enongh  if  the  party 
whose  authority  is  required  take  the  benefit  of  the  contract, 
or  even  if,  with  a  full  knowledge  of  it,  he  passively  acqui- 
esce in  it  for  a  length  of  time  longer  than  that  reasonably 
to  be  allowed  for  the  expression  of  dissent.  (/")  But  it  will 
not  be  Implied  from' vague  expressions  to  a  third  person. (f/)' 

(flElrtgw»r  T.  n|»rtoii,flH.  L.  C  ,  fflS,       (/)  BIm  t  Strong,  S  Sm.  AG.,  SMj  RlTd 

Wi;  per  Lord  Cmnwortb  In   Bamsden  t.  8  W.  K..1>H;  Rloe  v.  O'Connor,  13  Ir.  Cb.  K., 

DrMai,L.  B.  IH.  I.,  IW  4»,  <M.      And  •«  per  Lord  HatherJoT  In 

K)  UkclBki  V.  DnDn,i  BIdk^  ^1  Bidnnt  PUllllpa  r.  Homfn*.  L.  B.  S  CD.,  m 

__    _     _     ._!..__      _  I  ffh»rtOB,6H.L.C.,JB8. 


qoCitioD  whether  the  simple  aigning  of  the  principal's  name,  wiiliout  evidence 
OD  tlie  face  of  the  instrument  tliat  the  execution  ie  by  an  agent,  may  not  be 
sufficient  From  a  passage  from  Dixon  on  Title  Deeds,  vol.  3,  p.  .",&),  it  may 
be  infeired  that  the  author's  view  is  similar  to  that  sow  tikeu  by  the  supreme 
court  ot  Has!<achu9elU.  On  the  other  hand,  the  books  contain  numerous  iuti 
mations  that  it  has  not  generally  bcca  Buppoeed  heretofore  that  any  other  form 
is  necessary  to  the  valid  execution  of  a  deed  by  attorney  than  is  requisite  whoa 
the  principal  makes  a  deed  in  his  proper  person.  See  1  Prest.  Al«tr.  (lid  cd  ), 
283,  m;  Smith's  Here.  Law.  B.  1,  ch.  S.  ti4;  Wilka  v.  Back,  2  East,  142.  140; 
KUiot  T.  Davis,  3  B.  &  P.,  888;  Bac.  Abr.  Leases.  S  10;  also  Hansom  v  Rowe, 
6  FoeL,  8JT.  It  seems  to  be  the  better  opinion,  that  ever  since  the  Statute  of 
Funds,  a  signing  is  not  etsential  to  a  deed.  Avellne  v.  Whlsson,  4  31.  &  Or., 
801;  Cherry  v.  Henniug,  4  Excheq.,  681:  Shepp.  Touch,  by  Preston,  Sn,  note. 
If  this  be  BO.  it  may  be  considered  going  very  far,  to  hold  lliat  the  addition  ot 
the  name  of  the  pnnclpal,  by  the  l^nd  of  an  authorized  agent,  invalidates  an 
Inatrament  which  would  have  been  perfectly  good  without  any  signature  at  all. 
lo  some  States,  indeed,  the  statutes  of  conveyances  modify  the  comi 
la  this  p&TticuIar,  and  require  signing  as  well  as  the  affixing  of  a  seal." 

"nieCBSeof  Montacute  v.  Maxwell,  1  P.Wms.,  618,  is  an  important  case  on 
this  sablect.  The  plaintiff  brought  a  bill  against  the  defendant,  her  husband, 
Mtliiig  forth  that  tne  defendant,  before  her  intermarriage  with  him.  promised 
thatue  could  enjoy  all  her  own  estate  to  her  separate  use;  that  he  bad  agreed 
to  execute  writings  to  Uiat  effect,  and  had  inetnicted  counsel  to  draw  such 
wiilingB,  and  that  when  they  were  to  be  married,  the  writings  not  being  per- 
fected, tbe  defendant  desired  that  this  might  not  delay  the  match,  because,  his 
friends  being  there,  it  might  shame  him;  but  engaged  that,  upon  his  honor, 
sIm  shatild  have  tbe  same  advantage  of  an  agreement  as  if  it  were  in  writing, 
dnwn  In  form,  by  counsel,  and  executed ;  whereapou  the  marriage  took  place. 
To  this  bUl  the  defendant  pleaded  the  statute  of  frauds.  And  the  Lord  Cban- 
GcUorskld  :  "In  cases  of  fraud,  equity  should  relieve,  even  against  the  words  of 
the  statute,  u  if  one  agreement  in  writing  should  be  proposed  and  drawn,  and 
Uotiier  fraudulently  anl  secretly  brought  in  and  executed  in  lieu  of  the  former, 
in  this  or  such  like  cases  of  fraud,  equity  would  relieve;  but  where  there  is  do 
hand,  omlv  relying  upon  tbe  honor,  word  or  promise  of  the  defendant,  tho 
ttatnte  mAsiiig  thrae  promises  void,  equity  will  not  interfere;  nor  were  the  in- 
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§  510.  For  a  valid  ratification  it  is  necessary  that  the 
pei-son  who  ratifies  the  contract  should  have  been  in  exist- 
ence at  its  date  ;(^)  and  further,  that  he  should  be  the  per- 
son in  whose  name  the  agent  has  professed  to  &ct.{i)  Thos, 
where  the  pretended  agent  professed  to  contract  in  writing 
on  behalf  of  a  married  woman,  it  was  held  that  the  husband 
could  not  ratify  the  contract,  as  he  had  not  been  named  as 
a  principal,  ( j) 

§511.  It  is  now  clearly  decided  that,  at  sales  by  auction, 
auctioneers  are  ageata  of  the  purchaser  as  well  as  of  the 
vendor.  (^)  This  conclusion  seems  to  have  been  arrived  at 
from  the  necessity  of  the  case,  and  the  peculiar  nature  of 
the  mode  of  sale,  (l)  ' '  The  nature  of  the  proceeding  by  auc- 
tion," said  Lord  Langdale,  M.  Il.,(m)  "  the  bidding  for  the 
purpose  of  making  the  purchase,  the  necessity  of  making  a 
statement  of  the  bidding,  the  direction  to  the  auctioneer  to 
write  down  the  bidding,  which  is  jjerhaps  involved  in  the 
very  process  of  bidding,  and  some  other  circumstances 
afford  intelligible  ground  for  the  decision  In  Emmerson  v. 
Heelis,(7i)  and  the  approbation  which  has  since  been  be- 
stowed upon  it."  Where  this  necessity  does  not  exist,  as 
in  a  subsequent  purchase  in  private  from  the  auctioneer,  no 
such  agency  arise9.(o)'     But  where,  after  an  unsuccessful 

"(A)  Kelner  T.  BuMr,  L.  R.  »  C.  P.,  171;  worttty  T.  BchoBsld,  S  B  &  C.MS:  EdtcellT. 

Scott  y.  Lord  Ebary,  Id.,  SSt;  Ualhado  t.  Dit,  L.  R  I  C  P.,80,  8i;cf.  Baitiett T.  ?ar- 

Forto  AJI^reBallirarCo,.!.  k  UC.F.,Iia3.  Deli.  4  A.  A  B  ,TB1. 

«)  WUbod  v.  Tamilian,  B  Hun.  A  Gr..  SUi  (I)  Uosball  T.Archer.  3  A.  AI.,SOn;  Kv\ 

p^c  Pu-ke,  J.,  Id  Vera  v.  Asbb;,  la  B.  A  (J.,  oroiengil  T.BAraftrd.lEB  .788;  sfflnnod  In 


atmctions  given  to  couoael,  for  the  preparing  of  writings,  material,  since,  after 
they  wure  drawii  and  engrossed,  tlie  parties  might  refuse  to  execute  lliein." 
But  an  entirely  different  view  of  a  verr  similar  case,  and  more  in  conformity 
with  Dundass  v.  Dutens,  was  expressed,  in  this  country,  liy  Mr.  Justice  Story, 
in  JenltiQS  v.  Eldridge,  3  Story,  291.  There,  it  was  said  that,  where  inetnic- 
tions  arc  giyen  and  preparations  made  fur  tnarrlnji^e  settlements,  and  the  woman 
is  persusded  by  the  man  to  marry,  trusting  t)  his  verbal  promise  to  complete 
them,  equity  ought  to  relieve  and  compel  performance. 

1  And  this  note  or  entry  on  his  account  of  sales,  if  the  sate,  the  price,  and 
the  purchaser's  name,  are  contained  in  it.  is  a  sufficient  note  in  wribng  of  the 
agreement,  signed  by  a  person  thereto  authorized  by  the  purchaser,  v'ithin  tho 
meaning  of  the  Stalute  of  Frauda.    Smith  t.  Jones.  7  Leigh,  166;  Episcopal 


Church  of  Macon  v.  Wiley,  3  Hill.  Ch.,  584;  M'Comb  v.  Wright,  4  John.  cSi., 
66D.  And  signing  by  the  purchaser,  in  person,  at  an  auction  sale,  is  not  reqni- 
sitfi.  Bleecber  v.  Franklin.  2  E  D.  Smith,  98.  But  to  render  an  auctioneer's 
entry  of  sale  at  auction  a  compliance  with  the  Statute  of  Frauds,  he  must  be  an 
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sale  by  aoction,  but  before  the  aoctioneer  had  left  the  ro3- 
trnm,  a  purchaser  ascertained  from  the  auctioneer's  clerk 
the  omonnt  of  the  reserred  bidding,  and  agreed  to  take  the 
property  at  that  price,  and  signed  a  bidding  paper  for  it, 
bnt  subsequently  denied  the  authority  of  the  auctioneer  to 
act  as  the  vendors'  agent,  it  was  h^ld  impossible  for  him 
to  contend  that  the  ^e  ought  not  to  be  treated  as  one  by 
auction.  (;>)' 

0>)  BlM  t.  Baiutd,  w  Bm*.,  IM. 

authorized  public  anctioiieer.  "nie  Tslldity  of  an  eatrj  In  ui  auctioneer's  book 
appliea  eqiully  to  aalea  of  rtal  estate  and  penonal  propertr.  Andenon  t.  Chick, 
1  BaileT'e  Ch..  118.  Thiu,  in  BaUej  v.  Leroy,  9  Edw.  Ch.,  014,  a  peraon  pur- 
chased br  parol,  of  the  succeasfnl  bidder  at  an  auction  sale  of  real  estate,  his 
tight  under  the  bid.  the  terms  Of  which  were  evidenced  by  the  anctioQeer's 
certificate,  and  upon  a  bill  by  the  assignee  for  a  specific  performance  of  the 
contract,  a  plea  of  the  statute  of  frauds  was  overruled.    In  Kow  York,  the 


▼alidltf'  of  auction  salae  1«  regulated  bj  statute.  And  ' '  whenever  goods  shall 
be  sola  at  public  auction,  andthe  auctioneer  shall,  at  the  time  of  sale,  enter,  in 
a  sale  book,  a  memorandum  (pecltyiag  the  nature  and  price  of  the  property 


sold,  the  terms  of  the  sole,  the  name  of  the  purcbaser,  and  the  name  of  the 
person  on  whose  account  the  sale  Is  made,  such  memorandum  shall  be  deemed 
a  note  of  the  contract  of  sole,  within  the  meaning  of  the  last  section."  Rev. 
Stat.,  pt.  2.  ch.  B,  tit.  3,  %  i.  The  statute  requiring  that  these  contracts  should 
be  actually  dgned  by  the  party  to  be  charged  therewith,  or  by  his  agent,  a 
written  memorandum  of  the  terms  of  a  sale  made  by  a  broker  employed  by 
both  parties,  although  containing  the  names  of  both  parties  to  the  sate,  in  the 
body  of  the  memorandum,  was  held  to  be  insufflcient  under  the  statute.  Den- 
nison  V,  Carrahan.  1  E.  D.  Smith  (N.  Y.),  144.  A  commi^eioner  appointed  by 
the  court  is  likewise  the  agent  o(  both  parties;  and  a  memorandum  made  by 
him  of  the  sale  is  a  sufficient  memorandum  in  writing.  Jenkins  v.  Bogg,  2 
Const  Rep.,  831,  The  same  remark  applies  also  to  mastem  in  chancery.  Gor- 
don Y.  Sims,  2  McCord,  IM. 

.  Amdd.  S 
.  ect,  to  have 

done  much  to  destroy  the  salutary  opeiation  of  the  Statute  of  Frauds.  By  the 
common  law,  if  an  agent  is  to  execute  a  deed  for  his  principal,  his  authority 
must  be  of  a  high  nature.  It  must  be  by  deed.  By  analogy,  it  would  have 
seemed  convenient,  if  not  Indispensable,  to  have  held  that  nrherc  the  statute  to 
prevent  frauds  and  perjuries  required  a  contract  to  be  in  writing,  if  executed 
by  an  agent  his  authority  should  be  in  writine  also.  That  the  auctioneer 
is  agent  of  the  seller  is  clear.  That  be  is  iflso  the  agent  of  the  buyer 
la  not  very  clear,  and  Is  a  conclusion  founded  on  somewhat  artificial  rea- 
soning. But  the  doctrine  la  now  established,  and  the  beat  reason  in  sup- 
port of  it  is,  that  he  is  deemed  a  disiutercsted  person,  having  no  motive  to 
mistate  the  bargain,  and  enjoving  equally  the  coufldence  of  the  parties."  See, 
also,  Macomb  v.  Wright,  4  John.'s  Ch.,  850;  Hinds  v.  Whitehouse,  7  East,  568; 
gbansfleld  V.  Johnson,  1  Esp.,  101;  Walker  r.  Constable,  1  Bos.  i&  Bel],  300; 
Cordon  v.  Sims,  2  McCnrd'e  Ch.,  161;  Adams  v.  Mc.Hillin.  7  I'ortor,  78;  An- 
derson V.  Chick,  Bailey's  -Eq.,  118;  Endicot  v.  Perry,  14  Sm.  &  Marsh,,  157; 
White  V.  Crew,  10  Ga.,  416;  White  v.  Watkins,  28  Me.,  423;  Simon  v.  Motives, 
8  Burr.,  1921;  Gill  v.  Bicknell,  3  Cush.,  858;  Hart  v.  Woods,  7  Blackf.,  568. 
The  mmntxrandwn  made  by  Vie  aueUoTteer  must,  in  plain  terms,  refer  to  the 
conditions  of  the  sale,  and  must  slate  all  the  material  terms  of  the  agreement. 
Morton  V.  'Deaxi.  18  Heto.,  885;  Kenwortby -v.  Schofleld,  2  B.  A  C,  945; 
Nichols  v.  Johnson,  10  Conn.,  IBS;  Davis  v.  Shields,  26  Wend.,  Sll;  Meyer  v. 
Adrian,  77  N.  C,  68;  Phickney  v.  Hagadom,  1  Duer,  6B. 
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§  513.  In  order  to  prove  that  the  auctioneer  on  a  sale  by 
auctioQ  was  the  vendor's  a^nt,  it  ia  ooly  necessary  to  prove 
by  whose  Inatractions  he  acted  ;(^)  and  it  seems  that  after 
the  hammer  bas  fallen  the  vendor  is  not  entitled  to  revoke 
the  authority  ot  the  auctioneer,  although,  at  the  time 
when  the  vendor  seeks  to  revoke  it,  no  written  contract  has 
been  signed,  (r) 

§  513.  As  an  agent  may  not,  without  express  authority, 
delegate  his  authority  to  another,  an  auctioneer  cannot 
without  permission  appoint  another  to  conduct  the  5ale,(s) 
and,  for  the  same  reason,  the  clerks  of  agents  are  not  agents 
for  the  principal,  udIcss  the  principal  has  assented  to  their 
acting  as  sach.(0  The  auctioneer's  clerk  at  an  auction  wiU 
be  held  to  have  been  the  purchaser's  agent  for  the  purpose 
of  entering  Ms  name  at  the  time  of  the  sale  in  a  book,(u)  if 
it  can  be  shown  that  the  purchaser,  by  word,  sign  or  other- 
wise, authorized  the  making  of  such  entry ;  and  even  in  the 
absence  of  any  proof  of  sach  authority,  there  appears  to  be 
geaeral  custom  investing  the  auctioneer's  clerk  with  it.(9)' 

g  514.  In  one  case,  a  solicitor  employed  in  a  marriage- 
treaty,  who  drew  up  a  minute  of  the  arrangement  came  to 
at  an  interview,  was  held  not  to  be  an  agent  lawfully  author- 
ized to  bind  the  parties,  so  as  to  make  the  insertion  of  their 
names  in  the  minute  a  signature  within  the  statute  ;(io)  nor 
has  a  solicitor,  instructed  on  behalf  of  one  of  the  parties  to 
prepare  a  formal  contract,  authority  to  act  as  his  client's 

(9)Conald«T  FUa  T.  Wlbon,  tJni.  (N.  8.).    aec  Blibtonv.  Wlutmora,SCli.D.,WTi  lulhh 

SS.  |a2G. 

(r)  DkfT.  Weill,  so  B«aT..X»).  Seefnrttaer,  (t)  BbrdT.Bonller,  4B.  *  Aa,  US;  PterM 

U  to  ttH  BiietloiiMT^  aatboriQ,  McMnllen  t.  t.  Corf  L.  B.  9  Q.  B  ,  310. 

Kelberg,  I.  K.BC.  L.,  leS;  Bntt  v.  Ctowaer,  (v)  Eiurl  of  Olencil*- Bunud,  1  Ko.,  TBB; 

S  C.  F.  a.,  las.  afflnned  In  D.  F.  ■■  L-oid  Ulaagkl  T.  TtiTBUa, 

(t)  Bait,  Veud.  (Mh  sd.).  1TB.  bt.  Leon.  Iaw  ot  Prop,,  M.    Hie.  al*o,  Da 

((I  Colsi  T    Treoottaick,  a  Vei,,  SH.    Ci:  Blal  T,  ThomMU,  S  Bear  ,  US:  Hijnm«ril«* 

Blrdv.  Uou1lar,4B.  A  Ad.,UL  t.  De  BleJ,  13  CL  A  rin.,  15. 


'  An  aucUoaeer'B  clerk  may  thus  enter  the  names  of  the  purchasers  in  a  book. 


Aiieiumter'i  ti^k,  t^nalure  b}/.]  Ad  auctioneer's  clerk  cannot  sign  for  his 
employer.  This  was  held  in  a  case  where  the  clerkaigned,  not  harinff  specially 
obtained  authority,  and  there  was  no  proof  of  assent.  Meadows  t.  Meadows, 
8  UcCord,  458:  f^ty  t.  Mills,  1  McMull.,  468;  Crislie  t.  Bimpeon,  I  Hich., 
407;  Carmack  T.  Maaterson,  3  Slew.  &  Port,  411;  Rice  t.  Duiin,  S6  Barb.,  (147. 
Where  the  auctioneer  has  made  a  proper  entry  on  the  day  of  sale,  and  the  same 
baa  been  adjourned,  he  need  not  repeal  the  entry  on  the  adjourned  day.  Price 
T.  Durrin,  Sd  Barb.,  047. 
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agent  for  the  purpose  of  signing  any  memorandnm  or  note 
of  the  contract  within  the  statute,  (n;} 

§  919.  A  telegraph  clerk  despatching  a  message  from 
written  instructions  of  the  party  sought  to  be  charged  has 
been  held  the  agent  of  such  party  for  the  purpose  of  signing 
his  name  in  the  telegraphic  message,  (j/) 

§  316.  The  authority  of  an  agent  may  be  revoked  at  any 
time  before  the  authority  is  acted  upon,  and  such  revoca- 
tion may  be  proved  by  paTol.(2)  But  where  the  agent  has 
been  habitually  employed  in  that  capacity,  and  so  held  out 
by  the  principal,  the  latter  will  be  bound  by  his  acts  if 
within  the  scope  of  his  former  authority,  until  reasonable 
notice  has  been  given  of  its  revocation,  (a) 

§  917.  The  death  of  the  principal  works  an  instant  revo- 
cation of  an  agent's  authority,  and  any  contract  made  by  the 
agent  after,  though  without  notice  of  the  death,  is  void.{6) 

g  918.  The  question  of  agency  is  one  of  fact,  and  comes 
accordingly  under  the  rules  now  applicable  to  such  ques- 
tioDs.(c)  In  former  times  the  court  of  chancery  has  directed 
an  issue  to  try  the  question  of  agency.((2)' 

§  919.  It  follows  from  what  has  already  been  said  that 
letters  passing  between  the  parties  themselves,  or  between 
the  party  sought  to  be  chai^d  and  some  third  party,  even 
including  amongst  such  third  parties  the  writer' s  own  agent, 
may  in  many  cases  be  used  for  the  purpose  of  completing  or 
supplying  such  evidence  of  the  contract  as  the  statute  re- 
quires. It  may  be  convenient  to  consider  these  cases  under 
the  following  heads,  viz.:  (1)  where  there  is  an  unsigned 
writing  containing  all  the  terms  of  the  contract,  and  the  let- 
ters are  adduced  as  incorporating  that  writing,  and  furnish- 

(K)  Bmltb  y,  Wabitor,  S  Ch.  D.,  411.  Bea,  toe,  ctod  to  paraoDS  wbo  hava  D»  notice  or  m«Mi* 

foraMT  T.  Ro«lmiHl,T  H.  *  N„  loe.    MitlQ-  uf  knowtDSonhe  reruOLlon:  KeFomiMaT. 

nKta  JollUb  T.  BItimbarE,  18  W.  B.,  TS4.  Houtl*,  L.  U.  S  C    P.,  HSi  S.  C,  L.  RIO. 

iMt  OodwtD  T.  FlUk0U,X..  B  E  C  P  ,  SW.  P.,  98 

(f)V7DlOT'*CMe,8Ca.,gl;|lfuuBrTBaak^       (»)  Vabon  r.  King,  1  Camp.,  ITlj  Smoat*. 

SHik.Ut.  IlbeiT.IUV' A  W.ll  Cur  T.  LItIusbIuh,  S5 

(•)  TmmiuiT.LodaT.ll  A.  *E.,Ue;  Bi  b«aT.,41. 
pkTU  Bnn,  T  C.  B.  (K.  a.).  400, 4S1     Hut  u       [s)  Bm  OrA.  ZZZTI,  rr  S,  8,  M,  ST. 
■ffout  16r  Mie  or  good*  wbo*e  auUMHitr  luu      Id)  Uowud  t.  Bnllbwolu,  I  v.  A  B.,  KtJ. 
biMiiTeT^ad  c«niiotT»lldlT  pleilge  ttas  goods 

'  An  agreement  may,  ot  course,  be  dgned  by  sn  agent  i  but,  not  only  miut 
aoch  sgeut  be  authcirized  to  complete  the  transactioD,  It  must  likewise  oe  evi- 
dent either  that  hi«  general  powers  are  amply  sufficieDt,  orthatbewaseBpecially 
appointed  to  elfect  the  contract  iu  questioD;  and  where  the  manner  of  execution 
uu  be«u  prescribed,  he  !■  as  much  Incapacitated  from  deviating  from  the  tenns 
ot  bis  auuoritr,  as  he  is  of  transcending  the  limits  assigned  him.  Fraser  v. 
UcPherson,  8  Desaan.,  SW;  Itackay  ▼.  Udori,  Dndley,  M. 
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ing  the  signature  of  one  or  both  of  the  parties ;  (2)  where  the 
principal  writing  is  incomplete  in  one  or  more  of  ita  terms, 
and  the  letters  are  referred  to  to  sapplement  the  defect ;  and 
(3)  where  they  are  adduced  aa  themselves  constituting  the 
contract  and  the  written  evidence  of  it.' 

g  S!M.  (1)  In  order  to  make  a  contract  binding  under  the 
Statute  of  Frauds,  it  is  aot  necessary  that  it  should  be  all 
contained  in  one  paper,  signed  by  the  party  to  be  charged ; 
but  the  terms  of  the  contract  may  be  contained  in  one  paper, 
and  the  signature  may  be  found  in  some  other  paper,  pro- 
vided that  such  second  paper  refer  to  the  paper  which  does 
contain  the  terms,  (tf)' 

.,  1 331.  For  the  ascertainment  and  identification  of  the 
actual  paper  referred  to,  parol  evidence  is  admissible :{/) 
for  the  one  paper  cannot  be  physically  contained  in  the 
other  paper.  In  the  same  way,  in  the  case  of  a  bequest  in 
a  will,  the  thing  given  and  the  person  to  whom  it  is  given 
must  be  mentioned  in  the  instrument,  but  the  actual  identi- 
fication of  the  thing  and  the  person  must,  from  the  nature 
of  the  case,  be  dehors  the  instrument,  and,  therefore,  a  mat- 
ter of  parol  evidence.  (,7)' 

M)  AUenT.B«iiiiet,ST«iiil..l«fti  RtdgrraT  Un.    Wbcra  Uie  Unu  of  tb>  ooDtnot  ue 

T.  WtuutOD,  S  Da  G.  H.  ft  Q..  B:T:  8.  C,  B  H.  ooDtBinerl  tn  MVBnl  dooamnnta,  »n  mnU  be 

L  C.,23S.    See,  ftim,  per  Lord  Bldon  Id  Colas  produoed.    8ee  Poitv.  U>nh,1<Cb.  D.,ISg. 

T.  TreODthIck,  B  Vea.,  iK;  UaMoa  T.  Vna.  (n  PerLordBedeidAlelnCUuD*.  Cooki, 

kam,  SDeQ.  A&m.,  sail  Powell  t.  Dillon.  X  1  Bob.  ±  Iief.,  3S. 

BbU.  *  B.,  ll«:  Lode  t.  HllUr.  1  C.  P.  D.,  Ifi}  Sea  lapTk,  }  SO. 

'  Bnrry  v.  Coombe.  1  Pet.,  MO;  Case  t.  Worthington,  1  Root,  178. 

*  Blair  v.  BnodgrasB,  1  SDeed  (Tenn.),  1  j  Tallman  v.  'Franklin,  i  Kera, 
(N.  y.),  584. 

'  In  Blair  v.  Snodgraas,  1  Sneed,  1,  it  is  said  that,  while  a  contract  for  the 
sale  of  land  may  be  perfectly  valid,  under  the  statute  of  fmuds,  in  detached 
writings,  that  a  specific  performance  will  not  be  decreed,  unless  the  papers  can, 
by  reference  to  each  other,  be  connected  without  the  introduction  of  parol  e?i- 
rtence.  It  is  plainly  the  law  that  the  precise  meaning  of  the  parties  must  be 
clearly  aacerlwned  from  the  instrument  themselves,  to  the  exclusion  of  eitrinsic 
evidence :  and  the  decisions  upon  this  poiut  arc  substantially  the  same,  both  at 
law  and  in  eqiiity.  Brettel  v.  Williams,  4  Bxcheq.,  823;  Snundersonv,  Jack- 
son, 3  B.  &  P..  233:  Western  v.  Russell,  8  Ves.  &  B.,  188;  Porsler  v.  Hale,  3 
Sumn..  698;  Allen  v,  Bennett,  3  Taunt..  169:  Ide  v.  Stanboru,  15  Verm.,  685; 
Toome  V.  DausOD,  Cheves,  68;  Parkhurst  v.  Van  Cortland,  1  John.'s  Ch„  273. 
Parol  evidence  is.  however,  admissible  to  identify  a  written  contract.  Parwell 
T.  Lowlherl8Ill..353. 

Parol  prcmi»e  for  the  b«nejit  <^  one  reho  is  not  apart]/  to  thi  agrem'nt.'i  An 
action  may  be  aucceasfully  maintained  by  a  third  person,  one  who  is  not  a  party 
to  the  contract,  in  a  cose  where  a  parol  promise  has  been  mode  for  hia  benefit, 
he  having  partly  performed  under  it.    Crocker  v.  Higgins,  7  Conn.,  843. 
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I  tiSa.  There  must,  however,  be  a  reference  :  therefore, 
where  the  contract  made  no  reference  to  an  advertisement 
respecting  the  property  which  was  sought  to  be  introduced 

and  Bpeciflcallf  enforced.  It  must,  however,  be  cooclusiTely  abown.  ttuit  the  in- 
Btrument  does  not  conform  to  Uie  iotention  of  Uie  parties,  and  the  proposed 
connection  mnst  be  eatablUbed  by  very  conclualve  proot.  Philpot  v.  Eliott.  4 
Md.  Ch..  278;  Hunt  t,  Roenomer,  8  Wheat.,  174;  TVaon  v,  Pugsmore,  a  Pa. 
Bt. ,  133.  An  absolute  deed  may  be  shown  to  be,  in  fact,  a  mortgage.  Tavlor 
T.  Luther,  3  Sumn  ,  838;  Artz  t.  Grove,  21  Md.,  4M.  "When  It  appears  that 
the  understanding,  at  the  time  ol  the  verbal  promise,  was,  by  a  writing,  to 
comply  with  the  provisions  of  the  Statute  of  Frauds,  it  is  something  more  than 
a  mere  verbal  promise.  The  opposite  party  relies  upon  the  speclat  ailpulation 
to  reduce  it  to  writing,  and  thus  make  him  secure.  A  chancellor  would  decree 
Its  specific  perfonnance.  If,  in  confidence  that  such  writing  will  be  ex/'cuted. 
the  legal  title  is  acquired,  it  is  a  fraud  In  the  purchaser  to  refuse  to  do  wliat 
was  promised,  and  claim  to  hold  discharged  of  it,  wliich  will  constitute  him  a 
trnstee  ex  maiefeio,"  Sharswood.  J.,  in  Wolford  v.  Herringlon,  T4  Pa.  St.,  811 : 
Wells.  J.,  in  (}lasB  v.  Hulbert,  103  Uass.,  24,  holds  in  a  case  where  "  the  pro- 
posed reformation  of  an  instrument  involves  the  apeciflc  enforcement  of  an 
oral  agreement  within  the  Statute  of  Ftands,  or  where  the  tenns  aouglit  to  be 
added  would  so  modify  the  Instrument  as  to  make  it  operate  to  convey  an  in- 
terest or  secure  a  right  which  can  only  be  conveyed  or  secured  through  an  instru- 
ment in  wridnt;,  and  for  which  no  writing  has  ever  existed,  the  Statate  of 
Frauds  is  a  sufficient  answer  to  such  a  procaine,  unless  the  plea  of  the  st  '   " 


e  ground  of  estoppel  to  deprive  the  party  of  tlie  rights  to 

The  fact  tliat  the  omission  or  defect  in  the  writing,  bv 

b  of  which  it  failed  to  convey  the  land,  or  express  the  obligation  which 


it  is  sought  to  make  it  convey  or  express,  was  occasioned  by  mistake,  or  t)y  de- 
ceit and  fraud,  will  not  aione  constitute  such  an  estoppel.  There  must  occur, 
also,  some  change  in  the  condition  or  position,  of  the  party  seeking  relief,  by 
reason  of  being  Induced  to  enter  upon  the  execution  of  the  agreement,  or  to 
do  acts  upon  the  fiiith  of  it.  as  if  it  were  executed  with  the  knowledge  and 
acquiescence  of  the  other  party,  either  express  or  implied,  for  which  he  would 
be  left  without  redress  If  the  agreement  were  to  be  defeated."  See,  also,  Wil- 
son v.  Watts,  9  Md,,  S-W;  Heth  v.  Woodbridge,  «  Rand,  806;  Chetwood  v. 
Brittin.  1  Qreen's  Ch.,  498:  Luckett  v  WDllams,  87  Mo.,  888;  Espy  v.  Ander- 
son, 14  Pa.  St.,  804:  Markle  v.  Wehrheim.  83  III..  584.  The  respondi^iit  is 
entitled  to  more  lntilude  in  the  introductions  of  parol  proof  to  vary  a  written 
agreement,  than  Is  the  petitioner.  Quinn  v.  Roath.  87  Conn.,  16.  Whore  the 
parties  a^ree,  in  tile  writing  Itself,  that  parol  evidence  may  establish  its  terms, 
it  is.  of  course  sdmissiblo.     Fowler  v.  itedicom,  63  Dl..  im 

Rule  ichere  the  propertjihai  been  'iblained bi/ fraiul.]  "If  tlie  defendant  en- 
tered Into  the  arrangement  wiili  the  premeditated  desi^rn  to  mi-lead  the  confi* 
dence  of  the  plaintiS.  nod  of  practicing  upon  his  credulity  and  want  of  caution 
to  get  the  title  of  the  property  into  his  own  hands,  and  then  convert  it  into  the 
means  of  oppressively  using  it  for  his  own  beueQt.  the  case  would  be  out  of 
.  the  Statute  of  Frauds."  Story,  J.,  in  Jenkins  v.  Eldridge.  3  Story.  181 ;  nee. 
also,  Einard  v.  Hierz.  8  Rich  's  iq.,  423;  Teague  v.  Powier.  B6  Ind.,  OfiD: 
McDonnaldv.  May,  1  Rlch.'s  Eq.,  M:  Schmidt  v.  Gatewood,  3  id.,  1H3;  Gill 
V.  BIcknell.  3  Cush  ,  3M;  Willink  v  Vanderveer,  1  Barb  ,  599. 

So  ainsideraiion  for  the  parol  ayreetaen(.'\  The  Statute  of  Frauds  alwaysap- 
plles  to  a  contract,  in  a  case  where  tlie  only  defense  is,  that  one  party  was 
guilty  of  afraud  in  refusing  to  perform  his  part  of  the  agreement;  e.  g  .  L  nod 
B.  Iioth  being  present  at  the  sale,  made  a  verbal  arrangement  to  the  effect  that 
A.  should  bid  ofF  the  estate  In  his  own  name,  pay  the  vendor,  and  e"ter  into  a 
written  contract  for  the  purchase  of  the  land;  that  the  same  should  be  con- 
vet'ed  to  them  ai  tenants  in  cimmon,  B.  agreeing  immedlHteiv  to  refund  one- 
bitir  of  the  price  paid  by  A. ;  bnth  parties  mutually  agrec'l  to  join  in  the  mnrt- 
goges  requiredtooe given;  allof  which  was  done.     Held,  "aptr'y.  in  aolegal 
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to  supply  a  term,  it  waa  held  that  this  coald  not  be  done  :{h) 
and  so  also  the  mere  admission  in  writing  of  a  contract, 
without  ascertaining  its  terms,  is  inoperative,  (i)' 

§  «03.  Further,  the  reference  mast  be  to  terras  in  writing: 
therefore,  where  a  writing  duly  signed  referred  not  to  a 
writing  but  to  terms  ari-anged  by  parol,  there  was  no  valid 
contract.(y)  Bat  the  terms,  if  in  factin  writing,  need  not 
appeal'  on  the  face  of  the  other  paper  to  be  so :  so  that  a 
reference  in  one  paper  to  "  terms  agreed  on,"  when  in  fact 
the  only  terms  agreed  on  were  in  writing,  was  held  suffi- 
cient, (t) 

§  334.  Whether  the  reference  must  be  express  and  on 
the  face  of  the  paper  containing  the  signature,  or  whether  it 
be  enough  that  a  jury  or  judge  of  fact  would  conclude  from 
the  circumstances  and  contents  that  the  two  papers  are  parts 
of  one  correspondence,  may  be  open  to  doubt.  The  latter 
is  probably  the  better  view. 

§  339.  In  a  case  arising  on  an  entry  of  a  contract  in  an 
anctioueer's  book,  where  the  entry  contained  no  reference 
to  the  conditions,  subject  to  which  the  sale  took  place.  Hall, 
V.  C,  said  that  the  entry  must  contain  such  a  reference  to 
the  conditions  as  to  identify  them  upon  production  as  being 
the  conditions  mentioned  in  the  entry.  (Z) 

§  336.  In  Tawney  v.  Crowther,(»i.)  the  contract  was  re- 
duced into  writing,  and  waa  in  possession  of  the  defendant, 
who,  in  answer  to  a  letter  from  the  plaintiff's  solicitor,  ask- 
ing him  to  meet  him  and  sign  the  contract,  wrote  a  letter,  in 


aiv.  Dunkler,  tCb.  1>.,1. 
<t)  RaHT.CanTnKlUina,UVea.,MOi  Clerk 

*.  Wtigbt,  1  AUc,  la. 


WMgbt,  1  AUc,  l3.  (»)!  Bro.  C.  C  ,  161,  SIS. 

sense,  commits  a  fraud  hy  refuting  to  perform  a  coutnct  void  of  its  proviEions. 
He  has  not.  in  that  seose,  made  a  contract,  and  has  &  perfect  light  both  at  law 
and  in  equLij  to  refuse  perform « nee."  Qrover,  J.,  in  Levy  t  Brush,  40N.  T  , 
567;  see,  also,  Barnett  v.  Dougherty,  83  Pa.  St.,  871 ;  Hogg  v.  Wllhins,  1  Grant 
(Pa  ),  07:  Patterson  v.  Horn,  1  id.,  8U1 ;  Campbell  v.  Campbell,  £  Jones'  Eq., 
VU;  Wallace  v.  Brown,  lO  N.  J.  Eq.,  80Si  Dodd  v.  Wakeman,  38  id.,  tt4; 
rarnham  v.  Clements,  61  Me.,  Ha;  Wheeler  v.  Reynolds,  68  N.  Y.,  227; 
Walker  v.  Locke.  5  Cush.,  li<>;  Hickm&a  v.  Qrimes.  1  A.  E.  Harsh,  tf6;  Cooper 
v.  Stevens,  1  John.'s  Ch.,  43S. 

'  But  it  has  been  decided  in  Virginia,  that  a  letter  promising  to  convey  a 
certain  tntct  of  land,  "according  to  contract,"  is  a  sufficient  memorandum 
under  the  Statute  of  Frauds,  although  thu  terms  of  the  contract  are  not  men- 
tioned, if  the  party  can  prove  the  price  to  be  given  by  one  witness.  Johnson 
V.  Ronald,  4  Hunf.,  77.    See  UcConnell  t.  Bimh&rt,  17  HI.,  854. 
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which  he  mentioned  his  having  been  from  home,  acknowl- 
edged having  aaid  hia  word  should  be  aa  good  as  his  bond, 
and  that  there  was  time  enough  before  Michaelmas  to  settle 
every ^ing ;  and  again  said  "  that  his  word  shoald  always 
be  as  good  as  any  secnrity  he  could  give,"  Lord  Thnrlow, 
first  on  a  plea  of  the  statute,  and  subsequently  on  the 
answer,  which  insisted  on  the  statute,  held  tlmt  the  letters 
and  the  paper  together  constituted  a  valid  contract.  "  If  a 
letter  cannot  be  referred  to  the  agreement,"  said  his  lord- 
ship, "  or  does  not  contain  proper  terms,  I  cannot  treat  it  aa 
oat  of  the  statute  ;  but  I  confess,  on  what  appears  here,  the 
papers  do  refer  to  that  agreement,  and  contain  a  promise  to 
perform  it ;  the  defendant  did  intend  by  the  letter  to  raise 
a  confidence  that  the  agreement  should  be  performed,  (fi) 
Lord  Redesdale  has  expressed  his  disapprobation  of  this 
case,  considering  that  the  promise  was  intended  to  be  of  an 
honorary  and  not  of  a  legal  and  binding  nature  ;(<?)  and  the 
correctness  of  the  decision  has  been  questioned  by  Lords 
Cranworth  and  Brougham  in  the  case  of  Ridgway  v.  Whar- 
ton. (^)  From  the  note  at  the  end  of  the  case  in  Brown's 
Reports  {q)  it  appears  that  the  decree  was  by  consent. 

§  •SSk7.  In  another  case,  the  defendants'  letters  referred 
distinctly  to  the  conditions  of  sale  which  were  in  their 
hands,  signed  by  the  plaintiff,  and  the  Court  of  Queens 
Bench  held  that  no  parol  evidence  waa  necessary  to  connect 
the  two,  and  that  there  was  a  binding  contract,  (r)  And 
where  A.  wrote  to  B,,  proposing  to  let  a  public  house  on 
certain  terms,  and  B.'  s  clerk  met  A.  and  discassed  the  terms 
of  the  lease,  and  afterwards  B.  replied  that  he  was  willing 
to  take  the  premises  of  A.,  this  was  held  to  refer  to  the 
terms  contained  in  A.'s  letter,  and,  therefore,  to  constitute 
a  contract.(£) 

§  sas.  (9)  Letters  may  be  used  to  supply  a  term  wanting 
in  the  principal  writing :  thus  where,  in  a  memorandum, 
the  lessor's  name  was  not  mentioned,  and  subsequently  a 
letter  from  the  leasee,  referring  to  this  document,  mentioned 
his  (the  lessor's)  name  in  a  manner  from  which  the  court 

(K>  8  Bro.  C.  a,  3M.  Ir)  Dobell  v.  Ilulclilnioii,  S  A.  A  E.,  IBS, 

le)  SMlMlfau.SBni.C.ClM.  Sue,  alxi.  Saundema  v.  Jftckwn,  1  B.  *  P., 

<piS  [i.L.CW.lTl.    See  Mr  Lord  St.  2H,atidJxckaon  v.  Lowe,  1  UlD>.,S 

Iivounti,  B.  C.Ha.  <i)  Woodv. -earth,  IK.  A  J.SS    Bee,  loo, 

\3)  t  Bro.  C-  0.  (BalCi  ed.),  SW.  Horrli  t.  Wllwm  t  Jnr.  (M.  &),  16«. 
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conld  imply  that  he  was  lessor,  there  was  held  to  be  suffi- 
cient evidence  of  the  contract.(0  But  where  (u)  two  persons 
came  to  a  verbal  agreement  for  the  sale  and  purchnae  of  an 
estate,  and  the  vendor  thereupon  signed  and  handed  to  the 
purchaser  a  memorandum  of  the  particalara  of  the  property 
and  the  price,  which,  however,  did  not  contain  the  pur- 
chaser's name ;  and  afterwards  the  vendor  signed  and  sent  to 
the  purchaser  a  letter,  saying,  "  I  am  about  to  relet  the  land 
at  S.  The  Lady  Day  rents  will  be  mine  and  the  Michaelmas 
yours."  It  was  held  that  the  defect  in  the  memorandum 
was  not  supplied  by  the  letter. 

%  999.  (S)  Letters  may  themselves  constitute  the  contract 
and  the  written  evidence  of  it :  and  the  cases  in  which  a  con- 
tract is  thus  constituted  by  correspondence  between  the  par- 
ties are  very  numerous :  many  of  them  have  been  already 
discussed.  (71)' 

§  930.  It  is  one  of  the  iirst  principles  of  a  case  of  this 
kind  that  where  the  contract,  or  the  note  or  memorandum 
of  the  terms  of  the  contract,  has  to  be  found  in  letters,  the 
whole  of  the  correspondence  which  has  passed  must  be  taken 
into  account.(tt)  Accordingly,  in  a  case  where  the  first  two 
liters  of  a  correspondence,  taken  by  themselves,  appeared 
to  amount  to  a  complete  contract,  but  there  really  were 
other  terms,  which  when  those  letters  were  written  were  tm- 
settled  and  in  the  result  remained  unsettled,  the  House  of 
Lords  held  that  there  was  no  concluded  contract,  (x)  The 
plaintiff  cannot  insist  on  some  terms  or  some  letters  and  re- 
ject others.  If  the  letters,  taken  as  a  whole,  do  not  consti- 
tute the  conti-act,  ihe  plaintiff  must  fail.(j') 

§  *E31.  The  contract  may  even  be  sufficiently  evidenced 
by  a  letter  addressed  to  a  third  person,  provided  it  ascertain 
the  terms  of  the  contract.(fi) 

§  933.  It  is  desirable  to  consider  the  effect  of  letters 

U)  WurnerT.  Wniliigt0D,SDrev.,Si3.   s<w       (j>  Baatej  v.  Honip.p»j 


aiipm.JsT!  rlieq.^.iJee,  hIbo,  Wesl. 


il  Huuer  T.  Hnmi'.Payne.  4  App.  (J.,SU. 
u)  Netnim  V.  belbr,  L.U.  J3Eq,19Ii  ilTil 


A  pp. 

6 

Pa>ue.  1  App.  C,3lS. 


- ,_.  -'  iN.  4,).7«;  R"Ml«'rT.    4t3 1>. ;  >r<i|rn<Ht  i.  U^nle.  Free.  C 

Hl.lrr.SCh.  D,  S4S:  S  App.  C  ,  IIM;  Jtou.    aluo.  turliwuitti  T.  Yuung,  4  D 
D«ndl  V  JenkiBB,  8Ch   0.,1<1.  ilunlirl;  IS. 


'  Neufville  T.  Stuart,  1  BUI.  Cli.,  119. 
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which  repudiate  or  disown  a  contract  referred  to  in  them. 
Where  the  letters  deny  that  a  contract  ever  existed,  it 
would  seem  impossible  to  treat  thpm  as  the  evidence  or  an 
admission  of  a  contract,  bnt  where  the  letters  repudiate  on 
the  ground  of  matter  subsequent,  as  for  example,  of  damage 
done  to  the  goods  bought,  there  a  statement  of  the  terms  of 
the  contract  in  the  letters  may  satisfy  the  statute,  (a) 

§  933.  The  subject  was  discussed  in  the  case  of  Warner 
V.  Willington,(J)  before  Kindersley,  V.  C.  In  that  case 
there  was  a  memorandum  for  a  lease,  signed  by  the  deftend- 
ant,  the  proiwsed  lessee,  but  deficient  in  the  lessor's  name, 
and  then  a  letter  by  the  defendant,  withdrawing  the  memo- 
randum, but  referring  to  the  lessor's  name :  and  the  Vice- 
Chancellor  held  that  the  letter  supplied  the  original  defect 
in  the  memorandum,  and  converted  it  into  a  contract  bind- 
ing under  the  statute.  It  is  submitted  that  this  decision  is 
sot  without  difficulties  on  principle  ;  for  it  would  seem  that 
the  whole  letter  must  be  looked  at,  and  then  that  afiirms  the 
memorandum  to  be,  what  in  fact  without  the  letter  it  was, 
namely,  a  mere  offer :  and,  further,  the  case  appears  difficult 
to  reconcile  with  other  decisions.  Thus,  where  buyers  have 
written  letters  distinctly  referring  to  invoices  of  the  goods, 
but  insisting  that  they  were  not  bound  to  accept  the  goods, 
and  thus  repudiating  the  contract,  the  courts  have  held  that 
there  is  no  sufficient  writing  within  the  17th  section  of  the 
Statute  of  Frauds  :(c)  and  in  a  case  in  the  exchequer,  in 
which  Warner  v.  WUlington  was  cited,  the  court  considered 
that  it  would  be  treating  the  Statute  of  Frauds  as  nothing, 
if  a  letter,  merely  declining  to  accept  goods  under  a  parol 
contract  or  an  insufficient  written  contract,  were  held  to 
take  the  case  out  of  the  statute,  (d)  And  again,  in  a  case  in 
chancery,  Turner,  L.  J.,  treated  the  ai'gument  that  a  letter 
declining  to  enter  into  a  contract  could  conatitnte  one  as  too 
strained  to  require  any  observation,  (c) 

§  S34.  It  is  now  distinctly  settled,  after  some  difference 
of  opinion,  that  a  wiitten  memorandum  of  contract  after 

(a)  BtUeTv.  SweetlDii.  saa(N.  8.),84t;  In  Dobell  v.  HulcMiuon.S  .V.  ft  B.,371;  Ooi- 

NcBtuniT.'Belbj.L.K.lSBq.ieii  70>i.,W6;  Irall  Y.  Arcber,  Ild..GOO. 

cT.  jRckaoD  T,  OffludcT,  IS  W.  B  ,  986.  (d)  tiuodmui  t,  i.ilfflthg,  1  a.  i  S.,  CTl. 

(A)  S  Drew.,  te.  (»  WooJf.UlislBj.sUeG.M,  AU..4I, 

»(  CooparT.8mlUi,lSEul,li>3;  BlchATds  W, 
T.  Potter,  n  B.  A  C.  4>Tl  per  Lonl  DenmHQ 
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marriage,  in  porsTiaiice  of  a  parol  one  before,  takes  the  case 
out  of  the  8tatute.(^)'    ■ 

§  39S,  With  regard  to  the  mode  in  which  a  contract  within 
the  statute  should  be  pleaded,  the  roles  of  court  under  the 
Judicature  act  have  swept  away  the  direreity  which  existed 
in  the  pleadings  at  common  law  and  in  chancery.  Before 
these  acts,  it  was  enough  at  law  to  allege  a  contract,  on  the 
ground  that  "  with  respect  to  acts  valid  at  common  law,  but 
regulated  as  to  the  mode  of  performance  by  statute,  it  is 
sufficient  to  use  such  certainty  of  allegation  as  was  sufficient 
before  the  statute :  "(f?)  whereas  in  chancery  it  was  not  . 
enough  to  allege  a  contract  without  stating  that  it  was  in 
writing,  on  the  ground  that  a  parol  contract  was  a  contract, 
though  not  an  enforceable  one  ;  and  a  bill  merely  alle^ng  a 
contract  was,  therefore,  open  to  demurrer.(A)' 

§  33A.  Now,  as  we  have  seen,  one  uniform  mode  of  plead- 

(/)  Ta*k>r  T.  B«eoli,  1  Van.  Sen  ,  197:  par  U.    IbBamUllT.UoTRUKll  VM.,S7),Gi*i)t, 

Lord  Cotunhan  tn  Himmenler  t.  OeEael,  M.  K.,  Bxpreawd  donbti  on  tbl*  paint 

13  CI.  A  Fin  ,  St  D  :  por  TDrnei,  L.  J..  In  (g)  Sleph.  PlMd.,  tnl  (4ili  ed  ). 

Sarcome  v.  Pliiiilter,B  Da  U.  H.  A  Q.,  m;  Oi)  Barkwortb  t.  Tunng,  i  Draw.,  1;  lod 

Bai^Torth  t.  Youni;,  4  Drev..  1.    fies,  Blao,  Mb  per   Lord   Tharlow  In  WbltchnrDh  t. 

Uodstou  V.  HuIchcnM>D,a  Vln.  At>r.,S21,  pi.  BOTla.SBro.  C.  C.SNi  ht Grant,  K. O., In 
Spniilsr  T.  FlUimld,  <  Vb».,  6K. 

'  Wood  V.  Sav^e,  Walk.  Ch.,  471;  see  LiviDgston.  t.  Livingston,  2  John. 'a 
Cb.,  6S7,  decided  bfEent,  Ch.;  Argenbright  r.  Campbell,  8  Hen.  A  H.,  144. 

'  See  Bean  t.  Valle,  S  Mis.,  128.  But  a  diObrent  rule  is  laid  dowD,  at  law,  ia 
Stem  V.  Drinker,  «  E,  D.  Smith,  401.  In  that  case,  which  came  before  the 
court  OQ  appeal,  the  plaiutitT's  complaint  alleged  that  lie  recovered  a  judcment 
against  one  Nuabaun  for  $40 ;  that  he  issued  an  execution  thereon,  and  levied 
on  Bufflcient  propertv  of  the  defendant  to  satisfj  the  judgment;  that  the  de- 
fendant agreed  with  uim,  that  if  the  plaintiff  would  release  and  abandon  the 
levy,  and  deliver  the  property  to  the  debtor,  he,  the  defendant,  would  pay 
the  plaintiff  the  amount  or  the  said  Judgment;  that  the  plaintiff  did  abandon 
such  levy,  and  therefore  claimed  to  recover  from  the  defendunt  the  amount  of 
the  Judgment.  But  the  complainant  did  w>t  state  that  this  promise  was  in 
writmg.  Woodruff,  J.,  in  delivering  his  opinion,  said,  *  •  »  '-tliisis  the 
first  instance  within  my  observation,  in  which  judgment  was  ever  ordered  for 
a  delendant.  upon  a  demurrer  to  a  declaration,  because  the  promise  declared 
upon  was  not  arerred  to  be  in  torifinp .  It  Is  not  necessary,  in  declaring  upon 
B  promise  (although  it  be  confessedly  within  the  statute,  and  if  not  in  wriitng, 
void),  to  aver  that  it  was  written.  It  is  sufficient  for  the  plaintiff  if  it  appear 
in  emdenee  on  the  trial  in  writing.  And  for  the  well-settled  reason  that  the 
statute  introduces  a  new  rule  of  evidence  only,  and  not  a  new  rule  of  pieading. 
And  this  rule  is  applicable  to  all  contracts  within  the  statute.  Whether  the 
evidence  will  support  the  claim,  is  a  question  which  docs  not  arise  upon  the 
pleading,  but  upon  the  trial  of  an  issue  thereon.  For  it  is  only  necessary  ia 
pleading  to  state  the  legal  effect,  to  wit,  the  promtM.  And  if  It  appears  on  the 
trial  that  the  defendant  mode  no  bijtdiji}/ promiu,  then  in  judgment  of  law  ho 
made  no  promise."  In  support  uf  this  position  were  cited  Roberts  on  Frauds, 
ISQ,  203;  Buller'sN.  P.,  27S;  8  Burr.,  1890;  1  Baund.  R.,276,  note  2,  1o  Duffc 
T.  Mayo;  Case  v.  Barber,  3  Raym.,  451;  Birch  t.  Bellamy,  12  Mod.,  040; 
Hutchinson  v.  HewsoQ,  T  T.  RBo^n.;  3  id.,  1G9;  Read  v.  Brookman,  by  Lord 
Kenyan,  a  Chit.  PI.,  121,  n.  s. ;  123,  n.  z. ;  2  Baund.  PI.  and  Ev.,  046;  see,  also, 
on  tuU  point,  the  case  of  Miller  v.  Upton,  0  Ind.,  S8. 
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ing  prevails  in  all  the  divisions  of  the  high  conrt :  and  now 
an  allegation  of  a  contract  is  sufficient  wlthont  stating  it  to 
be  in  writing,  and  the  defendant  who  admits  the  contract  in 
fact,  bnt  denies  its  sufficiency  with  regard  to  the  statute, 
mnst  specially  raise  the  point  by  his  defenBe.(^' 

%  537.  Another  important  provision  of  the  rules  is  to  the 
effect  that  where  a  contract  does  not  arise  from  an  express 
agreement,  but  is  to  be  implied  from  a  series  of  letters  or 
conversations  or  otherwise  from  a  number  of  circumstances, 
it  is  sufficient  in  pleading  to  allege  such  contract  as  a  fact, 
and  to  refer  generally  to  such  letters,  conversations,  or  cir- 
cumstances without  setting  them  out  in  detail ;  and  that  if 
in  such  a  case  the  i)erson  so  pleading  desires  to  rely  in  the 
alternative  upon  more  contracts  than  one,  as  to  be  implied 
from  such  circumstances,  he  may  state  the  same  in  the 
alternative.  O) 

3.  What  takes  a  contract  out  of  the  statute. 

§  938.  Courts  of  equity  hold  that,  notwithstanding  the 
express  language  of  the  statute,  a  case  may  be  taken  out  of 
its  operation  by  any  one  of  the  following  circumstances: 
(1)  by  the  sale  being  by  the  court ;  (2)  by  an  admission  in 
the  defense  of  a  contract  in  fact,  where  the  defense  does  not 
insist  on  the  statute;  (3)  by  fraud,(*)  and  (4)  by  a  parol 
contract  and  part  performance,  which  is,  as  we  shall  see, 
but  a  particular  case  of  fraud.  In  the  two  first  cases  the 
reason  is,  that  the  danger  of  that  which  the  statute  was 
meant  to  guard  against  does  not  arise,  and  in  the  third 
and  fourth  that  the  statute  shall  not  be  made  use  of  to 
cover  a  fraud. 

§  OSft.  (1)  It  was  held  that  a  sale  in  the  court  of  chancery 
by  private  contract,  in  pursuance  of  an  order  confirming  a 

(«  Onl.  XIX,  T  S«.    Cf.  M  to  the  dlaUnct       (f)  Ord.  XIX,  r.  9T. 
neM  now  rcqalrad  In  pleadtun.  Bjrd  v.       w  &«,  too,  InTn,  f  7(S  (mlatake), 
Nniui,7Cb  D.,S8l;  ■ndKSiapra.lHSa. 


'  The  tiataie  of  frauds  it  no  d^»nM  where  the  contract  ia  admitted,  and  the 
defend&at  faile  to  plead  the  statute.  Morse  t.  Merest,  6  Mad.,  26;  Itidgw&j  t. 
Whorton,  8  J>e  G.  U.  A  Q.,  UT7:  Lincoln  v.  Wrixht,  4  id.,  1;  Jenkins  t.  E1- 
dridge,  8  Story,  181;  WilUnk  v.  Vftnderreer,  1  Barb.,  099;  Trepnall  v.  Brown, 
18  Ark.,  89;  Shield  v.  Tramell,  id.,  SI;  eonfrm  Box  v.  Starford,  18  Bmed.  & 
Uonh.,  08;  see,  alio,  Olase  t.  Hulbert,  108  Uom.,  88. 
18 
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mastei^s  report,'  waa  exempted  irom  the  Statute  of  Frauds, 
and  coQseqaently  might  be  enforced  against  the  represeata- 
tire  of  a  purchaser  who  had  not  signed  it.  (2)  The  coDsid- 
erations  apon  which  this  decision  was  based  are  that  the 
judicial  character  of  the  proceeding  is  such  as  to  prevent 
the  hazard  of  uncertainty  and  perjury  which  the  statute 
was  intended  to  prevent,  and  moreover  that,  in  such  a  case, 
the  purchaser  having  been  a  party  to  the  proceedings  in 
which  the  order  for  sale  to  him  was  made,  is  bound  by  tlie 
order,  and  would  be  guilty  of  contempt  in  refusing  to  pay 
the  purchase  money. 

§  S40.  The  same  rule  was  held  to  apply  to  sales  in  the 
ordinary  way  by  auction  before  a  master,  (m)  and  would  no 
doubt  apply  to  sales  under  the  present  practice  ;(7i)  but  not 
to  ordinary  sales  by  public  auction,  because,  it  Is  said,  such 
sales  might  be  without  written  or  printed  particulars  and 
conditions,  and  also,  no  doubt,  because  they  are  in  no  way 
proceedings  connected  wi£h  the  oonrt.(o) 

§  S41.  (2)  An  admission  of  a  parol  contract  in  the  answer 
of  a  defendant  to  the  bill  of  complaint  was,  under  the  old 
practice,  held  to  take  the  case  out  of  the  statute  where  the 
answer  did  not  insist  upon  the  statute,  and  this  because 
the  admission  took  the  case  out  of  the  mischief  which  the 
statute  was  designed  to  remedy.(f>)'  Another  reason  sug- 
gested for  the  rule  was  that  the  contract,  though  originally 
in  i,arol,  was,  after  admission,  evidenced  by  writing  under 
the  signature  of  the  party,  which  would  be  a  sufficient 
complia.ico  with  the  statute  as  interpreted  by  the  decided 
cases,  (j) 

(1)  Att-Qen.  t.  Day,  1  Ves.  Sen.,  ilB:  per       (o)  BlMRleu  t   Bndbear,  11  Vrt.,  tM,  4W. 

anobM  R-.ttiBtatfcieiir.  UradbOBT.lSVue..  Sit,  loa,  Umod  v,  irmlMgo.  IS  Irl ,  SS 
fji;  perLnrd  UoUeDtaain  In  l!.x  pkru  Culu,        (p)  HuDWrT  UhIht,  Ambl.,  aeSi  Llmond- 

S  Deao  ,  WJ ;  Lord  T  X.urt.  1  Sim.,  DOS.  «od  v.  :>ivecU,  Ullt)..lu.    tjec,  iil».  pcT  (.nnl 

(n)  AU -liSD.  V.  D»v,  Qbl  aupra.  '  Riwilyn  In  Bendemu  t.  WyMt,*  H. Bl., 68. 

(»)  ne«  81   Lean.  Vena  ,  SS;  Dart,  Vend..       (gi  8tary,  Eq.  Jur.,  f  7B. 
let  (Hh  «d.). 

■  Bee  the  caites  of  QordoD  v.  Bims,  3  McCord's  Ch.,  ISl,  atid  of  JenkiDS  t. 
Hogg,  2  Const.  Rep.,  H2L  Cases  of  this  class  are  there  rather  considered  to 
Test  upon  the  same  basis  as  ordinal^  auction  sales— i.  «.,  the  fact  that  the  mas- 
ter or  cotumiasiODer  is  essentially  Uie  agent  of  both  parties— than  treated  aa 
exceptions  because  of  theii  legal  nature. 

'  Woods  T.  Delle,  11  Ohio,  450.  But  the  doctrine  is  firmly  establiahed  that, 
eren  where  Uie  answer  confesses  the  parol  agreement,  if  it  imdals,  by  way  of 
defense,  upon  the  protection  of  the  statute,  the  defense  must  preyall  aa  a  com 
peteat  bai.    SUxfa  Eq-  PI.,  g  788;  Thompeon  t.  Todd,  1  Pet.  a  G,  886; 
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§343.  The  substantial  result  of  the  present  syatem  of 
pleading  is  to  continue  this  effect  of  an  admission  of  the 
contract  in  fact,  and  fnrthenuore  to  treat  the  contract  as 
admitted  unless  it  is  actually  denied.  For  it  results  from 
the  rules  of  coart,{r)  that  if  the  contract  be  not  expressly 
denied  to  esdst  in  fact,  and  expressly  stated  not  to  satisfy 
the  Statute  of  Frauds,  it  will  be  held  that  the  defendant 
has  admitted  both  its  existence  and  its  sufficiency  to  satisfy 
the  statute. 

g  343.  In  the  case  of  the  death  before  judgment  of  the 
person  making  such  an  admission,  his  representatives  will 
be  hound  by  his  admission  on  being  made  parties  to  the  ac- 
tion in  the  manner  provided  by  the  niles.(s)  But  the  ad- 
mission by  a  vendor  that  he  had  contracted  to  sell  an  estate 
to  a  person  since  deceased  will  not  bind  the  personal  repre- 
sentatives of  such  deceased  purchaser;  nor  will  an  admis- 
sion by  a  purchaser  that  he  had  contracted  to  bay  an  estate 
bind  the  real  representatives  of  the  alleged  vendor ;  for  it  is 
now  clearly  settled  that,  in  order  to  entitle  the  real  or  per- 
sonal representative  to  enforce  the  execution  of  a  contract 
to  the  prejudice  of  the  other,  there  must  have  been,  at  the 
death  of  the  deceased  contractor,  a  contract  by  which  he 
was  legally  bound,  and  which  the  court  would  have  com- 
pelled him  sx>ecifically  to  execute  ;  and  it  is  consequently 
open  to  any  of  the  parties  interested,  notwithstanding  the 
admissions  or  submissions  of  any  of  the  other  parties,  to 
take  every  objection  which  the  deceased  might  himself  Wve 
taken  if  living.(0  Thtis  the  admission  of  a  contract  by 
the  executors  of  a  testator,  will  not  bind  the  residuary 
legatee,  (m) 

!£<T44,  <:■})  The  principle  upon  which  the  court  regards 
fraud  as  forming  an  exception  to  the  statute  was  stated 
by  Lord  ElAon  as  follows:  "Upon  the  Statute  of  Frauds, 
though  declaring  that  interests  shall  not  be  bound  except 

It)  ObI.  XIX.  IT.  n,  HI,  a.  n  W..  «B,  o-errallog  lioon  v.  Hertln*.  S 

(1)  AU.  uaa.  T.  Dbt,  1  Ves.  B«n.,  nB,  ill ;  Atk.,  1      bm,  ftlio,  Potter  t.  PoUei,  1  Vm. 

Ort.  L .  rr. »,  *.  fc  SBn.,4S7. 

O  Buckniwter  t.  Hamm,  TVai.,  S4I;  8.  (u)  Booknuter  T.  HuTOp,  T  Vai.,  HI;  8. 


BlMmg  V,  Hubbard.  8  Greetil.,  830;  Harris  y.  Koickerbacker,  5  Wend.,  688; 
1  8ug.  Vend.  &  Purch.  (fi  Am.  ed.),  187;  Whilbread  v.  Brockhnret,  1  Bro.  C. 
C.  (Am.  ed..  18+4),  407  [note  B) ;  Whitchurch  t.  BevU,  3  id.,  569  (note  i);  Moore 
'.  Edwaids,  4  Ve«„  33  (note  a). 
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by  writing,  caaea  in  this  court  are  perfectly  familiar  decid- 
ing that  a  fraudulent  use  shall  not  be  made  ol  that  statute ; 
where  this  court  has  interfered  against  a  party  meaning  to 
make  it  an  instrument  of  fraud,  and  said  he  should  not  take 
advantage  of  his  own  fraud  even  though  the  statute  has  de- 
clared that,  in  case  those  circumstances  do  not  exist,  the 
instrument  shall  be  absolutely  void."    One  instance  is  the 


showing  that  Inud  has  beeo  committed,  or  ia  beinK  attempted,  parol  evidence 
■has  always  been  held  to  be  admiaglble,  The  difficulty  has  oeeo  in  determining 
what  amounted  to  fraud  in  the  particular  case;  and  to  thia  difficulty  is  refera- 
ble those  conflicts  ol  opinion  which  aeem  occarionally  to  have  trenched  upon 
the  rule  itself.  The  rule,  however,  U  uniTersally  acknowledged,  and  there  la 
no  case,  in  which  the  conduct  of  the  defendant  was  held  to  be  fraudulent,  that 
he  baa  been  allowed  to  shelter  himself  behind  the  statute."  Cone,  J.,  in  Hid- 
den V.  Jordan,  81  Cal.,  Wj  see,  also,  Fannin  v.  McMullln,  2  Abb.  Pr.  (N.  8.1, 
234:  Hyan  v.  Do*,  84  N.  Y.,  807;  8.  C,  8«  id.,  611;  Nelson  v.  WorraU,  20 
Iowa,  460. 

Statute  of  Fraudt,  m  (fofiwiM  for  fraud.]  "We  recognize  the  doctrine,  then, 
that  a  court  of  equity  wUl  not  permit  the  Statute  of  Frauds  to  be  set  up  as  a 
ddense  by  a  party  infected  with  fraud,  and  that  parol  trusts  of  real  estate  mar 
be  eatablished  in  direct  contradiction  to  the  statute  on  the  ground  of  fraua; 
and  that  whenever  a  case  of  fraud  is  made  out  by  the  bill,  parol  evidence  will 
be  received  for  the  purpose  of  sustaining  the  case,  oven  though  the  effect  of 
such  evidence  be  to  alter  or  vary  a  written  instrument,  and  though  the  benefit 
of  the  statute  be  insisted  upon  by  the  defendant,"  Miller  v  Gotten,  5  Oa., 
846.  See,  however,  Woodward,  J.,  in  McCuUoch  v.  Cowher,  5  Watts  &  8erg., 
4?T,  vchere  he  says,  "  unless  there  be  something  in  the  transaction  more  than  is 
implied  from  the  violation  of  a  parol  agreement,  equity  will  cot  decree  the  pur- 
chaser to  be  a  trustee.  And  the  distinction  is  indispensable,  otherwise  there 
would  be  a  repeal  of  the  statute,  under  the  pretense  of  preventing  fraud,  by 
decreeing  an  eipreas  trust,  which  would  be  mtroductive  of  the  veiy  evils  the 
statute  was  designed  to  prevent," 

Parol  IruMinfravdgforedilerii.]  A.  parol  trust  cannot  be  setup,  where  the 
eflect  or  design  is  to  delay,  hinder  or  defraud  creditors.  Murphy  v.  Hubert, 
16  Pa.  St.,  50;  S.  C,  7  id,.  420;  Hills  v.  Elliott,  12  Mass.,  28. 

Jl^'omd  at  puMie salt.}  "It  is  not  now  an  open  question  that,  when  a  party 
agrees  before  the  sale  to  purchase  property  about  to  be  sold,  under  an  execu- 
tion against  a  party,  and  to  give  such  party  the  benefit  of  the  purchase,  the 
agreement  is  binding,  and  will  be  enforced.  The  defendant,  upon  the  faith  of 
such  agreement,  may  have  ceased  his  efforts  to  raise  the  money  for  the  purpose 
of  paying  off  the  execution,  and  thus  preventing  a  sale  ol  liis  property.  It 
will  not  do  to  say  that  the  party  promising  was  moved  merely  by  friendly  or 
b'^nevolcnt  considerations,  and  may,  therefor,  at  his  option,  decline  a  compli- 
ance with  his  agreement.  Such  considerations  constitute  the  foundation  of 
almost  every  trust,  and  the  trustee  should  be  held  to  account,  as  nearly  as  pos- 
uble,  in  the  snme  spirit  in  which  he  originally  contracted.  But  it  la  said  that 
the  agreement,  if  in  fact  mode,  was  void  under  the  Statute  of  Frauds,  The 
BtntulL'  has  reference  alone  to  a  sale  of  lands,  and  not  to  a  contract  to  purchase 
of  one  person  for  the  benefit  of  another."  Per  curiam  in  Soggins  v.  Heard, 
81  MiBa.,438;  see,  also.  Walker  v.  Hill,  21  N.J.  Eq..  191;  Sandfoss  v.  Jones, 
SS  Cal.,  4S1.  "Can  it  be  tolerated  that  a  creditor  shall,  at  a  sale  of  his  debtor's 
property,  lull  him  to  sleep,  and  keep  off  other  purchaser,  by  an  agreement  under 
which  he  buys  In  the  land  for  a  small  sum  much  below  Its  value,  and  then  that 
he  shall  declare  that  the  agreement  was  void  under  the  Statute  of  Ftuuds,  and 
that  the  other  party  should  have  no  benefit  from  the  agreement,  whilst  he  reaped 
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case  of  instruction  upon  a  treaty  of  marriage  ;  the  convey- 
ance being  absolute,  bnt  subject  to  an  agreement  for  a  de- 
feasance, which,  though  not  appearing  by  the  contents  of 
the  conveyance,  can  be  proved  aliunde — and  there  are  many 
other  instances."  (b) 

§  54a.  Thus,  if  it  can  be  shown  that  the  written  contract 
which  is  sought  to  be  enforced  was  only  signed  in  conse- 
quence of  some  collateral  contract  having  been  comfe  to,  the 
plaintiff  must  either  submit  to  the  collateral  contract  or  have 
bis  action  for  specific  performance  dismissed ;  and  this, 
although  the  collateral  contract  is  not  evidenced  in  writing. 
Thus,  in  Clarke  v.  Grant,(M)  where  trustees  of  a  charity 
sought  specific  performance  of  a  written  conti-act  to  take  a 
lease,  and  the  main  defense  was  a  parol  contract  of  the  same 
date  as  the  written  one  and  alTecting  the  parcels,  Grant, 
M.  K.,  held  that  evidence  to  prove  the  parol  contract  was 
admissible,  and  that,  if  it  were  proved,  it  would  be  against 
equity  and  a  fraud  on  the  defendant  to  insist  npon  his  per-  ■ 
formance  of  a  contract,  which  he  had  only  signed  on  the 
faith  of  an  alteration  being  made  in  one  of  its  terms. 

§  546.  In  the  last- mentioned  case  the  defendant  set  up 
the  collateral  contract;  but  the  cases  go  much  further,  and 
show  that  the  plaintiff  may,  on  the  ground  of  fraud,  obtain 
the  benefit  of  a  collateral  parol  promise  which  the  person 
who  claims  under  the  written  contract  fraudulently  refuses 
to  recognize.  In  one  case  Lord  Thurlow  allowed  the  plain- 
tiff to  give  parol  evidence  that,  at  the  time  the  contract 

(d)  UeiUer  t.  GUleaple,  11  Voi,,  6S7.  (w)  11  Ye*.,  Bie,  SSS. 

b11  the  fruits  ?  Surely  not.  Tourts  of  justice  would  be  Hindi,  indeed,  il  they 
could  permit  such  el  Htatc  of  thing's.'' 

Fraud  mutt  be  at  tJu  iitM  of  the  »(jte,]  In  Wheeler  t.  Reynolds,  66  N.  T.. 
227.  it  'was  held  that  where  fraud  was  relied  upon  in  a  purchaser  at  a  sberifl's 
Bale,  to  make  such  purchaser  a  trustee  a  malefida,  that  it  must  be  found  at  the 
time  of  the  sale. 

Mortgage  proptr^  fravduUnlly  puTchoMd.']  "But  even  in  thia  class  of  cases, 
so  important  it  is  to  maintaia  tlie  utmost  confidence  in  the  efficiency  of  judicial 
sales,  the  purchaser  should   be  protected  against  all  preienscs  of  a  trust  by 

Srol,  uulcBS  his  malafidte  be  proved  by  the  clearest  and  moat  complete  evi- 
nce. But  where  such  demonstrative  proof  eiiata,  and  where  the  contract 
between  the  defendant  in  execution,  and  the  purchaser,  la  nut  of  such  a  charac- 
ter as  to  affect  injuriously  the  rights  of  credilora,  a  court  of  equity  will  frus- 
traie  the  conlemplatable  fraud  by  enforcing  the  contract  specifically  between 
the  parties."  Beaslev,  C.  J.,  in  Merritt  v.  Brown,  21  N.  J.  Eq.,  40! ;  see,  also, 
Green  v.  Ball.  4  Bush,  58(1;  Combs  v.  Little.  8  Gretn's  CL.,  310;  Marlalt*v. 
Warwick,  18  N.  J.  Eq..  108;  8.  C,  10  id.,  430;  Rose  v.  Bates,  12  Mo.,  30. 
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(wbieh  waa  suhsequentlj-  reduced  to  wriring)  was  enterpd 
into,  an  undertaking  had  been  given  by  the  assignee  of  the 
lease  to  the  assignor  for  indemnity  against  tlie  rents  and 
covenants;  his  lordship  laying  down  that,  "wliere  the  ob- 
jection is  taken  before  the  party  execute  the  agreement, 
and  the  other  side  promise  to  ratify  it,  it  is  to  be  considered 
a  fraud  on  the  party  if  such  promise  is  not  kept.(:r) 

§  947.  So,  in  the  case  of  transactions  which  are  really 
for  mortgages  or  charges,  if  the  written  instrument  be  in 
terms  absolute  and  have  been  obtained  on  a  promise  to  exe- 
cute a  defeasance,  or  if  the  clause  for  redemption  have  been 
fraudulently  omitted,  the  mort^gor  or  chargor  has  been 
allowed  to  come  to  the  court  and  to  reduce  the  absolute 
conveyance  to  a  mortgage  or  charge.  (;/) 

§  *48.  So,  again,  in  Jervis  v.  Berridge,(z)  where  the  plain- 
tiffs assigned  the  benefit  of  a  contract  to  the  defendant  upon 
certain  terms,  some  only  of  which  were  reduced  into  writing, 
it  was  held  that,  under  the  circumstances  of  the  case,  the 
memorandum  was  only  ancillary  to  the  verbal  contract,  and 
any  use  of  it  by  the  defendant  for  a  purpose  inconsistent 
with  the  verbal  contract  waa  fraaduleni.  Lord  Selbome,  in 
the  cours**  of  his  judgment,(a)  stated  the  principle  now  in 
discussion  in  words  which  have  already  been  quoted.(6) 

§  949.  So,  again,  if  A.  have  in  his  hands  money  of  B., 
and  at  B.'s  request  lay  it  out  in  the  purchase  of  an  estate, 
A.  cannot,  on  the  gronnd  that  the  land  is  conveyed  to  him, 
claim  the  estate  as  his  own,  and  exclude  parol  evidence  that 
he  was  a  trustee  for  B.(c)' 

(z)  Pember  t.  Ualhen,  I  Hro.  G.  C,  U.  (a)  t.  B.BC'h,  3eu.    In  hli  at>««eh  In  Iha 

CI  anelJlnB  ».  ThcnidB,  L,  B.  l7  Bq ,  MS,  Hon«e  ot  L-nlii.  In  HUMey  T,  lliiroe-l>iijDe. 

wbero  tbc  pl&lnliff  IkLJirl  to  ciiiBbUib  (no  Oul-  4  App   C  .  323,  I^rd  SBl)>ori<e  upr,  ulj  re. 

l&Uralcimlract  alleged  bj- him  ■flimieil  theiliictilna  laid  down  lu  [hequola- 


ffl,  pL,  ( 
.gL^jd  V 

"wrtKhl,lD'«'(r'*J.,"lB;    wVight,"J»T.Trair'707  n.^'s- 0  ,0'"»l>li«ili 


[..tB;  EfDBl'.iid'i.'codrlnj 

Vllliaitisv.  Owen,  BH7'A 

iln  V,  Wrtghl,  1  D«  G.  *J 

nlTarwvll,  3  QIB.,  SSli  S. 

_  ...iH. .  ..,  ,- 

£.  8Cb.,  Btl.  K,luLeuch  v.  I.eocb,  10  Vei.,1117. 


CodrlnfcC'in, 
lEdei',  lB9i  Wllliaitisv.  Owen,  BH7'«Cr., 

- aU.  *J.,10; 

_„_._„  ..  __ _.., ,  251;  8.  C*    ..— , 

J>eU.  F.  <£  I.,  in.  Mi  WiEllo  T.  wmia.l  iS,  71;  per  Granl.  U- 


'  Implied  truili  are  not  Oiou  la  ic/iich  the  Stnlule  of  F-avdi  reftrn^  Bigelow. 
J.,  in  Stone  Y.  Hackett(r>  Gray,  2371,  Bays:  "It  is cerUinlv  Irue  thot  a  court 
of  equity  will  lend  no  aBsislance  towurd  perfecting  ft  voluntary  conlract  or 
afrreement  for  the  creatioD  of  a  trust,  nor  regard  it  as  biDditig,  so  long  as  it  re- 
maloB  executory.  But  it  Is  equally  true  that  if  such  au  agreement  or  contract 
be  eiecuted  by  a  conveyance  of  property  in  trust,  so  tJiat  nothing  remains  to  be 
doDC  by  the  grantor  or  donor  to  conipltle  liie  transfer  of  title,  the  relations  of 
trustee  and  cettfii  que  tnial  is  di^emcd  to  be  established,  and  the  equitable  rights 
-  -  "  '-' ta  arising  out  of  the  conveyance,  though  maJi'  wilLout  conaideration. 
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g  ffOO.  In  all  these  cases,  to  exclude  parol  evidence  and 
to  adjadgie  specific  performance  of  the  contract  as  evidenced 
by  the  writing  alone,  would  be  to  work  the  very  mischief 
which  the  statute  was  intended  to  prevent,  viz.,  to  fix  the 
party  sought  to  be  charged  with  a  contract  which  he  never, 
in  fact,  entered  into.' 

g  S51 .  So,  again,  the  want  of  writing  conld  not  be  set  up 
saccessfully  by  a  man  who  had  frandnlently  prevented  the 
writing  from  coming  into  existence.(c)  Thns,  where  the 
defendant,  on  a  treaty  for  the  marriage  of  his  daughter 
with  the  plaintiff,  signed  a  paper  comprisii^  the  terms  of 
the  agreement  arrived  at,  but  afterwards,  and  with  a  view 
to  rid  himself  of  the  obligation  imposed  by  it,  indnced  his 
daughter  to  wheedle  the  plaintifl  to  give  up  the  writing 
and  then  to  marry  her — the  plaintiff  waa  held  entitled  to 
relief  and  obtained  a  decree  on  the  ground  of  fraud.(e2) 

g  539.  But  this  want  of  writing  must  be  due  to  fraud, 
and  not  to  mere  non-performance  of  a  contract  to  sign  a 
writing.  No  doubt  the  opposite  view  was  formerly  taken, 
and  it  was  thought  that  an  allegation  that  it  was  part  of 
the  parol  contract  between  the  contracting  parties  that  the 
contract  should  be  reduced  into  writing,  would  take  the  case 
out  of  the  statute,  on  the  ground  of  fraud.  Accordingly, 
where  a  biU  containing  such  aa  allegation  was  met  by  a 
plea  of  the  statute,  Ix)rd  North,  after  argument,  ordered 


;  cf.  Wood  T.  HIdsley.S  Sm. 

■will  be  enforced  in  cliancery. "  See,  also.  Kekewlcli  v.  Manalng,  1  De  G.  M.  & 
G.,  178;  Jonea  v.  Lock,  L.  R.  1  Cb.,  3S;  Wason  v.  Colbtiru,  89  Mubs.,  843; 
Trapbagea  t.  Best,  B7  N.  Y.,  ml;  Chesler  v.  Dickerson,  54  Id.,  I, 

ibroi  eeidenee.']  Where  a  trust  has  resulted  by  impliculion  of  law,  parol  evi- 
deDCe  may  be  relied  upon  to  establish  the  collateral  fact  from  wbicb  a  trust  may 
legally  result.     Churcli  v.  Sterling.  10  Conn.,  SaS. 

Equity  enforee$  a  parol  Irutt  whore  a  fraud  ba§  been  perpetrated,  in  order  that 
it  may  be  relieved,  by  rftlslng  an  implied  tniat.  It  treats  the  party  perpetrating 
the  fraud  as  a  trustee  because  lie  is  ex  ma'ejido  because  of  the  fraud.  ^Vbceler 
r.  Reynolds,  60  N.  Y.,  -nl;  see,  also,  Hmlgea  v.  Howard,  ft  B  I.,  14B;  Cannon 
T.  Ward,  8  Ga.,  345;  Jones  v.  McDougall,  8-J  Miss.,  ITS;  Hidden  v.  Jordan.  31 
Cal.,  9i;  Cole  v.  Uole,  41  Md.,  BOl ;  WUlou  v  Harwood,  28  iHf.,  131 ;  .McBur- 
uey  V  Wellman,  42  Barb.,  390;  Murtiu  r.  Martin,  10  B.  Mon.,  H;  Btodgett  v. 
HUdreth,  103  Mass.,  484. 

'  An  agreement  need  only  be  signed  by  the  party  to  be  charged.  Ballon  v. 
Gray,  2  Cb.  Gas.,  164;  Seton  v.  Slade,  7  Ves.,  285;  Fowler  t.  Fri'eman.  U  id., 
«S1;  Martin  V.  Mitchell.  3  Bac.  &  M.,  436;  Schneider  v.  Norris,  a  M.  j£S.,3«t; 
Shirley  T.  Shirley,  7  Blackf.,  i^'i:  Rogers  v.  Saunders,  16  Me.,  \ri;  Ives  v. 
Hazard,  4  R.  L,  14;  Anderson  v.  Harold,  10  Ohio,  iJOd;  Wright  v.  King,  Har- 
ling.  Ch,,  13. 
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the  defendant  to  answer  ao  much  of  the  bill  only  as  charged 
that  the  contract  was  to  be  put  into  writing.(«)  It  aeems 
obvioua,  however,  that  Bueb  a  procedure  affords  a  most  easy 
means  of  evading  the  intention  of  the  statute,  and  introduc- 
ing the  mischief  it  was  designed  to  remedy :  and  accord- 
ingly, the  law  is  clearly  established,  that  such  an  allegation 
does  not  withdraw  the  caae  from  the  operation  of  the  statute, 
and  that,  after  a  parol  contract,  a  refusal  to  sign  a  written 
one  is  no  fraud  of  which  the  court  can  take  cognizance.  (/) 
g  933.  The  same  principle  as  regards  fraud  was  once  con- 
sidered, to  apply  to  marriage  contract^  which  also  are  witliin 
the  fourth  section  of  the  statute.  In  Dundas  v.  Dutens,^/) 
Lord  Thurlow  decided  that  a  post-nuptial  settlement  i-ecited 
to  be  made  in  pursuance  of  an  ante-nuptial  parol  conti-ol 
was  not  a  voluntary  settlement,  and  that  because  a  refusal 
to  perform  the  previous  contract  would  have  been  a  fraud; 
but  this  decision  is  in  effect  overruled  by  the  case  of  Warden 
v.  Jones,  (A)  where  Lord  Cranworth  remarked  that,  were  the 
decision  in  Dundas  v.  Dutens  correct,  the  whole  policy  of 
the  statute  would  be  defeated.(i)' 

(f)  l^akB  T.  Morris.  1  Dick.,  14;  8,  C.  >.  n.,  (e)  1  Vm.  Jan.,  IM;  6.  C,  »  Cor,  MS.  Sse, 
Leake  v,  Morrlce,  SCas.  In  Cli.,1Se:  Ho;lta  loo,  Vl»coiini»"  Mnnmcni*.  iTnTiiril.  i  p. 
T  WhItelDg,  1  Vern.,  ISl;  Deuie  T,  luid,  1    Wnn.esO. 


veretDtr  ^■ 


MQ.  *J,,7<I,S9 

ell  V.  9h. - 

:r.  tbe  qu«Atlon  turned  on 


'The  case  of  Montacute  v.  Haxwcll(t  P.  Wma.,  S18),  is  »a  important  case  on 
this  subject  The  plaintiff  brought  a  bill  aeaiuac  llie  defeadsat,  her  husband, 
setting  forth  that  the  defendant,  before  her  mlcrmarriagc  with  htm.  promised 
that  she  could  enjoy  all  her  own  estate  Co  her  separate  use ;  that  he  had  agreed 
to  execute  writiues  lo  that  effect,  and  had  instructed  counael  Co  draw  such  writ- 
ings, and  thaC  when  they  were  Co  be  married,  the  writings  not  being  perfected, 
the  defendant  desired  tl^t  this  mif>ht  not  delay  the  match,  because,  hia  friends 
being  there,  it  mie;ht  shame  him;  but  engaged  that,  upon  his  hoDor,  ahc  should 
have  the  same  advanCnge  of  an  agreement  as  if  it  were  in  writing,  drawn  in 
form,  by  counsel,  and  executed  :  ^vhcrcupon  the  marriage  took  place.  To  this 
bill  the  defenditnt  pleaded  the  Statute  of  Frauds  And  the  Lord  Chancellor 
said:  "In  esses  of  fraud,  equity  should  relieve,  even  against  the  words  of  the 
statute,  as  if  one  agreement  in  writing  should  be  proposed  and  drawn,  and 
another  fraudulenlly  and  secretly  brougut  in  and  executed  in  lieu  of  the  former, 
Id  this  or  such  like  cases  of  fraud,  equity  would  relieve ;  but  where  there  is  no 
fraud,  only  relying  upon  the  honor,  word  or  promise  of  Iho  defendant,  the 
atatute  making  these  promises  void,  equity  will  not  interfere;  nor  were  the  in- 
structions given  to  counsel,  for  the  preparing  of  writings,  material,  since  after 
they  were  orawn  and  engrossed,  the  parties  might  refuse  to  execute  them," 
But  an  entirely  different  view  of  a  very  similar  case,  and  more  in  conformity 
■witti  Dundas  v.  Dulens.  was  expressed,  in  this  country,  by  Mr.  Justice  Story, 
in  Jenkins  v.  Eldridge,  8  Story,  291.  There,  it  was  said  that,  where  instruc- 
tions arc  ^vcn  and  preparations  made  for  marriage  settlements,  and  the  woman 
is  persuaded  by  the  man  to  marry,  trusting  to  his  verbal  promise  to  complel« 
tbem,  equity  ought  to  relieve  and  compel  performance. 
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§  SS4.  In  cases  of  wills  obtained  by  a  promise  to  dispose 
of  the  property  in  a  particular  way,  the  court  will,  notwith- 
standing the  language  of  the  Statute  of  Frauds  that  every 
will  must  be  in  writing,  and  the  language  of  the  wills  act  to 
the  same  effect,  give  effect  to  the  verbal  arrangement  by 
raising  a  trust  on  the  property  devised  or  bequeathed  by  the 
will.O) 

§  SSS.  (4)  The  part  performance  of  a  contract  by  one  of 
the  parties  to  it  may,  in  the  contemplation  of  equity,  pre- 
clude the  other  party  from  setting  up  the  Statute  of  Frauds, 
and  thus  render  it,  although  merely  resting  in  parol,  capable 
of  being  enforced  by  way  of  specific  performance.' 

(/)  PodmoreT,  GniiDlng.TSim., 844;  Cheater 

'  That  B  part  performaace  will  take  a  case  out  of  the  Statute  of  Frauds,  is  a 
position  supported  by  authorities  too  numerous  and  loo  overpowering  lo  admit 
of  its  being  treated  as  an  open  question.  Annan  v.Merrilt,  13  Conn.,  478.  But 
in  Tennessee,  it  is  expressly  decided  that  pait  performance  will  not  talce  a  parol 
contract,  for  the  sale  of  lands,. out  of  the  statute.  Palton  v.  .McCluro,  1  Mart. 
4  Yerg.,  833.  As  lo  the  good  policy  of  ndmilling  esceptiona,  such  ns  p  irt 
performance,  to  the  provisions  of  the  Blatute  of  Frauds,  see  Story's  Eq  Jur., 
§765,  and  note  1. 

Part  pgrformanee.]  "Nothing  in  this  title  contained  shall  be  construed  to 
abridge  the  powers  of  courta  oi  equity  to  compel  the  specific  performance  o' 


8,  p.  841,  §  10;  and  WisconBia,  Stat,  of  Wis.,  1871,  vc!.  3,  ch-  106,  §  10.  This 
has  long  been  the  settled  rule  in  England.  Lister  v.  Foxcraft,  Gibb.  Eq.  Rep., 
4;  O'Herliky  v.  Hedges,  1  Sch.  &  Lef.,  123;  Bond  v.  Hopkins,  id..  488;  Warden 
T.  Jones,  aa  Beav,,  487;  Kelley  v.  Webster,  111  Eng.  L.  &  Eq.,  517.  No  verbal 
contract  for  the  sale  of  lands,  or  any  interest  in  the  same,  except  leases  for  one 
year  or  less,  can  be  sustained  in  Alnlmma,  "  unless  the  purchase  monrv,  or  a 
portion  thereof,  ia  paid,  and  the  purchaser  be  put  in  possession  of  the  land  of 
the  seller."  Code,  1887,  p.  41],  §  1863.  Any  parol  agreement  to  be  valid  in 
California  for  the  sale,  or  any  interest  In  land,  except  leases  for  one  year,  must 
have  been  in  part  perforntea  by  the  party  seeking  to  enforce  it.  and  such  part 
performancemust  have  been  accepted  by  the  other.  Code,  g  1741.  Theaiatute 
does  not  apply  in  Iowa,  "where  ^e  purchase  money,  or  any  part  thereof,  has 
been  received  by  iLc  vendor,  or  where  the  vendee,  with  the  actual  or  implied 
consent  of  the  vendor,  has  taken  and  held  posseHsioo  under  and  by  virtue  of  the 
contract."  Code,  1873,  §  3663.  Aji  instructive  case  on  the  question  of  part 
performance  of  contracts  in  relation  to  real  property,  as  well  as  a  summary  of 
the  cases,  will  be  found  in  Wright  v.  Pucket,  a  Grull.,  370.  The  EngliiK  and 
Hew  York  rule  has  been  adoptrai  in  several  of  the  States.  Downey  v.  Uoich- 
kisa,  2  Day.  223 ;  Wilde  v.  Fox,  1  Rand.,  163:  Johnson  v.  Johnson,  6  id..  87il; 
Ash  V.  Doggy.  6  Ind.  25i»:  Hoen  v.  Simmons,  1  Ca!..  110;  Argudlov.  Edinger, 
10  id.,  150;  Kidder  v.  Barr,  S-'i  K.  H.,  235 ;  Hawkins  v.  Hunt.  14  111.,  43;  Gil- 
more  V.  Johnson,  14  Go-.  083;  Johnson  v.  Hnbbell,  lO  N.  J  Eq.,  S33;  Eyre  v. 
Eyre,  19  id.,  103  In  Pennsylvania,  the  agreement  is  not  avoided  by  the  stat- 
ute, its  effects  are  merely  restrained.    Tripp  v.  Bishop,  56  Pn.  St..  434. 

Part ptiformance  nodefeme  in  the ^oUotoinff  Statrt.J     Maine,  "it  appears  to 
have  been  the  intention  not  lo  .lutUonze.  under  ai "' "  •'""-""  •"- 


the  speciQc  performance  of  a  contract  not  made  m  writing."     £?hepk'y,  J.,  in 
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§  906.  This  exception  is  based  on  a  principle  of  common 
fairness,  on  the  view  that  it  is  nnjnst  in  a  man  who  has  made 
a  bargain  with  another,  to  allow  that  other  to  act  upon  it,  and 
then  to  set  up  the  want  of  a  formality  as  a  bar  to  its  com- 
plete performance  by  himself.  The  principle  is  the  same  aa 
that  which  gave  rise  to  the  real  contract  in  Roman  law,  that 
being  a  contract  in  which  the  connection  between  the  parties 
was  clothed  vrith  obligation,  and  so  ceased  to  be  nvdum 
pactum,  by  force  of  the  actual  delivery  of  the  subject  of  the 

Wilton  T.  Httrwood,  38  He.,  181.  HMsachuMtts,  Buck  t.  Dowle^.  16  Qnj. 
S&S;  Abell  v.  Cslderwood,  4  Cal.,  00;  FlitUtsoa  t.  Onton,  47  Me.,  806^  BUp- 
mtt  V.  Dodd,  U  Hiiw.,  487;  HUsisdppi.  Bos  v.  Stamford,  13  8m.  Sc  UbtbIl, 
98;  Be&m&n  v.  Buck,  B  id..  >0T;  Hariaton  t.  Jandon.  4S  UIm..  880:  Nwth 
CarallnB,  Ellit  v.  EUls,  1  I^v.  Eq.,  840;  Barnei  t.  Teague,  1  Jodm'  Eq.,  VTl. 
Under  a  prajer  for  general  reliuf  equitr  will,  however,  decree  an  accounting. 
Baker  t.  Parson,  1  l>er.  A  Batt.  Eq.,  Kl;  Alhea  v.  Oriffln,  a  id.,  0;  Lane  v. 
KellBoD,  1  Jones'  Eq.,  SSI);  TeDueesee,  BiiU^  t.  HcNairejr,  9  Humph.,  174, 
Od  tlie  general  question  ol  part  performance,  see  Allen  ¥.  Chambers,  4  Ired. 
Eq.,  125;  Luckel  ».  Willininwn,  ff7  ^o.,  888;  Brooks  t.  Wheelock.  11  Pick., 
Am-,  Jacobs  T.  Peterborough  H.  R.  Co  ,  8  CuBh..  3Stt;  Hunt  t.  Roberts.  40 He,, 
187.  "If  Judges  who  allowed  themBelvesorigliiallj  to  be  Mduced  from  it  by  the 
hardsliip  of  particular  cases  had  ncTor  swerred  the  statute  itself,  and  the  neces- 
■itj  of  adhering  to  lis  provisions,  would  have  become  so  well  known  that  manjr 
of  those  dlBtressin^  cuses  arising  from  parol  contracts  aever  would  have  oc- 
curred, and  at  all  times,  as  well  now  aa  booq  after  enacting  tlie  law,  there  would 
hare  been  less  hardslup  and  injustice  if  its  proviaion  liad  been  strictlj  foUowed." 
Coulter,  J.,  In  Fry  v.  Shipler,  7  Pa,  St.,  01 

Part  perfnrmnnee  nat  rteognized  at  lau.]  The  doctrine  of  part  performance  is 
entirely  confined  to  equity  courts;  at  law,  in  order  that  a  case  may  be  taken  out 
of  the  operation  of  the  (Statute  of  Frauds,  there  must  tie  complete  perfurmance 
by  one  of  the  parties  to  the  contract.  Lane  v,  ShacJtelfora,  5  N.  H..  ISO;  Pat- 
terson V.  CunnJDcham,  IJ  Me.,  506;  Norton  v.  Piestou,  IS  id.,  14;  Ali^n  v. 
Booker,  a  Stew, .21;  JolinMon  v.  Hanson.  6  Ala.,  351;  Payson  v.  West,  Walker, 
Miss.,  B13;  'I'hompsOQ  v.  Gould.  20  Pick.,  Vi\;  Adams  v.  Townsend.  1  Met., 
488;  Seymour  y.  Davis,  S  Sandf.,  28B;  Duncan  v.  Blair.  6  Denio,  100;  Thomas 
V.  Dickinson.  14  Barb.,  iW;  Ealoo  v.  Whittaker,  IS  Coun.,  28;  Sailor  t.  Gam- 
liik'l,  Bmith  (Ind.),  82.  An  instructive  caBe,on  this  question  is  Squire  v.  Whip- 
ple. I  VI..  78. 

Btaicm  for  permiUing  part  performance  lo  operate.']  ''If,  therefore,  it  be  clearly 
shown  what  the  agrccmeDt  was,  and  that  It  has  been  partly  performed,  that  is, 
that  an  act  has  been  done,  not  a  mere  voluntary  net  or  merely  introductory  or 
ancillary  to  the  agreement,  by  a  part  execution  of  the  agreement,  and  which 
would  not  liave  !)Cen  done  unless  on  accouni  of  the  nKreemcnt — an  act,  in  short, 
unequivocally  referring  lo.  and  resulting^  from,  the  aerccraent,  and  such  that 
the  party  would  suffur  «u  injury  aniounling  to  fraud  by  (lie  refusal  to  execute 
■"■It  agreement,  in  such  case  the  agreement  will  lie  decreed  lobe  specifically 


Brformed."  Haddock's  Ch.  Pr.,  vol.  1,  p.  801;  see,  aiao,  Bockmasier  \ 
mop,  7  Vea.,  iiH:  Mundy  v.  Jollifte,  r>  My.  &  Cr„  177;  Meach  v.  Stone,  i 
D.  Chip.  (Vt.),  18J;  Heth  v.  Wooldridge,  0  Band,  IMIS;  Hamilton  v.  Jones, 
8  0lll.tt  Johns,  127:  Merethcn  v.  Andrews,  44  Barb..  200;  Netherbyv  Ripiey. 
21  Tex.,  434;  Mos'n  v.  Blair.  SH  HI.,  IU4;  Nve  v,  Taggart.  40  Vt.,  295;  Glass 
v.  Hulbert.  102  Mass.,  35;  Bremer  v.  Bremer"  19  Ala.,  481 ;  Fnrrar  v.  Pallon, 
20  Mo..  81;  Dickerson  v.  Cheismnn.  38  Me.,  134;  Hare  v.  Goodrich  33  N.  H., 
8.';  \Vel*rv.  Marshall,  19  Cal,  447;  Moore  v.  Small.  10  Pa.  St.,  461;  Pond  v. 
McWhorter,  60  Tex .  6ini;  Williams  v.  Morris.  «  Otto,  407;  Evans  v.  Lee,  18 
Nev.,  8«3;  Ryan  v.  Dox.  34  N.  T.,  807. 
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contract.  "In  the  real  contract."  says  Sir  Henry  Maine, 
"performance  on  one  siJe  is  allowed  to  impose  a  legal  daty 
on  the  other,  evidently  on  ethical  grounds."(i} 

§  SS7.  In  order  thns  to  withdraw  a  contract  Irom  the 
operation  of  the  statute,  several  circumstances  mast  concur : 
Ist,  the  acta  of  part  performance  must  be  snch  as  not  only 
to  be  referable  to  a  contract  such  as  that  alleged,  but  to  be 
referable  to  no  other  title :  Sndly,  they  mast  be  such  as  to 
render  it  a  fraud  in  the  defendant  to  take  advantage  of  the 
contract  not  being  in  writing :  3rdly,  the  contract  to  which 
W  Autant  Imw  (Stb  «d ),  m.  Am,  am.  f^ift  na. 

What  miitlbaAotim,  in  order  that  part  performana  may  lake  tffrttmtnt  mU  nf 
Urn  aptraiioA  t(f  the  itatuta.'\  Wbcre  part  penornuoce  U  relied  upon.  It  miut 
be  Bomethlug  performed  with  the  actual  or  coDatructlve  koowled^  and  oMent 
of  the  other  part7.  It  must  directly  refer  to  the  agreement,  and  be  a  partial 
execution  of  it;  and  the  partv  who  seeka  to'complete  the  lame  muat  be  dam- 
aged, if  It  ia  not  enforced.  Andereoo  v.  Chicle,  1  Bailay'H  Eq.,  IIB;  Smith  t 
Smith,  1  Rlcli.'i  Eq..  18U;  Hatcher  v.  Hatcher,  1  McMull.'a  Eq..8ll;  Woolf 
T.  Frost,  4  3aadf.'H  Ch.,  7i;  Eckert  v.  Eckert,  H  Prim.  Sc  Watts,  883;  Bale  t. 
Hamilton,  5  Hare.  881 ;  Buckmasier  v.  Hanop.  18  Vea.,  466;  Lacon  v.  Meetlus. 
8  Atk.,  1;  Powell  t.  LoT^ove,  8  De  0.  M.  &  G.,  807;  EatOD  v.  Whittaker. 
18  Conn.,  22d;  Kidder  v.  Barr,  83N.  E.,  880;  Moale  v.  Buchannan,  II  0111.  & 
John.,  344;  Horphett  t.  Jones,  1  Swanst..  172;  Pcckham  t.  Barker,  8  R.  I.,  17; 
Richmond  t.  Poote,  8  Laos..  944;  Hedrick  v  Hem,  4  W.  Va.,  820;  Welsh  t. 
Bayard,  31  N.  J,  Eq..  186;  Lester  v.  Klnue,  87  Conn..  8;  Billingalea  v.  Ward, 
88  Md  ,  48;  WriKht  v.  Pockctt,  32  Gratt ,  370;  Davenport  v.  Maaon,  IS  Mass., 
84;  Btoddart  y.  Luck,  4  Md.  Ch.,-475;  8emmes  v.  Worlhingtoii,  88  Md.,  SB*. 

Part  perfutmanee  matt  hart  aoie  Ttlation  to  Oit  agreemeniA  In  order  that  a 
■ ■  -     n  the  0 


parol  contmct  for  the  sale  of  land  may  be  removed  from  the  operation  of  the 
statute  of  Frauds,  the  evidence  must  establish  the  following  FbcIb:  The  bounda- 
ries of  the  land  and  its  quality;  the  amount  of  consideration  must  be  fixed; 
powesaloD  must  be  taken  under  the  ngreement  aoon  after  It  was  made ;  change 
of  possession  must  be  continuous,  notorious  and  exclusive,  and  the  part  per- 
formance must  be  such  that  he  caonot  be  reaaouably  compensated  to  damiii;es. 
Hart  V.  Carroll,  V5  P«,  .-l.,  nOP.  The  acts  of  part  performance  which  will  be 
sufficient  to  prevent  the  upcration  of  the  stnttite  must  be  certain,  and  refer  in 
an  agreement  of  which  liiey  form  a  pari,  and  wbicli  they  piirtially  execute; 
they  must  have  no  other  end  in  view  than  the  contract  iu  qiu'siion.  WheeU-r 
T.  Reynolds,  00  K.  T,,  ^27;  TLync  v.  Lord  Qlcngall.  It  H.  of  L  .  ITiS;  Rathdun 
V,  Rathbun,  (I  Barb.,  08;  Jlundorfl  ».  Howard,  4  Md.,  4.)1(;  Adiiv  v.  Echols, 
la  Ala.,  8&):  Whitridge  v.  Parkhurst,  2(1  «d  .  (i3:  Breraa  v.  Wilsuu.  17  N.  J. 
Eq.,  l&i;  Smith  v.  Craudall.  £u  Md.,  482;  Bunion  v.  Sniilli,  .0  r<.  H.,  ;t12: 
Charpiot  v.  Sigenon.  35  Mo.,  Q^i;  Wallace  v.  Brown.  IU  N  J.  Kn.,  aop;  Uolc 
v.  Potts,  id.,  87;  Williamson  v.  Williamson,  4  Iowa,  tlV;  Eyre  v.  Eyre,  19  N.  J. 
Eq.,  103;  Petrick  v.  Petrick,  IB  id,,  8.19:  Goodhue  v.  Barnwell,  IUc<''8  Eq..  mtf; 
Owings  V.  Baldwin,  8  0111..  837;  Carlisle  t.  Flemming,  1  Harring.  (Dei.),  4*J1. 
The  gvettion  of  owwit  th»uld  be  earrfuUy  eonndered.]  A  contract  cannot  be 
predicated  upon  a  chance  or  loose  conversation,  notwithstanding  the  parties 
may  seem  to  have  come  to  an  agreement  The  question  of  assent  should  be 
carefullv  considered  as  it  is  important;  all  the  attendant  citcurastaoccs  should 
be  weighed  as  well.  The  following  instructinn  was  held  sound,  and  suslaiiicd. 
"  If  the  jury  believe  that  all  the  terms  of  the  contract  were  not  finally  arranged 
the 'first  day,  but  that  the  entire  contiac  t  was  ta  be  armuged  and  rcduccalo 
writing  the  nest  day,  there  was  no  binding  contract  between  the  parties  unless 
a  contract  was  proved  to  have  been  made  on  the  next  day.  or  on  some  aubse- 
quenlday."    jfiretiriam.  Brown  v.  Finney,  Oa  Pa.  St.,  878. 
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they  refer  must  be  such  as  in  its  own  nature  is  enforceable 
by  the  court :  and  4thly,  there  must  be  proper  parol  evidence 
of  the  contract  which  is  let  in  by  the  acts  ol'part  i)erfonnance. 

g  558.  First,  then,  it  seems  evident  that  all  that  can  be 
gathered  from  acts  of  part  performance  is  the  existence  of 
some  contract  in  pursuance  of  which  they  are  done,  and  tlie 
geneml  character  of  the  contract :  they  cannot,  unless  pos- 
sibly in  some  very  singular  case,  be  themselves  sufficient 
evidence  of  the  particular  contract  alleged,  because  they 
cannot  in  themselves  show  all  the  terms  of  the  contract 
from  which  they  flow.  They  may  be  evidence  of  an  un- 
known contract,  but  the  making  known  what  tliat  contract 
is,  must  be  the  result  of  the  evidence  which  the  acts  in 
question  are  allowed  to  introduce.{Z)  It  c:mnot  be  denied 
that  there  is  some  want  of  exactitude  in  the  statements 
sometimes  made  in  this  respect,  as,  for  instance,  where  it  is 
said  that  the  acts  must  be  referable  to  the  alleged  contract; 
and  Lord  Redesdale  seems  to  have  held  that,  to  admit  parol 
evidence,  the  part  performance  must  be  such  as  to  show  the 
very  same  contract  as  the  plaintiff  alleged.  So,  that  in 
a  case  where  the  plaintiff  stated  a  parol  contract  for  a 
lease  for  three  lives,  and  payment  of  rent  in  part  per- 
formance, and  the  defendant  admitted  a  contract,  but  for 
one  life  and  not  for  three,  bis  lordship  said  that  the  Statute 
of  Pniuds  put  it  out  of  the  power  of  the  court  to  execute 
the  contract  for  the  lease  for  three  lives,  the  part  perform- 
ance being  perfectly  consistent  with  the  contract  alleged  by 
the  defendant,  and  that,  therefore,  there  was  no  case  to  ad- 
mit proof  of  a  further  contract.  (7/i) 

§  539.  The  true  principle,  however,  of  the  operation  of 
acts  of  part  performance  seems  only  to  require  that  the  acts 
in  question  be  such  as  must  be  referred  to  some  contract, 
and  may  be  referred  to  the  alleged  one;  that  they  prove 
the  existence  of  some  contract,  and  are  consistent  with  the 
contract  alleged.  This  is  very  well  illustrated  by  a  case  in 
the  common  pleas  on  the. 17th  section  of  the  Statute  of 
Frauds,  by  which  acceptance  is  treated  as  such  an  act 
of  part  performance  as  dispenses  with  the  necessity  of 
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writing,  (a)  It  was  there  held  that  bare  acceptance  of  the 
goods  by  the  vendee  was  sufficient  to  satisfy  that  section 
of  the  statute,  so  that,  although  the  vendee,  immediately 
after  accepting  them,  stated  that  he  did  so  on  terms  differ- 
ent from  those  on  which  the  vendor  delivered  them,  yet  the 
acceptance  having  established  the  fact  of  a  contract  of  sale, 
parol  evidence  of  its  terms  was  admissible.  It  was  there 
strongly  urged  that  the  acceptance  mnst  be  equivalent  to  a 
memorandum  in  writing,  and  must  show  all  the  terms  of 
the  contract ;  but  the  doctrine  was  denied  by  the  learned 
judges,  both  during  the  argument  and  by  their  decision  of 
the  case.  Williams,  J.,  in  the  course  of  his  judgment,  said, 
"The  legislature  has  thought  that  where  there  is  a  fact  so 
consistent  with  the  existence  of  a  contract  of  sale  as  the 
actual  acceptance  of  part  of  the  goods  sold,  the  necessity 
of  a  written  evidence  of  the  contract  might  safely  be  dis- 
pensed with.  But  it  is  clear  that  it  was  not  meant  to  go  to 
all  the  terms  of  the  contract ;  and  that  acceptance  is  no  evi- 
dence of  the  price,  but  only  establishes  the  broad  fact  of 
the  relation  of  vendor  and  vendee.  So,  where  there  is  proof 
of  part  performance,  the  jury  must  settle  all  the  other  facts 
that  go  to  make  up  the  contract."(o) 

§  ffOO.  In  like  manner  Mr.  Austin,  in  one  of  his  Frag- 
ments, has  called  attention  to  the  "distinction  between  such 
solemnities  of  a  contract  as  are  merely  evidence  of  a  con- 
tract, and  such  as  are  evidence  of  a  contract  and  of  its 
terms."  "Earnest,  for  instance,"  he  adds,  "is  merely  evi- 
dence that  a  contract  was  made  :  its  subject,  its  terms,  etc., 
must  be  established  by  evidence  aliunde.''' {p) 

§  361.  To  make  the  acts  of  jiart  performance  effective  to 
take  the  contract  out  of  the  Statute  of  Frauds,  they  must 
be  consistent  witli  the  contract  alleged  and  also  such  as  can- 
not be  referred  to  any  other  title  than  a  contract,  nor  have 
been  done  with  any  other  view  or  design  than  to  perform  a 
contract  ;{g)  therefore,  if  a  tenant  in  possession  sue  for  the 
specific  performance  of  an  alleged  contract  for  a  new  lease, 
the  mere  fact  of  his  continuance  in  possession  will  have  no 
weight  as  an  act  of  part  performance  of  the  contract,  being 
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referable  to  his  character  aa  tenant,  (r)  Where  a  tenant 
nnder  a  term  allied  the  rebuilding  of  a  party-wall,  which 
waa  in  a  rainons  state  dnring  his  tenn,  as  part  performance 
of  a  contract  by  his  landlord  to  grant  a  renewed  term  :  it 
was  held  that  the  act  was  equivocal,  as  it  might  have  been 
done  by  him  in  respect  of  his  new  title  under  the  old  as  well 
as  under  the  alleged  new  term.(«)'  The  cases  in  which  pos- 
session is  an  act  of  part  performance  will  be  considered 
presently.  (^) 

§  363.  Secondly,  the  principle  upon  which  the  court 
exercises  jurisdiction  in  adjudging  specific  performance  of 
parol  contracts  followed  by  part  performance,  is  the  fraud 
and  injustice  which  would  result  from  aUowing  the  party 
charged  to  refuse  to  perform  his  part,  after  performance  by 
the  other  upon  the  faith  of  the  contract  and  with  the  knowl- 
edge of  the  party  charged  :{u)  and  this  principle  extends 
not  only  to  contract  which,  but  for  such  part  performance, 
would  be  void  by  reason  of  the  Statute  of  Fraud's,  but  also 
to  such  as,  being  entered  into  by  corporations,  are  invalid 
for  want  of  their  corporate  seal.(») 

§363.    "Courts  of  equity,"  said  Lord  Cottenham,(w) 

(r)  Willi  T    Strndllng,  «  Ts...  »T8     See,        CO  Infra,  f  (Tffl  et  wq 
loo.  per  Lotd  Eldoa  In  Ex  parte  Boop«r,  19       (v)  PerUnnC,lI.R,,lDBiiokmMterT.U«T- 
td.,i7»;  par  Plumer,  M.  K.,  In  Morpbelt  T.    rop,7VM.,MS. 

, .  ..._     .  „._     .,._     ».-    _.    ...        ,p,  9aelnftn,|BJ2,»nd8teOToiiB'Hotptt»I 

T.  DTM,iair.  Cb.  K.,  I'le.lll. 
{v)  In  Hnnd;  V.  Jolllin),  S  My  Cr.,lTT. 


I'hillips  T  Alderton,  M  W.  K..  B;  and  Brcn- 
naiiT.  BoItuD,  t  llr.  A  »'nr.,UB. 
[•)  Frame  v.  Dnirwn,  it  VeB.,SW 


'  1q  Crocker  v.  Higgins  (7  Coon.,  343),  it  h  decided  that  an  agreement  within 
the  Statute  of  Frauds,  cnrried  into  execution  on  one  part  bj  acta  performed 
with  a  vita  to  the  agreement  eiaimed,  is  thereby  Inken  out  of  the  statute,  and  may 
be  proved  by  parol  evidence.  It  waa  held,  in  Harris  v.  Knicketbacker  {6 
Wend..  63»).  that  an  art  alleged  bb  part  performnnce  must  be  such  as  mould 
not  have  been  done,  except  on  the  couiract.  lu  Carljsle  v.  Fleming  (1  Har- 
ring.  Ch.,  421),  it  is  said  tliat  the  acts  alk-p;d  must  appear  unequivocally  to  have 
been  done  in  pursuanco  of  the  coninict.  Ellis  v.  Ellis  (I  Dev.  Ch.,  IS' ),  is 
aimost  H  repetiti»n  of  the  nordii  usvA  tn  Oiintcr  v.  Halsey.  cilcd  in  the  text.  In 
that  CUM  it  IK  »aid.  that  an  act  under  a  parol  contract  must  lie  of  Buch  a  nature. 
in  order  to  take  a  case  out  of  the  statute,  iih  a  part  performance,  it  could  not 
have  been  done,  except  with  reference  tii  the  contract.  In  Anderson  v.  Chick 
(I  Bailey'B  Ch.,  110).  itisisaid  thnt  the  act  claimed  as  part  performance  must 
have  been,  and  intended  to  have  been,  done  iu  pursuance  of  the  contract.  In 
order  to  show  part  peiformance  of  a  contract  to  convey  land,  the  cl^mant'a 

B)sae«sion  must  lie  referable  to  tlie  agreement  to  convey.    Jervig  v.  Bmitb,  1 
ofl.  Ch.,  470.     To  take  a  case  out  of  the  statute,  on  the  grnund  of  part  per- 
formance, it  is  held,  in  Philips  v.  'I'hompsou  (1  John,  Ch  ,  181),  that  the  con- 


it  be  clearly  proved,  and  the  act  umst  lie  in  part  performance  of  that 
parlicular  contract.  Lord  v.  Underdunk  (1  Sandf.  Ch.,  46),  is  precisely  a 
parallel  case  with  Jervia  v  Smith,  already  cited.  (See  Smith  v,  Underdunk,  1 
Sandt,  Cb..  67U;  Bvrne  v.  Romaine,  a  Bdw,  Ch.,  445;  Casler  v.  Thompson, 
8Green's<'h..mi:  McMurtiie  t.  Bennett,  Earring.  Ch.,  124;  HatcberT  Hatcher, 
1  UcMullau's  Cb.,  Sit. 
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"  exercise  their  jnrisdiction,  in  decreeinft  specific  perform- 
ance of  verbal  agretrinents,  where  there  lia8  been  i>art  per- 
formance, for  the  i>iirpn3*'  of  preventing  ttie  great  injuRtice- 
which  woald  arise  from  peimittiiig  a  party  to  escape  from 
the  engagements  he  has  entered  into,  upon  the  groand  of  the 
Statute  of  Frauds,  after  the  other  party  to  the  contract  has, 
upon  the  faith  of  such  engagement,  expended  his  money  or 
otherwise  acted  in  execution  of  the  agreement.  Under  such 
circumstances,  the  court  will  struggle  to  prevent  such  injus- 
tice from  being  effected ;  and,  with  that  object,  it  has,  at 
the  hearing,  when  the  plaintiflf  has  failed  to  establish  the 
precise  terms  of  the  agreement,  endeavored  to  collect,  if  it 
can,  what  the  terms  of  it  really  were," 

g  jlA4.  Such  being  the  principle  on  which  the  court 
acts,  it  follows  that,  wherever  the  acts  of  the  party  to  be 
charged  have  caused  no  change  of  circumstances  in  the 
other  party,(a;)  and  wherever  the  acta  of  part  performance 
by  the  one  are  not  such  as  to  render  refusal  by  the  other 
party  to  perform  the  contract  a  fraud  in  bim,  however 
clearly  they  may  evidence  the  existence  of  a  contract,  there 
the  jurisdiction  in  question  can  have  no  application;  and  this 
may  be  the  caae  either  from  the  character  of  the  person  per- 
mitting the  acts,  or  from  the  nature  of  the  acta  themselves. 

§  505.  From  what  has  been  said,  it  appears  that  the  acts 
of  part  performance  mast  in  all  cases  be  done  by  the  person 
asserting  the  contract  with  the  knowledge  of  the  person 
sought  to  be  charged  that  the  acts  are  being  done  and  are 
being  done  on  the  faith  of  the  contract;  without  such  knowl- 
edge there  would  be  neither  injustice  nor  fraud. 

§  966.  On  the  groand  that  the  character  of  the  person, 
permitting  the  acts  prevented  the  notion  of  fraud,  it  has 
been  decided  that  where  a  plaintiff  seeks  lo  enforce  against 
a  remainderman  a  parol  contract  entered  iulo  between  the 
plaintiff  and  the  tenant  for  life,  acts  of  part  performance 
which  would  have  bound  the  tenant  for  life  will  not  bind 
the  remainderman,  unless  it  can  be  shown  that  he  permitted 
the  acts  of  the  plaintiff  with  a  knowledge  of  the  contract 
entered  into  by  the  tenant  for  ]ife.(y)    For  to  constitute 

(«)  Caton  T.  Calon,  I..  B.  1  Ctu,  IST:  8.  C,  t  Lef.,  TS:  per  Lnrd  CniDWOrlh  In  Uonran  v. 

In  D.  P.  L   K.,  S  R.  I>,  m.  UllDBu,  g  l>e  G.  U.  ft  U..  sg,  M^e,  lu.>,  yieghrr 

(f)  Blorev  Biini>n,SUer,nT:Whltbra«d  v.  TiuIidmi.S  Olff.,  S;  U'Fay  t.  Burke,  8  [r, 

T.  ilroekhunt,  1  Bni.  C.  C,  404;  per  Lord  Cb.  R.,  S39;  Uopg  v.  ClOLCUrry,  I.  K.  e  £q.. 
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fraud,  there  must  coincide  in  one  and  the  same  person 
knowledge  of  some  fact  and  conduct  inequitable  having 
regard  to  such  knowledge.  And  again,  on  the  same  princi- 
ple, where  the  acts  are  those  of  persons  not  parties  to  the 
contract,  they  will  not  be  binding ;  so  that,  for  instance, 
acts  done  by  arbitrators  towards  the  performance  of  their 
duty,  are  not  part  performance  of  a  parol  contract  for  a 
compromise  and  division  of  estates  by  arbitrators. (^) 

g  567.  From  the  nature  of  the  act  it  follows,  that  though, 
as  we  shall  hereafter  see,  it  has  been  a  question  how  far  the 
acceptance  of  part  of  the  purchase  money  binds  the  ven- 
dor, the  payment  of  this  on  the  part  of  the  purchaser  can 
in  no  wise  bind  him,  because  to  refuse  to  complete  the  con- 
tract after  paying  "part  of  the  pnrchaae  money,  would  be 
no  fraud  upon  the  seller,  but  his  own  lo89."(a)  The  ques- 
tion was  raised  in  a  case  where  the  co-heirs  of  a  purchaser 
sought  the  enforcement  of  the  contract  against  his  personal 
representatives,  and  set  up  his  part  payment  as  a  part  per- 
formance, making  it  a  binding  contract  ;(J)  but,  on  the 
ground  above  stated.  Grant,  M.  R.,  decreed  against  the  claim 
of  tlie  heirs. 

ig  568.  Upon  the  same  principle  it  seems  donbtf  ul  whether 
any  acts  which  admit  of  alternative  remedies,  one  by  the  eae- 
cution  of  the  contract  and  another  by  some  other  means,  as, 
for  instance,  a  compulsory  taking  under  the  lands  clauses 
consolidation  act,  can  be  taken  as  part  perfoimance ;  be- 
cause there  is  no  fraud  on  the  other  party  if  the  remedy 
other  than  that  by  execution  of  the  contract  be  pur3ued.(c) 

§  509.  Thirdly,  the  contract  which  the  acts  of  pai-t  per- 
formance aUow  to  be  set  up  by  parol  evidence  must  be  of 
such  a  nature  as  that  the  court  would  have  had  jurisdiction 
to  enforce  it  specifically,  if  it  had  been  in  writing.  In  this 
respect  the  jurisdiction  of  the  high  court  is  the  same  as  that 
of  the  court  of  chancery.  The  rule  in  the  latter  court  was 
that  where  there  was  Jurisdiction  in  the  original  subject 
matter,  viz.,  the  contract,  the  want  of  writing  would  not 
deprive  the  court  of  it,  where  there  was  part  performance. 
But  the  want  of  writing  could  not  itself  be  made  the  ground 

(z)  Cnothi.  J>ekK»,eTea,,ll,  . 
(a)  T  Ves.,  US. 

ib)  BuckniMMr  T.  Haraop,  TTei.,  SU;  B. 
C  on  a|tpe»l,  IS  Id.,  4M. 
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of  jarisdiction  ;  for,  if  that  were  so,  all  parol  contracts  re- 
qnired  by  the  Statute  of  Frauds  to  be  in  writing,  and  in 
part  performed,  might  have  been  enforced  in  equity,  which 
was  not  the  case.  Accordingly,  a  demurrer  to  a  bill  for 
work  and  labor  done,  alleging  fraiid  and  i)art  performance, 
was  allowed  by  Lord  Cottenham.{rf)' 

§  S70.  This  principle  is  illustrated  by  ca-es  in  which  there 
has  been  a  want  not  of  writing,  but  of  a  sent  Thus,  where 
the  plaintiff  staled  a  claim  against  a  company  for  worlt  and 
labor  done  on  the  estate  of  the  company,  and  alleged  that, 
as  the  contract  was  not  under  seal,  and  as  the  company 
claimed  the  legal  estate  in  the  land,  he  had  no  remedy  ex- 
cept in  chancery,  a  demurrer  by  the  company  to  the  plain- 
tiff's bill  was  aIlowed.(«) 

§571.  So,  again,  where  the  engagement  is  of  nn  hon- 
ed] Kirk  T   Bi^Mik;  Union.  1  Ph ,  S4il.    orhlDiI  JurixllcUoo  In  rca|iei.t  oi'  bnlldlBs 
TbB  MM  of  Pemtiroke  T.  ThDrpo  ifS  S«.,  OI,    coDlnicU.    Sira  ■upra,  ;  TS 
D.1,  mar  appear  HL  Tarlance  wIUi  ihia  Tlaw.        (■]  Cramploo  t.  vania  BailivajCo  ,  L.  & 


Lord  Hardwleka  bald  the  ci 


'  Valuable  imptvitmenU  made  by  vendee  upon  reid  properfy  under  a  amlraetfor 
ttf  pureA(u«.  ]  It  li  a  weil-settled  rule  that,  where  posscHdion  has  betii  surreti- 
deKd  under  a  parol  contract,  aad  the  veodce  has  entered  and  made  valuable 
improTemeDls,  wbJcU  have  eohancMi  the  value  of  the  property,  tbnt  net  consti- 
tntee  a  part  performaDce  which  will  tnte  the  caao  out  of  ihe  openiiion  of  ilio 
Statute  of  Fraoils.  Wills  v.  Stradliog,  3  Vea.,  378;  Savage  v.  Foster,  6  Via. 
Abr.,  624:  Btockley  v.  Stocklej.  1  V.  &  B.,  28;  Sutherland  v.  BfIeb,  1  H^re. 
26;  Mundy  v.  Jollffe.  5  My.  &  (T..  167;  TooJe  v.  Medlicoit.  1  Ball  &  B..  393; 
Buicome  v.  Pinniger.  3  De  G.  M.  &  G..  S71;  Newton  v.  Swazey,  8  N.  H.,  9; 
Annara  t.  Merritt,  13  Conn..  478;  Tilton  v.  Tilton.  9  N.  H.,  885;  Dugan  v. 
Colville,  8  Tei.,  126;  Blakely  v.  Ferguson,  3  Eng.  (Ark,),  272;  Grant  v.  Ram. 
eey,  7  Ohio  St..  107;  Casler  v.  TIiompBon,  8  Oreen-B  Ch.,  69;  Kidder  t.  Barr. 
85  N.  U..  288;  Mason  t.  Wallace.  3  McLean.  14g;  Bater  v.  Hill,  10  Ind.,  176; 
Mimsv.  Lockett,  33  Qa.  9;  Cummings  t.  Gill,  6  Ala.,  SS'J;  ^Villiaton  v.  Wil- 
liston,  41  Barb..G3S;  Hoffman  t.  Feti,  SB  Cal.,  109;  Despain  v.  Carter,  81  Mo.. 
831 ;  Green  v,  Finn,  a-S  Coon.,  178;  Nelherby  v  Ripley,  81  Tex  ,  434;  Tohler 
T.  Folsom,  1  Col.,  207;  School  District  v.  McLoon,  4  Wis.,  79;  Massey  v. 
llcIUwane,  2  Hill's  (B.  C.)  Cb.,  42t:  Johnson  v.  McGrader,  IS  Mo.,  86S:  Finn- 
cane  V.  Kearney,  Freem.'H  (Miss.)  Ch.,  65;  Outenhouso  v.  Burlestoa,  H  Tex., 
87;  Blunt  t.  Tomlin,  27  HI.,  93;  Bonner  v.  Cauldwell,  Harrinp.'s  (Mich  )  Ch., 
97;  Mason  v.  Biair,  38  lU.,  1B4;  Brock  v.  Cook.  3  Port.,  464;  Morolond  v. 
Lemaslcrs,  4  Blackf..  883;  Edwards  v.  Fry,  9  Kan.,  417;  Qreg  v.  Hamilton,  12 
Id..  S83;  Johnson  v.  Bow  den,  87Te3.,6'^l;  Clalon  v.  Frazier,  33  id.,  91 ;  Home 
T.  KoKcrs.  82  id.,  218;  Freeman  v.  Freeman,  43  N.  Y.,  84;  Ingela  v.  Patterson. 
30  Wia.,  373;  Patterson  v.  Copeknd,  52  How.  Pr.,  460;  PerklDS  v.  Hadsell,  00 
111.,  2l8;  Shirley  Y,  Spencer,  4  Qlm..  583;  Tbomion  v.  Henry,  3  Scam..  218; 
Kelly  V.  Stainabury,  13  Ohio,  408;  Halnea  v.  Hnines,  0  Sid.,  435;  Tracey  t. 
Trftcey,  14  W.  Va.,  248;  Vickers  v.  Sisaon,  10  id.,  12;  PfiiTmr  v.  SUlIwater 
and  St.  Paul  R  R.  Co.,  23  Minn.,  343.  In  De  Wolf  v.  Pratt.  42  111 ,  1S8,  wiU 
be  found  the  following:  "A  verbal  contract  for  the  sale  of  Innd  will  be  enforced, 
where  it  ie  shown  to  have  been  fairly  made,  on  a  valuable  cons 'deration,  a  con- 
siderable portion  of  the  purchase  money  paid,  no  unreasonable  delay  in  paying 
the  whole,  possession  taken,  improvements  made,  no  dlKposilioa  shown  by  the 
pitdntill  to  evade  the  contract,  and  no  evidence  of  hardship." 
19 
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orary  and  not  of  a  l^j^l  character,  part  performance  gives 
the  court  no  jurisdiction. (/)  Thas,  in  the  casft  of  Lord 
Walpole  V.  Lord  Orford,(flr)  where  two  testators  on  the 
same  day,  and  in  the  presence  of  the  same  witnesses,  exe- 
cuted mutual  wills ;  one  of  the  testators  having  died,  it 
was  aigued  that  there  waa  part  performance  nnder  circum- 
stances which  conld  only  be  referred  to  a  contract  bftween 
the  testators  to  make  such  wills ;  but  Lord  Rosslyn,  though 
inferring  an  agreement  of  some  sort,  held  it  to  have  befn  a 
merely  honorable  engagement,  and  one  which  the  coart 
therefore  could  not  carry  into  effect. 

§  S79.  On  the  same  principle  there  can  be  no  part  per- 
formance of  an  incomplete  contract.  For  acts  to  amount 
to  part  performance,  the  contract  "  must  be  obligatory,  and 
what  is  done  "must  be  done  under  the  terms  of  the  agree- 
ment and  by  force  of  *he  agreement. "(A) 

§  573.  Where,  however,  the  owner  of  a  ship-building 
yard  proposed  to  construct  a  siding  from  it  to  a  railway 
station  close  at  hand,  and  obtained  from  the  railway  com- 
pany a  general  assent  to  his  proposal,  and  proceeded  to 
make  the  siding,  without  the  details  of  the  arrangement 
having  been  agreed  upon,  and  after  the  construction  of  the 
siding  was  allowed  to  use  it  on  terms  embodied  In  an  in- 
formal memorandum  ;  it  was  held  that  even  had  there  not 
been  any  actual  user,  the  court  would  probably  have  found 
means  to  enforce  the  completion  of  some  ari'angement  by 
which  the  company  would  have  been  compelled  to  allow 
the  siding  to  be  used  on  reasonable  terms,  and  that,  the 
memorandnm  showing  what  were  reasonable  terms,  an  ar- 
rangement on  that  footing  would  be  enforced  (i) 

§  574.  It  is,  perhaps,  scarcely  needful  to  observe  that 
where  the  possession  taken  is  not  under  a  contract  but  ad- 
verse, the  circumstance  that  there  is  no  common-law  remedy 
does  not  suffice  to  give  the  court  jurisdiction,  (j*) 

g  S7S.  The  general  character  of  the  acts  which  are  requi- 
site to  constitute  part  performance  for  the  purpose  in  ques- 
tion having  been  stated,  it  is  proposed  now  to  show  the 

</)  Cf  *Dpn.  I  S->1.  II)  Laird  t.  BlrkoohMil  B.'j  Co.,  Johni., 

(i.  sVeL.tiia  f" 

(S)  FerLonlBrouihiiin  InUk'lTB.ThjDDe 
T.  bJitlofUleufaUiSa.  L.  C,  lis. 
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xeaalt  of  these  principles  in  respect  of  some  particular 
a.ct8,(k) 

§  076.  Possession  is  in  some  cases  equivocal  in  respect 
of  the  title  to  which  it  is  to  be  referred ;(?)  in  other  cases  it 
is  not :  therefore,  the  possession  of  a  tenant,  after  the  expi- 
ration of  a  lease,  which  was  referable  only  to  a  conti'act  for 
A  renewal,  has  been  considered  part  performance  of  such  a 
contract,  (m)' 

§  577.  Still  more  clearly  "  the  acknowledged  possession 
of  a  stranger  in  the  land  of  another  is  not  explicable  except 
on  the  supposition  of  an  agreement,  and  has,  therefore, 
<x>n8tantly  been  received  as  evidence  on  an  antecedent  con- 
tract."(«.)'    Thus,  to  refer  to  an'  often  cited  case,  where'  a 

(t)  Cnail'ler,  In  iUl<1ltlon  to  tha  cur*  rn-  cmTs,  a  Ita  U.  M  *  <!.,  Vi7,Vn.    DUUDnlib 

DsrRKl  to  ill  the  lait  Kellj  t.  Aalah,  1  L.  K  ln«lf<  Ca*e.  IS  W  It  ,Tfii. 

lr..3IS,«hdre  eWiDg  CAtiiieuttoftluM  wu  (h)  Per  PJumcr,  U.  U.,   In   Uorphett  r. 

ImM  lo  be,  under  the  olreumstJinrBii  of  triB  Juii.i,  1  put, '«!.    Si*,fto«mllngK,  Muiclier 

CHw.knkulDrpartpcTronniiniM.  v    SIiiu(:1t,.i  Vern..3S3;  fyki  r.  WllJinni*.  3 

(I)  Sm  L^unorv  v.  Ulxon,  L.  R   a  H.  L..  I-l..  tsi;  Karl  ,.t  ATlear..r'l'i  Cur.  t  au  ,  TA; 

4U;  UlLlBnlv.  Hanrev.Sl  D«v..3n.  Hirxanv.  Iiunlon.l  Punhl.  Uq  ,laT:  aavan 

(«)  UDoruJt  T.  Dew.  1  Y.  A  C.  C.  CHS;  ▼  C<ir>^>]l,  1  Ball  A  lt.,Va;  Kino  t  Balm.  1 

11I..J.  Ch,IA8:  cf.  Bui^kmuUT  T.  Uarrun,  It..  343;  Dale  v.  llamJItuD.a  Ua.,881:  Pain 

ISVea.,  IH,474;  Hlllanl  v.  Har'ey,  IS  W  T.Uunmlif.S  bm.  A  UU.UO;  S.V.lDoU. 

B.,Ha;  lUJur.  ,N.a),  11B7;  Powell  v.  I^«-  A  J  ,  M, 

'  Sale  whert  poMe»*lon  hiu  been  tntered  upon.]  The  doclriiie  of  pari  perfonn- 
ance  by  posBeBsioa  of  ttiu  vendee  U  now  well  established,  bolb  iD  Ihiu  couDtiy 
and  in  Enxlaad.  Mr.  Justice  Story  sayii:  "  If  upon  a  parul  agreement  a  man 
is  admitted  into  poseesaioa.  he  ia  made  a.  tresjjawer,  and  ia  ilaliTe  to  answer  as  a 
treapawer  if  there  be  no  agreement  valid  in  law  or  equity.  Now.  for  the  pur- 
pose of  defending  himeelf  againat  a  charge  as  a  treapasser,  and  a  aull  to  uccouut 
for  the  proflta  in  such  a  casn,  the  evidence  of  a  parol  agreemeut  would  seem  \o 
1)e  admiaaible  for  hia  protection,  and  if  admiaaible  for  auoh  a  purpose  there  aecms 
no  reason  why  it  should  not  be  admissible  throughout."  Story's  Eq,  Jur., 
§  761.  See,  also,  Pugli  v.  Good,  It  Wutta  &  Ser^.,  5(1;  Simmouda  v.  Hill,  4 
Har,  AMchew  ,  231 ;  Jones  v,  Peterman,  a  3erg  tfcltawle,  ni8;  Burns  v.  Suth- 
erland, 7  Pa.  St..  103:  Davis  v.  Townacnd,  lu  Barb.,  BSiJ:  Baasler  v.  Nie«lv,  2 
Serg.  &  Rawle.  3,13:  Letcher  v.  Crosby,  3  A  K.  Marsh .  lOU;  Wilber  v  Fu'iae, 
1  Ohio  St..  2.11:  Abbott  v.  Draper,  4  Denio,  51;  Peifer  v,  Landia.  1  Walls,  ii93; 
McFurland  v.  Hall,  it  id.,  it?;  Uiller  v.  Uower,  3  Howie,  fiil:  Gill  v.  Newman. 
13  Minn..  462;  Polmor  v.  Dale,  0  Pa.  St..  83;  Smith,  v.  Underdunk,  1  Sandf. 
Ch.,  67t)j  contra.  I'atlett  v.  Bacon,  3»  Mass.,  £09.  Tlie  rule  ia  very  much 
strengthened  by  the  fact  that  tbe  posaesaion  is  accompanied  or  preceded  by  the 
payment  of  the  purebase  money,  or  some  part  of  it.  Pike  v  Morey.aS  Vt.,lt7; 
Drury  v.  Conner,  HHar.A  Johns,  383;  Stevensv,  Wheeler.  25  Dl.,  BO":  Under- 
hUl  v.  Wllliftms,  7  Blackt.,  125;  Tibbs  v.  Barker,  1  Blackf..  .W;  Byrd  v.  Odcm, 

0  Ala.,  75S:  Sutton  v.  Sutton.  18  Vt.,  Tt;  VVimberly  v.  Bryan.  53  Ga..  ]U»; 
Tllzaimmons  v.  Allen,  30  HI.,  440;  Billington  v  Welsb,  5  Binney,  120;  Gilday 
V.Watson,  3  Serg.  &  Rawle,  407;  Adama  v.  Fulham,  48 Vt  ,  5fl3;  Aster  v. 
Lamareiux,  4  Sandf.,  5M;  Kelluma  v.  Rkliardaon,  21  Ark.,  1B7.  "The 
acknowledged  poaaession  of  a  stranger  of  the  land  of  another  ia  not  applicable, 
except  on  tue  auppoaition  of  an  agreement,  and  baa,  therefore,  constantly  been 
received  aa  evidence  of  an  antecedent  contract."  Sir  T.  Plumer,  J.,  In  Mor- 
phett  v.  Jones,  1  Swanal.,  HI;  Butcher  v.  Sbeply,  1  Vcm  ,  aOJ;  Pyko  v.  Wil- 
liame,  3  id.,  4^'). 

'  But  in  these  cases  ttctual  delivery  of  poaaosaion,  or  assent  to  taking  posses- 
^n,  must  be  idiown.    Wrongful  posaesMon  in  not  sufBcient-    Jervia  v.  Smitii, 

1  Hoff.  Ch.,  470;  Lord  v.  Underdunk,  1  Sandf.  Ch.,  46]  see  Wagoner  v.  Speck, 
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parol  contract  for  a  lease  was  made,  and  tbe  terms  of  it  were 
agreed  on  between  the  proposed  lessor  and  lessee,  and  by 
the  direction  of  the  lessor  the  lessee  instructed  a  solicitor, 
who  acted  for  both  parties,  to  reduce  tlie  tei-ms  to  writing ; 
and  the  solicitor  took  a  note  of  the  terms  thus  stated  to  him, 
and  from  it  prepared  a  draft  contract  embodying  these  and 
other  terms,  which  he  subraitt^'d  to  the  Ifssor,  who  after- 
wards, without  objecting  to  it,  let  the  lessee  into  possession, 
and  directed  the  solicitor  to  ])repftre  a  lease  in  piirsnanc"^  of 
the  draft  contract;  and  a  draft  lease  was  accordingly  pre- 
pared, to  which  the  lessor  objected,  and  gave  the  tenant 
notice  to  quit : — the  court  held  that  there  was  part  perform- 
ance of  the  contract,  and  enforced  the  same  accordingly,  (o) 

§  578.  Even  where  the  possession  has  been  taken  with- 
out consent,  yet  if  the  owner  afterwards  allow  the  stranger 
to  remain  in  possession,  this  will,  it  seems,  operate  as  an 
act  of  part  performance,  (p) 

§  579.  Possession  is,  it  must  be  observed,  part  perform- 
ance both  by  and  against  the  stranger  and  the  owner  :{q} 
the  owner  has  allowed  the  stranger  to  do  an  act  on  the  faith 

to)  Pain  T,  roombi,  1  DcO.  A  J  ,M     Bee,  I^i^lKinEsdawiilnBaiiiadaii  i.  Dtud.L.  R. 

too,  Miller  v.  Finis;,  S  L  T,  (N.  S.).  SID.  1  Fl,  L  ,  17(1. 

(p)  (irSMrr  *.  lil(hel1.1B  Ve>..3H:  Pain  (oi  WIIkd  t    Went  Hutlepool  Balhr>T 

T.Conmbi.lDeO.  A  J..M.U.    See,KK>,per  Cu  ,1  UeU.  J.  .fc  H.,  47S,  4». 

B  Ham..  291;  Weed  v.  Terry.  Walk.  Oi..  EOl.  It  was  held,  in  Smith  v. 
Underdunk,  I  Bandf.  Ch.,  ■'iTO,  that  where,  upon  a  parol  contract  for  the  mie 
at  two  parcels  of  laad,  at  a  grose  price,  the  vendor  at  the  lime  of  completion, 
conveyed  one  parcel  only,  and  agreed  lo  eimvey  IJio  otber  presenlly,  and  the 
puTchaaer  paid  the  wbolc  price  and  itnlercd  iato  poEscsaon  of  both  parcela,  on 
receiving  the  deed  for  the  one,  Uie  conlrnct  was  not  merged  in  tbe  deed,  and 
ihnt  the  purchaser's  assent  to  the  delay,  and  tlie  vendor's  agreement  to  giTe  a 
deud  for  the  second  parcel,  did  not  conslitute  a  nctv  agreement,  or  Eubstitult; 
for  the  first;  but  that  the  coDveyance  by  one  pari^l  was  a  part  performance  of 
the  original  contract  In  Pugli  v.  Qoods,  ^  Watts  &  Serg.,  50,  it  was  said  thut 
the  delivery  of  the  possession  of  the  whole  of  the  land  sold,  is  sufficient,  anil 
entitles  the  parties  to  a  specific  performance.  But  in  Allen's  Estate,  1  Walls  & 
Serg.,  3tt3.  it  is  decided  that  the  delivei^-  of  possession  of  a  part  of  the  land.  In 
a  vendee  1^  parol,  is  not  alone  sufficient  to  take  the  case  out  of  the  Slnlutc  of 
Frauds.  In  Ellis  v.  Ellis,  1  Dev.  Ch.,  li'll.  a  purchaser  of  land  was  put  in  pos- 
sesgloD,  and  paid  the  purebase  money,  under  a  parol  coulracl.  Held,  thai  Ibe 
contract  was  not  tliereby  taken  out  'of  the  statute.  In  Hatcher  v.  Hatcher,  I 
McMullan's  Ch.,  311,  it  is  decide  thai  remaining  in  possession  by  tbe  pur- 
chaser,  if  he  was  in  possesion  ut  the  time  of  bis  purchase,  docs  not  constitute 
such  a  part  performance  as  will  lake  the  case  out  of  the  statute.  Bee  Brock  v. 
Cook,  3  Porter,  4S4;  Jobuson  v.  Glancy,  4  Blackf..  04.  But  if  tbe  vendee  takes 
and  continues  posaession  of  the  iiremises,  under  tbe  contract,  and  eepedally  it 
be  makes  valuable  iniprovcmeuls  on  them,  this  will  be  sufficient  to  satisfy  the- 
statute.  Johnston  v.  Glancy,  4  BInckf.,  91;  Tibbs  V.  Barker,  1  id.,  58;  More- 
land  V.  Lemaster,  4  id.,  883";  Thornton  v.  Henry,  2  Scam.,  218;  see  Keats  v. 
Eector,  1  Pike,  8B1. 
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of  the  contract,  viz.,  enter  on  the  land:  the  stranger  has 
allowed  the  owner  to  do  an  act  on  the  faith  of  the  contract, 
viz.,  withdmiv  from  the  land.  They  are,  therefore,  both 
})Onnd. 

§  580.  Possession  U,  as  already  pointed  out,  part  per- 
formance as  well  against  a  company  as  against  a  natural 
person,  (r) 

§  581 .  It  is  not  only  in  contracts  for  a  sale  or  a  lease  that 
possession  is  part  performance.  It  may  let  in  parol  evidence 
of  any  c<mtnict  explaining  the  possession.  Thus,  where  A. 
was  in  possession  of  his  own  land  subject  to  a  mortgage, 
and  he,  as  he  alleged,  contracted  witli  B.  that  B.  should 
purchase  the  land  Trom  the  mortgage*^  and  hold  It  for  the 
benefit  of  A.,  subject  to  certain  terms  for  the  repayment  of 
the  purchase  money,  and  B,  afterwards  set  up  the  purchase 
as  being  an  absolute  one  for  his  own  beneht,  the  continued 
possession  of  A.  as  owner  of  the  land  was  held  to  be  part 
perfonnance  of  the  contract  alleged  by  him.(5)  In  another  , 
case  A.,  by  parol,  agreed  to  allow  B,  the  occupation  of  a 
leasehold  house  for  life,  on  payment  merely  of  ground  rent, 
rates  and  taxes.  B.  was  put  into  possession,  and  that  iws- 
session  was  held  to  pr.eclude  any  objection  on  the  ground 
of  the  statute.{^) 

§  583.  Many  cnses  have  also  risen  in  respect  of  marriage 
contracts,  where  the  part  perrormance  has  excluded  the 
operation  of  the  statute.  Thus,  in  a  case,  where  there  was  a 
parol  promise  before  marriage  to  give  certain  property  to  the 
married  pair  by  tliefatlierol'the  intended  wife ;  themaniage 
toolt  place,  and  was  followed  by  the  delivery  up  of  posses- 
sion to  the  son-in-law,  expenditure  of  money  by  him,  and 
the  absence  of  all  disturbance  on  the  part  of  the  father-in- 
law  ;  these  acts  were  held  to  be  in  part  performance  of  ihe 
alleged  ante-nuptial  contract.(?i)  And  so  where  a  father 
verbally  promised,  in  considenition  of  his  daughter's  mar- 
riage, to  give  her  a  house  as  a  wedding  present,  and  imme- 
diately after  the  marriage  put  thedaughterand  her  husband 
into  possession,  and  continued  himself  to  pay  what  became 
due  to  a  building  society  in  respect  of  an  existing  mortgage 

(r)  8  C. 

m  r.toon'nT,  WrlihUM  t,.  J.  Ch.,TiWI:  S. 
€..7W,IU.3.V:  1  IMI'  A  J.lfl 
(0  Col«  V.  mUogton,  I..  O.  IS  Eq.,  174. 
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on  the  liouse,  it  was  held  by  the  coart  of  appeal  (affirming- 
the  decision  of  Malins  {V.  C.),  that  the  possession  took  the 
case  out  of  the  statute,  and  that  the  balance  due  to  the 
building  society  on  the  father's  death  was  payable  out  of 
his  estate,  (b) 

§  S§3.  The  same  principle  applies  in  cases  of  family  ar- 
rangements involving  the  giving  up,  partition,  or  exchange 
of  land  ;  so  that  though  such  arrangements  may  be  by  parol^ 
yet,  if  tUey  be  followed  by  aninterrupted  exclusive  enjoy- 
ment of  the  seveml  lands  in  pursuance  of  the  arrangment, 
the  court  will  specifically  enforce  them.(w5) 

§  584.  In  considering  this  effect  of  possession  where  the 
acquiescence  has  been  of  very  long  duration,  the  court  will 
regard  the  lapse  of  time  as  a  circumstance  against  allowing: 
the  statute  to  be  set  up.(3T)' 

§  585.  The  laying  out  of  money,  provided  it  be  such  as 
would  only  be  likely  to  take  place  in  pursuance  of  such  a 
■  contract  as  that  alleged,  and  it  be  with  the  privity  of  the 
other  party,  is  an  act  of  part  performance,  (y)  Therefore^ 
where  a  proposed  lessee  eatered  and  built,  the  acts  were 
held  to  be  such  -.(z)  and,  again,  the  alteration  of  a  garden 
fence  and  the  plantation  of  a  meadow  with  the  privity  of 
the  other  party,  and  partly  at  his  expense,  by  a  tenant  in 
possession,  were  held  acts  of  part  performance,  evidencing 
a  contract  to  demise  the  meadow  for  a  term, (a)'    8o  the  ex- 

i"!  UoEle;  V.  Uuiilry,  1  Ch.  D,  IS:  Md.,       <x\  BUekteid  T.  Bockpatilck,  SBc9ir.,in; 
-, .  _ '  puoT  Bwfonl,  L.  a.  1» 


i)  SlorlilrT  T    ntuchlrv,  IV.  A  n.,  IS;    l:q  ,eTd;  fl  Ch..  Ml. 
Je  T.  Nrale,  IKr.sT:!;  M  llllHm*  t.  WlJ-       <ifj  u  IIIit.  BtnulJIi 


d,SSBeiiT.,IU. 


r.  etnHlJlnf:,S''ai.,STB 
.n.1.  ...  ...j„u,       ,.,  «..n^.i  V    FiMter.ftVln    AIt,  . 

I,  t  i,i  Uuud  T.    *i;  Ktmninv,  Jiinnjn,  IflL.  T.,Ua. 


>  Thus,  where  a  vendee  having  paid  part  of  ibc  purcbnse  mooej  of  land 
uuder  a  parol  at^recuiL'nl,  hnd,  logx^lher  with  h[a  bisint.  beta  in  pOBSesaioa  for 
several  years,  this  was  Ihoujrbt  hufflcitiit  to  lake  Ihe  case  out  of  the  Slniule  of 
Fniuda.  nnil  1o  entitle  llic  heirs  tu  a  specific  perfonnatico  of  the  agreement. 
Cox  V.  Cox.  Pi-ck.  4i;i;  see  Unx  k  v.  Uoolt,  3  I'ort.,  AM. 

:c  Boniier  t  Caldwell,  Ilurring  's  Ch. 
04:  Tihbs  v  Barker,  I  id..  58:  Morelnnd  v 
Henr)-.  2  Scani.,  'Zlf.  ItuI  wliere  u  father  promised  Lin  son  that  if  lie  would 
remain  with  ami  rurry  on  his  fiirm,  he  would  leave  Lim  the  farm  at  hie  death, 
the  son  having  already  continued  with  Litn  two  years  after  he  came  of  age,  it 
was  held  that  llie  louliuuance  of  the  sou  to  cultivate  snd  msnage  the  tamii 
and  his  makinfr  cxteusire  improvemcats  thereon  at  his  own  expense,  ft  uot 
appearing  that  he  agreul  to  do  so  by  the  t^untmct  alleged  to  have  been  made- 
with  his  father,  were  not  considered  a  part  performance  of  the  coDtract,  such 
as  would  take  the  case  out  of  the  sialule.  Carljslc  t,  Fleming,  Uarrlng.'*. 
Ch.  421. 
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iwnditure  of  money,  in  alterationa  and  repairs  of  the  prop- 
erty, by  a  snb-lessee  with  the  knowledge  of  the  owner  has 
been  held  to  be  part  performance  of  tlie  contract  by  the 
owner  to  let  to  the  sub-lessor.  (J) 

g  S86.  The  expenditure  of  money  differs,  it  will  be  ob- 
served, from  possession,  in  two  respects ;  the  one,  that 
whilst  mere  possession  is  referable  to  a  tenancy  at  will,  as 
well  as  to  a  larger  estate,  the  laying  out  of  any  considera- 
ble sums  of  money  is  rationally  to  be  referred  only  to  some 
contract  to  confer  a  substantial  interest  in  the  property ; 
the  other,  that  whilst  possession  cannot  be  supposed  to  be 
continued  by  a  stranger  without  the,  knowledge  of  the 
owner,  a  person  in  possession  may  well  lay  out  money 
without  the  owner  s  cognizance ;  and  what  is.  therefore, 
necessarily  inferred  in  the  one  case  must  be  proved  in  the 
other. 

§  ff87.  There  are  cases  where  it  has  been  held  that,  as 
money  spent  in  repairs  easily  admits  of  compensation,  such 
expenditure  is  no  part  performance,  and  consequently  does 
not  avail  to  take  a  case  out  of  the  statute  ;(c)  and  where 
the  acts  relied  on  are  proper  to  be  brought  before  a  jury, 
and  can  be  answered  in  damages,  or  are  in  the  nature  of  acts 
of  preparation,  ((i)  they  will  not  be  considered  as  part  per- 
foi  mance.  But  nothing  can  be  clearer  than  that  there  are 
many  nets,  easily  enough  admitting  of  compensation,  whioh 
yet  amount  to  such  jiart  performance  as  will  enable  the 
court  to  enforce  a  parol  contract. 

*  §  588.  If  the  laying  out  of  money  in  alterations  in  pur- 
suance of  a  contract  is  a  part  performance  of  it,  it  might  be 
snpposed  that  making  a  payment  of  the  purchase  money 
payable  under  the  contract  was  yet  more  clearly  a  part  per- 
formance. But  this  cannot  be  said  to  be  the  case ;  for  it 
st'ems  now  Co  be  decided  that  the  payment  by  the  purchaser 
to  the  vendor  of  the  whole(c)  or  a  part,  whether  substantial 
or  unsubstantial,  of  the  purchase  money,  is  not  an  act  of 

also,  Stockli*  T    Blockler.  1  V.  A  Tt..  St;    Str.too, 
'l<n<i<n  v.  .UHilllmlL  I   Itill  A  tl..  SBS;  HuncLy    (J,.  TO,  SJ.     UI-II 
'..  ler:  Sareome  r.  mn-    Eq.,  !4j;  UuMi 


l.*«,5Tl;  FsmiLl 
S6S;  Nurrll  v.  Jncki 
iMIIIudv.  UBTTer.l! 
~(b)  WllUimi  T.  Eiau,  L.  K.  IS  Bq  ,  U7.    T.'M.<^Mt^i'DiC!!'M.''ii'a.',  tail 


DUtlnnilihMlllKrdv.UBTTer.UBraT.,        lUi  O'lUliirr  Thntnpiinn.l  Cox, ! 
[()  See  par  Knight  llruc«,  I.  J.,iu 
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part  performance  wliich  will  take  the  parol  contract  out  of 
the  slatute. 

g  580.  The  gi-oimds  of  this  decision  seem  to  be,  first, 
that  the  mention  of  part  payment  in  the  17th  section  of  the 
Statute  of  Piauds,  and  the  silence  in  that  respect  of  the 
4th  section,  must  be  taken  to  show  that  the  legislature 
did  not  intend  that  part  payment  should  be  binding  in 
cases  of  the  sale  of  lands ;(/")  and,  secondly,  that  the 
money  may  Ijc  repaid,  and  that  both  parties  will  then  be 
in  the  situation  in  which  they  were  befoiMs  the  contract, 
without  either  party  having  gained  any  inequitable  advan- 
tage over  the  other,  (y)  This  is  a  case  where,  for  the  act 
done,  there  are  alternative  remedies,  one  by  the  execution 
of  the  contract,  and  the  otlier  by  repayment, — and  the  elec- 
tion to  put  the  other  party  to  the  latter  i-eniedy  is  no  fraud. 
It  has  been  truly  said  that  this  reasoning  overlooks  the  pos- 
sibility of  an  insolvency  inter\"ening  and  prevt;nting  the 
repayment  of  the  purchase  raoney,(,7)  and  it  is  difficult  to 
say  that  the  leasoning  is  satisfactory,  but  the  courts  have 
acted  upon  it. 

The  law  upon  this  subject  has  been  somewhat  vacillating. 
In  a  case  before  Lord  Hardwicke,  he  held  part  payment  to 
be  part  performance  ;(/i)  but  this  as  a  general  jnoiiosition 
was  early  overruled.  The  question  then  arose  whether, 
although  payment  of  a  small  installment  was  inoperative, 
payment  of  the  whole  or  of  a  substantial  part  of  the  price 
would  not  be  an  act  of  part  performance.  Lord  Rosslyn 
maintained  the  affirmative  of  this  question ;(/)  but  Lord 
Redesdale  denied  any  such  distinction  •,{j)  and  Lord  Rosa- 
lyn's  decision  seems  now  to  he  overiuled,  upon  the  ground 
that  it  is  impossible  satisfactorily  to  disciiminate  between 
substantial  and  unsubstantial  part  payments.(^)' 

<n  CIIntinT.''nnkMS''h.ALer.£!i  Valt  i 

T.  kviiiiA,4y.  AC  Ex.. BIS.  I 

W)  Uimin  r- i.ooke,  1  S^n.  4  I.cf,  K,  ( 

SI  IJ  Vi'o.  Ml,  ii->te  by  (he  reporter  (j,  InClliiao  v  Cwkc,  1  Soh.  &  l.rr.,». 

>Liiwin  T.  Mcrilna,!  «».,  4.    ow.oKm.       (il  Wall  v.  Ev»ii»,4  T.  * 'I.  Bi..  STB.    See 

Cblid  V.  CnmlHT.  .1  Sw  .  4£l  n.  Sx  pute  Hootwr,  le  Vm ,  f!t. 
(J>  WWII  V.  UelU^iirn,  4  VeiL.Tid.    Si:«  Ihc 

'  See  Slory'K  Eg.  Jiir.,  S  760.  In  this  country  ilio  decisions  upon  this  point 
arc,  t>y  nn  iiK.'aiiit.  barniouiotis.  In  VirjziiiiiA  mid  Mii^sissippi,  it  has  U'cn  held 
that  pari  poynitrt  of  llic  purchnse  money  is  not  snch  a  pirt  pcrTomiance  of  a 
parol  contract  fur  the  snk'  of  hinds,  as  to  tiikc  nn  Hgreement  imt  of  the  Statute 
of  Frauds.  Jaokwin  v.  <;utriicht,  5  Munf..  8(W;  Hood  v.  Bowman,  1  Freem.'i 
Cb.,  JtlJ:  and  >kv  Hntcber  v.  Hatcher,  1  JIcMullan's  L'h.,  311.    In  ilichlgaa  It 

i;q,t7,:-rb;G00<^lc 
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g  500.  PajTnent  of  the  auction  ilnty  has  been  held  not 
to  be  part  performance,  it  being  by  the  revenue  laws  essen- 
tial to  the  contract,  and  "that  without  which  there  would 
have  been  no  contract  cannot  be  said  to  be  in  part  perform- 
ance of  the  contract."(^) 

§  301.  The  same  vacillation  which  characterized  the 
coarse  of  the  authorities  on  payment  of  the  purchase  money 
as  part  performance,  has  attended  the  cases  dealing  with 
the  question  whether  payment  of  an  additional  rent  is  to  be 
treated  as  part  performance.  In  the  earliest  case  on  the 
subject,  it  was  laid  down  that  such  a  paymrtit,  if  shown  or 
admitted  to  be  on  the  foot  of  the  contract,  is  a  circumstance 
of  part  performance. (m)  It  was  subsequently  determined 
not  to  be,(«)  but  this  decision  appears  to  be  ovei-mled  by 
the  case  of  Nunn  v.  B'abian,(w}  wliere  a  landlord,  having 
verbally  agreed  with  his  tenant  to  grant  him  a,  lease  for 
twfnty-one  years  at  an  increased  i-ent,  died  before  the 
execution  of  the  lease,  but  after  having  received  from  the 
tenant  one  quarter's  rent  at  the  increased  rate:  and  it  was 
held  that  this  payment  constituted  a  sufTicient  act  of  part 
performance  to  take  the  case  out  of  the  statute. 

§  393.  It  is  not  easy  to  think  that  the  whole  group  of 
cases  dealing  with  the  payment  ov  expenditure  of  money 
on  the  footing  of  a  contract  U  satisfactory.  It  would  seem 
reasonable  to  hold  one  or  other  of  two  things  :  that  all  pay- 

(nPBTGTmDt,U.R,lnBuckiii.-i«ttTv.lljr-  {")  I..  R  1  Ch..SS.  Cnneltler  llowe  T.  nsll, 

nt.TVtt,Sa.  I.  tC.  4  Fq  ,«£;  ArchbulU  t.  HowUi,  1.  R.  1 

(•I)  Wills  T.  SInwMl  «,  S  Vfl*.,  STB.  C.  L  ,  8.8 
(■)  O-UerUbf  v.  Ueiliiu*,  1  sch.  ft  Ler. ,  123. 


ngheld,  in  McMunrio  v.  BcoDett,  Hnrriug.'s  Ch.,  IM,  Ibat  the  payment  of 
thevhole  of  the  purchnse  money,  ctearly  in  pursuance  of  a  ileflnitc  Hud  miitUHl 
pMol  agreement,  ia  sulllciptit  to  Xnke  tlic  casu  out  of  ttie  stntuti; ;  Imt  Itie  pay- 
HKDlofa  trifling  amount  i>f  the  oonsidcratlon  ia.  In  no  ease,  of  itsdf,  BuMcient. 
But  in  another  case.  Towaaend  v.  Houston,  llarriiig.'s  ('b, ,  H'ii,  it  ivaa  decided 
dint  payment  of  part  of  the  purchase  money  is  Huch  a  piirt  performauco  of  a 
pantl  agreement  for  tlio  salo  of  land,  aa  lo  take  a  cunlract  out  of  tlin  statute 
and  authorize  a  decrre  for  n  sp<.>cllic  performnnni.  In  Cunncciicut,  it  la  laid 
in  Downey  \.  Hotciiiiias,  3  Day,  i-ia,  liint  the  iegiatature  ailopled  nut  only  the 
Eaeiiili  Siatute  of  Fraudn,  but  also  tlie  conitriiction  given  to  it  by  the  courta 
io  Englaad.  The  name  remark  is  made  ia  refensncu  (o  PeiiiiHylvania,  in  Pngh 
V.  Good,  !i  Walls  &  Siirg.,  .lit.  And  in  Parker  v.  Weils,  K  \VliaTt.,  IM,  pay- 
ment of  ilio  purcliKsc  money  liy  the  voudeo  of  Inuii.  undi-r  a  panii  contract  of 
<ale,doeB  not  alone  take  tlie  contract  out  of  the  atatiilc.  Norih  Carolina.  South 
Carolina.  Missouri.  Indiauu  and  Otiio,  have  followed  the  same  mlc,  au<l  hold 
tlK  payment  of  all  tlie  purchase  money  ax  inautBclent  to  aiitigfy  the  alatute. 
Ellis  V  Ellis,  1  I>eT.'aCL,311:  Smith  v.  Smith,  t  Ricli.'sCh,  litO;  Anderson 
T- 1  hick,  1  Bailey's  Ch..  \lv;  Bean  t.  Valle,  3  Mia.,  126;  Johnston  v.  Qiancy, 
«  Blackf.,  B4;  Site  v.  KeUer,  <l  Ham.,  *eS;  Pollaid  v.  Kioner^  Id.,  6iS. 
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ments  of  money  made  by  one  contracting"  party  with  the 
knowledge  of  the  other,  and  on  the  faith  of  the  contract, 
Bhoiild  be  deemed  acts  of  part  performance  for  the  purpose 
in  question ;  or  tliat  none  of  such  acta  should  be  deemed  to 
be  part  performance,  and  that  the  coart  should  in  all  these 
cases  think  that  the  possibility  of  repayment  deprived  them 
of  any  effect  on  the  Statute  of  Frauds.  It  does  not  seem 
reasonable  to  halt  between  the  two  opinions. 

g  093.  Marriage  alone  is  not  a  part  performance  of  a  con- 
tract in  relation  to  it :  for  to  hold  this  woold  be  to  ovemile 
the  Statute  of  Frauds,  which  enacts  that  every  agreement 
in  consideration  of  marriage  to  be  bindina  must  be  in  writ- 
ing.ip)'  Accordingly,  where  there  was,  before  marriage,  a 
contract  by  parol  for  the  settlement  of  pai-t  of  the  wife's 
property,  and  that  the  husband  should  take  the  rest,  which 
he  did,  bat  there  was  no  settlement  made ;  and  the  wife 
subsequently  filed  her  bill,  stating  these  facts,  for  the  pur- 
pose of  obtaining  a  declaration  of  her  rights  in  certain 
property  coming  to  her,  and  the  husband,  by  his  answer, 
admitted  the  statements  in  the  bill,  and  a  deed  was  then 
prepared  purporting  to  be  a  settlement  on  the  wife  in  pur- . 
suance  of  the  contract,  and  was  signed  but  not  acknowl- 
edged by  the  wife ;  in  a  suit  by  a  plaintiff  cLaiming  under 
the  settlement  against  the  heir,  it  was  held  that  there  was 

«PerLan1  llanlidckela  TajlorT.  Beeah.  K.  B.,  In  Warden  i.  Jonei,  IR  Hmt.,  t'T!  (8. 

I  8<-n.,mTi  i>erL.>T<l  Thnrlow  tn  Dan-  C  on  apunl,  S  IM  Q.  A  J.,  TS).    Cuu^lder 

ilM  T.  Dut«i>«  I  Vm.  Jun  ,  IM.    A>  to  int«  Ullchn» T.  Horbett, MW.tt-.tM. 
cue,  *«•  tbn  othwmtloai  v{  Lord  Kumllly. 

■  Tbu  clause  bas  Dot  been  eaactcd  la  all  of  the  States;  but,  nbercver  it  hai 
bcea,  the  requiremculB  of  the  EdeUbIi  statute  must  be  compiled  with,  and  lis 
entire  inCcrnret&tion  received.  Pan.  on  CoDtr.,  vol.  1,  pp.  S47,  519,  and  pp. 
5M,  ttH,  vol.  2,  p.  810  (note  ss). 

Marriage  conlracU ;  «M«p(vwi.]  "Thei-e  is  a  difference  between  agrecmcntB 
on  mamiipj  being  carried  into  execution  and  oilier  Hgreemcnls:  for  all  Sigree- 
ments  beaidca  are  conBidcred  as  entire,  und.  if  either  of  the  partiei  fail  in  per- 
formance of  the  agrecmcDl  in  part,  it  cnnnot  be  decreed  iti  specie,  but  muel  be 
left  to  an  action  at  law.  In  marriHf^  aKreementii  it  ia  otherwise ;  for,  though 
Uie  relallons  of  the  husband  or  wife  ahould  fall  in  the  performance  of  their 


ert,  yet  the  children  may  compel  a  performance.  If  Ihe  mother's  father,  for 
itance,  h'lth  agreed  to  give  a  portion,  and  the  husband's  father  hath  agreed 
to  make  a  settlement,  though  the  mother's  father  do  not  give  Ibc  portion,  yet 
the  cliildren  may  compel  a  settlement,  for  non -performance  on  one  pact  shall 
be  no  impediment  to  the  children's  receiving  tbc  full  benefit  of  the  settlement. 
Bo,  if  there  be  a  fsihire  on  the  purl  of  the  father's  relations  it  is  the  same." 
Lord  Hardwick.  in  Harvey  v  Ashley,  8  Atk.,  611 ;  see  also.  Lloyd  v.  Lloyd, 
3  My.  &  Or.,  ^04;  Dennison  v,  Golhring,  7  Pa.  St.,  IW;  King  v.  Whitelv,  10 
Paige's  Cb.,  iHa-,  Nenes  v.  BcolC,  U  How  .  187;  S  Story's  £q.  Jur.,  gOIM. 
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no  part  performance  by  marriage,  nor  any  other  part  per- 
formance of  the  parol  contract,  and  that  it  was  void  and 
all  the  subsequent  proceedings  ineffectual. (?)' 

§  594  In  a  case  already  referred  to,  the  intended  hns- 
band  and  wife,  previously  to  mamnge,  agreed  by  a  writing, 
which  was  held  to  be  unsigned,  that  the  husband  shonld 
have  the  wife's  property  for  her  life,  i>nying  her  a  certain 
sum  by  way  of  pin-money,  and  thiit  she  should  have  it  back 
again  after  his  death;  and  instructions  were  given  for  a 
marriage  settlement  to  have  that  effect ;  but  no  settlement 
was  ever  executed,  the  husband  promisins,  as  the  wife 
alleged,  to  make  a  will  giving  her  all  his  property— a  prom- 
ise which,  if  made,  he  did  not  keep.  After  the  husband's 
death  the  wife  sought  specific  performance  of  the  ante- 
nuptial arrangment,  but  it  was  held  that  there  was  no  con- 
tract in  writing  within  the  statute,  and  that  the  marriage 
was  no  part  performance. (r)  This  decision  was  affirmed  by 
the  House  of  Lord8,(«)  but  the  question  of  itart  perform- 
ance was  not  there  argued. 

{g,  Lnuence  t.  Tlcraer,  1  Uao.  ft  G  .  Ul.       {*)  L.  B.  S  H.  L  ,  IIT. 
irj  Citju  V.  CalQD,  L.  B.  1  Cb..  IST. 

'  MarrUige  at  part peiformanee.']  Agreements,  In  coDHldcratiou  of  marriage, 
in  order  tu  be  binding  under  Ihe  Statute  of  Fraudfl.  must  ho  in  wiitiug;  nmr- 
risfco  alone,  tlienifure,  will  not  constitute  ouch  an  act  of  part  perfurmaDcv,  as 
vill  rtnder  vnlid  a  parol  contract  made  in  relation  toll.  ''Tlie  sut>sequont 
marringe  Ih  not  deemed  a  part  performaocc  taking  the  case  out  of  tbc  Nlnlute, 
contrary  lo  the  rule  wliicli  prevails  in  other  casea  of  contract.  In  this  n«pcct 
Itisaiwaya  treated  aa  a  peculiar  t-asc  slniidiug  on  its  own  grouod."  Slory'a 
£q.  Jur.  In  some  of  the  Staien  mutual  ]>romigeB  to  man'}',  ai«  expressly  ex- 
cepted from  Ibe  operation  of  tlie  atatute.  Theae  are,  Alabama.  Itev.  Code  of 
ItMT,  ^  im-Z:  t'alifumU.  Code,  g  1034;  Kentucky,  R.  S.,  ch.  22,  §  1  -,  Minoc- 
BOta,  Stat.  1S73.  vul.  1,  p.  SDi.  §  6,  aubd.  S;  Nebraska.  Htat.  1678.  cb,  Hi,  ^  (i; 
New  York,  R  b.  (0th  ed,),  vol.  3,  p.  343;  Wisconsin,  SUit.  1871,  di.  107.  §  3. 

TVou  within  aihick  Iht  eonlrncl  it  to  be  ptrformtd'^  The  English  statute,  and 
tlie  atatutea  of  several  of  the  Stales,  makes  it  esseniiiJ  to  the  validity  ot  any 
verbal  agreeniint,  and  to  the  maintenance  of  any  nciion  upon  It;  that  it  is  to 
be  performed  within  the  apnce  of  one  year  from  tlie  making  uf  the  aamc.  In 
New  York,  and  iu  some  of  ibe  other  titules,  any  such  cnntnict,  witii  tlii^  excep- 
tion of  lenses  for  one  year  or  less,  are  void.  Peter  v.  Coiupiun.  Skiinir,  'A'A; 
Qilbert  v.  Sykcs,  10  East.  150;  WcIIh  v.  Horton.  4  Blng.,  40;  Kiii);  v.  Hanna, 
9  B  Hod  .  W»;  Peters  v.  Inhili.  of  Westboruugb,  19  Pick.,  3ltS;  Izord  v.  3Iid- 
dlcton,  1  Dewau.'B  Cb.,  116;  Thompson  v.  Gordon,  3  Strobh.,  ItiU;  Blake  v. 
Cole,  22  Pick..  97;  Clark  v.  Pendleton,  SO  Conn.,  4U6;  Howard  v  Bergi-n,  4 
Dana,  187;  McLees  v.  Hale.  10  Wend  ,  426;  Ellicott  v.  'I'urr.ir,  4  Md.,  470; 
Arcber  V.  Zeb,  5  Hill,  300;  Tolley  v.  Green,  3  Sandf.  Ch.,  91:  Itoberts  v.  llock- 
botlom.  7  Mete,  46;  U-on  v.  King,  It  id,  411;  Doyle  v.  Dickson.  Vl  Mass-, 
SOU;  Quackenbuifa  v.  Eble.  5  Barb..  401i.  Where  it  is  not  the  intention  and 
understanding  that  the  contract  ahall  bo  performed  within  a  year,  it  ivill  not 
be  taken  out  of  the  operation  of  Ibe  statute  by  the  fact  that  It  is  possible  to 
perform  it  within  that  time.  Boydell  v.  Drommond,  11  East,  142;  Herrin  v. 
Butters.  20  Me  .  lIB;  contra,  Ellicott  v.  Turner,  4  Md.,  47U. 
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§  S9S.  There  may,  of  course,  often  be  acts  connected 
with  the  marriage  which,  as  independently  of  it,  they  would 
be  acts  of  part  performanc*,  are  not  the  less  so  from  Wing 
done  in  connection  with  it,  and  therefore  differ  from  cases 
where  the  marriage  is  the  sole  act  relied  on.  Thns,  in  a 
case  which  was  uliimately  decided  by  the  House  of  Lords, 
it  was  held  that  the  execution  by  the  husband  of  a  settle- 
ment in  pursuance  of  a  parol  contract  entereti  into  by  him 
with  the  lady's  father  previously  to  the  marriage  being 
something  over  and  above  the  marriage,  was  an  act  of  part 
performance  of  the  parol  contract  entei-ed  into  previously 
to  it.{t)  In  the  case  of  Warden  v.  ,Jone8{M)  it  was  held  by 
liord  Romilly,  M.  R.,  that  the  execution  of  a  settlement  is 
no  act  of  part  performance  where  the  previous  parol  con- 
tract is  between  the  intended  husband  and  wife  only,  and 
not  between  the  husband  and  some  third  person,  and 
that  such  a  settlement  must  be  considered  a  vohinlary 
deed ;  and  this  decision  was  affirmed  by  Lord  Ci-iin- 
worth. 

§  ff»6.  The  cases  in  which  the  court  relieves  on  the  ground 
of  marriage  in  fraud  of  a  parol  contract  entered  into  pre- 
viously, must,  of  course,  be  distinguished  from  rases  in 
which  the  marriage  itself  is  set  up  as  part  performance  of 
the  contract.(B) 

I  597.  But  though  marriage  be  not,  cohabitation  may  be 
a  sufficient  act  of  part  performance.  In  a  separation  deed, 
the  husband  covenanted  with  a  trustee  for  the  payment  of 
an  annuity  to  his  wife  ;  shortly  before  the  death  of  the  hus- 
band, his  wile  returned  to  him  upon  the  faith  of  a  promise 
made  by  the  husband  to  the  wife  and  her  trustee,  that  if 
she  would  do  so  he  would  continue  to  pay  the  annuity  and 
would  charge  it  upon  Ins  real  estate.  He  died  without 
having  done  so,  and  it  was  held  that  the  contract  could  he 
enforced  against  the  devisees  of  the  husband,  on  the  ground 
of  part  perfonnance.(«)) 

§  598.  As  acts  done  prior  to  a  contract  cannot  be  referred 

If)  HtmniertleT  T,  Do  Itlsl,  II  CI.  A  Fin.,  BlOTTnr<)4  ItaO.  M.  A  Q.,  i37  rt.  S^Hmoa 
«,Mn.;  SureomeT,  I'lnnlger.S  IHjO.SI.4    t   U..1.|i»  m.  it  Er    "    ««-h.^.a. 


hnn-fk«i|>cr  nn'l  g1*lng  up  nrli<-r  prOHijrcU 

,Di«*'*'''u.«J.. '".    '- "" ■_ii...D._„i —    *    .._ — • 

■rv,  ]  US 


I)  »  !»*«»..  I'll  nn  »p|«»l  t  Df  G.  &  J..  "8.    In  llftwere  irgnnlwl  T-v  Sirphen,  J  ,  bh  put 


(w)  WebBiBT  T    n  EbtlCT,  I  ?m.  A:  G.,  tS»;    on  ap(e>l.  IT.  H.,  IBHl,  p.  08. 
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to  it  as  done  in  pursuance  of  it,  they  can  never  be  treated  as 
acts  of  part  performance,  (a:) 

§  509.  And  so,  also,  acts  subsequent  to  the  contract,  and 
even  in  pursuance  of  it,  if  not  strictly  in  performance  of  the 
contract  as  between  the  parties  to  it,  but  preparatory  to 
such  performance,  cannot  be  taken  as  part  performance. 
It  is  evident  that  acts  of  this  sort  may  be,  and  for  the  moat 
part  are,  the  mere  acta  of  the  party  doing  them  :  the  other 
party  is  not  necessarily  cognizant  of  them,  and  consequently 
he  is  not  so  bound  by  them  as  to  render  it  fraudulent  in 
him  subsequently  to  refuse  to  carry  the  contract  into  effect. 
Therefore,  giving  instructions  for  a  lease, (y)  putting  a  deed 
into  a  solicitor's  hands  to  prepare  a  conveyance, (2)  giving 
orders  for  a  conveyance  to  be  drawn  and  going  several  times 
to  view  the  e8tate,(a)  the  execution  and  registration  of  the 
deeds  by  the  vendor,(i)  and  the  admeasurement  of  the 
estate,(c)  have  all  been  decided  not  to  be  acts  of  part  per- 
formance binding  on  the  otlier  party  to  the  contract.  So 
again,  where  it  was  a  condition  of  the  contract  that  the  plain- 
tiff should  obtain  a  release  of  a  right  from  a  third  party, 
whicli  the  plaintiff  did  obtain  by  payment  of  a  valnable  con- 
sideration ;  it  was  held  to  be  merely  a  preparatory  act  on 
the  part  of  the  plaintiff,  and  not  a  part  performance  of  the 
contract,  (f^)'     And  the  appropriation  of  money  by  a  party, 

IX)  ParkerV.  Smllh,  1  CiLl.iKS.  823  (bj  HawklniT.  HolmM.lF.  Wmi.,  7T0;  at. 

(■)  Cule  T,  WhlW,  clUd  1  Bru.  C.  C,  Va.  Plillllua  v.  Sdw&titu,  33  Beav..  m.  US. 
(z|  Redilng  ▼.  Wllkci,  S  Bni.  C.  V.,  400.  (cl  Fenihroke  v  Tliarpo,  S  tiw.,  1S7  d. 

(a)  CJerk  v.  Wrlitit,  1  Atk.,  Hi  Cooke  v.        (d]  O'Belllr  t.  TbompMD,SCox,i71. 
Tombs,  i  Anatr  .  *W. 

'  Pajfmert  of  moTiey  aiont,  is  not  pari  p«rfoTtiinnce.'\  The  rule  ia  now  well 
settled,  and  all  tlie  best  autliorllics  aerce,  that  llic  vendee  niJl  not  be  entitled 
to  the  speciSc  pcrformaDce  of  a  parol  contract  for  the  purchnsc  of  real  prop- 
erty or  an  interest  therein,  merely  upon  the  payment  of  money,  where  nothtog 
else  is  done,  Newland  on  Contracts,  ch.  10,  p.  187;  O'Herfihy  v.  Hedges,  1 
Leb.  &  Lef  ,  130:  Colca  v.  Trecothlck,  9  Vw.,  2:14;  Alsop  v.  PnHen,  1  Vern. 
-<ri\  Lord  Pengall  v  Ross,  2  Eq.  Cas.  Abr.,  48,  pi  13;  Uske  v.  MorrU.  2  Ch 
Ois.,  130:  Jackson  v.  Cutrigbt,  5  Alunf.,  80!);  Garner  v.  Stubblefleld,  5  Ten. 
6.V!;  Hiulbi  t.  Lassabee,  4  Ala..  712;  Bluck  v.  Black,  15  Gn..  44-^;  Hart  v 
McLellan.  41  Ala.,  251 ;  Sites  v.  Keller,  6  Ohio,  483;  Dugan  v.  ColvUle,  8  Tei., 
130;  Wood  V.  Jonea,  8.1  id.,  04;  Netherly  v.  Kpley,  31  id.,  434;  Parker  v. 
Wetla,  G  Whart.,  1.18;  Hood  v.  Bowman,  Freeman's  (Mias.)  Ch.,  290;  Blanch. 
ard  T.  McDougall,  6  Wis.,  107;  Smith  v.  Finch,  8  id.,  345;  Cogger  v.  Lansing, 
43  N.  T-  559;  Cole  v.  Potts.  ION.  J.  Eq.,  67;  Park  v.  Lcawright,  20  Mo.,  HO 
UDderbill  v.  Allen,  18  Ark.,  400;  Workman  v.  Guthrie.  StJ  Fa.  St.,  44.1;  Bladett 
v.Hlldrcth,  103  Mass  .  401;  I-ang  v.  McLaughlin,  14  Minn.,  72:  Odol!  v.  Mon- 
tross,  68  N.  Y.,  499;  Gilbert  v.  TruHtees,  etc.,  12  N.  J.  Eq.,  180. 

Ju3^  Slory'i  rule  at  to  part  performance.']  "Nothing  ia  to  be  deemed  apart 
performance  wiilch  doea  not  put  the  party  into  n  situation  which  is  a  fraud 
upon  him,  unless  the  agreement  is  fully  performed."  Story's  Eq,  Jur.,  §  761 ; 
see,  also,  Temple  v.  Johnson,  71  1)1.,  13. 
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though  it  may  be  with  a  view  to  an  intended  purchase,  is 
not  of  itself  any  part  perfonnance  or  evidence  of  any  con- 
tract, (e) 

§  600.  To  the  same  princii)le  may  probably  be  referred 
the  case  of  Whaley  v.  Bagnel,(y)  in  the  House  of  Lords. 
A.  agreed  by  parol  with  B.  for  the  purchase  of  lands:  B. 
delivered  a  rent-roll  to  A.,  which  showed  by  its  heading 
that  a  contract  had  been  entered  into  between  them  for  the 
sale  of  the  lands  comprised  in  it  at  twenty-one  years'  pur- 
chase, and  an  abstract  of  the  title  and  deeds  was  also 
delivered  to  A.  for  the  purpose  of  effecting  the  sale ;  B. 
ipformed  liia  creditors  by  letter  that  he  had  agreed  to  sell 
the  land  to  A.:  he  took  A.  over  the  estate,  introduced  liim 
as  landlord  to  the  tenants,  and  refused  to  renew  leases  and 
do  other  acts  of  management  as  owner,  in  these  cases  refer- 
ring tbe  tenants  to  A.  B.  also  set  up  the  contract  against 
an  elegit,  and  on  the  strength  of  it  obtained  a  verdict  finding 
him  not  to  be  seized  of  the  lands  in  question  :  but  notwith- 
standing all  these  circumstances,  a  plea  of  the  Statute  of 
Frauds  was  allowed. 

g  601.  In  Phillips  v.  Edwards,(!?)  land  being  vested  in  a 
trustee  for  a  married  woman  with  power  to  lease  at  her  re- 
quest in  writing,  the  two  verbally  agreed  to  let  it,  and  exe- 
cuted a  lease  of  it ;  but  before  her  solicitor  had  parted  with 
the  deed,  and  i>efore  the  plaintiffs  (the  would-be  lessees) 
had  executed  the  counterpart,  the  married  woman  (who  had 
made  no  written  request  to  the  trastee)  signified  her  inten- 
tion to  retire  from  the  transaction.  It  was  held  by  Lord 
Romilly,  M.  R.,  that  her  execution  of  the  lease  was  no  part 
performance,  and  that  there  was  no  binding  contract, 

g  60«.  But  where  the  contract  between  A.  and  B.  com- 
prises acts  between  A.  and  B.  and  also  between  B.  and  C, 
and  A,  may  be  supposed  to  have  an  interest  or  to  have  stipu- 
lated in  respect  of  the  acts  bir-tween  B.  and  C,  part  perform- 
ance with  knowledge  of  this  part  of  the  contract  renders  it 
binding  on  A.  This  seems  to  be  illustrated  by  the  case  of 
Parker  v.  Smith.lA)  There  a  lessor  entered  into  a  parol 
contract  ivith  a  colliery  company,  holding  a  lease  from  him, 

W  EhX  lndi«Ci.  t,  Nulbunib»i1noV«ini-       (p)  33  Be»v..«0. 
wwmy  M.wdrllv.  TMiD.  F.  i.C.JSi,  4D7.  {Al  CcilJ.,U.8. 

C/)  lllro.  P.  C-,84S. 
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and  consisting  of  foor  partners,  of  whom  two  were  his  sons, 
that  one  of  his  sons  and  one  of  the  other  partners  should 
retire  and  leave  the  benefit  of  the  business  to  the  remaining 
two,  and  that  thereupon  he  would  consider  the  subject  of 
Tent,  which  it  was  found  was  put  too  high  in  the  original 
lease,  and  refer  the  subject  to  a  competent  person,  and  on 
the  report  of  that  person  being  made,  would,  if  the  report 
should  seem  right,  adopt  it,  and  grant  a  new  lease.  The 
dissolution  of  partnership  so  agreed  on  took  place,  and  the 
two  continning  partners  released  the  others :  these  acts, 
being  referable  only  to  the  contract,  were  held  to  take  the 
ease  out  of  the  Statute  of  Frauds,  and  specific  performance 
of  the  contract  to  grant  the  lease  was  enforced  against  the 
lessor's  assignees  in  bankruptcy. 

§  •03.  In  a  recent  Irish  case,  B.  being  tenant  to  A.  sur- 
rendered his  lease  on  the  faith  of  a  parol  contract  by  A.  to 
grant  a  new  lease  to  C:  the  surrender  was  held  an  act  of 
part  performance,  and  the  contract  was  enforced  against 
A's  representatives. (/) 

§  604.  Fourthly,  the  effect  of  part  performance  being,  as 
we  have  seen,  to  show  that  there  is  a  contract,  and  to  let  in 
parol  evidence  of  the  terms  of  that  contract,  it  b«comes 
necessary  to  inquire  on  what  evidence  or  admission  of  the 
contract  the  court  will  act. 

g  005.  The  cases  which  require  to  be  considered  may  be 
classified  as  follows : 

(1)  "VVliere  the  defendant  admits  the  contract  as  alleged. 

(2)  Where  the  defendant  denies  the  contract  as  alleged, 
and  the  plaintiff  supports  his  case  by  one  witness  only. 

(3)  Where  the  defendant  denies  the  contract  as  alleged, 
and  the  evidence  proves  a  contract,  but  different  from  that 
aU^ed  by  the  plaintiff. 

(4)  Where  the  defendant  denies  the  contract  as  alleged, 
bnt  admits  another  contract. 

§  006.  (1)  An  admission  of  the  contract  in  the  pleadings, 
of  course,  precludes  the  necessity  of  further  proof :  and  the 
fact  that  the  defense  claims  the  benefit  of  the  Statute  of 
Frauds  is  immaterial  in  case  of  part  peiformance,  for  that 
excludes  the  operation  of  the  statute,  (j') 

(1)  BaCook«r>Tnulaea'E«lale.eL.ILIr.      (J)  Coolta  t.  Jackwni,eT«a.,  H. 
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§  OOy.  (2)  Under  the  practice  of  the  court  of  chancery, 
where  tlie  contract  was  positively  denif-d  by  the  answer  and 
waa  proved  only  by  the  unsapported  evidence  of  one  wit- 
ness, that  was  not  allowed  to  prevail :  but  where  the  one  wit- 
ness was  corroborated  in  his  statements  by  circumstances, 
the  proof  might  prevail  over  the  denial.(t)  But  now  that 
the  defense  is  not  put  in  upon  oath,  the  court  would,  no 
doubt,  feel  itself  justified,  in  a  proper  case,  in  acting  upon 
the  evidence  of  a  single  witness  against  the  unsworn  denial 
of  the  defendant.'  But  if  the  defendant,  in  answer  to  inter- 
rogatories or  by  his  evidence,  swore  positively  to  the  denial, 
the  court  would  probably  refuse  to  act  upon  the  affirmative 
■  evidence  of  a  single  witness,  if  uncorroborated. 

g  608.  (3)  In  considering  the  cases  in  which  a  variation 
has  arisen  betwti'ii  the  contract  alleged  and  that  proved,  it 
must  be  borne  in  mind  that  the  burthen  of  proving  his  case 
rests,  of  coursi',  on  the  plaintiff,  and,  therefore,  if  there  be 
any  such  condict  of  evidence,  as  leaves  any  uni!ertainty  in 
the  mind  of  the  court  ijs  to  what  the  terms  of  the  parol  con- 
tract were,  its  interference  will  be  refused.(/)' 

g  600.  Therefore,  where  there  were  variations  between 
the  evidence  of  the  one  witness  and  a  memorandum  of  the 
contract  in  a  pocket-book  which  was  produced,  tlie  witness 

<!;)  EkX  IndU  Co.  v 
Morubeit  T .  JuDH.  1  Bi 
llooU,IB)i.  AB,»S. 


>  Variancsbfiweeneontruct  and  proof. 1  Tbe  coutract  set  out  io  tbe  pleftdinijB 
aa  partly  perfocmcd,  must  be  the  same  one  originally  entered  into;  but,  "if 
tlie  contract  proved  correspond  with  tbat  described  in  the  pleadings,  it  nill  be 
eetablisbed  and  enforced  even  if  there  is  some  variance  between  the  terms  de- 
scribed aud  those  proved,  provided  this  variance  does  not  relate  to  matters  of 
BubKtance  If  there  be  evidence  of  a  coatruct,  hut  it  do  not  distinctly  appear 
what  are  the  terms  thereof,  and  there  seems  also  to  have  been  an  act  appUcahle 
only  on  the  supposition  of  an  agreement,  a  court  of  chancery  will  exert  it«elf 
to  uscertaiu  the  precise  terms,  and,  if  necessary  for  that  purpose,  will  direct  a 
trial  at  law,  and  then,  if  the  agreement  can  be  defined,  ana  the  acta  of  part 

Serforrotuice  be  consistent  therewith,  it  will  decree  a  specific  execution  thereof." 
larcyi  J-i  iu  Harris  v.  Knickerbacker,  5  Wend.,  63S:  see,  also,  Miller  t.  Cot- 
ton, 5  Ga.,  U\ :  Phillips  v.  Thompson.  1  Joho.'s  Ch.,  14U;  Frinlup  v.  Mitchell, 
17Ga..  558;  Miiiturn  v.  Baylis,  3a  Cal..  128;  Colson  v.  Thompson,  3  Wheat., 
3J8;  Bremer  v.  Wilson,  17  N.  J.  Eq  ,  180;  Chanley  v.  Hoabury,  13  Pa.  St., 
10;  Cooper  V.  Carlisle,  17  N.  J.  Eq.,  525;  Force  v.  butcher,  18  id.,  401.  Long 
V.  Duncan.  10  Kan.,  304;  Petrick  v.  Ashcroft,  19  N.  J.  Eq  ,  839;  Parkhurstv. 
Van  Courtlandt,  I  Johu.'s  Ch.,  3S4;  Qossc  v.  Jooes.  78  111.,  508;  Blanchard  v. 
JicDougall,  B  Wis.,  liiT;  Wortbington  v.  Semraes.  38  Md.,  SftS;  Kuoll  v.  Har- 
vey, 19  Wis.,  Bfl;  Reese  v.  Reese,  41  Md.,  554;  Wright  v.  Wright,  81  Mich., 
380:  Allen  v.  Webb,  64  111-  343;  Hall  v.  Hall,  1  Gill,  383;  Kerce  i".  Catron, 
aSGratt,  .588;  Shropshire  v.  Brown, 45  Qa.,  175;  Stoddart  v.  Tuclc,5  Md.,37; 
Smith  V.  Crandall,  20  Md  ,  SCO. 
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meDtJoning  1,000  gaineas,  exclasive  of  timber,  as  the  price, 
■whilst  the  pocket-book  made  no  mention  of  the  timber,  the 
conrt  dismlBsed  the  biLI.(m.)  And  where  a  contract  was 
alleged  by  the  bill,  another  proved  by  the  plaintiffs  one 
witness,  and  a  third  admitted  by  the  two  defendants,  specific 
performance  was  decreed  according  to  the  contract  set  np  by 
the  answers ;  bnt  Lord  Kosslyn  considered  that  in  strictness 
the  bill  ought  to  bare  been  dismissed,  (n.)  In  a  more  recent 
case,  where  one  contract  was  alleged  and  another  proved,  the 
bill  was  dismissed  without  prejudice  to  the  filing  of  another 
bill.(o)  The  inclination  of  Lord  Cottenham's  mind  seems  to 
have  been  to  straggle  with  apparently  conflicting  evidence, 
rather  than  to  dismiss  the  bill,  where  there  had  been  part 
performance. (^)  In  one  case  Turner,  L.  J.,  observed  that 
"  there  are  cases  in  which  the  court  will  go  to  a  great  extent 
in  order  to  do  justice  between  the  parties  when  possession 
has  been  taken,  and  there  is  an  uncertainty  about  the  terms 
of  the  contract."(y)  And  in  the  case  of  Oxford  v.  Pro- 
vand,(7-)  where  there  had  been  part  performance  of  a  con- 
tract alleged  to  be  vague  in  its  terms,  Sir  William  Erie  in 
delivering  the  judgment  of  the  privy  council  said,  **  With 
respect  to  the  supposed  vagueness  of  the  memorandum  of 
agreemept,  their  lordships  propose  to  consider  what  is  the 
true  constraction  of  that  memorandum,  having  regard  to 
the  terms  of  the  instrument  and  to  the  surrounding  circum- 
stances, and  also  in  retereace  to  this  suit  for  specific  per- 
formance, and  to  the  conduct  of  the  parties  in  the  interval 
between  the  making  of  the  agreemeats  and  the  commence- 
ment of  the  suit." 

§  610.  Where  the  variation  between  the  contract  alleged 
and  that  proved  consists  in  the  plaintiffs  admission  of  some 
term  against  himself,  or  omission  of  some  term  In  his 
favor ;(«)  or  where  the  term  which  constitutes  the  variation 
is  immaterial,  from  its  being  merely  the  expression  of  what 
would  be  implied  or  from  its  having  been  actually  per- 
formed, the  court  will  not  refuse  the  evidence  of  the  con- 

(m)  Bernolda  T.  Wiring,  Ton  ,  148.  (p)  Hnndi  r.JolltlK,  S  Mj.  »s  Cr.,  1ST. 

(n)  MorOmerT.  Orcbanl.S  Vee.  Jiui.,243i  (9)  £>Bt  lodia  Co.  t.  NuOmmlndoo  Vs«r. 

et.  London  Hnd  BInntngtuun  Bailway  Co.  v.  auwmr  Hoodelly,  T  Hoo.  F.  C.  C,  481,  4BT. 

Wlnur,  Cr.  t  Ph.,  SI,  hm  supra,  j  818. 

(0)  HiwklnB  T.  Ualtbr,  L.  B.  S  Ch.,  188.  .->>»»»'■ 
Thefr^tb  blUwat  filed;  L.  B  e  Eq.,lii»:  4 


7crib;G00<^IC 


306        FRT  ON  SPEOIPIO  PERFOBMAHOE  OF  C0HTBACT8. 

tract.  ■  So  that  where  a  tenant  allied  that  he  was  to  pay 
taxes  and  do  necessary  repairs,  and  the  contract  proved 
did  not  contain  this  term  :{t)  and  again,  where  a  plaintiff 
admitted  a  contract  to  drain  the  lands  generally,  and  he 
only  proved  one  to  drain  where  necessary,  and  he  also 
stated,  as  part  of  the  contract,  that  be  was  to  lay  certain 
arable  land  into  pastnre,  which  was  not  proved  by  the  evi- 
dence -.{u)  in  each  of  these  cases,  the  variation  was  con- 
sidered as  no  reason  for  rejecting  the  evidence  of  the 
contract,  (c)' 

§  611.  It  is,  perhaps,  not  qaita  clearly  decided  whether 
the  court  can,  in  any  case,  direct  an  inquiry  into  the  terms 
of  a  contract,  when  it  has  not  been  sufficiently  proved  to 
enable  the  court  to  pronounce  a  final  judgment  upon  the 
evidence  before  it.  Lord  Manners  (10)  strongly  expressed 
an  opinion  that  the  court  has  no  snch  jnrisdiction,  a  view 
which  seems  to  have  met  with  the  approval  of  the  highest 
authorities,  (a;)  And  in  the  case  of  Crook  v.  Corporation  of 
Seaford,{?/)  where  Stuart,  V.  C,  had  made  an  order  giving 
the  parties  liberty  to  apply  in  chambers  in  reference  to  the 
performance  of  the  contract,  Lord  Hatherley  said,  that  he 
felt  some  difficulty  about  the  decree,  for  it  was  the  duty 
of  the  court  to  ascertain  whether  there  was  a  contract,  and, 
if  not,  to  dismiss  the  bfll ;  but,  being  himself  of  opinion 

(1)  QregorrT,  MlgtiGll,  IS  Te».,  SSe.  rz)8C  LeOD.  Vend.,  IMj  Btoiy,  So.  Jnr..| 

no  HqdiIt  1.  JoUrse,  6  Hj.  a  Cr..  ISr.  TH;  or.  London  and  BlTmlsetiam  BillwtT 

}*)  See  aiipn,  I  m.  Co.  T.  vrlttcar.  Cr.  A  Ph.,  ST. 

{■DjBaTwaT.  c!un>ll,IB>U  A:B.,U1.  <y)  L.  R.  lOEq.,  S78;  eCb.,SBL 

■  B>K  On  eontract  ilumld be pleadtd.]  It  i£  sufflcient  to  allege  that  there  was 
a  wiitlen  coDtract;  tbat  it  was  signed  ia  Implied.  Rist  t.  Hobson,  1  Biin.  Ss 
Stu.,  548;  Barlcworth  v.  Young,  4  Drew,  1.  The  defendant,  in  his  auHwer, 
must  insist  that  the  contract  was  not  in  writing,  where  the  answer  admits  the 
agreement.  Gunter  v.  Halgey,  Ambl.,  086;  Rondeau  t.  Wyatt,  3  H.  Bl.,  06; 
I^ondson  y.  Bweed,  Gilb.,  85;  Hams  v.  Eniclcerbacker,  S  Wend.,  688;  Tal- 
hot  T.  Bowen.  1  A.  K.  Marsh.,  487;  Coles  v.  Bowne,  10  Paige's  Ch.,  528; 
Champlin  v.  Pariah,  II  id.,  406;  Dean  v.  Dean,  9  N.  J.  Eq.,  420;  Walker  v. 
HiU,  21  id.,  191;  Kirksey  v.  Klrksey,  80  Ga„  156;  Hollingshead  v.  McKenrie, 
8  Id.,  457;  Artz  v.  Grove,  21  Md.,  456;  Garner  t.  Stubblefleld,  6  Tex.,  608; 
Woods  ».  DilUe,  11  Ohio,  456;  Dyer  v.  Martin,  4  Scam.,  I46;  Tarlton  T.  Vietea, 
1  Gilm.,  470,  Switzer  v.  Skiles,  8  id.,  62S;  Minna  r.  Morse,  IG  Ohio.  668;  Ttap- 
nall  T.  Brown,  19  Ark.,  89;  Winn  ».  Albert,  S  Md.  Cb.,  168;  McOomen  v. 
West,  7  Ho.,  660;  Whiting  t.  Gould.,  2  Wis.,  S62;  Seounes  v.  Worthlngton, 
88  Md.,  208;  Burt  v.  Wilfon,  28  CaL,  682;  Vandwjme  v.  Vreeland,  13  N.  J. 
Xq.,  143;  Bamay  y.  Oroion,  18  Bl..  488;  Billlngelea  y.  Ward,  38  Md.,  48.  A 
contract  la  not  illegal  for  being  within  the  Statute  of  Franda.  The  court  will 
not  interpose  the  statute  in  such  a  case;  It  must  be  pleaded,  and  where  the 

C dings  do  not  urge  the  defense,  it  wUl  generally  be  regarded  as  waived. 
yTHaMkigg,  46  Ind.,  676. 
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that  a  contract  had  been  made  ont,  his  lordship  varied  the 
order  by  striking  out  the  reference  to  chambers,  and  declar- 
ing what  the  contract  between  the  parties  was,  and  ordering 
specific  performance  of  it. 

§  613.  The  authorities  upon  the  point  now  under  discus- 
sion to  which  reference  has  been  made,  were  all  under  the 
old  practice,  and  were  greatly  influenced  by  the  incapacity 
of  the  court  of  chancery,  except  under  very  unusual  cir- 
cumstances, to  permit  an  amendment  of  the  record  at  the 
hearing.  The  high  court  will  probably  feel  itself  freed  from 
some  of  the  difficulties  which  arose  in  dealing  with  cases 
when  one  contract  was  alleged  and  another  proved  :  it  will 
probably,  for  the  most  part,  feel  it  possible  to  deal  with  the 
matter  once  for  all,  and  not  to  postpone  the  real  discussion 
till  a  further  proceeding  shall  have  been  taken :  it  is  proba- 
ble that  the  main  question  will  always  appear  to  be— Was 
there  reaUy  and  in  truth  a  contract  or  not!  that  if  there 
were,  the  court  will  generally  aUow  the  needful  amendment 
to  put  that  contract  in  issue  :  that  if  there  were  not,  it  will 
generally  give  judgment  ior  the  defendant,  without  reserv- 
ing any  right  to  the  plaintiff  to  institute  fresh  proceedings. 
But  the  circumstances  will  govern  the  discretion  of  the 
court  in  each  case  which  may  arise. 

§  613.  (4)  It  remains  to  consider  the  cases  in  which  the 
contract  alleged  by  the  plaintiff  has  been  denied,  but  an- 
other has  been  admitted  by  the  defendant.  In  such  cases, 
if  the  acts  of  part  performance  were  consistent  alike  with 
the  one  contract  and  the  other,  Lord  Bedesdale  seems  to 
have  considered  that  there  was  no  caae  to  admit  proof  of 
the  contract  of  alleged  by  the  bill,  and  that  the  acts  of  part 
performance  must  be  such  as  to  show  them  to  have  been  done 
in  pursuance  of  the  very  same  contract  as  that  alleged,  (z) 
It  is,  however,  submitted  that  this  view  of  the  case  is  incon- 
sistent with  the  general  doctrine  of  the  operation  of  the  acts 
of  part  pOTformance ;  that  they  open  the  whole  question  of 
the  terms  of  the  contract  to  parol  evidence ;  and  that  as  a 
written  contract  where  there  are  acts  of  part  performance 
may  be  added  to  by  parol,(a)  so  a  conbiict  set  up  by  the 
defense  may  be  modified  by  parol.    If  this  were  not  so, 

MUiKm7T.I.Ti>cih,lSalL«L«C,  1.  Bm      (0]  Sntti(iriaDdT.Bilai,iH».,M. 
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the  plaintiff  would  be  at  the  mercy  of  the  defeadant ;  for, 
whereas,  if  he  simply  denied  the  contract,  the  plaiutifl 
would  have  an  opportunity  of  proof  by  parol :  when  he 
set  up  some  other  contract,  all  that  evidence  would  be  ex- 
cluded. (S) 

§  614.  It  may  be  added  that  the  existence  of  a  signed 
but  incomplete  contract  is  no  obstacle  in  the  way  of  proving 
the  additional  terms  by  parol  where  there  is  part  perform- 
ance ;(c)  for  the  whole  might  have  been  proved  by  -paiol, 
and  60  may  part.  The  doctrine  of  parol  variation  has,  of 
course,  no  application,  where  by  reason  of  acts  of  part  per- 
formance parol  evidence  is  admissible. 

ace,  also  die  out 
ht,  IT  C.  B.,  flB7. 
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CHAPTER  XII. 

OF  THE  FORMALITIES   BEQUIBIO)  IS   C0STBACT8  BY 
COBPOBATIONS. 

§  615.  Questions  relative  to  the  formalities  requisite  to 
render  a.  contract  binding  on  a  body  corporate  have  so  often 
arisen  in  proceedings  for  specific  performance  that  it  is 
expedient  to  give  an  outline  of  the  law  on  this  point. 

§  616.  When  the  party  whom  it  is  sought  to  chai;ge  with 
a  contract  is  a  corporation,  the  contract  must,  subject  to  the 
exceptions  mentioned  below,  be  under  the  common  seal ;  it 
being  the  rule  of  law  (a)  that  in  no  other  way  can  a  corpora- 
tion express  its  intentions.  This  role  is,  however,  subject 
to  certain  important  exceptions. 

§  617.  (1)  The  rale  does  not  apply  to  the  contracts  of 
trading  corporations  (&)  having  relation  to  the  Irade  which 
they  are  constituted  to  carry  on,  nor  to  contracts  of  so  every- 
day a  character  as  would  make  the  affixing  of  the  common 
seal  to  them  a  practical  inconvenience,  (c) 

§618.  (3)  "Hiere  are  various  statutes  enabling  certain 
classes  of  corporations  to  contract  otherwise  than  under 
their  common  seal.  The  principal  provisions  for  this  pur- 
pose now  ia  force  are  comprised  in  the  companies  clauses 
consolidation  act,  1845,  which  regulates  railways  and  other 
undertakings  of  a  public  character,  and  the  companies  act, 
1867,  which  regulates  companies  constituted  under  the  com- 
panies act,  1863. 

§  619.  Tbe  companies  clauses  consolidation  act,  1845  (8 
and  9  Vict.,  c.  16),  §  97,  (d)  is  as  follows : 

"  The  power  which  may  be  granted  to  any  such  committee 
[of  directors]  to  make  contracts,  as  well  as  the  power  of  the 

M  lBULCoiiua.,4TB.  OOi  Smith  T.  Bltmtsgliun  lukd  SlBtfUrdshli* 

(»>  Soalti  of  IraUnd  Colliery  Co.  t.  Wad.   Qu-LI«ht  Co.,  1  A.  A  S.,  BW. 
1-  I   D  . ...  n    .«.  .  r,  n   ....  [(0  Bco  Loomiiiatai  Canal  NsTlntloB  Co. 

8tirewBliaT7  and  Bereftinl  Ballir«T  Co.,  B 


die,  L,  B.  t  C.  P.,  taS;  4  0.  P.,  61T.  lei)  Bee  Leominatai  Canal  NsTlnl 

,_.-._.. b.  -— t»IInlon,aQ  B.,110;    t  Stirewsliary  and  Beieftrd  HilliM 


ClaikeT.CDokAgldUDlOD.SIL.  J.Q.  B.,I49;    E.  AJ.,aU. 
KtebolMn  T.  Bi«4fi«l<l  DnlOD,  L.  K.  1 1).  B., 
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directors  to  make  contracts  on  behalf  of  the  company,  may 
lawfully  be  exercised  as  follows  (that  is  to  say) : 

"With  respect  to  any  contract  which,  if  made  between 
private  persons,  would  be  by  law  required  to  be  in  writing, 
and  under  seal,  such  committee  or  the  directors  may  make 
such  contract  on  behalf  of  the  company  in  writoig,  and 
under  the  common  seal  of  the  company,  and  in  the  same 
manner  may  vary  or  discharge  the  same : 

"With  respect  to  any  contract  which,  if  made  between 
private  persons,  would  be  by  law  required  to  be  in  writing, 
and  signed  by  the  parties  to  be  charged  therewith,  then  such 
committee  or  the  directors  may  make  such  contract  on  be- 
half of  the  company  in  writing,  signed  by  such  committee 
or  any  two  of  them,  or  any  two  of  the  directors,  and  in  the 
same  manner  may  vary  or  discharge  the  same :       ■     - 

"With  respect  to  any  contract  which,  if  made  between 
private  persons,  would  by  law  be  valid  although  made  by 
parol  only,  and  not  reduced  to  writing,  such  committee  or 
the  directors  may  make  such  contract  on  behalf  of  the  com- 
pany by  parol  only  without  writing,  and  in  the  same  manner 
may  vary  or  discharge  the  same : 

"And  all  contracts  made  according  to  the  provisions 
herein  contained  shall  be  effectual  in  law,  and  shall  be  bind- 
ing upon  the  company  and  their  successors,  and  all  other 
parties  thereto,  their  heirs,  executors  or  administrators,  as 
the  case  may  be ;  and  on  any  default  in  the  execution  of 
any  such  contract,  either  by  the  company  or  any  other  party 
thereto,  such  actions  or  suits  may  be  brought,  either  by  or 
against  the  company,  aa  might  be  brought  had  the  same 
contract  been  made  between  private  persons  only." 

§  600.  The  37th  section  of  the  companies  act,  1867  (30 
and  31  Vict.,  c.  131)(tf),  is  as  follows : 

"Contracts  on  behalf  of  any  company  under  the  princi- 
pal act  [the  companies  act,  1862],  may  be  made  as  follows 
(that  is  to  aay) : 

"  (1)  Any  contract  which,  if  made  between  private  persons, 
would  be  by  law  required  to  be  in  writing,  and  if  made  ac- 
cording to  English  law  to  be  under  seal,  may  be  made  on 
behalf  of  the  company  in  writing  under  the  common  seal 
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of  the  company,  and  sach  contract  may  be  in  tlie  same 
manner  varied  or  discharged : 

"($)  Any  contract  which,  if  made  between  private  per- 
sons, woald  be  by  law  required  to  be  in  writing,  and  signed 
by  the  parties  to  be  charged  therewith,  may  be  made  on 
behalf  of  the  company  in  writing,  signed  by  any  person 
acting  under  the  express  or  implied  authority  of  the  com- 
pany, and  such  contract  may  in  the  same  manner  be  varied 


"(3)  Any  contract  which,  if,  made  between  private  per- 
sona, would  by  law  be  valid  although  made  by  parol  only, 
and  not  redaced  into  writing,  may  be  made  by  parol  on 
behalf  of  the  company  by  any  person  acting  under  the  ex- 
press or  implied  authority  of  the  company,  and  such  con- 
tract may,  in  the  same  way,  be  varied  or  discharged : 

"And  all  contracts  made  according  to  the  provisions  herein 
contained  shall  be  effectual  in  law,  and  shaJl  be  binding  upon 
the  company  and  their  successors,  and  all  other  parties 
thereto,  their  heirs,  executors  or  administrators  as  the  case 
may  be." 

§691.  Somewhat  similar  provisions  with  regard  to  the 
contracts  of  compani^  were  contained  in  the  joint-stock 
companies  r^istration  act,  7  and  8  Vict,  c.  110,  §§  44^6; 
the  joint-stock  banks  registration  act,  id.,  c.  113,  §  33  (as  to 
bills  of  exchange  and  promissory  notes  only),  and  the  joint- 
stock  companies  act,  1866,  §  41.  But  these  acts  are  now 
repealed. 

§  633.  (3)  Another  exception  arises  from  the  doctrine  of 
part  performance  ;  for  it  appears  to  be  clear  that  such  part 
performance  as  will  prevent  an  ordinary  defendant  from 
setting  up  the  defense  of  the  Statute  of  Frauds,  will  pre- 
vent a  defendant  company  from  setting  up  either  that  de- 
fense or  a  defense  grounded  on  the  absence  of  the  corporate 
seal,  or  of  the  statutory  formalities,  in  accordance  with 
which  the  company  may  be  enabled  to  contract.  This  was 
clearly  laid  down  in  the  case  of  Wilson  v.  West  Hartlepool 
Harbor  and  Railway  Co.,(/)  and  there  are  other  authorities 
leading  to  the  same  conclusion,  (i^)    It  must,  however,  be 

(/)  H  BeaT.,  18T ;  1  De  O.  J.  SiS.AW.         •  Llndwrv.  Qnat  Moithem  Bailmy  Co.,  IB 
^)  Hanhall  t.  C(in»™tl<»>  "t  Queaabor-   Ha.,  Ml;  Crook  v.  Catpontloii  of  S«aftird, 
on«h,lB.AB.,Siq:  HaMGU T.  Dalwlota  Col-    L.  B.  U  Bq.,0T8;  flCh.(I«:  JUjia,  «M.,  ^ 
ton,  T  aim.,  9Bi  London  nod  Blnnlncliam    Droghoda  v.  Botmta,  B  H.  L.  0.,  tfO. 
^Olwar  00. T.  WiDUr, Cr.  A Fh., BT;  Earlor 
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added  that  part  performance  by  a  company  of  a  contract 
not  under  seal,  whicli  ia  not  in  its  nature  the  subject  of 
specific  performance,  as,  e.  g.,  a  conlract  for  work  and 
labor,  will  not  give  the  court  jurisdiction.  (A) 

g  693.  The  subject  chiefly  dealt  widi  in  this  chapter  is 
more  fully  discussed  in  various  works  on  corporations  and 
companies  with  which  our  law  libraries  abound,  amongst 
which  the  well-known  work  of  Mr.  Justice  IJndley  has 
long  held  the  foremost  place. 

(k)  CnuuptAu  T.  Tun*  B«lhni7  Co.,  L.  B.  T  Ch,,  Wti  mpm,  f  SI. 
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CHAPTER  XIII. 

OF  MI8REPKESENTATI0N. 

§  694.  A  misrepresentation,  having  relation  to  the  con- 
tract, made  by  one  of  the  parties  to  the  other  of  them,  is  a 
ground  for  refneing  the  interference  of  the  court  in  specific 
performance  at  the  instance  of  the  former  party ;  and  may 
in  certain  cases  be  a  gronnd  for  its  active  interference  in 
setting  aside  the  contract  at  the  instance  of  the  latter,  (a)* 

(a)  Edwards  t.M'Lmt.Cooiu  308;  8.  C..S  MS.maned  Id  D,  P.,  L  ».,  Wllda  t.  GlbWD. 
8w.,  KT,  aitwon  t.  DBne, 3  T. *  C.  C.  C.,    1  U.  L.  C, SOS;  3t. LeoD.  taw  of  Prop., eil. 

'  FblM  italemtnU  wiOi  r^aiion  to  a  contraet  itmght  to  be  gpee^flcaUy  enforced.'^ 
Both  law  and  equity  will  prevent  tlie  enforcemeat  of  a  contract,  where  there 
has  been  a  deliberate  misrepresentation  of  a  material  fact.  Broderick  v.  Brod- 
erick,  1  P.  WmB.,  340;  JenninOT  v.  Broughton,  6  Do  Q.  M.&G.,128;  McShane 
T.  Hazlehuret,  50  Mil.,  107.  Where  the  Blatementa  are  recklessly  made,  with- 
out knowledge  of  their  truth,  this  is  a  fraud,  even  when  there  is  no  evil  inten- 
tion. Taykir  v.  Ashworth,  H  M.  &  W.,  418;  Rawlins  v.  Wickham,  8  De  G. 
&  J.,  804;  Stone  v.  Demy,  4  MeCc.,  161;  Hazard  v.  Irwin,  1  B.  Pick.,  SO; 
Llndsley  v.  Yeaaey,  62  Ala.,  421.  Where  one  party  to  a  contract  deliberately 
makes  a  misrepresentation  with  relation  to  it,  a  coiirt  of  equity  will  refuBe  to 
decree  specific  performance  between  the  parties.  Edwards  v.  McLeay,  2 
Swanat.,  387;  Lord  Gordon  t.  Lord  Hutford,  3  Mad..  10«;  Monroe  v.  Taylor, 
8  Hare,  68;  Wilde  v.  Qibson,  1  H.  of  Lds.,  805;  Clowes  v.  Higginson,  1  Ves. 
&  Beav..  534;  gtapyiton  v.  Scott,  18  Ves.,  425;  Swaisland  v.  Deargley,  3» 
Beav.,  430;  Cockrane  v.  Willis.  L.  R.,  1  Ch..  38;  Harnett  v.  Yielding.  3  8ch. 
&  Lef.,  649;  WuesthoH  y.  Seymour,  22  N.  J.,  60;  Plummer  v.  Kepler,  26  id., 
481;  James  v.Btate  Bank,  17  Ala., 69;  Fullerv.Perkins,70hio.  188;  Solinger 
v.Jewett.  25111,479;  Gilroyv.  Alls.  39  Iowa,  174;  Cuff  v.  Dorland,  50  Barb., 
4S8;  Snedakerv.  Moore,  3  Duvall,  643;  Bpure  v.  Benedict,  90  Mass.,  406;  Hill 
V.  Brower,  76  N.  C,  134. 


,  .  -  fraudulent  party 

ahoald  be  resttalned  from  the  use  of  his  partner's  name  in  the  business;  and 
that  defendant  must  repay  the  money  received  on  account  of  the  partnership. 
Smith  V.  Everett,  126  Mass.,  S04.  It  will  be  good  reason  for  rescinding  the- 
contract  where  it  is'  shown  that  a  direct  falsehood  has  been  told,  or  a  tniu  baa 
been  concealed,  which,  if  known,  would  have  been  a  good  reason  for  causing 
the  terms  of  the  contract  to  be  different.  In  such  a  case,  the  party  who  Ji 
damaged  by  such  fraud  may.  if  an  action  la  brought  against  bim  founded  on 
the  contract,  successfully  defend,  or. he  may  rescind  the  contract;  he  may  also 
have  the  damages  that  he  can  show  himself  to  have  sustained.  Tbweatt  v. 
HcLeod,  60  Ala.,  375;  see,  also,  Rsynor  v.  Wilson,  4S  Hd.,  440;  Comyn  on 
Contracts,  vol.  8,  804.  In  a  note  to  Lynch  v.  BrockhofT,  16  Abb.  Pr.,  8.57,  wiH 
be  found  the  rule  which  operates  to  prevent  specific  performance  b^g  decreed 
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Representations  are  most  usually  by  words,  written  or 
spoken,  bat  they  may  be  by  act,  as,  for  instance,  by  the  per- 
formance of  fraudulent  experiments,  on  the  faith  of  which 
a  contract  was  entered  into  for  a  license  under  a  patent.(&)' 

(S)  LoTBll  V.  Hick),  STAC.  Ki.,  U.  

vbere  fraud,  Burpriae,  mutoke  or  hardahip  are  pleaded.  See,  also,  Quinn  v. 
Roath,  87  Conn.,  16. 

Eithtr  Iha  laie  or  thefaettmay  be  J^avdulaUly  mi*Tepresen.t,ed.'\  A  court  of 
equity  will  not  only  refuse  to  decree  specific  performance  when  such  Is  the  case, 
but  will  relieve  against  it.    Broadwell  v.  Broadwell,  1  Gilm.,  8B9. 

F\>r  exam^e»  of  mitrepreientatioa,  vrhieh  were  retieoed  ag<anxt.  see  Wells  v.  Mil- 
lett,  23  Wis.,  64;  Holmes'  App.,  T7  Pa.  Bt.,  50;  Carmichael  v.  Vandebur,  60 
Iowa,  6S1:  Hickey  v.  Drake.  47  Mo..  389;  Keller  v.  Slieldon,  6  Wis.,  358; 
Chestnut  Hill  Rea,  Co.  v.  Ohase,  U  Conn.,  138;  Warner  v.  Daniels.  1  Wood. 
&  Minot,  80;  Gazzard  v.  Webb,  4  Porter  (Ala.).  78.  In  Dale  v.  Roosevelt.  3 
John.'s  Ch..  173  (aff'd,  2  Cow.,  ia9),  there  was  no  evidence  of  fraud,  or  inten- 
tional misrepresentation. 

Deception  may  contatof  acU  a»  weU  tu  KordtA  "A  nod.  or  a  wink,  or  a  shake 
of  Uie  head,  or  a  smUe  from  the  purchaser,  intended  to  induce  the  vendor  to 
believe  the  existence  of  a  non-eiistinz  fact,  which  might  influence  the  price  of 
the  subject  to  be  sold,  is  a  fraud  at  ww.  8o.  a  fortiori,  would  work  a  contri- 
vance on  the  part  of  the  purchaser,  better  informed  than  the  vender  of  the  real 
value  of  the  subject  to  be  sold,  to  huny  the  vendor  into  an  agreement  without 
giving  him  the  opportunity  of  bein^  fully  informed  of  its  real  value,  or  time 
to  deliberate  and  take  advice  respecting  the  conditions  of  the  bargain."  Lord 
Campbell,  in  Walters  v.  Morgan,  8  De  G.  P.  &  J.,  724. 

'  If  one  person  makes  a  representation  to  another  who  is  about  dealing  with 
him  upon  the  faith  thereof,  he  shall  make  it  good  if  he  knew  it  to  be  false; 
but  to  induce  a  court  of  equity  to  interfere  in  such  a  case,  it  most  be  shown 
that  the  misrepresentation  was  in  a  matter  important  to  the  interests  of  tbeother 
party,  and  that  It  actuallj^  did  mislead  him.  And  the  same  consequences  fol- 
low a  misrepresentation,  if  the  party  make  the  assertion  recklessly,  without 
knowing  whether  it  was  true  or  false,  or  even  innocently,  it  it  operated  as  a 
surprise.  But  a  misrepresentation  in  a  matter  of  opinion  and  fact,  open  to  the 
inquiries  of  both  parties,  and  in  respect  to  which  neither  can  be  presumed  to 
have  trusted  the  other,  unleas  there  be  fraud,  in  cases  of  peculiar  relationship 
or  confidence,  or  whether  the  other  party  has  justly  reposed  upon  it,  and  been 
misled,  furnishes  no  ground  for  relief.  Jui'.an  v.  Toulmin,  9  Ala.,  G62.  So, 
where  the  vendor  of  a  forty-acre  tract  of  land,  well  knowing  the  location  of 
the  comers  and  lines,  represented  one  of  the  lines  so  to  run  as  to  embrace  nine 
or  ten  acres  of  cleared  land,  when,  in  truth,  it  contained  much  less,  and  the 
difference  of  value  between  the  land  pointed  out  and  that  conveyed  amounted 
to  almost  one-third  the  purchase  money,  it  was  held  that  these  facts  were  such 
misrepresentations  as  entitled  the  vendee  to  have  the  contract  set  aside.  Elliot 
V.  Boaz,  9  Ala.,  272.  Warner  v.  Daniels,  1  W.  &  M.,  90,  is  also  a  case  in  point. 
There  D.  purchased  a  farm,  paying  him  therefor  in  shares  of  the  stock  of  the 
Cleft  Ledge.  Granite  Co.,  which  be  represented  to  be  worth  $6,000.  Several 
representations  were  made  to  W.  by  D..  and  also  by  F. ,  who  waa  concerned  in 
the  same  company,  to  induce  W-  to  take  the  stock  in  payment,  which  repre- 
sentations proved  to  be  false,  and  the  stock  worthless.  On  a  bill  in  equity  by 
W.  for  relief,  it  was  decreed  that  the  sale  should  be  rescinded,  the  shares  re- 
conveyed  by  W.  to  D.,  and  the  farm  by  D.  to  W..  and  a  master  appointed  to 
report  the  amount  of  rents  and  waste,  after  deducting  permanent  improvements 
which  should  be  allowed  by  W-  to  D.  Where  a  conveyance  is  set  aside  for  mis- 
representations, the  ground  of  the  decision  must  be  considered  to  have  been 
fraud;  and,  in  such  a  case,  interest  is  to  be  paid  and  the  money  refunded  with 
out  reference  to  any  demand,  and  from  the  time  it  waa  received,  and  interest 
on  the  interest  from  the  time  of  its  payment  on  any  notes  originally  given. 
Doggett  V.  Emerson,  i  W.  4  M.,  IBB.    It  is  of  no  consequence  that  the  con- 
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§  633.    SacU  misrepresentations  may  be  resolved  into 
8ome  or  all  of  the  following  elements,  namely, — first,  a 


tract,  o(  which  a  reciBsion  U  Bought  on  these  grounda,  does  not  contun  the 
miBrepresentation  upon  which  relief  is  aslied.  Hough  v.  Richardsoa,  3  Story, 
096.  And  wbere  the  vendee  of  land  made  renreeentatioDS  respectinf^  the  value 
of  what  waa  taken  for  the  couBiderHtion,  which  were  false  In  material  points, 
and  which  iDBuenced  the  vendor  to  sdl,  it  was  held  that  whether  the  vendee 
knew  them  to  be  false  or  not,  they  would  vitiate  the  sale.  8o,  also,  if  they 
were  made  by  another  person,  in  the  presence  of  the  vendee,  sjid  he  was  bene- 
fited by  them.  Warner  v  Daniels,  1  W,  &  M.,  fli).  The  «ame  consequences 
'would  result,  although  there  was  no  fraudulent  inlent  on  the  part  of  the  party 
making  the  representations.  Taylor  v.  Fleet,  1  Barb.,  471.  It  is,  however, 
neceaaary  that  the  party  deceived  should,  in  cases  arising  from  false  representa- 
tions, have  entered  into  the  contract  upon  the  faith  of  these  representations. 


Id.  A  misrepresentation  made  hy  the  vendor  in  «  matter  of  tulalatiee  affecting 
the  value  of  the  estate  sold,  is  a  good  defense  to  a  suit  by  him  for  a  specific 
perform lince,  although  bath  vendor  and  vendee  were  ignorant  of  its  untruth. 
Best  v.  Stow,  a  aandf.'s  Ch.,  2fl8.  Relief  will  not  Ite  granted  where  the  vendee 
hss  hsd  opportunity  of  making  an  examination  of  the  properly,  concerning 
which  the  false  representations  have  been  made  Mason  v.  Crosby,  IW.&f/l , 
S43;  Houah  V,  Richardson.  H  Story,  659.  And  so  where  A.  gave  a  certificate 
that  certain  lands  wlUch  he  had  "partially  explored"  contains,  "as  far  as  my 
knowledge  extends."  a  certain  average  of  timber,  and  it  appeared  that  the  pur- 
chasers, lo  whom  it  was  given,  iiad  as  fiiU  means  of  knowledge  as  A.,  it  was 
held  that  they  were  not  entitled  to  place  implicit  reliance  thereon,  and  make  it 
the  basis  of  their  contract,  but  that  they  should  have  investigated  the  grounds 
of  the  opinion  therein  expressed,  and  the  extent  of  the  exploration  by  A,  Id. 
.  But  an  examination,  however,  will  not  prevent  a  recovery  for  fraud,  if  false- 
hood was  practiced  in  respect  to  some  of  the  examination;  as.  for  example,  the 
quality  of  timber  In  this  case,  and  the  size  of  streams  on  the  lands  sola  upon 
which  lo  float  timber,  or  any  mutter  within  the  vendor's  knowledge;  and  if  the 
purchaser,  relying  in  part  on  the  false  representations,  made  only  a  slight  exam- 
ination, he  will  I>e  entitled  to  relief.  !&Iason  v.  Crosby,  1  W.  &  M  ,  342.  Never- 
theless, no  purchaser  is  at  liberty  to  remain  intentionally  ignorant  of  facta 
Klating  to  his  purchase  within  his  reach,  and  then  claim  protection  as  an  inno- 
cent purchaser.  Eldredge  v.  Jenkins.  8  Storj-,  IBl.  Although,  when  a  party 
to  a  contract  places  a  known  trust  and  confidence  in  the  other  party,  and  acts 
upon  ills  opinion,  any  misrepresentation  by  the  party  confided  in,  in  a  material 
matter  constituting  an  induceniunt  to  tlie  act  of  the  other  party,  and  by  which 
an  nndue  advantage  is  taken,  will  be  treated  with  severity,  and  regarded  as  a 
fraud.  BhaoSer  v.  Sleade,  7  Blackf.,  178.  But  no  misrepresentation  can  have 
the  effect  of  tiarring  the  rights  of  a  party,  unless  another  person  is  injured 
thereby,  by  being  induced  to  part  with  bis  property,  or  unless  it  be  so  gross  as 
to  amount  to  proof  of  fraud.  Stuart  v.  Luddington,  1  Rand.,  4B8;  see  Morgan 
V,  Bliss,  2  Mass.,  113;  Fuller  v.  Hcgdon,  25  Me,.  248;  Ide  v.  Gray,  11  Verm., 
818;  Farrat  v.  Alston,  I  Dev..  69.  Misrepresentations  may  arise  where  a, party 
makes  a  statement  which  Is  liter^iy  true,  hut  subetantlally  false  Corbett  v. 
Brown,  8  Bing.,  3S;  1  Moore  &  Scott,  8-^.  In  this  case  the  defendant's  son, 
having  purchased  goods  from  the  plaintiffs  on  credit,  they  wrote  to  the  defend- 
ant requesting  to  boow  whether  his  sod  had,  as  ho  stated,  £8U0  capiLni.  his  own 
property,  to  commence  business  with;  to  which  the  defendant  replied  that  his 
son  s  statement  as  to  the  £300  was  perfectly  correct,  as  the  defendant  had  ad- 
vanced him  the  money.  It  was  proved  that,  at  the  time  of  the  advance,  the  de- 
fendant had  taken  a  promissory  note  from  the  son  for  £800,  payable  on  demand, 
with  interest,  which  interest  was  paid.  Six  months  after  tnis  communication 
to  the  plaintiffs,  the  defendant's  son  became  bankrupt.  Held,  that  it  was  prop- 
erly left  to  the  jury  to  say  whether  the  representation  made  by  the  defendant 
was  false  within  his  own  knowledge,  and,  the  Jury  having  found  a  verdict  for 
him,  the  court  granted  a  new  trial.  Denny  v.  Gilman,  26  He.,  149,  is  a  case  of 
the  same  kind.  See,  also,  Allen  v.  Addington,  7  Wend.,  S;  Ward  v.  Center,  8 
John.'8R.,271;  Upton  v.  Vail,  6  id.,  ISl;  Barney  v.  Dewey,  18  id..  834,  SW. 
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Statement  actually  nntone :  secondly,  the  making  of  that 
statement  by  a  party  to  the  contract ;  thirdly,  the  condition 
of  mind  of  the  person  making  the  statement  as  to  its  troth 
or  untrath :  fourthly,  the  intent  in  the  party  making  the 
statement  to  induce  the  other  party  to  enter  into  the  con- 
tract :  fifthly,  the  reliance  on  the  statement  by  the  party  to 
whom  it  is  made :  sixthly,  the  statement  liaving  such  a  rela- 
tion to  the  contract  as  that  the  statement  being  false  makes 
the  contract  unconscionable. 

§  «96.  It  wiU  be  desirable  to  discuss  these  points  sepa- 
rately ;  and,  in  doing  so,  it  mnst  be  remembered  that  it 
makes  a  material  difference  whether  the  misrepresentation 
in  question  is  alleged  by  way  of  defense  to  an  action  for 
specific  performance,  or  to  a  common  law  action  on  the  con- 
tract, or  as  the  ground  for  an  action  of  deceit,  or  for  the 
rescission  of  the  contract ;  for  somewhat  less  than  the  in- 
gredients requisite  for  either  of  the  two  latter  proceed- 
ings (e)  will  suffice  to  prevent  the  active  interference  of  the 
court  in  specific  performance.  Tlie  object  of  the  present 
chapter  being  to  consider  misrepresentations  in  relation  to 
specific  performance,  it  is,  of  coarse,  only  incidentally  and 
very  partially  discussed  in  any  other  relation. 

§  637.  A  misrepresentation  may  or  may  not  be  a  fraud. 
Where  it  is  false  to  the  knowledge  of  the  person  making  it, 
it  is  a  fraud.'     Where  its  falsity  was  not  known,  it  may 

(c)  AUwoodv.  amftll.BCl.  ftFin.,S3S,SBS,  Eq.tSS.    Consider  ArkwDtltt  T.  NewboM, 

Ut;  I^miT  HlckB,ST.  ftCH.Sl;  Aben-  WW.  U.,US.  rBTenlng  3.  (,'.,18  Id.,  8SS:4» 

msnlroDWoTksT.WIckfing,  L.It.iCh.,1(l1,  L.J  Cb., SSI. 
rSTenlDgtba  decree  of  Uallni.V.  (J.,  I..  B.6 

'  Imuxxnt  m£fTepre«eniaiian.  and  atnerting  a  fact  teiiTumt  knouHedge.^  "The 
eist  of  the  ioquiiy  is,  not  whether  the  party  makiag  the  ataletaenl  knew  it  to 
be  false,  but  whether  the  assertion  uttered  &t  true  wae  believed  by  the  partyto 
whom  it  was  made  to  be  true,  and  if  false,  deceived  bim  to  hia  injury.  The 
cDDaequences  of  an  innocent  raiarcpreseniAtioo,  if  there  can  be  such  a  thing, 
must  fall  on  bim  who  was  the  author  of  it,  on  the  principle  that  the  acts  of  even 
an  innocent  man  shall  prejudice  him.  rather  than  a  stranger  equally  innocent." 
Gibson,  Ch.  J.,  in  Tyson  v.  Passmorc,  2  Pa.  St.,  123.  Where  a  party  makes  a 
representation  as  true,  and  has  no  positive  knowledge  as  to  its  truth  or  falsity, 
he  is  guilty  of  reckless  negligence,  and  if  another  party  is  misled  ha  is  responsi- 
ble. Pulsiford  V.  Richards.  17  Beav,.  87;  Reese  v.  Wyman.  fl  Oa,.  439;  Hunt 
V.  Moore.  2  Pa.  St.,  lOS;  Smith  v.  Richards,  13  Pet  .  2^;  Hough  v.  Richardson, 
8  Story,  C59;  York  v.  Gregg,  B  Ter.  85;  Turnbu]!  v  Gadsden,  2  Sirobh.Eq., 
14;  Tayman  v.  Mitchell,  1  Md.  Ch.,  488;  Lewis  v,  McLemore,  10  Yerg.,  20«; 
Thompson  v.  Le«.  31  Ala..  282;  Oswold  v.  McGebee,  28  Miss.,  340;  Bennettv. 
Judson,  21  N.  Y.,  S38;  Phillips  v.  Hollister,  2  Coldw.,  869:  Beebe  v.  Younjr, 
14  Mich..  ISO;  Gunly  v.  Sluter,  44  Md.,  287;  Frenzcll  v.  Miller,  87  Ind.,  1; 
Elder  v.  Alliaou,  4S  Ga.,  18. 

The  truth  mag  be  to  »tated  ai  tobea  m^reprcwnfotton.  j    The  exact  truth  may 
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have  been  carelessly  made,  or  even  ia  perfect  innocence : 
and  yet  the  fact  that  the  statement  was  false  may  render  it 
unconscionable  in  the  person  vfho  made  the  statement  to 
enforce  the  contract  which  it  prodnced. 

§  638.  (1)  The  first  point  calls  for  little  remark.  It  is 
obvious  that,  to  constitute  misrepresentation,  there  most  be 
a  statement,  and  that  statement  must  be  untrue. 

g  690.  Mere  silence  is,  generally  si)eaking,  neither  mis- 
representation nor  fraud ;  and,  as  will  be  shown  in  the  next 
chapter,  it  is  qnite  open  to  a  vendor  or  purchaser  to  main- 
tain such  silence,  though  its  effect  may  be  that  the  other 
party  acta  under  a  misapprehension. 

§  630.  The  statement  mast  be  untrue :  and  in  determin- 
ing this  question,  it  will  not  suffice  to  show  that  the  lan- 
guage used  might  admit  of  a  meaning  which  would  make  it 
correct.(£?)  It  must,  it  is  conceived,  be  held  to  be  untrne 
wherever  it  is  found  that  the  speaker  intended  or  expected 
the  hearer  to  accept  it  in  a  sense  in  which  it  would  not  be 
true.' 

(01  Clarke  t.  DlokMUi, «  C.  B.  (N.  8.),  KB. 

be  a  misrepreseutatioD,  where  it  is  bnown  that  it  la  calculated  to  mlalead  « 
pitrtf:  as,  for  example,  where  it  was  asserted  tbat  Uiere  was  plenty  of  water 
upon  the  propertv,  which  was  in  fact  true  at  the  time,  but  the  supply  depended 
not  upon  natanU  supnly  but  upon  artificial  works  wbicb  might  fail.  Kerr  on 
Fraud: and  We.^  91;  £»ward8  t.  Wtckwu,  L.  R.  1  £q..  6S;  Colety  v.  Gadsden, 
16  W.  R.,  11S5;  Roaa  t.  Estates  Ins.  Co.,  L.  R.  8  £q.,  1S5;  Cheater  t.  Bpayo, 
18  W.  R.,  576;  New  Brunawick  R.  R.  Co.  t.  Congbeare,  9  H.  of  Lds.,  711; 
L^ge  T.  Crocker,  1  Ba.  &  Be.,  508. 

'  Ruhmlh  regard  to  fcKii  lirunen  to  iMttdor.]  All  the  incidents  to  which  tbc 
property  is  subject  must  be  laid  before  the  purchaser  by  the  vendor,  and  it 
must  be  in  language  intelligible  to  a  common  understanding.  The  purchaser 
must  not  understand  ambiguous  terms  at  his  peril.  Conyers  v.  Ennis,  2  Mass., 
338;  Sheard  v.  Venablea,  88  L.  J.  Ch„  822;  Drysdale  v.  Mace,  6  De  G.  M.  & 
G.,  107;  Swaisland  v.  Dearsley,  29  Beav,,  430.  The  concealment  must  have 
been  such  as  to  liare  prevented  the  other  party,  had  the  true  facts  been  known, 


from  entering  into  the  contract.  Haywood  v.  Cope,  35  Beav.,  140;  Young  v 
Bumpaag,  Freem.  (Miss.).  Ch.,  241;  Jonzin  v.  Toulmin.  9  Ala.,  352;  Baglebole 
V.  Walters,  B  Camp.,  154;  Schneider  v.  Heath,  8  id.,  60fl;  Pearett  v.  Shambhut, 
S  Miss.,  823;  Steele  v.  Kinkle.  3  Ala.,  352. 

MaUaiaifaett  coneealed.~\  The  purchaser,  at  the  time  of  making  the  bargain, 
was  ignorant  of  a  substantial  defect  with  respect  to  the  nature  of  the  property, 
and  in  regard  to  which  he  was  not  put  upon  inquiry.  Held,  that  where  the 
defect  was  substantial,  and  referred  to  the  nature,  character,  situalion,  extent 
or  quality  of  the  property,  specific  performance  would  not  be  decreed.  Ellicotl 
V.  White,  43  Md.,  145. 

Thsworda  "jnoreor  leas."'\  These  words  cannot  be  a  cover  for  misrepre- 
sentation.   King  T  Enapp,  50  N.  Y.,  462. 

PaH  of  premitet  purduued  fraudulently  omitted  frmn  deed.'\  A  portion  of  tlie 
estate  purchased  was  fraudulentlj;  omitted  from  the  deed  given,  and  the  pur. 
chaser,  i>eing  deceived,  paid  the  price,  and  went  into  possession  under  the  deed 
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§  031.  (2)  The  statement  which  ia  relied  on  as  a  misrep- 
resentation must  have  been  made  by  a  party  to  the  con- 
tract or  his  agent,  and  not  by  a  stranger.  "If,"  said  Lord 
Romilly,  M  R.,  "a  third  person,  by  representing  to  A. 
that  it  will  be  highly  for  his  benefit,  and  by  false  repre- 
sentations induces  him  to  enter  into  a  contract  with  B.,  but 
B.  makes  no  false  representation,  and  is  neither  party  or 
privy  to  any  such,  then  the  contract  is  valid,  and  stands 
good  in  this  conrt.  Bnt  the  person  who,  by  false  repre- 
sentations, indnced  the  other  to  enter  into  that  contract  is 
liable,  in  an  action,  to  make  good  to  the  person  he  has  mis- 
led the  damage  he  has  sustained  by  acting  on  the  misrep- 
resentation made  to  him."(«)  Dnranty's  Case  f^)  and  Ex 
parte  "Worth  (j?)  brings  this  principle  into  clear  relief  ;  for 
in  those  cases  it  has  been  held  that  if  directors,  as  agents 
of  the  company,  issue  a  false  report,  and  third  persons,  in- 
fluenced by  this  report,  contract  with  the  company  for 
shares,  the  contract  may  be  avoided ;  but  that  if  the  same 
third  persons  contract  with  individual  shareholders  for 
shares,'  the  contract  cannot  be  avoided. 

§  633.  It  is,  of  course,  enough  that  the  agent  was  ap- 
pointed to  bring  about  the  contract  for  the  principal,  and 
that  he  made  the  misrepresentation.  It  is  not  needful 
that  he  should  have  been  appointed  the  agent  to  make  the 
misrepresentation.  (A)'     Thus,  in  the  cases  in  which  con- 

(0  InDnrsntT'sCuc,  ieBmT.,lTO. 


Held,  that  be  was  not  bound  to  know  tb&t  the  description  in  the  contnict  ODd 
the  deed,  did  not        '  ......         ..  ,  .    ,         . ,         ..,.., 

statute  of  frauds  w 

ley  y.  Duntley,  69  N.  Y.,  577;  Ooodenough  t 

v.  Beard.  33  Iowa,  177. 

RtedmaTiofthecimiTactfoTfraaduleiUeoruieali..  .. 

lent  concealment,  or  willful  perversion  of  material  facts,  i 

enter  into  a  contract,  tbe  latter  will  be  entitled  to  a  reacisGdon  of  such  contract. 
Pollard  T.  RogeiB,  4  Cal.,  239;  McNiel  v.  Baird,  8  Munf.,  318;  Bnelson  v. 
Franklin,  8  id.,  210;  Rawdon  v.  Blatchford,  1  Bandf.'s  Ch.,  844. 

'  LiabiUtj/  of  pHndple  for  agent'a  mitr^treientationi.']  Tbe  acts  of  an  author- 
ized agent  who,  by  fraud  and  false  representations,  affects  a  sale  of  property, 
even  in  a  caa^  where  the  fraudulent  acta  were  without  the  authority  or  even 
knowledge  of  the  principle  makes  such  prmciple  legally  accountable;  it  is  as  if 
he  bad  done  tbe  act  himself,  New  Brunswick  R.  B.  Co.  v.  Conjbeare,  9  H.  of 
Lda.,  714,  726:  Barwick  t.  English  Joint.8W)ck  B'k,  L.  R.  2  Ei  ,  265;  Bortlett 
T.  SalrooD,  8  De  G.  M.  &  G.,  89;  Bristow  v.  Wbitmore,  9  H.  of  Lds.,  418; 
Wheelton  v.  Hardisty,  8  E.  &  B  .  270:  Crump  v.  United  States  Mining  Co.^  7 
Gratt..352;  Hough  t.  Richardson,  8  Story,  689;  FitzaimmonBT.  JosUn.Sl  VL, 
139;  Henderson  v.  R.  R.  Co.,  17  Tex.,  B60;  amira,  Conifoot  t.  Fowke,  S 
M.  &  W.,  858. 
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tracts  have  been  rescinded  against  companies,  the  repre- 
sentation have  been  made  by  the  directors,  who,  of  course, 
have  no  (express  authority  to  make  a  misrepresentation.(/) 

§  633.  (3)  As  to  the  state  of  mind  of  the  person  making 
the  statement  as  to  its  tmth  or  falsehood;  it  is  to  be  ob- 
aerved  that  though  there  can  be  no  fraud  without  the  knowl- 
edge of  the  untruth  of  the  statement,  yet  there  may  weE 
be  misrepresentation,  i.  e.,  the  representation  may  be  erro- 
neous, though  not  known  to  be  so. 

§  634.  It  would  lead  us  over  a  wide  field  to  consider  how 
far  knowledge  of  the  error  is  essential  in  actions  to  rescind 
a  contract,  or  in  actions  for  deceit,  or  to  support  a  defense 
on  the  ground  of  fraud  or  misrepresentation  in  answer  to 
an  action  on  the  contract.(J)  But  it  is  conceived  to  be  clear 
that,  in  equity,  a  false  statement,  though  believed  to  be 
true,  if  made  with  a  view  to  a  contract  by  a  party  to  the 
•  contract,  is  a  good  defense  to  an  action  for  specific  perform- 
ance. In  Wall  V.  Stubbs,(*)  Pluraer,  V.  C,  observed,  "that 
whether  the  misrepresentation  be  willful  or  not  of  a  fact 
latent  or  patent,  such  misrepresentation  may  be  used  to  re- 
sist a  specific  performance,  unless  the  purchaser  really  knew 
how  the  fact  was." 

§  633.  This  point  was  particularly  considered  by  Lord 
Hatherley  (when  V.  C.)  in  Higgins  v.  Samel8,(i)  in  which 
case  the  defendant  resisted  specific  performance  on  the 
ground  of  misrepresentation  by  the  plaintiff,  and  it  did  not 
appear  that  the  plaintiff  knew  the  falsity  of  the  statement 
which  he  made.  His  Lordship  concluded  that  it  was  not 
necessary  to  prove  that  the  representation  complained  of 
was  made  with  a  knowledge  that  it  was  false  ;  and,  in  so 
concluding,  relied  on  Taylor  v.  Ashton(7»)  and  Evans  v. 
Edmonds,  (n)  The  latter  case  arose  on  a  covenant  in  a  sep- 
aration deed,  to  which  fraud  was  pleaded,  and  Maule,  J., 
said,  "I  conceive  that  if  a  man,  having  no  knowledge  what- 
ever on  the  subject,  takes  upon  himself  to  represent  a  cer- 
tain state  of  facts  to  exist,  he  does  so  at  his  peril ;  and,  if 
it  be  done  either  with  a  view  to  secure  some  benefit  to  him- 
self, or  to  deceive  a  third  person,  he  is  in  law  guilty  of  a 

(A  8m  on  tlili,  at  oomaOD  law,  Eonntdr       (1)  I  J.  A  H^MO,  we. 
T.  fwuuna,  alcTlIkU  Co.,  L.  B.  *  Q.  B.,  HD.       M 11  H.  *  W..  Ml. 
W  IMwL,  K>.  («)  II C.  B.,  TTT. 
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fraud,  for,  he  takes  npon  himself  to  warrant  his  own  belief 
of  the  tnith  of  that  which  he  so  aasert8."{o)  Indeed,  exe- 
cuted contracts  have  been  rescinded  on  the  ground  of  their 
having  been  induced  by  false  statements  which  were  be- 
lieved to  be  true  by  the  persons  making  them.(^) 

§  636.  Questions  of  considerable  nicety  have  been  raised 
at  common  law  as  to  the  effect  of  the  misrepresentation  by 
an  agent,  where  the  principal  is  innocent  and  neither  au- 
thorized nor  knew  of  the  misstatement.  It  has  been  dis- 
cussed whether  such  misrepresentations  render  the  principal 
liable  in  an  action  for  deceit.(y)  It  has,  in  a  celebrated 
caae,  been  held^  that  where  an  agent,  without  designing  to 
deceive,  made  a  representation  which  was  false,  but  which 
he  did  not  know  to  be  so,  whilst  the  principal  had  the 
knowledge  of  the  actual  facts,  but  did  not  make  the  repre- 
sentation, there  was  no  evidence  to  support  a  plea  of  fraud 
or  covin.(r)' 

§  637.  But  as  an  innocent  misrepresentation  by  a  party 
to  the  contract  is  a  bar  to  his  seeking  specific  performance 
of  it,  such  questions  do  not  seem  to  arise  in  actions  of  this 

(ql  I3G.B..786.   See, klao,  Peek T  Qnnier.  (r)  CarntOotT.  Pavke,«  U.  ft  W.,XH;dlr 
L.  B,  S  H.  L  ,  S77.  caued  and  aiplalned  In  The  NaUaDlJ  Sl- 
ip) BkvllDaT.  Wlcklikni,8DeO.  A  J.SM  charge  Co.  v.  Drew.  1  Maoq,  103;  udieg 
<»■  rwftrd*  tha  dcceufld  partner);  HartT.  Banrlck  t,  KngUati  Joint-Stock  Bank,  L.K. 

?w*.\Be,  T  Cb.  p  ,  4S.    DUenEolih  Bntt  t.  1  Bi ,  21».    Bee,  alM,  roller  v.  WIImd,  )  Q. 

lowacr,  S  (J.  f.  D.,  J7B:  aBdcr.  per  Lord  B.,M;  andln  Cam,  Bcac.ai  Wilson T.FalWi, 

Selbome  in  Bronnlle  T.  Campbell,!  App.C.,  lid.,  68,  wblob  wai  an  action  far  deceit.  vIlT- 

938.  nMelr  decided  on  (be  kronad  tbat  tba  cinit 

(g)  Udell  T.AthertDn,T  U.  *H.,m;  Bar-  of  tbe  Icjurf  wnatkeplalntin  <nrn  mlMP- 

wtCk  T.  lingllBb  Jolnl-Sluck  Bask,  L.  B.  3  prthenalun;  and  at.  per  Lord  BalberlaTla 

Bi.,aae.  ferownUe  t.  Campbell;  O  App-C.WL 

'  Young  V.  CoTcll,  8  John.'B  R.,  23,  is  a  case  precisely  in  point.  It  was  there 
said  bf  tlie  oourC  tbat  an  action  of  this  nature  "cannot  be  mainUiined  without 

E roving  actual  fraud  in  the  defendant,  or  an  intention  to  deceive  the  plaintiff 
y  false  representation.  Tlie  simple  fact  of  misrepresentation,  unconnected 
with  fraudulent  design,  is  not  sufflcient.  The  evidence  produced  by  the  plain- 
tiffs at  the  trial  did  not  make  out  the  fraud,  or  show  enough  to  justify  the  iui? 
in  drawing  the  concluBion.  The  defendant  made  no  representation  of  facta 
within  his  knowledge.  He  staled  correctly  the  circuni.staDce8  of  the  connec- 
tions of  Davis  in  Rhode  luiaod.  He  lived  on  friendlj'  terms  with  the  plaintiffs; 
he  gave  them  prompt  and  reusonahle  notice  of  hia  subsequent  opinion  of  the 
insolvency  of  Dayis;  and  it  did  not  appear  that  he  had  any  connection  with 
Davit,  or  that  he  came  and  voluntarily  recommended  him  to  the  plaintiffs. 
The  advice  was  rash  and  indiscreet;  but  there  is  no  ground  from  which  W  Infer 
that  it  was  deceitful.  Betxit  is  the  gint  of  the  action.  If  the  case  had  gone  to 
the  Jury,  the  testimony  would  not  have  warranled  a  verdict  for  the  plaintiffs, 
and  the  motion  to  set  aside  the  nonsuit  ought,  therefore,  to  be  denied.  In  the 
older  case  of  Ward  v.  Center,  3  .Tohn. ,  S71,  this  point  was  treated  as  unsettled. 
though  the  court  seems  to  have  inclined  to  the  view  taken  afterwards  in  Young 
V.  Covell.  Of  course,  where  there  exists  tbe  deenil  or  fraudulent  design,  said 
to  be  the  gist  of  tbe  action,  tbe  complaint  is  well  \aid.  Oallaghcr  y.  Mason,  S 
Cow.,  346;  Benton  v,  Pratt.  3  Wend.,  886;  Upton  v.  VaM.  6  .lohn.,  181. 
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nature  ;  for  it  aeems  clear  that  any  misrepresentation  of  an 
agent  leading  np  to  the  contract,  though  both  principal  and 
agent  were  innocent,  wonld  debar  the  principal  from  specific 
performance. ' 

§  638.  It  may  probably  be  laid  down  as  a  general  prin- 
ciple in  equity,  that  a  man  is  bound  who  makes  a  repre- 
sentation which  is  not  true,  though  without  knowledge  of 
its  untruth,  and  this  even  though  the  mistake  be  innocent ; 
for  a  man,  before  making  a  representation,  ought  not  only 
not  to  know  it  to  be  uutrue,  he  ought  to  know  that  it  is 
true.(«)  So,  in  a  case  where  a  trustee  was  charged  by  the 
court  in  respect  of  a  misrepresentation  made  to  a  purchaser, 
and  the  trustee  alleged  that  he  did  not,  at  the  time,  recollect 
the  fact  thus  misrepresented,  Grant,  M.  R.,  said,  "the  plain- 
tiff cannot  dire  into  thesecret  recesses  of  his  (the  trustee's) 
heart,  so  as  to  know  whether  he  did  or  did  not  recollect  the 
fact,  and  it  is  no  excuse  to  say  that  he  did  not  recollect 
it."(^'  In  like  manner,  it  may  be  added  that,  in  the  cases 
of  agents  rendering  themselves  personaUy  tiabte,  it  is  the 

(!)  AlDBlla  T.  HadlTOOtt,  9  V«a.,  IS,  11.  Q.,  US ;  ani  Me  per  Lord  Selbome  In  Bi 

(f)  In  BDnoww  T.  Look,  10  Vm.,  4TB;  u-    l— -  " ^...  -  .—  f-    ™.  ... 

•Wdingl7  PriM  T.  Hwiuilkj,  S  D«  Q.  M,  A 


.,  4TB;  no-   lie  v.  Campbell,  B  App.  C,  I 


^  Ruld  uU/i  retpea  to  good  faith.']  "It  is  equally  promotive  of  jFood  morak^ 
fair  dealing  and  public  JuBtice  and  policy,  that  a  vendor  should  diatjnctlj' 
comprehend  not  only  that  good  faith  should  reign  over  all  his  conduct  In  re- 
lation to  the  sale,  but  that  there  should  be  the  moat  acrupulouB  good  faith, 
as  exalted  bonestj,  or,  as  it  U  often  felicitously  expressed,  Mbartma  fide*,  in 
eveiy  representation  made  by  him  as  an  inducement  to  the  laJe.  He  ^inild 
literally,  in  hii  representation,  tell  the  truth,  the  whole  trutli,  and  nothing  but 
the  truth.  If  hU  representation  U  false  in  any  one  subBtantial  circumetance 
going  to  the  inducement  or  essence  of  the  bargain,  and  the  vendee  is  thereby 
mialM,  the  sale  is  voidable,  and  it  is  wholly  immaterial  whether  the  representa- 
tion be  willfully  ^r  designedly  false,  or  i^orantly  or  negligently  untrue.  The 
vendor  acts  at  his  peril,  and  is  bound  by  every  syllable  no  utters  or  proclaimB, 
or  knowingly  impresses  upon  the  vendee,  as  a  lure  or  decisive  motive  for  the 
bargwn."  Stoiy,  J.,  in^Doggett  v,  Bmeraon,  8  Story,  783;  Hough  v.  Eiehard- 
Bon,  id.,  6S9. 

MiireprettTitation  made  >'n  good  faith.  ]  A  party  miBrepregented  the  law  to  his 
sister-in-law,  and  she,  believing  her  title  to  property  hela  by  her  not  to  be  good, 
sold  it  to  him,  the  sale  being  greatly  to  his  advantage.  Held,  that  Buch  sale 
would  be  annulled,  even  where  the  misrepresentations  were  made  in  good  faitb, 
and  in  a  mistaken  idea  of  the  law.     Bims  v.  Farrill,  4G  Ga.,  585. 

'  A  mortgage  obtained  by  the  misrepresentations  of  the  mortgagee  is  void: 
and  it  is  immaterial  as  to  its  legal  effect  upon  the  instrument,  whether  the 
mortgagee,  at  the  time  he  made  the  representation,  knew  it  to  be  f^se.  If  he 
made  a  statement  of  facts,  knowing  it  to  be  false,  it  would  clearly  be  a  legal 
fraud ;  but  although  he  did  not  know  it  to  be  false,  yet  if  he  undertook  to  state 
it  as  true,  without  a  knowledge  of  its  truth  or  falsehood,  and  it  operated  as  a 
deception  on  the  party  to  whom  it  was  made,  and  thereby  induce  the  mortgage, 
it  would  avoid  it.  The  gist  of  the  inquiry  is  not  whether  the  party  making  Qie 
21 
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same  whether  they  represent  what  they  know  to  be  false, 
or  what  they  do  not  know  to  be  tme.(w)' 

g  630.  (4)  The  misrepresentation  must  have  been,  made 
in  relation  to  the  contract  in  qnestion,  and  with  a  view  to 
induce  the  other  tp  enter  into  it ;  it  must  have  been  dohis 
dans  locum  coiUractui.i'o)  Hence,  unless  under  very  special 
circumstances,  it  must  have  been  made  at  the  time  of  the 
treaty,  (lo)  and  not  have  relation  to  some  collateral  matter, 
or  other  relation  or  dealing  between  the  partie3.(aT)' 

(ii)  Fra  AldenoD,  B.,  In  Smoot  T.  Ubery,  >  pnbliataod  pniipectiii  c»n  be  preiamed  In 

10  M.  A  W.,  10.  the  abMuicearipecIlIaeTldeiiee  lobaTebMui 

(e)  Seeper  I.«rd  Bmnshftn)  In  AltwoodT.  tbe  bull  of  u  Inturanoe  offeoted  1 

Bm«ll,  6^CL  A  nn.,  IMiper  Lord  Wensltj-  we  W^eelton  vJBiudli^.^S  Bl.^A 


I  per  I.«rd  Bmnshftni  In  AltwoodT.    tbebuliorui  Inturauae  offeoted  irlUi  them, 
.  CI.  A  no.,  IMiper  Lord  WeoBltT-    tee  Wheelton  t.  HudlitT,  S  Bl.  A  BL,  tSl- 
^\iibv/KiLjp  EC  L,  Cj  ™„_^,  (I)  HuTli  *.  KBmhle^l  8lio.,lH;^l»<" 


repreienUtlon  b;  ui  Insnnuica  aoiapju;  In    Drwm  ' 


^ple,  S  Bli.  (K.  8 
.  kUk,  1  btuk-,  79 


Statement  knew  it  to  be  false,  but.wheCber  the  statement  made  as  true  was  be- 
llered,  and,  therefore,  if  false,  deceived  the  party  to  whom  it  was  made.  Jones 
T.  Tavlor,  S  Oill  ft  John.,  M.  In  Donelson  v.  Youngs,  Meigs,  156.  wh^re  a 
machinlHt  sold  a  machine  made  by  himself,  which  was  wholly  worthleea,  repre- 
senting it  to  be  a  Kood  one,  it  was  held  to  be  a  fraud,  although  the  vendor  was, 
throng  want  of  skill  In  his  busiaeas,  ignorant  that  the  machine  was  not  a  good 
one.  But  it  is  said  that  a  misrepreaeatation  of  llie  solidity  of  a  mercantilfl 
house,  made  under  a  mistake  of  fact,  without  any  interest  or  fraudulent  inten- 
tion, will  not  sustain  an  action,  althou^  the  plainiifl  may  have  suffered  damage 
by  reason  of  such  misrepresentation.    RusseU  v.  Clark  7  Cranch,  6S. 

1  A  person  who  falsely  states  a  matter  within  his  knowledge,  is  not  excused 
by  averrtoE  a  wont  of  recollection  at  the  time  of  the  statement.  Kent,  Ch., 
Bacon  t.  &onson.  T  John.'s  Ch.,  1S4. 

•Willard's  Eq.  Jur.,  ch.  8,  p.  U9;  Story's  Eg.  Jur.,  §  19B.  The  case  of 
Taylor  V.  Fleet.  1  Barb.  Bup.  Ct.  R.,  471,  is  an  nuUiority  of  value  on  this  point 
A  person  about  to  purchase  a  farm  was  ignorant  of  the  actual  cliaracter  and 
capabilities  of  Ihe  land,  and  had  no  means  of  obtaining  such  knowledge,  ezc^t 
by  information  derived  from  others ;  and  the  owner,  with  a  knowledge  that  the 
purchaser's  object  was  to  obtain  an  carlv  farm,  and  that  his  farm  was  not  so 
earl;  as  others  lying  in  the  neighborbooct,  represented  to  such  purchaser  "  that 
there  was  no  earUer  land  anjiwhere  about  there,"  aud  the  latter  relying  upcm 
the  truth  of  such  representation,  made  the  purchase;  and  after  ascertaimng,  by 
actual  experiment,  Oiat  the  land  was  not  what  it  had  been  represented  to  be,  be 


tl  experiment,  t 
applied  to  the  vendor,  within  a  reasonable  time,  to  rescind  the  bargain,  who 
reniBod  to  do  so.  Held,  that  this  furnished  a  sulScient  ground  for  the  interfer- 
ence of  a  court  of  equity  to  rescind  the  contract,  even  though  there  was  no 
intention  on  the  part  of  the  vendor  to  deceive  the  purchaser.  In  delivering  the 
opinion  of  the  court,  Bartis,  J.,  said  that  a  mlsrepreBentation  of  a  material  fact, 
constituting  the  tusis  of  the  wle,  and  relied  ujwn  by  the  purchaser,  is  sofflcieDi 
to  warrant  the  interference  of  the  court.  In  Camp  v.  Pulver,  fi  E^rb.,  91,  the 
importance  of  the  materiality  of  the  misrepresentation  is  dwelt  upon  by  the 
court.    Harris,  P.  J.     Bee  Halls  v.  Thompson,  1  S.  ft  M.,  448. 

MiarvpreiaUatioa  mOunii  a  detiffn  is  not  suffldent  for  an  action,  but  If  recom- 
mendallon  of  a  purchaser  as  of  good  credit,. to  the  seller,  be  mode  In  bad  faith, 
and  with  knowledge,  tliat  he  was  not  of  good  credit,  and  the  seller  sustain 
damage  tlieteby,  the  person  who  mode  the  representation  is  t>ound  to  indemnify 
the  BUler.  S  Kent's  Com.,  4B0.  This  rule  places  the  liability  of  the  defend- 
ant upon  the  true  ground,  exonerating  him  wnere  he  may  act  in  good  faith  and 
still  err  in  his  jud^ent,  and  rendering  him  refponsible  wlieie  he  knowingly 
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§  640.  This  point  was  nrnch  discassed  in  a  Scotch  case  in 
the  Honse  of  Lords.  There,  a  tottering  joint-stock  company 
had  pat  out  llonrishing  annaal  reports  of  its  condition,  and 
shortly  after  the  last  of  these  reports,  and  with  a  view  to  pre- 
vent its  shai-es  falling  in  the  market  and  to  counteract  certain 
unfavorable  rumora,  the  company,  through  their  manager, 
urged  the  defenders  to  })archase  additional  shares  in  the 
concern,  and  assured  them  that  the  company  would  advance 
the  necessary  funds,  and  that  the  stock  should  be  held  until 
it  could  be  sold  at  a  profit,  without  the  defenders  being 
called  on  to  pay  any  money ;  the  shares  became  valueless, 
and  the  company  sued  for  the  money  advanced,  to  which 
the  defenders  pleaded  the  fraud  of  the  company:  to  this 
-  plea  it  was,  amongst  other  things,  objected  that  the  loan 
was  one  independent  transaction,  and  the  purchase  another, 
and  that  the  alleged  misrepresentation  in  the  purchase  did  not 
vitiate  the  loan.  Bnt  it  was  held  by  their  lordships  that  the 
defense  was  good.  Lord  Cranworth  putting  it  on  the  ground 
that  the  transaction  did  not  constitute  a  loan  in  the  ordinary 
sense  of  the  word,  bnt  a  special  contract  by  the  company  to 
purchase  lor  the  defenders,  to  be  repaid  only  in  a  particular 
manner ;  and  Lord  St.  Leonards  holding  that  the  purchase 
and  the  loan  were  one  transaction,  though  consisting  of  two 
parts — that  if  there  had  been  no  loan  there  would  have  been 
no  purchase,  and  if  there  had  been  no  purchase  there  would 
have  been  no  loan.(y) 

§641.  On  the  other  hand,  it  has  been  held  by  the  House 
of  Lords  that  a  purchaser  of  shares  in  the  nuu-ket,  upon  the 
faith  of  a  prospectus  which  he  has  not  received  from  its  au- 
thors, cannot  so  connect  himself  with  them  as  to  render 
them  liable  for  the  miarepreseiitation  contained  in  it.{^)   In 

fi  TI»Nmtloi]»l  Bi(ih*iig«  Co,  T.  Drsir,  S   too,  Bgny  v.UrjMkey.j  J._*H.,lj  aDdoon- 
T,0iiiiiB7,L.  B.aH.I>.STr.   See, 


itSon^m.    ^  „.„,  _   „      iider  BwietP*  c««,  *  Do  Q.  J.  i  A.  ao. 


miBinfomu  ths  ftpplicant  for  the  purpose  of  deceiving  him."  Daniela,  J.,  tn 
Marah  V.  Palker,  40  H.  Y.,  667. 

Slatentenli  daimed  to  be  falu.mttit have  been  acUdapoTi,]  In  order  thatequi^ 
may  Interfere,  the  misrepresentation  compl^nedof  must  have  induced  thepar^ 
to  contract  to  hie  dunoee.  The  injured  portj  must  have  bad  a  right  to  rel; 
upon  the  statemente  made.    QraiOkDalein  v.  Epstdn,  2S  Ean.,  448. 

Waioer  ofmiir^treieiUationt.J  Where  a  partj  enters  into  new  stlpulatlong, 
he  valves  a  former  roisrepresentatlon  ttaeieby.    Thureatt  t.  HcLeod,  S8  Ala., 
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earlier  cases  it  had  been  held,  that  a  report  published  by  the 
directors  of  a  company  as  addressed  to  its  shareholders,  bnt 
intended  to  come  and  coming  into  the  hands  of  any  person 
who  might  wish  to  purchase  shares,  was  a  representatioa 
made  by  the  directors  to  any  peraon  who  might  obtain  the 
report  and  on  the  faith  of  it  buy  shares  ;(a)  and  that  false 
representations  made  by  the  directors  of  a  company  to  the 
secretary  of  the  stock  exchange  to  obtain  an  official  qno- 
tation  jnstifled  a  person  who,  knowing  the  rales  of  the 
exchange,  had  bought  on  the  faith  of  the  quotation  so  ob- 
tained, in  saing  the  directors  in  damages  :(5)  bnt  in  Peek 
T.  Gumey,(c)  Lord  Chelmsford,  while  not  doubting  the  pro- 
priety of  the  former  of  these  two  cases,  expressed  strong 
dissent  from  the  latter. 

It  need  hardly  be  said  that  if,  in  any  case  where  an  action 
for  deceit  would  lie,  the  result  of  the  misrepresentations  had 
been  a  contract  between  a  director  and  one  of  the  public, 
and  the  director  had  sued  the  purchaser  in  specific  perform- 
ance, the  purchaser  would  have  had  a  clear  defense. 

§  043.  Where  directors  as  agents  of  the  company  pre- 
pared false  reports  and  a  circular  addressed  to  the  share- 
holders and  customers  of  the  bank,  and  intended  for  fhem, 
and  one  of  the  directors  took  these  papers  to  a  person  who 
was  neither  a  shareholder  nor  a  customer,  and  thereby 
induced  him  to  become  a  shareholder,  it  was  held  that  the 
company  were  not  bound,  on  the  two  grounds,  (1)  that  the 
authority  was  given  to  the  directors  as  a  body  and  not  to 
each  cme  individually,  and  (2)  that  the  paper  was  prepared 
for  one  purpose  and  apjdied  by  an  individual  director  for 
another,  (d) 

§  643.  (5)  Another  circumstance  essential  to  misrepre- 
sentation as  a  defense  to  specific  performance  is,  that  it  was 
in  reliance  upon  the  statements  in  question  that  the  party 
to  whom  they  were  made  entered  into  the  contract.  In 
Attwood  V.  Small,  (e)  which  was  a  case  for  the  rescission  of 
the  contract  (and  for  this  point  the  plaintiffs  case  for  rescis- 
sion and  the  defendant's  case  against  specific  performance 
seem  alike),  Lord  Brougham,  after  referring  to  the  earlier 

(al  Bcott  T.  Dixon,  ts  L.  J.  Ex..  m  o.  (c)  L.  R.  S  B.  L.,  897, 398. 

(b)  Bedfbrd  v.  Buitaaw,  4  H.  «  N.,  USB.  (if)  Nloal'i  Caw,  9  De  Q.  «  J.,  tST.  Con- 
.. ._„  ^...1...  Tii.i. —  .^  D  ,«  o  ^^    BldBT  Barrett's  C»«e,  3  De  Q.  J.  4  S.,  80. 
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cases,  said,  "  Now,  my  lords,  what  inference  do  I  draw  from 
these  cases?  It  is  this,  that  general  fraudulent  conduct 
signifies  nothing ;  that  general  dishonesty  of  porpose  signi- 
fies nothing ;  that  attempts  to  overreach  go  for  nothing ; 
that  an  intention  and  design  to  deceive  may  go  for  nothing, 
unleas  all  this  dishonesty  of  purpose,  all  this  fraud,  all  this 
intention  and  design,  can  be  connected  with  the  particular 
transaction,  and  not  only  connected  with  the  particular 
transaction,  but  must  be  made  to  be  the  very  ground  upon 
which  this  transaction  took  place,  and  must  have  given  rise 
to  this  contract." 

§  644.  It  is  not,  of  course,  necessary  that  the  statenlents 
which  were  false  should  have  been  the  sole  inducements  to 
the  contract.  The  presence  of  true  statements  will  not 
remove  or  cancel  the  effect  of  false  one8.(/)' 

§  04S.  In  considering  whether'  the  defendant  relied  on 
the  misrepresentation  of  the  plaintiff,  the  court  will  dis- 
criminate between  such  representations  as  are  in  conscience 
a  part  of  the  bargain,  whether  incorporated  into  the  legal 
contract  or  not,  and  mere  vague  commendations,  as  the 
holding  out  of  mere  hopes  or  expectations  which  ought  to 
put  the  other  party  upon  further  inquiry  ;  and  in  judging 
of  this,  it  is  important  to  consider  whether  the  thing  stated 
may  lie  in  the  knowledge  of  the  party  making  the  represen- 
tation, or  whether  it  must  lie  beyond  his  knowledge.  Thus, 
for  instance,  with  regard  to  mines,  a  distinction  will  be 
drawn  between  a  specific  account  of  what  was  to  be  seen  in 
the  mine,  and  a  general  desciiption  of  its  prospects  and 

(/]  Clukfl  V.  DlekK>s,  e  C.  B.  (N.  S.),  WS;  Nlcol'a  Com,  3  De  6.  ft  J.,  S«T. 

'  Allen  T.  Addin^toD,  7  Wend.,  9;  TouQg  v.  Hall,  4  Geor.,  93.  If  a  party 
Dukes  false  afflrmstion,  although  he  has  no  interest  of  his  own  to  serve,  whereby 
inotber  sustains  damage,  he  is  liable  to  ao  action.  Beam  v.  Bcrrick,  3  Fairl., 
m-.  see  StUes  r.  White.  11  Mete..  S5G. 

Bukiutattaifi/tentifalteinfaet.]  "To  maintain  an  action  for  fraud  and 
deceit,  based  upon  false  represcntationB.  the  representations  must  not  only  be 
^Isc,  in  fact,  but  the  party  making  them  must  believe,  or  have  reason  to  be- 
lieve, tbem  to  be  false,  and  such  false  representations  must  iofiucnce  the  other 
partj  to  contract."  Grover,  J.,  in  Oberlander  t.  Spiers,  45  N.  Y..  IW;  Meyer 
T.  Amidon,  id.,  168;  MarBb  t.  Falker,  40  id  ,  568;  Smith  t.  Coe,  39  id.,  686; 
BeoneK  y.  Judson,  31  id.,  333;  Carman  v.  Pultz,  id.,  647;  see,  also,  Earley  v. 
Garrelt,  9  B.  &  G..  «S8;  Freeman  t.  Baker,  5  B.  &  Aid.,  797;  Thorn  v.  Big- 
lud,  8  Eich ,  736;  Bartlett  v.  Solomon,  6  De  G.  M.  &  G  ,  38;  Moens  v.  Hey- 
*orth.lO  M.  &W..  147;  ColHna  v.  Evens,  5  Q.  B..  830;  Hcycraft  v.  Creasy, 
2  East.,  93;  Oswood  v.  Bath,  14  M.  &  W.,  651 ;  Burrows  v.  Lock.  10  Vea., 
470;  Brooks  r.  HamUton,  15  Minn..  38;  Stitt  v.  Little,  63  N.  Y.,  487. 


7crib;G00<^IC 


326        FHY  ON  SPECIFIC  PEKFOEMANOE  OF  CONTRACTS. 

capabilities,  which  from  the  very  nature  of  the  property 
muat  be  problematical  :aid  doxibtful.(^)  So,  again,  the  mis- 
representations TsUed  on  must  be  statements  of  allied  facts 
and  not  mere  expressions  of  opinion.' 

§  046.  Accordingly,  where  an  advowson  was  sold  by  auc- 
tion, and  the  particulars  stated  that  a  voidance  of  the  pre- 
ferment was  likely  to  occur  soon,  but  made  no  mention  of 
the  present  incumbent,  and  the  auctioneer  at  the  sale  stated 
in  explanation  that  the  living  would  be  void  on  the  death 
of  a  person  aged  eighty-two  ;  and  in  fact  the  then  incumbent 
was  only  thirty- two  years  of  age :  Grant,  M.  R.,  held  the 

(f)  jMnlnnT.BrOiubtOD,  ITBmy.,  04:5  De  O  H.AO.,Ua;  et  ittrtrjt  i.  F>ln,t 
Ch.  D.,  4«. 

'  Wbav  lAt  fait  itatament*  premmably  produced  no  effttt.'l  "  If  the  partj  to 
whom  the  Tepresentntions  were  made,  himself  resorted  to  the  proper  mesns  of 
veriflcation  before  be  eiitet«d  hito  the  contract,  it  may  appear  tliat  he  relied 
upon  the  result  of  his  own  inTestigstion  and  inquiry,  and  not  upon  the  repre- 
sentations made  to  lum  bj  the  other  part^.  Or  if  the  means  oi  iDvesligatiou 
and  veriflcation  be  at  hand,  and  the  attention  of  the  party  receiving  the  repre- 
sentations bo  drawn  to  them,  the  circumstances  of  the  case  may  be  such  aa  to 
make  it  Incumbent  on  a  court  of  justice  to  impute  to  him  a  knowledge  of  the 
results,  which,  upon  due  inquiry,  he  ought  to  have  obtained,  and-  thus  the 
motion  of  reliance  on  the  representations  made  to  him  be  excluded.  Again. 
when  we  are  endeavoring  to  ascertain  what  reliance  was  placed  on  repreBenta- 
tions,  we  must  consider  them  with  reference  to  the  subject  matter  ana  relative 
knowledge  of  the  parties.  ,If  the  subject  is  capable  of  being  accurately  known. 
and  one  party  is.  or  is  supposed  to  be.  possessed  of  accurate  knowledge,  and 
the  other  is  utterly  ignorant,  and  a  contract  ia  entered  into  after  representationg 
made  by  the  party  who  knows,  or  is  supposed  to  know,  without  any  means  of 
verlQcation  being  resorted  to  by  the  other,  it  may  well  enough  be  presumed 
that  the  ignorant  man  relied  on  the  statements  made  to  him  by  him  who  was 
Hupposed  to  be  better  informed.  But  if  the  subject  is  in  lis  nature  uncertain, 
if  all  that  is  known  about  it  is  matter  of  inference  from  something  else,  and  if 
the  parties  making  and  receiving  representations  on  the  subject  have  equal 
knowledge  and  means  of  acquiring  information  and  equal  skill,  it  is  not  easr 
to  presume  that  representations  made  by  one  would  have  much,  or  any.  indu- 
ence  on  the  other. '^  Lord  Langdale,  in  Cliapham  v.  Shillito.  7  Beav..  U6;  are, 
also,  Pike  v.  Viijera,  2  D.  &  W.,  2(11;  Vesev  v.  Dolo.  8  Allen,  380;  Clarke  v. 
Macintosh,  4  Qitf.,  134:  Hough  v  Richardson,  3  Story,  858;  Small  v.  Atwood, 
6  CI.  &  Fin.,  SyS.  Their  Inspection,  if  the  purchaser  does  not  avml  himself  oE 
those  means  and  opportunities,  he  will  not  be  heard  to  say  in  impeachment  of 
the  contract  of  sale,  that  he  was  drawn  into  it  hy  the  vendor's  misrepresenta- 
tions," This  is  the  rule  as  IMd  down  by  the  United  States  Supreme  Court  in 
Slaughter's  Admin,  v.  Qerson,  13  Wall.  383;  see.  also,  Davis  v.  Sims.  Hill  & 
Denio,  234;  Sun  Ins.  Co.  v.  Adam,  23  Pick.,  25S;  Moon ey  v.  Miller.  103  Mass., 
220;  Long  V.  Warren.  68  N  Y.,  4S(J;  Tallman  v.  Green.  3  Sandf.,  437;  Smith 
V.  Countryman,  80  N.  Y..  681  ■  Grant  v.  Munt,  Cooper.  173;  Bamett  v.  Stan- 
ton, 2  Ala.,  181:  Buck  v.  McCaughlrey,  S  Monr.,  216;  Beading  v.  Price, 3  J.  J. 
Marsh.,  fil;  McKinny  v.  Fort,  10  Tex.,  220;  Barron  v.  Alexander.  27  Mo.,  530; 
Cauldwell  V.  McCelland,  3  Sneed.  150 

Eepruentationa  at  to  property  al  a  distance.']  Where  property  is  sold  which 
the  purchaser  has  never  seen,  and  is  obliged  to  depend  upon  the  statements  of 
the  vendor  respecting  it.  such  vendor  is  bound  to  stand  his  representation.  Be 
Reese  River  Sliver  Mining  Co.,  L.  R.,2  Ch.,614;  Spalding  v.  Hedges.  3  Pa.  St . 
240;  Smith  V.  Richards,  18  Pet.,  26;  Camp  v.  Camp.  3  Ala.,  633;  Babcockv, 
Cose,  61  Pa.  St.,  437;  Miner  v.  Medbnry,  6  Wis.,  395. 
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representation  made  by  the  particulars  so  vague  and  indefi- 
nite that  its  only  effect  ought  to  have  been  to  pnt  the  de- 
fendant upon  making  inquiries,  and  accordingly  granted 
specific  performance.  (A)  And  so,  again,  the  representation 
tliat  land  waa  uncommonly  rich  water-meadow,  whereas,  in 
fact,  it  was  very  imperfectly  watered,  was  held  not  to  be  a 
bar  to  performance :(/)'  and  the  like  was  held  as  r^i;ards  a 
statement  to  the  effect  that  the  land  in  course  of  time  mi^t 
be  covered  with  warp  and  considerably  improved  at  a  mod- 
erate cost,  (j*) 

§  A47.  But,  genei-ally  speaking,  in  statements  made  by 
the  vendor  as  to  property,  he  is  bound  to  make  them  free 
from  all  ambiguity,  and  "the  purchaser  is  not  bound  to 
take  upon  himself  the  peril  of  ascertaining  the  true  mean- 
ing of  the  statement  ;"{&)  and  in  all  cases  of  commendation 
by  the  vendor,  a  specific  statement  as  to  the  character  of  the 
thing  sold  is  to  be  distinguished  from  general  laudation. 
The  statement  that  a  lime  which  would  be  produced  by 
stone  to  be  got  in  an  unopened  field  would  be  of  a  particular 
quality,  was  held  sufficiently  precise  to  furnish  a  defense.{?)* 

§  648.  Besides  the  vagueness  of  the  representation,  there 
are  other  grounds  upon  which  the  court  will  conclude  that 
it  was  not  relied  upon  by  the  party  to  whom  it  was  made : 
these  were  discussed  by  Lord  Langdale,  M.  K.,  in  the  case 

TrowoTT.  Mewcome,  3  Hot.,  7M.  Cotter,!  Jod.  A  L.,  GOT;  Wall  t.  StDbbs,  1 

Scott  T.  BanaoD,  1  Sim  ,IS;  3.  C,  1  B.    Mwl.,  80.    Sec,  too,  jdoie;  T.  Blgwood,  4  D< 
-    IIS.    &M,  also,  on  iblB  point  Fenton    Q.  F.  «  J.,  SSI  i  CabaUero  v.  Hea^,  L.  K.  9 


A,' 


I  It  is  undoubtedly  true  ttiiit  to  aroid  a  contract  on  the  ground  of  mUrep- 
resentaClon,  tliere  must  not  only  be  a  mUrepreseutatioQ  of  a  material  fact  con- 
stituting the  basis  of  tlie  sale,  but  the  purchase  must  have  been  made'upon  the 
faith  and  credit  of  such  represeatations.  At  least,  the  purcliaser  must  so  far 
have  relied  on  them  as  that  he  would  not  have  made  the  purchase  if  the  rep- 
resentations bad  not  been  made."  Tavlor  t.  Piett,  I  Barb,  Sup.  Ct.  Rep.,  476. 
Although  other  inducements  liesides  the  representations  may  have  operated  ia 
the  giving  credit,  it  is  enough  if  the  vendor  ia  nwved  by  auch  representations, 
so  that  without  it  the  goods  wouid  not  have  been  parted  with.  Addington  v. 
AUen,  11  Wend.,  376. 

■  There  is  also  a  distinction  talcen  at  iaw,  I)etweea  the  mere  expression  of  an 
opinion  and  the  statement  of  a  fact.  Pars.  Contr.,  vol.  3,  pt.  3,  ch,  3,  p.  976, 
and  note  (j)-  But  it  is  added,  by  the  same  author,  tliat  this  dislinctioa  must 
.  not  be  carried  too  far;  and  that  if  the  opinion  was  one  on  which  the  other 
party  was  justified  in  reiving,  either  by  the  relations  existing  between  the  par- 
ties, or  bv  the  nature  of  the  case,  and  it  can  be  made  to  appear  that  the  opinion 
expressed  was  not  in  fact  held,  that  this  should  be  deemed  equivalent  to  a  mis- 
representation of  facts. 
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of  Clapham  v.  Sliilton.{7»)  His  lordship  there  said :  "  Cases 
have  frequently  occurred  in  which  npon  entering  into  con- 
tracta  misrepresentations  made  by  one  party  have  not  been, 
in  any  degree,  relied  on  by  the  other  party.  If  the  party 
to  whom  the  representations  ^rere  made  himself  resorted  to 
the  proper  means  of  verification,  before  he  entered  into  the 
contract,  it  may  appear  that  he  relied  upon  the  result  of  his 
own  investigation  and  inquiry,  and  not  upon  the  represen- 
tations made  to  him  by  the  other  party :  or  if  the  means  of 
investigation  and  verification  be  at  hand,  and  the  attention 
of  the  party  receiving  the  representations  be  drawn  to  them, 
the  circumstances  of  the  case  may  be  such  as  to  make  it  in- 
cumbent on  a  court  of  justice  to  impute  to  him  a  knowledge 
of  the  result,  wliich,  upon  due  inquiry,  he  ought  to  have 
obtained,  and  thus  the  notion  of  reliance  on  the  representa- 
tions made  to  him  may  be  excluded.  Again,  when  we  are 
endeavoring  to  ascertain  what  reliance  was  placed  on  repre- 
sentations, we  must  consider  them  with  reference  to  the 
subject  matter  and  the  relative  knowledge  of  the  parties. 
If  the  subject  is  capable  of  being  accurately  known,  and  one 
party  is,  or  is  supposed  to  be,  possessed  of  accurate  knowl- 
edge, and  the  other  is  entirely  ignorant,  and  a  contract  is 
entered  into  after  representations  made  by  the  party  who 
knows,  or  is  supposed  to  know,  without  any  means  of  veri- 
fication being  resorted  to  by  the  other,  it  may  well  enough 
be  presumed  that  the  ignorant  man  relied  on  the  statements 
made  to  him  by  him  who  was  supposed  to  be  better  in- 
formed :  but  if  the  subject  is  in  its  nature  uncertain — if  all 
that  is  known  about  it  is  matter  of  inference  from  something 
else,  and  if  the  parties  making  and  receiving  representations 
on  the  subject  have  equal  knowledge  and  means  of  acquii-- 
ing  knowledge,  and  equal  skill,  it  is  not  easy  to  presume 
that  representations  made  by  one  would  have  much  or  any 
influence  upon  the  other."(re) 

§  640.  It  must  not  from  this  be  inferred  that  the  mere 
presence  of  the  means  of  detecting  the  misstatement  pre- 
vents the  deceived  person  from  relying  on  it.(o)  If  a  state- 
ment be  made  by  A.  to  B.  and  the  means  of  verification  be 
offered,  B.  may  rely  on  the  statement  and  refuse  the  investi- 

(m)  TBmt.,  148.  Kl>ch,  I»  K.  9H.  L.,S>;  lOniiliiBS.  C,  SDe 

(n)  7  Be>T.,  149,  IW.  U.  J.  A  S.,  It2. 

(D)  Centi*!  BulWft;  Co.  at  TeDCiocla  T. 
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gatioQ :  but  if  he  accept  the  investigation  and  find  or  might 
have  found  the  statement  false,  he  cannot  afterwards  allege 
that  he  relied  on  the  statement :  for  in  fact  he  did  not. 

g  690.  He  who,  because  he  does  not  rely  on  what  is  stated 
to  him,  resorts  to  other  means  of  knowledge,  cannot  after- 
wards say  that  the  misrepresentation  was  what  he  relied  on. 
"If,"  aatd  Lord  Holt,  C.  J.,  alluding  to  the  circumstances 
of  the  case  before  him,  "  the  vendor  gives  in  his  particular  of 
the  rents,  and  the  vendee  says  he  will  trust  him  and  inquire 
no  further,  but  rely  upon  his  particular ;  then,  if  the  par- 
ticular be  false,  an  action  will  lie  ;  but  if  the  vendee  will  go 
and  inquire  further  what  the  rents  are,  there  it  seems  un- 
reasonable he  should  have  any  action,  though  the  particular 
be  false,  because  he  did  not  rely  upon  the  particular.  "{^) 
It  was  on  this  ground  that  the  House  of  Lords  ultimately 
decided  the  celebrated  case  of  Attwood  v.  Small.(})  The 
British  Iron  Company  had  sent  a  deputation  of  their  direc- 
tora  down  to  Mr.  Attwood' s  works  for  the  express  purpose 
of  verifying  his  representations,  and  they  expressed  their 
satisfaction  with  the  proofs  produced :  by  this  line  of  con- 
duct they  precluded  themselves  from  being  able  to  rely  on 
any  previous  misrepresentations :  for  if  a  purchaser  chooses 
to  judge  for  himself,  and  does  not  avail  himself  of  all  the 
knowledge  and  means  of  knowledge  open  to  him,  he  will  not 
afterwards  be  allowed  to  say  that  he  was  deceived  by  the 
representations  of  the  vendor.  This  decision  was  given  in 
a  suit  for  rescission,  and  not  upon  a  defense  to  a  specific 
performance ;  but  for  the  present  point  these  seem  to  be 
alike,  (r) 

§  631.  The  principle  is  further  illustrated  by  the  case  of 
Jennings  v.  Broughton,  («)  where  the  plaintiff,  having  bought 
shares  in  a  mine,  afterwards  sought  to  set  aside  the  sale  on 
the  ground  of  misrepresentation  as  to  the  state  of  the  mine ; 
but  he  having  visited  the  mine  himself,  and  the  alleged  mis- 
statements being  such  as  he  was  competent  to  detect,  the 
court  held  that  his  purchase  of  shares  had  not  been  made  in 
reliance  on  the  representations,  and  the  bill  was  dismissed 
both  by  liord  Romilly,  M.  R.,  and  the  court  of  appeal  in 

(■)>  Lrmey  v.  Beltn,  S  Lord  Rajd-i  l  )18.  I'.  B.  i  Cli,,  lOl ;  reTenlng  S.  C,  L.  R.  S  Sq., 

11%.  4S>;  FarabrotherT.  Glbeon,  IDeO.  A  J.ecb 

(9)6C1.  Ann.tn.  W  BDeU.M.  *Q.,iaii  aftliiiiln*  S.  C,  IT 

(rj  CX  Abcraman  ITOD  Works  T.  WIekoDi,  BoaT.,3U. 
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chancery.  "I  desire,"  said  Knight  Bmce,  L.  J.,  "to  be 
understood  as  at  once  giving  my  opinion  against  the  plain- 
tiff with  regard  to  every  '  object  of  sense '  which  on  either 
visit  to  the  mine  he  may,  as  an  educated  man  of  ordinary 
intelligence,  having  the  use  of  his  eyes,  his  mind  on  the  alert 
«.nd  his  interest  awakened,  be  reasonably  taken  (whether 
■  much  or  little  of  a  workman  or  a  philosopher)  to  have  ob- 
served."(^)  With  this  last  mentioned  case  may  advantage- 
ously be  brought  into  comparison  the  case  of  Hi^ns  v. 
Samels,(tf)  where  the  representation  was  as  to  die  character 
of  the  lime  which  could  be  made  from  the  stone  under  a 
"field,  and  where  after  this  statement  the  defendant  and  two 
friends  made  a  cursory  inspection  of  the  field  in  company 
with  the  plaintiff,  and  it  did  not  api)ear  that  any  of  the 
persona  were  competent  to  judge  by  inspection  of  the  quality 
of  the  stone  for  the  purpose  of  lime  burning.  In  this  case 
Lord  Hatherley  (then  V.  C)  considered  that  the  inspection 
■did  not  preclude  the  defendant  from  relying  upon  the  mis- 
representation. 

§  639.  Where  a  purchaser  complained  of  a  representation 
that  the  woods  sold  bad  yielded  £260  i>er  annum  on  an  aver- 
age of  fifteen  years,  on  the  ground  that  though  they  might 
in  fact  have  done  so,  yet  that  they  would  not  have  done  so 
in  a  fair  course  of  husbandry,  his  objection  was  held  to  be 
displaced  by  proof  that  he  had  been  put  in  poasesaion  of  a 
paper  from  which  he  might  have  ascertained  that  the  woods 
liad  been  unequally  cat.(c) 

§  6S3.  The  allegation  of  misrepresentation  may  also  be 
■effectually  met  by  proof  that  the  party  alleging  it  was  from 
the  beginning  cognisant  of  all  the  matters  complained  of,[w) 
or  after  full  information  concerning  them  continued  to  act 
on  the  footing  of  the  contract,  or  to  deal  with  the  property 
■comprised  in  it  as  if  held  under  the  contract :  as,  for  in- 
stance, where  a  lessee  of  a  mine,  after  knowledge  of  alleged 
misrepresentation,  continued  to  work  it.(a;)' 

<l)  E  De  Q.  U.  A  G.,  131.    See,  al'o,  B»j        (ts)  Cf.  Neoc  Valler  DralnnBe  ComnilMtOB- 


tfferfs  T.    trr  v.  Dunkley,  *  ch.  D..  1.  where  mlade- 
1.  «  1,11.  II.,  *».  tcrlpUnn  ma  ■Llrjred. 

3J.*H.,tW).  (ar)  Vlgers  T.  Pfka,  a  CI.  4  Hn., 


._,  r.  L>De,3Gox,  Ses.   See,  too,    Hume  v.  Pocock,  L.  S.  1  Eq.US;  i  Cb.,  STt. 

ClDTkCT.  Uacklntoih,  4  GIJI ,  134;  11  W.  B., 
«53. 

'  At  law.  subiequcnt  performance  oa  llie  part  of  the  one  defend&Dt,  vitb 
knowledge  of  rhe  fraud  acquired  subaeqiieiitly  to  tlie  making  of  the  aKreement, 
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§  SS4.  Whether  a  misrepresentation  not  of  fact,  but  of 
law,  ffonld  afford  a  defense  to  an  action  for  specific  perf  onn- 
ance  has  not,  it  is  believed,  been  decided.(2/)  Bat  for  the 
parpqpes  of  holding  a  defendant  liable  to  make  good  a  rep- 
lesentation,  or  of  rescinding  a  contract,  it  is  certain  that  it 
most  be  a  statement  not  of  law,  but  of  fact.(2)  Every  one 
is  taken  to  know  the  law.' 

§  653.  Questions  of  title  are  mixed  qnestions  of  law  and 
fact :  bat  where  the  vendors  knew  of  a  fact  which  destroyed 
their  title  to  a  material  part  of  the  property  sold  (viz. :  the 
fact  that  it  was  a  recent  encroachment  from  a  common),  and, 
nevertheless,  represented  that  they  were  the  owners  in  fee 
aimple  or  had  free  power  to  dispose  of  the  inheritance  of 
the  whole  of  the  property  sold,  and  the  abstract  they  deliv- 
ered did  not  disclose  the  material  fact,  it  was  held  by  Grant, 
M.  R.,  and  Ijord  Eldon  that  a  bill  for  resciBsion  could  be 
maintained.     This  was  the  case  of  Edwards  v.  M'Leay.(a) 

§  656.  But  it  mast  not  thence  be  inferred  that  every  rep- 
resentation that  the  vendor  has  a  good  title  will  enable  the 
pnrchaser  to  set  aside  an  executed  contract  or  successfully 
resist  specific  performance.(&) 

§  657.  The  authority  of  Edwards  v.  JTLeay  was  followed 
and  relied  on  by  Knight  Bmce,  V.  C,  in  the  celebrated  case 
of  Gibson  v,  D'Este,(c)  in  which  he  decided  that  the  knowl- 
edge in  the  vendor  or  her  agent  of  a  right  of  way  over  the 
property  sold  of  which  the  purchaser  was  not  aware,  and 
which  was  not  stated  to  him  by  the  vendor  or  her  agent,  was 
a  ground  for  the  rescission  of  the  contract.  This  decision 
was,  however,  overruled  by  the  House  of  Lords,  on  the 

(■r)B«lnlhi,f7Wet>eq.  Union,  B  W.  a.,  las;  Harl  t.  SwRioe,  7  Cb. 

I>lBealtle*.tardEbui7.I'  B.7Cb.,TTT;  D  .  41.  47. 

■nniwd  Id  D.  P,  L.  B.  T  H.  L  ,  IMi  Legs  T.  (b)  Lepge  t.  Croker,  1  Btll  Jt  B..  SOBi  Bome 

Ctvker,  I  Ball  ft  n..  BOB  t.  I'<N!i>ck.L.B.I  Eq  .tiSilCh  ,379:  Bronn- 

<a)  Caop.,IOei  SSv.,ia7:  SI  IiBOD.  Law  nr  He  T  Campbell,  G  App.  U  ,  BU,  S3T.  Cf-BTCtt 

Prop.,  ««.    8o«  Turner  T.  West  Bromnlch  t.  Clowiar,  6  C.  P.  D  .  KTfl. 
le)  S  Y.  ft  C.  C.  C,  6«. 


and  prior  to  its  performaoce.  precludea  him  from  the  disafflmiaDce  of  the  coD' 
Cnct;  or  suit  for  the  consideration,  but  does  not  bar  him  of  iti$  remedy  for 
dunages.    WUtney  v.  Allaire,  4  Denlo,  5S4. 

\  Thi  T«pre»entaUon  mittt  b«  of  mailer  of  faet.  and  not  of  a  matter  of  law, 
opinion,  judgment  or  mere  intention,  unless  the  espreasion  of  opinion  consti- 
tutes a  wairantj,  or  that  of  iutention  or  contract;  or  unless,  in  dealing  with 
another,  an  unconscionable  advantage  is  taken  of  his  Ignorance  of  his  legal 
rights.  Adam's  Equity,  176;  see,  also.  Leake  on  Con.,  )8S:  Eerr  on  Fraud 
and  Mis.,  Wf;  Curry  v.  Keyser.  80  Ind.,  214;  Colter  v.  Morgan,  12  B.  Mon., 
W8;  Townsend  v.  Coales,  81  Ala..  43^. 
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principle  that,  in  order  to  set  aside  a  purchase  i)erfected  by 
conveyance  and  payment  of  the  purchase  money,  there  mnst 
be  proof  of  the  direct  persona]  knowledge  and  concealment 
by  the  principal,  and  not  merely  by  an  agent,  and  that  such 
proof  was  wanting  in  the  case.(d)  This  decision  has  by  ho 
means  given  universal  satisfaction, (e)  but  whether  correct 
or  not,  it  leaves  intact  the  doctrine  established  in  Edwards 
v.  McLeay. 

§  OSS.  Where  a  misrepresentation  haa  been  made  by  the 
vendor  with  regard  to  some  patent  defect  in  the  thing  sold, 
and  it  is  proved  that  the  pnrchaser  had  seen  the  thing  sold, 
so  that  this  defect  mnst  have  been  known  to  him,  he  will 
not  be  able  to  avail  himself  of  the  defect  as  a  bar  to  specific 
performance.'  This  was  decided  by  Grant,  M.  R.,  in  the 
case  of  Dyer  v,  Hargrave,(^)  where  a  farm  was  described 
as  all  lying  within  a  ring-fence,  whereas  it  did  not  in  fact 
so  lie ;  but  it  was  clearly  proved  that  the  defendant  had 
lived  in  the  neighborhood  all  his  life,  had  seen  the  farm  be- 
fore purchasing  it,  and  must  have  known  whether  it  did  lie 
in  a  ring-fence  or  not ;  and  on  these  facta  the  master  of  the  ' 
rolls  decided  that  the  defendant  was  clearly  excluded  from 

(d)  Same  note,  Wilde  T.OlbKiD,]  H.  L.  C,  fi)  »t.  Laon.  IiftirorProp.,ei4. 

605.    See  Brownlle  T.  Campbell,  s  App  C,  (/)  10  Ves.,  B».    See  tupnt,  i  «JL 
BiS.  9SI:  itnil  con«ider  Brett  t.  Clowaer,  S  C. 
P.  D.,  S76,  Stfl. 

'  Bach  party  fuiving  an  opportunity  to  examine,  and  doing  to.'\  "The  rule  that 
when  ft  purcLaser  haa  examined  property  cnDteiDicg  defecte  wliicli  can  be  dU- 
covered  by  ordinftry  vigilaDce,  Ite  is  Qol  entitled  to  relief  on  account  of  such 
defects,  does  nol  appl^  when  fraudulent  means  have  been  employed  to  conceal 


the  defi^tB.  The  obligation  to  comtnunicale  facts  ceases  when  each  party  haa 
an  opportunity  of  examining  for  himself,  and  undertakes  to  do,  without  relying 
on  the  slatemeote  of  the  other.  But  it  is  not  the  mere  opportunity  to  examine 
wtiich  relieves  the  other  party  from  the  duty  to  disclose  For  although  the 
opportunity  eiisls,  yd  if  the  purchaser  is  led  to  repose  confidence  in  tlie  vendor, 
and  docs  not  cxamme  for  himself,  the  duty  to  disclose  defects  is  equally  obli- 
gatory, and  the  vendor  will  be  held  bound  for  all  statements  and  all  undue  con- 
cealments,"    Sharkey,  J.,  in  Hall  v,  Thompson,  1  Bm,  &  Marsh.,  443. 

PuTc/ia»tT  need  not  give  vendor  information  ofinJianeed  value.]  The  purchaser 
is  not  bound  to  advise  the  vendor  of  a  fact  which  may  increase  the  value  of  Ibe 
property.  There  may  iw  a  mine  upon  the  land  of  vendor,  of  which  he  is 
Ignorant,  an  intending  purchaser  who  ia  aware  of  the  fact,  is  not  bound  to  dis- 
close it.  The  rule  appears  to  be,  tiiat  the  vendor  must  put  the  purchaser  in 
possession  of  any  fact  which  decreases  the  value  of  the  properly;  but  the  pui^ 
chaser  is  not  reciprocally  bound  to  advise  the  vendor  of  ft  fact  which  may 
increase  ita  value.  Fox  v.  Mackreth,  2  Bro.  C,  C,  400,  420;  Wallers  v.  Morgan, 
3  De  Q.  F.  &  J..  923;  Wilde  v.  Gibson,  1  H.  of  Lds,,  605:  Laidlaw  v.  Organ, 
3  Wheat,,  ITS;  Livingston  v.  Penn.  Iron  Co.,  2  Paige's  Cb.,  390;  Perkins  v. 
McGanock,  Cooke,  415;  Smith  v.  Bealy,  2  Ired.  Eq.,  458;  Harris  v.  Tyson,  24 
Pa.  St..  347;  Butler's  App.,  28  Pa.  St.,  03.  See  contra,  where  fraudulent  mis- 
representalions  were  used.     Swimm  v.  Bush,  23  Mich,,  89. 
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inaiating  upon  the  misrepresentation  as  a  defense.     This 
principle  will,  of  course,  only  apply  where  the  thing  in  re- 
spect of  which  the  repreBentation  is  made  is  one  perfectly  , 
Tisihle  to  everybody,  (f/) 

§  659.  This  case  was  supported  by  Grant,  M.  B.,  by  the 
analogy  of  warranties  at  conimon  law,  in  which,  however 
general,  defects  apparent  at  the  time  of  the  bargain  are  not 
included,  because  they  can  form  no  subject  of  deceit  or 
fraud ;  so  that,  for  example,  a  person  who  buys  a  horse 
knowing  it  to  be  blind  in  both  eyes,  cannot  sue  for  this  de- 
fect on  a  general  warranty  of  soundnesa.(A) 

§  690.  But  for  the  vendor  thus  to  countervail  the  effects 
of  his  own  misrepresentation,  the  evidence  of  knowledge  in 
the  other  party  must  be  conclasive ;  he  "  must  show  very 
clearly  that  the  purchaser  knew  that  to  be  untrue  which 
was  represented  to  him  as  true ;  for  no  man  can  be  heard 
to  say  that  he  is  to  be  assumed  not  to  have  spoken  the 
troth,  "(i)' 

§  641.  Such  being  the  proof  required,  it  is  very  certain 

(t)  OnotT.  Mont,  Coop.,  ITS;  tufts,  ISU  Hanal&;,a  De  □.  U.  *  Q.,  Me;  WllwD  t. 

«lira.  eiKirt.SHk.,9a8,  S7Bi  Djer  t.  HarnsTe,  1* 

(k)BiTlrT.l(OTial,Cn>.J»,IMillainC-  VM.,Me;  LnludT.  lUlDrworth.S^WQ.r. 

UBT.irr&ht.1B1nB.,eia,  tJ.,UB;  Coib;  v.  Gsdiden,  U  BcftT.,  4ia. 

{(t  Fat  Knigbt  Braoa,  L.  J.,  In  Price  f . 

'  Chitty'a  Contr.  (Bth  Am.  ed.),  445,  448;  Story's  Contr.,  §§  680,  633.  The 
rmle,  bowiTer,  at  law,  Is  not  everywhere  uniform.  "A  reneral  wammty," 
NT*  Hr.  pAreoDB  (vol.  1,  bk.  S,  ch.  6,  p.  400.  n.  [<]),  "i«  said  not  to  cover  de- 
fects plain  and  obvious  to  the  purchaser,  or  of  whidi  he  had  cognizance:  thus, 
if  a  bone  be  wammted  perfect,  and  want  a  tail  ot  an  ear.  IS  H.,  4. 1  b.  pt.,4; 
llEdw.,  4,  db,  pl-,  10;  Bouthernev.  Howe,  2Iiol.  B«p.,  S;  Long  t,  Hlcka,  2 
Bump..  365;  Schuvler  v.  Russ,  S  Oaines,  203;  Mai^etaou  v.  Wnght,  6  M.  & 
P.,  60e;  Dillard  v,  Moore,  2  Eng.  (Ark.),  166.  The  same  rule  applies  whether 
the  warranty  is  express  or  whether  tiie  warranty  is  implied  by  law,  from  a 
wnnd  price,  as  is  tie  case  in  some  Slates.  Kchardson  v,  Johnson,  1  Louis. 
Ann.  Rep.,  38S.  But  care  should  be  taken  not  to  misunderstand  nor  misapply 
litis  rule.  A  vendor  rnaj/  warrant  against  a  defect  which  is  patent  and  obvious, 
M  well  aa  agaioBt  any  other.  And  a  general  warranty  that  a  horse  was  tound, 
for  instance,  would,  perhaps,  be  broken,  if  one  ere  was  so  badly  injured,  or  so 
malformed  aa  to  be  entirely  useless;  and  althougn  this  defect  might  have  been 
noticed  by  the  purchaser  at  the  time  of  sale.     He  may  choose  to  rely  upon  the 


warranty  of  the  vendor,  rather  than  upon  his  own  judgment, 

"rhybe  should  not  be  permitted  to  do  so.     A  warranty  uiat  ah ...  __ 

iroken  if  he  cannot  see  with  one  eye.     House  v.  Fort,  4  Blackf.  393.     Why 


.  «  the  vendor  be  equally  liable  it  one  eye  was  entirely  gone  ?  In  Marget- 
»on  V,  Wright.  8  Bing..  454.  7  id.,  603,  a  horse  warranted  sound  had  a  splint 
then ;  this  was  vitibU  at  the  time  of  the  sale ;  but  the  animal  was  not  then  lame 
from  it.  He  afterwards  became  lame  from  the  effects  of  it,  and  the  warranty 
was  held  to  be  broken.  In  Liddard  v.  Kain.  3  Bing. ,  183,  an  action  was  brought 
to  recover  the  value  of  horses  sold  and  delivered.  The  defense  was  that,  at  the 
time  of  the  purchase,  the  plaintiff  agreed  to  deliver  the  horses  at  the  end  of  a 
.fortnight,  sound  and  free  from  blemish,  and  that  at  the  end  of  a  fortnight  one 
hadaconghand  the  other  a  swelled  leg;  but  it  also  appeared  that  the  seller 
informed  the  buyer  that  one  of  the  horses  had  a  cold  on  nim,  and  that  this,  as 
well  as  the  swelled  leg,  was  apparent  to  every  observer.     The  Jury  baviug 
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that  the  mere  circnmstance  of  other  means  of  knowledge 
being  open  to  the  purchaser  will  not  have  this  effect,  evea 
thoogh,  independently  of  any  statement,  the  party  relying 
on  the  representation  would  in  law  have  been  taken  to  have 
had  notice  of  the  contrary.  The  doctrine  of  notice  has  no 
application  where  tkere  has  been  a  representation  as  to  the 
fact  of  which  notice  would  be  implied  ■,{f)  the  proof  must  go 
further,  and  clearly  show  the  purchaser  to  have  had  comma- 
nicated  to  his  mind  information  of  the  real  state  of  facts.(A) 

§  663.  Therefore,  where  a  distinct  representation  has 
been  made,  it  will  not  be  countervailed  by  any  general 
statement  or  any  circumstances  from  which  an  inference 
inconsistent  with  the  representation  might  be  drawn,  even 
though,  in  the  absence  of  such  representation,  they  might 
be  sufficient  to  put  the  other  party  on  inquiry.(Z) 

§  663.  These  principles  are  applicable  not  only  where 
the  deceived  party  resists  specific  performance,  bat  where 
he  assumes  the  i>osition  of  plaintiff  and  seeks  to  set  aside 
the  contract  on  the  gronnd  of  misrepresentation.  In  Raw- 
lins V.  Wickham,(m)  the  plaintiff  successfully  repudiated  a 
contract  of  partnership  after  he  had  been  a  partner  for  four 
years  with  full  power  of  access  to  the  books,  and  these 
books  would  have  shown  the  falsity  of  the  representation 
made  to  him. 

§  664.  Nor  will  it  prevent  the  effect  of  a  misrepresenta- 
tion that  the  party  making  it  recommended  the  other  to 
consult  his  friends  and  professional  advisors,  for  "no  man 
can  complain  that  another  has  too  implicitly  relied  on  the 
truth  of  what  he  has  himself  stated. "(m) 

(i)  Drrsdala  t.  Maoe,  %  Sm.  A  Qlf. ,  «2M»};        (;i  Wilson  v  Sbort.  8  Hl.  MO,  STT. 
cT,  peTjeHel,H.IL,  In  JonCBT.Blmmer,  U       (M)lGl<T,SfiG;  SDaU.  AJ^SOt 
CU  D.iSQO.  {n|  Beynell  f.  Bprre,  1  DeQ.  H.  AQ.,BK, 

<t)  FrlcsT.  )Ui»nl>7.  SDeQ.H.  AC.SIS.  711);  Dobell  v.  Stersiu,  S  U.  A  C,  M. 
8m,  alio,  Gibson  T.  D'Sste,  S  Y.  A  C.  C.  C, 

found  a  verdict  for  the  defendant,  a  rale  for  a  new  trial  was  moved  op,  on 
the  ground  that  where  defects  are  patent,  a  warranty  against  them  is  In- 
operative. The  court  refuied  the  rule,  on  the  ground  that  the  warrontT  did 
not  apply  to  the  time  of  the  sale,  hut  to  a  Bubaequent  period.  In  Stucky  " 
Clybum,  Cheves,  180,  a  Hlave  sold  had  a  \»rnia;  thia  was  known  to  tlie  buyt 
Yet  it  was  held  to  be  within  an  expreas  warranty  of  soundness.  So  of  a  swell- 
ing in  the  abdomen,  plainly  viable  and  known  to  the  purchaser.  Wilson  v. 
Ferguson,  Cheves,  109.  So  where  a  slave  had  the  scrofula  at  the  time  of  sale. 
Thompson  v.  liotts,  8  Mis.,  710.  And  where  a  defect  is  obvious,  yet,  if  the 
purchaser  be  misled  as  to  Its  character  or  extent,  a  warranty  is  implied.  Wood 
V.  Ashe,  8  Strobh's  L.,  M."  Upon  this  view  of  the  case,  the  analogy  of  Sir 
William  Qrant,  in  Bavly  v.  Merrel.  referred  to  in  the  text,  would  be  neither  bo 
cogent  nor  so  apt  in  this  country  ss '-  "^ — ' — •* 
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§  063.  Thas  where  a  misrepresentation  is  made  by  a 
vendor  in  respect  of  a  lease,  of  the  covenants  in  which  the 
pnrchaser  would,  by  law,  be  implied  to  have  notice,  the  ven- 
dor will  be  equally  bound  by  his  statement  as  if  no  such 
implication  arose,  (o) 

On  the  same  principle  it  was  decided  that  where  a  vendor 
represented  the  house  to  be  substantiaUy  and  well  built, 
and  it  proved  to  be  the  contrary,  the  vendor  was  not  enti- 
tled to  specific  perfoimance,  though  the  defendant  might,, 
of  course,  have  inquired  into  its  actual  state.  (f») 

§  666.  In  Harris  v.  Kemble(j)  there  was  a  contract  con- 
sequent upon  certain  misrepresentations  as  to  the  profits  of 
a  theatre.  Leach,  V.  C,  was  of  opinion  that  these  repre- 
sentations, being  manifestly  founded  on  accounts  which 
were  equally  open  to  both  parties  (they  being  joint  ownera 
of  the  theater),  and  being  justified  by  the  accounts,  did  not 
avoid  the  contract ;  but  his  decision  was  overruled  by  Lord 
Lyndhurst  and  afterwards  by  the  House  of  Ix)rds,  on  the- 
ground  that  the  representations  were  made  with  a  view  to 
the  contract,  and  that  the  accounts  were  so  kept  as  to  ren- 
der it  difficult  without  employing  an  accountant  to  draw 
any  certain  conclusion  from  them. 

§  667.  The  circumstance  that  tie  vendor  sold  "with  all 
faults,"  thoQgh  it  may  serve  to  put  the  purchaser  on  his- 
guard,  will  not  enable  the  vendor  to  say  that  the  pnrchaser 
did  not  rely  on  any  representation  nwde,  or  prevent  the 
purchaser  from  avoiding  the  sale,  if  that  representatioo. 
were  false,  (r) 

g  66S.  The  principle  that,  in  order  to  render  a  misrep- 
resentation operative,  there  must  be  reliance  on  it  by  the 
party  who  uses  it  as  a  defense,  applies  to  the  case  of  the 
assignment  of  a  contract  originally  affected  by  such  a 
dxcomstance :  thus  it  seems  that  if  A.  contract  with  B., 
and  in  so  doing  there  are  misrepresentations  on  the  part  of 
A.  which  would  prevent  his  enforcing  the  contract  against 
B.,  and  B.  assign  the  coiitract  to  C,  on  whom  no  fraud  is 
practised  and  who  is  not  affected  by  the  original  misrepre- 
sentation, in  such  circumstances  the  contract  might  be 

(A  VaoT.  CWM.1  Kj.it  K.,  Mi  Flight       M  1  Sm  ,1l1,imTtiDnlaTlTl30;  S.C.GBU. 

C  Ex.,  SM.  WL    DUHDEDlab  PMenon  v.       (r)  BctuMldn  t.  Hulb,  S  Om.,  GOB.    Sm, 
Lour,  i  BflkT.,  DM.  Blao,  lutn,  f  Sn. 

(jij  Coz  V.  Miadlelon,  t  Dnw.  VO. 
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enforced  against  C,  (or  he  placed  no  reliance  on  the  mis- 
representation made  to  B.(£) 

§  660.  From  the  same  principle  it  follows  that  if  A.  make 
a  misrepresentation  to  the  agent  of  B.,  which  is  believed  by 
the  agent  to  be  tme  bot  known  hy  B.  to  be  false,  B.  cannot 
avail  himself  of  this  as  a  defense  to  specific  performance(i)' 

§  6T0.  (6)  It  is,  for  obvious  reasons,  necessary,  to  consti- 
tute a  misrepresentation  which  will  prevent  a  specific  per- 
formance, that  th&statement  in  question  shall  be  so  material 
to  the  contract  built  on  it  that,  if  the  statement  be  false,  the 
contract  becomes  one  which  it  would  be  unconscionable  for 
the  party  having  made  the  statement  to  enforce.  In  other 
words,  the  misrepresentation  must  be  shown  to  have  oper- 
ated to  the  prejudice  of  the  defendant,  (m)  Therefore,  where 
A.  induced  a  purchaser  to  think  that  he.  was  contracting 
with  B.  through  his  (A. 'a)  agency,  whereas  he  was,  in  fact, 
contracting  with  A.  himself,  but  there  was  nothing  to  in- 
duce the  belief  that  he  would  not  have  contracted  on  the 
same  terms  with  A.,  or  that  he  had  sustained  any  loss  or 
inconvenience  from  acting  under  the  mistake,  the  court 
enforced  performance  of  the  contract,  (b)  But  it  is  sufficient 
if  the  misrepresentation  operate  to>  the  prejudice  of  the  de- 
fendant to  a  very  small  extent.{«)) 

§  671.  The  effect  of  misrepresentation  on  the  eontract 
and  the  rights  of  the  parties  under  it  is  considered  in  con- 
nection with  cases  of  fraud  in  the  next  chapter. 

(1)  Bmlth  T.  Cluke,  II  Vet,  477, 181.  In  aulvKlentem  qDl  dat  canum  CODtiMtOl, 

T.  aio«ker,  1  D*  G.  it  J.,  4S8.  iu  nt.  eo  &bMBle,  eontrutai  nan  flerel,  st  In 


ii)  fifufwn  T.  anKuer.  4  utu.  a  j..  4oa.  jkk  ni»  eo  aEuenie,  contracniB  non  nerei, 

MSMPglblllv.  Wklter.SB.  A  Ad,,111.  «ann)mfMnUni,  Ban  InddeDtem,  quo  e 

fv)  Felloir«  v.  Lord  Gwydyr,  1  Sim.,  61;  Abunte  kdlino  contnetaB  tnlreluT.     • 

S.  C.,  1  a.  &U]r.,£0;  cf.  Flint  t.  Voodla.B  81  error clica  eol«m  qnalltatam  ncddsntalrm 

(tci  C&dmui  1.  Horner,  18  Vsi.,  10.   Tke  InaredlturobJectDm  BubBUntUlocontractiu, 

dlBtlDoUoD  of  inecasnlBts  between  (rmr  ante-  hiDTalldu*  omnlno  peralstet"    Mailjutl  Bi- 

etderu  Bed  conoomUaiu  wu  the  BUne  u  XhM  amen,  {  279, 
Rifemd  tolu  tbls  aecUoD.  Error  "  dlvldltnr 

'  F)-av4ulent  reprettTiiatioTu  bj/  tfie  ageiit  of  a  oarparatiBTiA  llie  coiporatioD  i* 
bound  by  the  acta  of  its  accredited  agent,  acting  within  the  scope  of  his 
autboritj,  and  muat  be  held  for  his  fraudulent  acts.  Burnes  v.  Fennell,  3  E. 
otLds.,  490;  National  Exch.  Co.  r.  Drew,3HcIl.,  126;  Ranger  t.  Qt.  Western 
RKCo.,  5H.  of  Lds.,8a;  Custer  ».  TituBville  Water  and  Gas  Co.,  63  Pa.  8t, 
881;  Bee,  however,  Brockrwell's  Case,  4  Brew,  SOS. 

Where  the  agent  hiK  no  auihonty.'\  Where  an  agent  has  no  authority  to  do 
the  act,  yet  where  a  principal  suffers  a  party  to  expend  hia  mone^ ,  believing 
that  the  representations  of  Buch  agent  were  authorized  by  the  principal,  equity 
will  not  BuSer  aucli  principle  to  plead  that  bis  agent  baa  no  authonlj,  Kerr 
on  Fraud  and  Hia.,  117;  Ramsden  v.  Dyaon,  L.  R.  1  Ch.,  128. 
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CHAPTER  XIV. 


§  679.  Fraad  is,  of  conrse,  a  larger  word  than  misrepre- 
sentation, and  includes  not  only  misrepresentation  when 
frandnlent,  which  has  already  been  considered,  but  also  all 
other  nnconsciooable  and  deceptive  dealing  ot  either  party 
to  any  contract.' 

§  67S.  Frand  comes  before  the  conrt  in  several  relations ; 
as  a  defense  to  an  action  on  the  contract ;  as  the  ground  for 
an  action  for  deceit ;  as  a  ground  for  setting  aside  an  exe- 
cutory or  even  an  executed  contract ;  as  a  defense  to  an 
action  for  specific  performance ;  or,  lastly,  as  forming  an 
exception  to  the  Statute  of  Frauds,  in  which  relation  it  has 
been  considered  in  the  chapter  (a)  on  that  statate. 

%  674.  Frand  may  arise  either  in  the  obtaining  of  the 
contract,  or  in  the  course  of  its  performance. 

Frand  in  the  obtaining  of  the  contract  has  long  been  held 
aground  for  the  cancellation  of  the  contract ;  and  a  fortiori 
it  presents  a  complete  defense  to  an  action  for  specific  per- 
formance. 

§  67ff.  Whether  frand  in  the  conrse  of  its  performance  is 
in  all  cases  a  ground  for  the  rescission  of  a  contract  is  a  point 
which  cannot  be  considered  as  finally  settled :  it  certainly 
apj>ear8  to  be  so  in  all  cases  in  which  rescission  is  the  only 
adequate  remedy.  (&)  It  is  conceived  that  in  no  case  could 
a  party  guilty  of  fraud  in  the  p^ormance  of  a  contract  ask 

Co.  T.  Indt»-rabbei,  OnUa-p«Rdi»  mi 
T&ph    gnpbWarkaCo.,Ii.  B.  10  UlL.aU. 


'  "In  ord»  to  eonitUute  fraud  at  common  law,  it  is  not  enough  to  «how  that 
fmud,  in  the  tense  of  miBrepre«entatlon  &nd  undne  advantftge  of  the  pontion 
of  tlie  {wrties  aaXA  to  be  impowd  upon,  has  been  committed;  but  the  extent  of 
the  fmnd  must  be  brooeht  home  to  the  party  to  the  action  nho  is  chained  with 
it.  In  the  cue  of  frauoa  In  the  sense  of  a  court  of  equity,  a  court  of  equity 
will  take  into  account  all  the  drcumstauces  of  the  caso^uot  only  the  act  and 
intenUon  of  the  partj,  but  the  drcumstanceB  under  which  the  act  was  done 
tlie  position  of  the  party  who  is  said  to  be  imposed  upon ;  his  being  inopo  am- 
tOU;  his  being  in  a  sense  of  1x>dilf ,  and  therefore  mental,  weakness,  and  so  oa — 
n«n  «>n«W,  these  are  sufSdent  to  constitute  leral  fraud."  Kindersley,  V.  Cln 
aewartT.Greatveat.It.R.Co.,3Dr.&8m.,^;  11  Jur.  {N.  S.).  637.   "Fraud 
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the  court  to  interfere  for  the  parpoae  of  enforcing  its  farther 
performance.  Thus  if  A.  were  to  contract  with  B.  for  the 
sale  of  an  estate  at  snch  a  price  as  C.  shonld  fix  and  then 
were  to  bribe  C.  to  fix  a  very  high  price,  A.  conld  never,  it 
is  submitted,  bring  an  action  against  B.  for  the  performance 
of  the  contract  either  at  a  price  to  be  fixed  by  C.  or  by  any 
third  person. 

§  676.  In  the  chapter  on  misrepresentation  it  has  been 
seen,  that  the  saggestion  of  what  is  false  is  a  ground  for  re- 
fusing specific  p^ormance,  and  also  in  certain  cases  for 
rescinding  contracts :  the  same  results  flow  from  the  non- 
disclosure of  a  fact  which  is  material,  and  which  it  is  the 
duty  of  one  party  to  the  contract  to  disclose  to  the  other,{c) 

<e)  T%e  qiwMloii  u  U 


.  —  .jaoTffrMtdiJBoaltr-   itU  qnonua  InMnIt  Mln:  Md  torn  d«mnn  id 

itimnmii  \a  doero  In  ft  well-known  psa-  uxmrn  lubel;  com  de  Ui  ultar  qpa  not  Mib- 

Mce(DeOfBcllb,lll,o.lSetHq.);  oalpBble  jecMm par m MiitliiinDt"  IMJnr.BelUM 

1 .t-i — ■- -Til ™tolon"oiiBi quod  Fads,  Ub.  U.o.  19.  ■.  S.   See,  alio,  PotUer, 

imalnmeuti  toi  caau  Tr.  lInCOBbatdaVcnte,PutII,«li*p.S,and 


Tell*  (NM  qnomm  Interatt  Id  idra.'   (C.  18.)   i_,— ,  ,  — , 

The  UmllMlan  pnt  bT  SroUoB  on  thia  prtnd.    PuiroH,  TO  ff.  R.,  SIT. 
pl«  would  probabi;  be  adopted  b;  our  law, 

ia  iBflnite;  and  were  a  court  of  equity  to  lay  down  rules  how  far  they  would 
go,  and  no  further,  in  estanding  tbeir  relief  against  it,  or  to  define  atrlcUy  tbe 
specieB,  or  evidence  of  it,  the  jurisdiction  woold  be  crainped.  and  perpetually 
eluded  by  the  new  sclietneB  which  the  fertility  of  man's  invention  would  con- 
trive."  Park's  Hist,  of  Chanc,  SOS.  Lord  Hardwick  aays,  in  Lawley  t. 
Hooper,  8  Mk.,  278:  "The  court  very  wisely  hath  never  laid  down  any  gen- 
eral rule  beyond  wtiich  it  will  not  go,  lest  othet  means  for  avoiding  the  eouity 
of  the  court  should  be  found  out."  8ee,  also,  Kennedy  v.  Kennedy,  8  Ma., 
671;  Belcher  t.  Belcher,  10  Terg.,  121;  Gale  v.  Gale,  19  Barb,,  249;  Laidlaw 
T.  Organ,  2  Wheat.,  IBS;  Smith  v.  lUchardB,  13  Pet.,  80;  Tyler  v.  Black,  18 
How..  881. 

Himfravdiitvbtihowt']  "A  deduction  of  fraud  may  be  made  not  only 
from  deceptive  assertions  and  false  repreaentations,  but  from  facts,  incidents 
and  circumstances  wtiich  may  bo  trivial  in  themselves,  but  may,  in  a  given 
cose,  often  be  deduve  of  a  fraudulent  design."  3  Kent's  Com..  4^.  Where 
a  party  seeks  relief  on  the  ground  of  frautC  he  who  alleges  the  fraud  has  the 
•       ■         •  proof;  i1  ■  ■  '         ■■."■■        V.        ._„        .„ 

Ripley,  5 

V.  Blake,  81  L.T.,  887;  Jenning  v.  Broughton,  17'Beav.,284;  Burton  v.  Blake- 
more,  2  Jur.,  1063;  Brock  v.  McNuughtney,  S  Mon.,  218;  Qibeon  v.  Randolph, 
S  Hunf.,  810;  Qerde  v.  Hawkins,  2  Dev.'s  Eq.,  898;  Evre  T.  Potter,  10  How., 
48;  BMsdell  t.  Cowell,  14  Me.,  87a 

Fhmd  in  matten  of  wtUraet.']  Lord  Hardwick  has  divided  fraud  in  matters 
of  contract  into  four  heads.  "  Ist.  Actual  fraud  arising  from  facta  and  dr- 
CTimstaDces  of  impodtion.  3d.  Fraud  aiisinE  from  the  Intrinalc  nature  and 
subject  of  the  bargain.  8d.  lYaud  pieaumMfrom  tlie  chxnimaUinces of  the 
bargain.  4tb.  Fraud  Inferred  from  the  circumstances,  and  affecting  some  third 
person  not  a  party  to  the  transaction."    Chegterfield  v.  Janaen,  3Tee.  8en.,lSB. 

Frtmd  otry  different  fn>m  mtttake.}  Where  the  cause  of  action  is  based  on 
fraud,  it  is  very  different  from  one  based  on  a  miitake  alone.  One  cannot  be 
aubatitnted  for  the  other  on  the  trial.  Roes  y.  Mather,  01  N.  T.,  IDS;  Hadley 
T.  8cruit<m,  57  N.  T.,  434;  Bnmham  t.  Walkup,  S4  id.,  SSO. 
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or  from  the  active  aappression  and  concealment  of  a  fact 
which  is  materia,  and  which  the  other  party  wonld  have 
cometo  know,  bat  for  such  suppression  and  conceahnent. 

Bat  mere  alienee  as  regards  a  material  fact  which  the 
one  party  is  not  under  an  obligation  to  disclose  to  the  other 
cannot  be  a  ground  for  rescission  or  a  defense  to  specific 
performance. 

It  becomes  then  most  material  to  consider  what  facta 
either  party  to  a  contract  is  bound  to  disclose  to  the  other. 

§  K77.  The  obligation  to  disclose  arises  in  various 
ways.(rf)" 

Idl  3mD*t1mt.  LondDnKadPr»Tlncd>lHMfiieInsiinuiMCo.,8Ch.  D.,MS,lTt. 

'  It  was  decided  in  WUte  T.  Flora,  3  Overton,  4M,  that  the  concealment  of 
a  truth  which,  if  correcU^  known,  would  probably  be  a  reason  for  making  the 
lenne  of  the  contract  different,  Is  a  Kpod  ground  for  reecioding  the  contract  in 
equity.  In  Suelion  t  Franklin,  S  Mun.,  310,  the  owner  of  a lea«e  aereed  for 
tbe  Bale  of  it.  without  ahowing  the  lease  to  the  vendee,  or  informing  nlm  of  a 

Erovi^on  in  it,  to  the  effect  that  in  the  case  of  the  destrucUon,  by  Are,  of  the 
ouee  leased,  the  term  should  then  ceaae  and  determine.  In  the  agTcement 
of  sale.  It  waa  represented  that  the  lease  was  to  continue  four  years,  "nie  house 
beinK  burned  soon  after  the  sale,  it  was  held  that  equity  would  relieve  the  ven- 
dee by  enjoining  the  vendor  from  collecting  tlie  purchase  money,  and  directing 
his  notes  therefor  to  I>e  given  up  and  canceled.  See,  also,  McNeil  v.  Baird,  3 
Munf-,  310:  Pollard  7.  Rogers,  4  Call,  489.  In  HaUs  v.  Thompson.  IB  &M., 
443,  the  concealment  by  the  vendor  of  material  facts,  calculated  to  influence 
the  vendee,  or  operate  to  his  prejudice,  were  held  to  be  fraudulent.  In  White 
V.  Cox,  8  Hayw.,  79,  It  was  a^m  held  that  suppression  of  a  truth  Is  sufficient 
ground  for  setting  aside  a  contract  in  equity.  Itawdon  v.  Blatchford,  1  Sandf., 
344,  affords  another  iliuBtration  of  the  same  rule.  In  that  case,  A.  borrowed 
money  of  B.,  and  secured  it  bv  the  transfer  of  stocks.  A.  was  then  cashier  of 
a-bans.  and  so  continued  until  its  failure,  when  it  appeared  that  he  was  a  de- 
faulter to  the  bank  for  a  large  sum,  and  waa  insolvent.  While  this  was  known 
to  the  bank  commissioners  only,  be  obtained  the  stock  from  B  ,  without  con- 
dderation,  upon  a  representation  that  he  wanted  it  for  a  particular  purpose, 
and  wouid  sulistitnle  other  security  for  it.  His  purpose,  which  was  to  transfer 
the  stock  to  the  hank,  to  prevent  a  public  disclosure,  he  withheld  from  B.  On 
obtaining  the  stock,  he  immediately  transferred  it  to  the  bank.  Held,  that  A.'s 
concealment  of  his  situation  and  purpose  was  a  fraud  upon  B.,  and  that  the 
baok  could  not  retain  the  slock  forlts  demand  against  A.  But  where  a  vendee, 
in  conversation  with  a  vendor,  charged  him  wiiji  having  concealed  an  incum- 
brance upon  the  land  sold,  and  the  vendor  neither  admitted  nor  denied  it,  it 
was  held  that  this  was  not  sufficient  evidence  ol  fraudulent  concealment  to  lus- 
tlfT  a  rescisdon  of  the  contract  Halls  v.  Thompson,  1  S.  £  H.,  44S.  At  law 
it  la  well  settled  that  a  vendor  may  be  silent,  lea^g  the  purchaser  to  require  ft 
wamuity.  He  mav  be  silent  and  bo  safe.  To  vitiate  the  sale  there  must  be 
aeUmt fraud:  that  is,  if  by  acts  or  words  he  leads  the  buyer  astray,  then  he  ex- 
poses nimaelt  to  the  consequences  of  an  action  at  law.  Pats.  C'ontr.,  vol.  1, 
p.  461 :  but  see  the  case  of  Hill  v.  Gray,  1  Stark.,  484.  There  a  picture  waa 
sold  which  the  buyer  idiewd  had  been  the  property  of  Sir  Felix  Agar,  a  cir- 
cumstance which  might  have  enhanced  Its  value  in  nla  eyes.  The  sdler  knew 
that  the  purchaser  was  laboring  under  this  delusion,  and  old  not  remove  it;  but 
it  did  not  appear  that  he  either  induced  or  strengthened  it.  In  an  action  for 
the  price.  Lord  EUenborough  nonsuited  the  plaintiff,  saying  that  the  picture 
was  sold  under  a  deception.  The  seller  ought  not  to  have  let  In  a  suspidon  os 
the  part  of  the  purchaaer,  which  he  knew  enhanced  its  value.  He  saw  that  the 
purchaser  had  falW  into  a  delusioti,  but  did  not  remove  it.    From  the  r^toit 
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(1)  Where  the  parties  to  a  contract  stand  in  some  pre- 
existing relationship  to  one  another  of  a  fidnciary  character 
(as,  for  example,  the  relation  of  agent  and  principal),  (e)  they 
can  only  deal  after  the  mpst  full  disclosure.  The  relations 
of  trustee  and  cestui  que  irust,{f)  solicitor  and  client,  part- 
ner and  partner,  are  ail  well  known  to  be  of  a  fiduciary  kind. 
The  cases  arising  out  of  such  relationships  show  that  when 
there  is  a  nqu-disclosnre  of  that  which  it  is  the  plaintifTs 
duty  to  disclose,  no  specific  performance  can  be  granted. 

§  678.  (2)  Sometimes  the  obligation  to  disclose  may  even 
arise  from  an  antecedent  wrong  done  by  the  one  party  to  the 
other.  "If,"  said  Lord  Hatherley,  "aman  itnows  that  he 
has  committed  a  trespass  of  a  very  serious  character  upon 
his  neighbor*  s  property,  and  finding  it  convenient  to  screen 
himself  from  the  consequences,  makes  a  proposal  for  the 
purchase  of  that  property,  he  certainly  ought  to  communi- 
cate to  the  person  with  whom  he  is  dealing  the  exact  state 
of  the  circumstances  of  the  case  :"((7}  and  on  that  ground 
and  under  these  circumstances  specific  performance  was 
refused. 

<4  3m  ImparUl  HenluitU*  Crodll  Aiaoda-  OonsUp  ImiMMlng'  ■  ilmlUr  ob11<>UoD.    S«e 

Oon  T.  Oolomui,  L.  R.  fl  H.  L.,  IBD;  Dunna  per  Judm,  L.  J.,  In  DiooouMui  v.  Tilbot,  L. 

T.  Easily  L.  a.  IB  Bq  ,  ON.  B.  S  Ch.,  ST. 

Cn^obablrlnttwoBMorfttanuitnnUn  <S)  PbllUpiT.  HomtnTiI'-B.eCb.,7TI>,T7S. 


itself  it  miglit  be  leea  tliat  Lord  Kllenborough  ben  beld  tbst  silence  done  waa 
s  fraudulent  concealment,  aufScient  to  vitiate  the  rale.  But  this  U  explained 
In  the  late  EWIisti  case  ot  Eeatce  t.  Cadogan,  2  Eoe-,  818,  JerrU,  C.  J.,  say- 
ing that  In  Hiu  v.  Oraj  there  wu  "pottUve  aggrettijie''^ deceit.  "  Not  remoTing 
the  delusion  might  be  equivalent  to  an  express  misrepreeenta^on'"  The  caae 
of  Brown  T.  Montgomery,  30  N.  Y.  (8  Sndth),  B87,  aeems  to  be  In  point.  The 
Court  of  Appeaia  were  decided  tliat  it  ia  a  fraudulent  auppreadon  avotding  the 
■ale  of  commercial  paper,  for  the  vendor  to  witlihotd  Information  that  the  mders' 
check  upon  the  bank  in  which  they  kept  their  account,  luid  been  protested, 
though  the  vendor's  informant  accompanied  hie  statement  with  the  expresaion 
of  hE  opinion  tliat  the  malcers  were  perfectly  solvent.  A  distinction  is  taken 
between  the  case  under  consideration  and  that  of  Nichols  v.  Pinner  (18  N.  Y., 
896).  "The  casea  are  essentiaUy  different.  There  we  decided  ttiat  where  a 
merchant,  knowing  himself  to  be  msolvent,  purctiaees  goods  without  disclosing 
the  fact,  there  being  no  inquiry  made,  he  is  not  necessarily  ^Utv  of  fraud,  as 
he  may  honesUy  befleve  that  he  may  go  on  and  retrieve  hia  affairs.  Where 
90  much  of  the  trade  of  the  country  is  conducted  without  invested  capital,  or 
on  iMrrowed  capital,  it  must  often  happen  that  a  merchant  who  is  ultimately 
Bucoeasfui,  has  known  periods  of  commercial  disaster  wlien  his  property  would 
not  pay  his  debts.  It  would  be  too  strict  to  hold,  tiiat,  under  such  circum- 
stances, he  must,  in  all  cases,  go  inlo  liquidation,  or  emose  liimself  to  protiable 
bankruptcy  by  disclosing  his  condition.  But  the  esse  does  not  couuteiiaiice  the 
position,  that  a  dealer  who  has  t)een  of  known  standing,  but  who  lias  suddenly 
filled  in  business,  can  go  to  those  who  are  acquainted  with  ids  former  charac- 
ter, but  who  liave  not  heani  of  his  failure,  and  inuoceatly  pnrcliaae  their  prop, 
er^  on  cretUt." 
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§  679.  (3)  SometimeB  the  obligation  to  discloae  arises 
from  the  character  ot  the  contract  itself.  For  there  are 
certain  contracts  which  are  said  to  be  uberrimce  Jidei .-"  i.  e., 
they  are  contracts  which,  from  their  nature,  demand  a  full 
disclosure  of  all  material  facts  by  the  one  contracting  party 
to  the  other :  snch  are  contracts  for  marine  insurance,  and 
contracts  for  the  formation  of  a  partnership.  In  these  cases 
silence  may  be  fraud.  (A)  So  again,  in  the  case  of  the  con- 
tract between  a  company  and  a  person  taking  shares,  the 
courts  have  held  that  there  is  an  obligation  to  disclose 
material  circumstances,  (i) 

In  the  case  of  a  contract  for  the  sale  of  a  chattel  having 
a  latent  defect,  there  exists  an  obligation  to  disclose  that 
defect.  0") 

§  ©80.  (4)  Sometimes  the  obligation  to  disclose  arises 
from  the  course  of  the  negotiation  itself. 

It  is  evident  that  the  making  of  one  statement  during  a 
n^otiation  may  create  ay  obligation  to  make  another :  so, 
if  in  the  course  of  a  negotiation  A.  make  a  statement  to  B. 
■which  is  false  in  fact  and  which  A.  subsequently  discovers 
to  be  false,  he  is  under  an  obligation  to  state  that  discovery; 
or  if  A.  make  a  statement  to  B.  which  at  the  time  is  true 
but  in  the  course  of  the  negotiations  becomes  false,  A. 
becomes  under  an  obligation  to  state  that  change  of  fact  to 
B.(*) 

"When,"  said  Lord  Blackburn,  addressing  the  House  of 
Lords,  "  a  statement  or  representation  has  been  made  in  the 
honajlde  belief  that  it  is  true,  and  the  party  who  has  made 
it  afterwards  comes  to  find  out  that  it  is  untrue,  and  dis- 
covers what  he  should  have  said,  he  can  no  longer  honestly 
keep  up  that  silence  on  the  subject  after  that  has  come  to 
his  knowledge,  thereby  allowing  the  other  party  to  go  on, 
and  still  worse  inducing  him  to  go  on,  upon  a  statement 
which  was  honestly  made  at  the  time  when  it  was  made,  but 
which  he  has  not  now  retracted  when  he  has  become  aware 
that  it  can  be  no  longer  honestly  persevered  in.  That  would 
be  fraud  too,  I  should  say,  as  at  present  advised.    And  I  go 

{A}  Bm  per  Lord  Blackbun  tn  Brownll*  T.  Arkwrigbt  v.  MBVbold.tS  W.S..4&g,  r«Tsn- 

CUDpb«U.  S  App.  C,  est.  laK  8.  C,  IS  W.  B.,  B!8:  (B  L.  J.  Ch..  084. 

rt)  BewBnid*wlck.alc,Cii.v.Hnn«rlil^,  Ol  Honftll  t.  Ttiomu,  l  Bncl.ftColt.,  Sri. 

1  Dr.  A  So.,  an;  Central  Ballwaj  Co.  of  (I)  Banxt]  T.  eprre,  1  lie  O.  M  AG. ,880, 

TeaunalaT.  Kli^,!..  R.  tH.L.,  W;  Urad-  7(Bi  Traill  T.BirlDg.lDeG.  J.  A8.,ElS,ace. 


L  S.  S  Xq  ,  M9.    l»DtMer 
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on  farther  still  to  say,  what  ia,  perhaps,  not  quite  so  clest, 
bnt  certainly  it  is  my  opinion,  where  there  is  a  dnty  or  obli- 
gation to  speak,  and  a  man  in  breach  of  that  dnty  or  obliga- 
tion holds  his  tongue  and  does  not  speak,  and  does  not  say 
the  thing  he  was  bound  to  say,  if  that  was  done  with  the 
intention  of  indncing  the  other  party  to  act  npon  the  belief 
that  the  reason  why  he  did  not  speak  was  becanse  he  had 
nothing  to  say,  I  should  be  inclined  myself  to  hold  that  that 
was  fraud  al80."(i) 

I  681.  Again,  entire  silence  can  hardly  deceive:  but  an 
imperfect  statement  may  be  a  perfect  untruth.  For  in- 
stance, if  the  owners  of  a  business,  desiring  to  sell  it  to  s 
company,  put  out  a  prospectus  containing  Tarioos  state- 
ments, each  in  itself  correct,  bat  keep  silence  on  a  material 
^t,  it  would  seem  well  worthy  of  consideration  whether 
these  persons  who  were  nnder  no  antecedent  obligation  to 
make  any  statement  have  not,  by  saying  something,  aasnmed 
an  obligation  to  tell  not  only  the  trath  bat  the  whole  trath.(tn) 
So  where  a  proposed  creditor  describes  a  transaction  to  the 
proposed  sureties,  the  description  may  be  evidenced  of  a 
representation  that  there  is  nothing  in  the  transaction  ttiat 
might  not  naturally  be  expected  to  take  place  between  the 
parties  to  the  transaction  described.(n) 

§  6S9.  (5)  Further,  it  mast,  to  prevent  confusion,  be  ob- 
served that  there  are  obligations  to  disclosure  which  arise 
from  the  contract  itself :  as,  for  example,  the  obligation  on 
a  Tender  of  real  estate  honestly  to  disclose  his  title.  This 
is  a  duty  arising  out  of,  and  subsequent  to  the  contract,  and 
the  non-performance  of  this  duty  cannot  constitute  fraud 
dans  locum  coTUractui.  With  these  we  are  not  at  present 
concerned. 

g  683.  (6)  Lastly,  an  obligation  to  disclosure  may  arise 
from  statute.  The  88th  se'ctioQ  of  the  companies  act,  1887 
(30  and  31  Vict.,  c.  131),(o)  provides  that  "  Every  prospectus 
of  a  company,  and  every  notice  inviting  persons  to  subscribe 
for  shares  in  any  joint-stock  company,  shall  specify  the 
dates  and  the  names  of  the  parties  to  any  contract  entered 
into  by  the  company  or  the  promoters,  directors,  or  trus- 

<I}  InBrawnllaT.CaupbdI.BAMi  q^SBO.       [a)  TUa  Mctloii,  ud  tka  oun  oxlar  tb 
WCaiuldiiPeakT.QQniay,L.lLflH.L.,   mr>  dUemied  !■  Buckler  on  tte  CompMl—f 

Vn.  AOtKtdBdKtSBCtMQ. 

(«)  Lm  t.  Jmm,  it  C.  B.  (K.  8.),  Va,  HH. 
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toee- thereof,  before  the  issue- of  andi  prospe^iu  or  notice, 
whether  subject  to  adoption  by  the  directora  or  the  oom- 
pany,  or  otherwise ;  and  any  prospectus  or  notice  not  speci- 
fying the  same  shall  be  deemed  fraadnlent  on  the  x)art  of 
the  promoters,  directors,  and  officers  of  the  company  know- 
ingly issoing  the  same,  as  r^^ards  any  person  taking  shares 
In  the  company  on  the  faith  of  each  prospectus,  unless  he 
shall  have  had  notice  of  such  contract." 

%  684.  But  it  has  never  (it  is  believed)  been  held  by  our 
ooorts  that  there  is  any  general  obligation  to  disclosure  on 
the  part  of  a  vendor  or  purchaser  of  chattels  or  realty, 
though  the  person  maintaining  silence  may  know  that  the 
other  party  is  acting  under  an  erroneous  impression.  '  'Aliud 
est  celare,  aliud  tacere :  neque  enim  id  ett  celare  guicguid 
reticecu.^'{p) 

It  has  been  justly  observed,  by  Mr.  W.  W.  Story,($)  that 
"it  is  the  general  policy  of  the  law,  in  order  to  induce  vig- 
ilance and  caution  and  thereby  to  prevent  those  opportunl- 
ties  of  deceit  which  lead  to  litigation,  to  throw  upon  every 
man  the  responsibilities  of  his  own  contracts,  and  to  bur- 
den him  with  the  consequences  of  his  careless  mistakeB."- 
"I  am  not  aware,"  said  Lord  Chelmsford,  addresung  the 
House  of  Lords  in  the  case  of  Peek  v,  Gumey,(r)  "of  any 
case  in  which  an  action  at  law  faaa  been  maintained  against 
a  person  for  an  alleged  deceit,  ehat^g  merely  his  conceal- 
ment of  a  material  fact  which  he  was  morally  but  not  legally 
bound  to  disclose.','  The  case  of  Keatee  v.  The  Earl  of  Cado- 
gan,(8)  is  an  authority  for  the  proposition  that  there  is  no 
obligation  on  a  proposed  lessor  of  a  house  in  a  ruinous  and 
onsafe  condition  to  inform  the  proposed  lessee  of  its  state. 
Li  Horsfall  v.  Thomas,(^  it  was  decided  that  the  vendor  of 
a  chattel  is  under  no  obligation  to  disclose  a  patent  defect. 
In  Smith  v.  Hughes,(u)  the  court  of  Queen's  Bench  deter- 
mined that  the  passive  acquiescence  of  the  seller  of  chattels 
in  the  self  deception  of  the  buyer  does  not  entitle  the  latter 
to  avoid  the  contract.    Lastly,  in  Edwards- Wood  v.  Mar- 


.Idtgno-  irtii  but  ibnM  act  MmKqnen^  tbonnpDiC 

bu  bMD       (a)  l^w  oTOimtnoU  (Oth  ad.],  *  S44. 

T.Boetun      M  L.aeH.L.,»OiMi<ttMiu«a«». 

iySaUiBniee,L.  J.ln      W  lOC.B-SBl. 
BtaO^dL,  m).   If  tba      W  IH  *OoK,M. 
tbepilDolplMirfoarbnr,      (m)  L.  &  a  Q.  a,  bst. 
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joribanks,(e)  a  contract  was  made  for  the  sale  of  an  advow- 
son,  nothing  being  said  or  asked  as  to  the  income  of  the 
living,  which  vaa  in  fact  snbject  to  a  charge  in  favor  of  the 
Governors  of  Queen  Anne's  bounty,  for  repayment  of  a  snm 
borrowed  &om  them  to  reboild  the  parsonage ;  the  pnr- 
chaser  filed  his  bill  for  specific  performance  with  compeiua- 
tion,  bat  got  a  decree  only  for  specific  performance  without 
compeosatioD  ;  and  from  this  he  ineffectually  appealed,  first 
to  the  Lords  Justices,  and  lastly  to  the  House  of  Lords. 

§  683.  Again,  aa  regards  the  purchaser,  he  is  not  under 
an  obligation  to  communicate  any  circnmstanoe  which  may 
enhance  the  value  of  the  thing  bought  by  him.  So  Chat,  for 
instance,  a  man  knowing  of  the  ei^tence  of  a  mine  nnder 
an  estate  may  validly  deal  with  the  owner  who  is  ignorant 
of  this  fact,  without  any  commnnication  of  it.(io)  And  so 
where  a  first  mortgagee,  with  power  of  sale,  having  entered 
into  an  arrangement  not  amounting  to  a  binding  contract 
for  the  advantageoos  sale  of  part  of  the  mortgaged  prop- 
erty, afterwards  bought  op  at  a  reduced  price  the  interest 
of  the  second  mortgagee  without  informing  hirn  of  ^e  ar- 
rangements for  sale,  a  bill  to  set  aside  the  sale  by  the  second 
mortgagee,  on  the  ground  of  the  suppression  of  information 
by  the  purchaser,  was  dismissed  by  Lord  Romllly,  M.  JR., 
and  Bubseqnently  by  Lord  Cranworth.(ar)  Nor  Is  the  pur- 
chaser liable  to  an  action  for  deceit  for  misrepresenting  the 
seller's  chance  of  sale,  or  the  probability  of  his  getting  a 
better  price  than  that  offered.(y} 

g  686.  The  case  is,  however,  quite  different  when,  in  ad- 
dition to  silence,  something  is  done  by  the  one  party  to  con- 
ceal from  the  other  some  fact  material  to  that  odier  party. 
Thus,  where  a  wall  which  required  to  be  maintained  against 
the  Thames  was  industriously  concealed,  a  bill  for  specific 
performance  was  dismissed,  though  without  coatB.{z)' 

So,  again,  where  colliery  owners  entered-  into  a  contract 

(D)  1  Qlff.,lSii  S  DeQ.  A  J.,S3S;  T  H.  L.  C,  (z)  nclmu  v,  NokM,  W  B«aT  ,  IM. 

SOB.    Ma,  aUo,  &rwtrad  t.  Cope,  SO  Bmt.,  (y}  Tanon  *.  Sbvi,  11  BMt,  nj. 

I«.  ;■)  ShlrMr  T.  StraUoo,  1  Bro.  C  C.UO. 

MroxT.  M>okTeUi,lBro.C.  G.,M0,4M;  Dlitiuulab  Cook  t.  WADalhtOlir.m. 
tt.  WkltBn  T.  Moivu, SDnQ.F.k  3.,  nS. 

'  Margrett  v.  Muir,  67  N.  Y.,  ICB;  Mank  v.  Patchin,  «  id..  167;  Pumpelly 
T-  Phelpa,  40  id.,  60;  Biuh  T.  Coh,  28  id.,  XI ;  TbtIot  v.  JUeiHU,  05  UL,  SI; 
flab  T.  Leaer,  69  id.,  894. 
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for  the  purchase^of  a  farm  adjoining^their  colliery  not  only 
without  disclosing,  but  (it  would  seem)  Btndiously  conceal- 
ing the  fact,  of  which  the  vendors  were  at  the  time  wholly 
ignorant,  that  they  (the  purchasers)  had  wrongfully  taken 
2,000  tons  of  coat  from  under  the  farm,  the  court  dismissed 
with  costs  the  purchasers'  bill  for  specific  performance  of 
the  contract,  and  ordered  it  to  be  delivered  up  to  the  ven- 
dors for  cancellation,  (a)  And  where  A.  agreed  to  sell  his 
land  to  B.  at  a  half -penny  per  square  yard,  which  amounted 
to  about  £500,  when  the  real  value  was  £2,000,  and  the  de- 
fendant asked  the  attorney  whom  he  employed  to  calculate 
the  amount  before  the  contract  was  signed,  not  to  tell  the 
plaintiff  how  small  it  was,  the  court  granted  an  interlocu- 
tory injunction  against  the  deceiver  to  stay  proceedings  at 
law.(ft)  In  Hill  v.  Q-ray,(c)  the  plaintiff  had  employed  an 
agent  to  sell  a  picture,  and  the  defendant  bought  it  nnder 
the  belief  that  it  had  belonged  to  a  third  person.  The  case 
has  sometimes  been  thought  to  support  the  proposition  that 
mere  silence  may  be  fraudulent.  But  in  Keates  v.  Earl  of 
Cadogan,(d!)  Jervis,  C.  J.,  pointed  out  that  the  case  really 
tnmed  on  the  "aggressive  deceit"  on  the  part  of  the  agent 
of  the  seller ;  and  if  the  case  cannot  be  supported  on  this 
ground  it  seems  not  to  be  law.(e) 

Even  as  regards  a  sale  with  all  faults,  the  industrious  and 
active  concealment  o^  faults  would  be  fraudulent.  (/) 

g  687.  So,  though  the  purchaser  may  keep  silence  as  to 
the  advantages  of  the  estate,  he  must  not  make  any  false 
representation  as  to  it,  or  go  any  f  nrther  than  silence.  "A 
very  little,"  said  Lord  Eldou,  "is  sufficient  to  affect  the 
application  of  that  principle.  If  a  word,  if  a  single  word, 
be  dropped  which  tends  to  mislead  the  vendor,  that  princi- 
ple will  not  be  allowed'to  operate."  Accordingly,  in  the 
case  before  his  Ix>rdship,  the  purchaser  having  made  such 
suggestions  of  what  was  not  true,  the  contract  was  set 
aside  :{g)  and  in  a  case  where  a  solicitor  bought  of  a  person 
in  difficulties  who  was  selling  without  professional  advice, 
and  untruly  represented  the  nature  and  title  of  the  prop- 
yl) rotfaaiglll  T.  PtillUiw,  L.  B.  S  Cb.,  TTO.  (/)  Baglehole  t.  Wtllen,  3  CuBp. 
(ft)  DCUM  T  BMItOD,  * — —     "  B»t.-.irf..  ■    n^n.    u     ua 

<e]  1  Atark.,  4U. 
(AlOC.  B.,IB1. 
(4)  Mm  per  l.ord  Cbc 
OnroQ,  L.  E. «  H.,  Ml. 


, ,— .  F.  He«th,  M,iwa. 

1  Atark.,  4H.  (ai  rnrncr  v.  Btntj,  Jac,  IN,  ITBi  and 

10  C.  B.,  sei.  *ee  Walter*  t.  Uorgan,  t  EM  O.  r.  A  J.,  TSS, 

•^  per  Lord  Cbelimlbrd  In  Peak  t.  Ht;  DrtIi  t.  Coopei,  B  Uj.  A  Cr.,  no. 
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«rt7  as  snch  that  no  one  bat  a  profeflrional  man  would  pnr- 
chase  It,  specific  perfonnanoe  waa  refQ8ed.(A)' 

g  68S.  It  mast  be  obswred  that  it  ia  possible  that  sileooe 
wliich  woald  not  oonBtitnte  frand  may  yet  constitnte  such 
nnfajniess  in  a  contract  as  to  stay  the  hand  of  the  fioart  . 
The  case  of  Eliard  v.  Lord  Uandaff,(t)  if  it  ia  to  be  sap- 
ported  on  the  groand  of  the  silence  of  the  lessee  as  fco  the 
fact  that  one  of  the  lives  in  the  surrendered  lease  was,  at  the 
time  of  signing  the  contract,  in  ea^tremi*,  rests  upon  this 
principle ;  and  was  so  pat  by  Lord  Manners  in  deciding 
it-O-) 

§  689.  The  employment  of  a  poffer  at  auctions  is  in  some 
.  oiroomstances  r^;aided  as  fraad,  which  will  prevent  ihe  en- 

II  I  Ban  *  B.,  ML 

/)  Sw,  kiKi,  anpim.  f  M. 


S  How.  mim.),  SSS,  bowerer,  whan  property  •oM  low,  <«  executtoB.  it  being 
■uppoMd  to  be  the  aubject  of  ft  priOT  mortgw,  wbea  the  fiuA  tiiU  it  wu  not 
might  hftTs  boMi  tmMj  HoerUliwd.  it  wm  heJa  that  tbe  men  fact  that  the  pur- 
chuer  knew  to  the  c(»tnrT  waa  not  gronnd  to  set  aside  tl>e  aale.  UringatoD 
▼.  Pent  Iron  Co  ,  9  Paige,  MW,  ia  an  anthoritj  in  aocordance  with  the  EngUdi 
deddons,  aa  ^ren  in  Um  text.  Id  tUs  case.  Walworth,  Ch ,  in  deUToriiig  the 
o^nioD  of  the  court.  sUd,  tliat  althourii  It  liad  been  held  tliat  the  aupprearioo 
of  a  outerial  fact,  by  either  party  to  the  contract,  waa  anfflcient  tor  an  arotd- 
ancfl  of  the  conttvct  (PerUu  t.  H'Oavock.  Cook's  Sep..  417),  that  the  courta 
of  New  York  had  nerer  gone  that  length;  al(hou{^  "Teiydi^t  drcumstanoes 
in  addition  to  the  IntentloDa]  concealment  of  a  fact,  bare  been  cmisldered  anffl- 
dent  to  conatitute  a  tnnd  upon  the  other  par^."  In  the  case  baton  hin^— 
which  was  this— the  vendee  applied  to  the  Tender,  to  purcbaM  a  lot  of  wild  land, 
and  repreaented  to  him  that  It  waa  worth  nothing,  except  fat  tbe  purpose  of 
aheep  paature,  when  he  knew  that  there  was  a  valuable  mine  on  the  lot,  of  the 
exlitence  of  which  the  Tcndor  was  Ignorant-^ie  decided  that  there  waa  snch 
fmud  aa  would  avoid  the  purchase.  Bee  the  cases  of  Wmdell  t.  Foadtck,  18 
J(duia.'B  Rep.,  SZS;  Weller  v.  Golden,  id.,  SOS,  and  Tura^  t.  Harvey,  Jacob's 
Rep.,  178,  <nted  in  the  courae  of  tbe  (diancelltv's  ophtion.  At  law,  although 
the  principles  which  muat  gamm  the  conduct  of  tbe  entdar,  are  at  exact  vari- 
ance with  tbcNe  of  equi^  (Para.  Contr.,To).  1.  p.  4C1),  those  which  relate  to  tbe 
acta  of  the  emdce,  or  purchaser,  seem  to  be  io  perfect  unison  with  them.  Tbe 
leading  case  on  Ute  snbject  is  said  to  be  Laidlow  v.  Onan,  3  Wheat.,  178 
(Para.  Contr.,  vol.  1.  p.  461).  The  facts  were  these:  One  Bbepheid,  interested 
vdth  Onan.  and  In  treaty  with  Oiniult,  a  member  of  the  Brm  of  I^idlow  A 
Co.,  at  New  Orleana,  for  a  quantity  of  tobacco,  had  secretly  received  intelU- 
gence  over  ni^t  of  the  peace  of  1610,  between  England  and  the  United  BtateBi 
which  raised  the  value  from  thirty  to  fifty  per  cent.  Oraau  caUed  oa  Oiranlt 
on  Sunday  morning,  a  ifttle  after  suniiae,  and  was  asked  if  there  was  any  newa 
by  which  the  price  of  tobacco  might  be  enhanced;  but  there  was  no  evidence 
that  Organ  had  aiaerted,  or  aoggeeted,  anything  to  induce  a  belief  that  anch 
_._  j,^  _.. ._!_.    ._j  -    -ler  the  drcum«tftt«5«B  the  bargain  waa  struck.    Mr- 

... pinion  of  the  court,  to  the  etiect  that  the  buyer  n 

it  bound  to  communicate  intelligence  of  extrinalc  drcamstanoes,  whleh  ml^t 


rs  did  not  exist ;  and  under  me  drcumataocee  the  bargain  waa  struck.  Har- 
Bhail.  C.  J.,  delivered  the  opinion  of  the  court,  to  the  etiect  that  the  buye 
not  bound  to  communicate  intelligence  of  extrinalc  drcamstanoes,  whleh  ]  ___ 
influence  tbe  price,  though  it  were  exclusively  in  bis  posseadon:  and  that  It 
would  he  difBcult  to  circumacrlbe  the  contrary  doctrine  within  proper  Umits, 
where  the  meaoa  of  intelligence  an  equally  acceaaible  to  both  partin. 
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torcement  of  the  contract  made  at  the  anol^on.  The  cases 
prior  to  the  recent  le^slation  seem  to  fall  nnder  three  heads, 
Thich  it  will  be  desirable  to  discriminate. 

§  <••.  (1)  Where  the  sale  is  announced  to  be  without 
reserve,  tliis  exclndes  any  interference  on  the  part  of  the 
vendor  which  can,  nnder  any  possible  circumstances,  affect 
the  right  of  the  highest  bidder  to  have  the  property  knocked 
down  to  him,  and  that  without  reference  to  the  amount  to 
which  the  liighest  bidding  shall  go.(^)  Therefore  the  em- 
ployment  by  the  vender  in  aoch  a  sale  of  one  or  more  per- 
sons to  keep  up  the  price  on  his  Iwhalf  amounts  to  fraud  In 
the  contemplBtion  of  the  court,  (Q  and  is  a  bar  to  specific 
performance,  (fn)  Where  the  vendors,  assignees  of  an  in- 
solvent, put  up  his  life-interest  in  certain  property  for  said 
by  auction  without  res^ve,  having  previously  entered  into 
an  arrangement  with  a  person  whose  wife  was  interested  in 
remunder,  that  he  shonld  bid  £36,000  and  be  the  purchaser, 
unless  a  higher  sum  should  be  bid,  and  this  fact  wae  con- 
cealed, it  was  held  to  taint  the  sale  to  the  defendant  at  tho 
anction,  though  he  purchased  for  £49,800.(7i)' 

9  Ml.  The  statement  that  a  sale  is  without  reserve  may, 
of  course,  be  modified  by  other  statements,  as  in  one  case 
of  a  sale  under  the  court,  where  it  was  stated  that  the  sale 
was  without  reserve,  but  that  all  parties  to  the  suit  had  lib- 
erty to  bid :  and  the  conrt  of  appeal  in  cliancery  held  that 
the  result  of  the  two  statements,  though  not  very  oonsiatent, 
was  such  ttiat  the  purchaser  could  not  complain.(o) 

S  MS.  (2)  Where  there  is  no  declaration  that  the  sale  is 
without  reserve,  and  no  right  of  bidding  is  expressly  re- 
served to  the  vendor,  and  he  employs  one  person  to  prevent 
the  property  going  at  an  undervalue ;  this  has  been  thought 
not  to  be  fraud  in  the  contemplation  of  a  court  of  e<;iuity,(j?) 
though  it  clearly  was  in  that  of  the  courts  of  common  la.w.{g) 

"■  p^"'im*''**"  '■ "'"' ""  """■*  ""■*'•' 
IS  H,  «  w..  aar.     (it  mmmotk  t.  Bkiisit.  l.  b.  a  cb..  ii. 

idMd.  {mamHIi  *.  Clufc*.  11  Vw,  477;  Wood- 

. a-.BHtwL.H.  A*l»    WWdT.  IC1Uct,10uU.,919;  ritnl  t.  Woodln, 

■MHtfkr  r.  IUtvd. U  W.  a, MOi  M  L  J.  (a)  Per  Lonl  WauilenUla  la  iWiistt  t. 
Ck.Rl,«i>4(ir.lieCueWBli«UM,WBMT„  HtloM.Ulf.A  W.,tn;  CnwderT.AOMiii. 
in.  IBIuk-MS.  ^^ 

■  Bob  Uonhesd  v.  Hunt,  1  Dot.  Ch.,  W;  Hinds  v.  Pendleton,  Wjthe,  144. 
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The  diatinction,  however,  was  disapproved  of,  if  not  doubted, 
by  Lord  Cranworth  in  the  case  of  Mortimer  v.  BeU.(r)' 

g  093.  Inasmuch  as  a  contract,  if  originally  void  by  the 
common  law,  ought  not  to  be  enforced  by  eqaity,  th«  de- 
fendant in  a  snit  in  the  (y)nrt  of  chancery  for  specific  per- 
formance might  avail  himself  of  the  defense  furnished  by 
this  frand  at  law,  and  that  formerly  by  means  of  a  trial  of 
the  question  at  Iaw.(«) 

g  694.  (S)  Even  in  the  absence  of  any  declaration  that 
the  sale  is  without  reserve,  the  employment  of  two  or  more 
persons  as  puffers  has  in  all  coarts  been  considered  fraudu- 
lent, Inasmuch  aa  only  one  person  can  be  necessary  to  pro- 
tect the  property,  and  the  employment  of  more  can  only  be 
to  enhance  the  price.  (^ 

§  695.  The  decision  in  the  case  of  Mortimer  v.  Bell  above 
mentioned  led  to  the  passing  of  an  act  of  Parliament  (the 


■  But  Id  Woodi  v.  Hall,  1  Dgv.  Ch..  411,  where  a  penon  inlereated  in  )uid 
told  at  auction,  employed  another  h>  bid  for  him,  and  repreaented  the  bid  made, 
bj  Buch  person  aa  made  on  his  owe  account,  the  sale  wu  held  to  be  fraudulent 
and  waa  aet  aaide.  According  to  the  early  Engllab  dedsioiie,  the  employment 
of  puffers,  by  an  owner,  to  bid  for  him  at  auction,  was  a  fraud  upon  the  r«Al 
bidders.  He  could  not  enhance  the  price  by  a  person  privately  employed  by 
him  tor  that  putpose;  but  if  he  were  unwilling;  that  Ua  gooda  should  be  mM  at 
an  under  price,  ne  might  order  Ihero  to  be  set  up  at  oia  own  -price,  Biid  not 
lower,  or  ne  might  previouBly  declare,  as  a  condition  of  tbe  sale,  thst  he  re- 
■erred  a  bid  for  bimself.  Bexwell  t.  Christie,  Cowp.,  MM:  HowaM  t.  CaaOe, 
e  T.  R..  Ua.  And  this  doctrine  seems  to  be  approved  in  2  Kent,  .^88,  53S  (Sth 
ed.},  and  1  Btory's  Eq.  Jur.,  g  29S.  It  baa  been  adopted,  also,  in  later  English 
CMes.  Crowder  r.  Austin,  2  Car.  &  P..  SnS;  Wheeler  r.  Collier,  I  Mood,  ft 
Walt,  128;  FullerT.  Ahraham.8Brod.&B.,I16;  8.  C.fl  Moore.  818  There 
are  other  cases,  however,  which  hare  admitted  a  qualification  of  this  doctrine. 
Amons  these  is  that  of  the  teit  and  Steele  v.  EUmaker,  II  8.  &  R,  8(1.  It  has 
been  decided  in  several  American  caaes,  that  contract  by  which  one  party  stipu- 
lated not  to  bid  against  another  at  an  auction  sale,  or  m  agreement  by  one 
to  bid  for  the  benelll  of  himself  and  the  Other  party  were  contrary  to  public 
policy,  and  a  fraud  on  the  vendor.  James  v.  Caswell,  8  John. 's  Gas..  29;  Dooltn 
V.  Ward,  6  John..  IM;  Wilbur  t.  Howe.  8  id.,  444;  Thompson  ».  Davies,  13 
id.,  112;  Dudleyy.Little.2Ham., 60S;  Picatt  v.  Oliver,  1  McLean,  295:  Gulick 
V.  Ward,  9  HaUt.,  87.  According  to  other  decisions,  the  validity  of  such  agree- 
ment is  made  to  turn  on  the  grut  animo,  and  they  will  be  valid  if  made  bonafiie 
for  the  sole  purpose  of  prevenlinj?  a  sacrifice  of  the  properly  Wolfe  v.  Luy- 
Bter,  1  Hall.  146;  Jenkins  v.  Hogg,  3  Const.  (8.  C).  821 ;  Smith  v.  Greenlee,  2 
Dev.,  \iV;  Smalt  v.  Jones,  1  WatUft  Serg,  128;  Phlppes  v.  SUckney,  3  Mete, 
384,  where  the  sublect  is  discussed  with  clearness  and  the  authorities  are  cve- 
tully  examined.  But  an  association  of  bidders  with  a  deaJgo  to  stlfie  competi- 
tion,-is  a  fraud  upon  the  vendor.  Bmtth  v.  Greenlee,  2  U«t.,  126;  Bee,  also, 
Morehead  t.  Hunt,  1  Badg.  &  Dev.  Eq..  3S;  Moncrief  v.  Ooldsborough,  4  Harr. 
&  H'Hen.,  281 ;  Trougbton  r.  Johnstone,  t  Bayw.,  828;  note  in  Bniml«y  r. 
Alt  (Bumn.  ed.),  8  Ves.,  620. 


7crib;G00<^IC 


FRAUD.  349 

30  and  31  Vict.,  c.  48),  which  waa  introduced  by  Lord  St. 
Leonards. 

The  4th  section  of  this  act  enacts  that,  after  the  passing 
of  the  act,  whenever  a  sale  by  auction  of  land  would  be  in- 
valid at  law  by  reason  of  the  employment  of  a  paSer,  the 
same  shall  be  deemed  invalid  in  equity  as  well  as  at  law. 

Land  is  defined  to  inclode  hereditaments  of  whatever 
tennre :  but  the  difference  of  the  view  of  the  courts  of  com- 
mon law  and  equity  as  to  fraud  in  auctions  of  chattels  (if 
such  difference  exist)  is  left  in  its  pristine  vigor. 

§  696.  The  6th  section  of  the  act  enacts  that  the  particu- 
lars or  conditions  of  sale  by  auction  of  any  land  shall  state, 
(a)  whether  such  land  will  be  sold  without  reserve,  or  (b) 
subject  to  a  reserved  price,  or  (c)  whether  a  right  to  bid  is 
reserved :  and 

(a)  If  the  land  be  sold  without  reserve,  it  is  not  lawful  for 
the  seller  to  employ  any  person  to  bid  at  such  sale,  or  for 
the  auctioneer  to  take  knowingly  any  bidding  from  any 
such  person. 

(b)  In  the  event  of  the  land  being  sold  subject  to  a  re- 
served price  the  act  is  silent,  but  it  has  been  held  that  in  the 
absence  of  express  stipulation,  it  is  not  lawful  to  employ 
any  peraon  to  bid  up  to  the  reserved  price.(tt) 

But  (c)  in  the  event  of  a  reservation  of  a  right  to  the  seller 
to  bid,  it  is  lawful  for  him  or  for  any  one  person  on  his  be- 
half to  bid  at  such  auction  in  such  manner  as  he  may  think 
proper  (§  6).(b) 

§  697.  As  with  regard  to  misrepresentation,  so  with  re- 
gard to  fraud  in  general,  delicate  questions  arise  where  the 
fraud  alleged  is  that  of  the  agent  practiced  on  third  persons, 
and  the  principal  is  sued  on  the  ground  of  deceit  or  for  re- 
scission by  reason  of  such  fraud.  (■»)  But  in  actions  for 
specific  performance  these  questions  cannot  arise.  If  the 
principal  of  the  fraudulent  agent  were  the  plaintifF,  he 
would  not  be  at  liberty  to  avail  himself  of  that  agency  in 
part  and  repudiate  it  in  the  rest  of  the  transaction :  to  such 
a  case  the  well-established  principle  of  equity  that  innocent 
parties  cannot  derive  benefits  from  the  fraud  of  others  {x) 
would  apply.     If,  on  the  other  hand,  the  fraud  were  that  of 

(<■)  OlUlat  T.  OUlUt,  L.  B.  e  Eq..  00,  (x)  Bridgiun  T.  anen,  Wllm.  Not,  U; 

M  SeePuflRv.Japuii,iSl»>,C.P.,BW.    BOBaeDln  v.  BmcIvt,  u  Vm    -"-—-■.- 
<i^  fiae  ■apn,  |  eSB,  Cms,  S  JM  Q.  A  J.,  WT,  «9. 
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the  defendant's  a^ent,  the  plaintiff  by  sning  on  the  contract 
would  have  waived  the  fraud  and  ratified  the  contract. 

§  6»8.  A  particalar  clasa  of  cases  arising  from  the  agency 
of  directors,  and  the  fact  that  corporations  are  incapable  of 
personal  fraud,  has  occupied  much  attention  in  the  courts 
of  late  years,  and  has  evoked  a  considerable  variation  of 
opinion  amongst  the  learned  jndge3.(^)  But  the  question 
can  hardly  arise  in  cases  of  specific  performance  for  the 
reaaon  indicated  in  the  last  preceding  section. 

§  690.  Will  the  fraudulent  act  of  a  mtre  atranger,  to 
which  the  plaintiff  was  neither  party  nor  privy,  deprive 
him  of  his  right  to  enforce  the  performance  of  a  contract? 
The  question  has  never,  it  is  believed,  been  judicially  ans- 
wered. But  upon  the  general  equitable  principle  that  no 
person,  though  innocent,  can  derive  a  benefit  from  the  fraud 
of  another,  the  contract  if  resting  absolutely  in  fieri  could 
not  be  enforced.  If  the  plaintiff  were  an  assign  for  value  of 
the  contract,  or  if  the  contract  were  partly  performed,  the 
conctosion  might  probably  be  different.(2) 

§  TOO.  The  effect  of  fraud  on  the  contract  tainted  by  it 
extends  to  the  entirety  of  the  contract,  though  the  fraud 
may  only  have  arisen  or  been  practiced  as  regards  one  term 
or  one  part  of  that  contract.  Hence  the  party  guilty  of  the 
fraud  cannot  enforce  the  contract  to  any  extent  even  though 
he  may  waive  the  part  affected  by  the  fraud. 

§  701.  The  same  results  foUow  from  misrepresentation, 
even  though  innocent. 

In  a  case  where  there  was  a  misrepresentation  which  the 
judge  considered  not  to  have  been  willful,  but  to  have  arisen 
from  misunderstanding  as  to  the  surrender  of  a  lease  on  part 
of  the  property  which  was  to  be  exchanged,  and  the  plain- 
tiff offered  to  take  the  land  subject  to  the  lease,  and  thus, 
as  he  contended,  to  abide  by  the  contract,  exonerated  from 
what  was  affected  by  the  misrepresentation ;  so  that  the 
question  distinctly  arose  whether  the  misrepresentation 
avoided  the  contract  in  ioto  or  only  quoad  hoc;  Plumer,  M. 
R.,  said,  "there  is  no  authority  anywhere,  no  case  where 

(a)  Sanger  t  niT»t  Wettern  Riilm*  Co.,  Cus,  S  De  S.  A  J,,  S8T;  Wgit«m  Bank  of 

fi  H.  L  C,  n;  BuiUM  v.  Fenoell,  1  Id.,  WT;  ScoUand  v.  Addla,  L.  K.  I  H.  L.  So.,  141; 

Kew  BniDtKlok  and  Canada  Ballvav,  etc,  Maokar  t.  Commetclal  Bank  of  New  Bmna- 

Co.T.CoD7beare,71d,m<S  C_,<tiLJI,SSIIj  1  wlok,  L.  B  S  P.  C,  IMj  SwiM  t.  FiaiMla,S 

DbG  F.  *J.,  GT8i;  Maflonal  KxBhanite  Co.  App.  C,  IDl. 

of  Glasgow  T.  Drew,  «  Macq ,  losj  Nlool'i  U)  CouildarCobbettT.  Brack, MBmv^SU. 
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the  coQrt  has,  when  misrepreeentatioD  was  the  ground  of  a 
contract,  decreed  the  specific  performance  of  it ;  and  noth> 
ing  woald  be  more  dangeroas  than  to  entertain  such  a  inris- 
dictioD.  The  principle  on  which  performance  of  an  agree- 
ment is  compelled,  requires  that  it  mnst  be  clear  of  the 
impntation  of  any  deception.  The  condact  of  the  person 
seeking  it  must  be  free  from  all  blame :  misrepresentation, 
even  as  to  a  small  part  only,  prevents  him  from  applying 
bere  for  relief.  The  reason  of  this  is  obvious :  if  it  be  so 
obtained,  the  contract  is  void  both  at  law  and  in  equity. 
When  an  agreement  has  been  obtained  by  fraud,  is  the 
ufFect  to  alter  it  partially,  to  cot  it  down  or  modify  it  only  t 
No ;  it  vitiates  it  in  toto  ;  and  the  party  who  has  been  drawn 
in  ia  totally  absolved  from  obligation.  If  so,  what  eqnity 
has  the  other  party  who,  by  his  misconduct,  has  lost  one 
contract,  to  call  on  the  court,  for  his  benefit  to  make  a  new 
one!  If  the  defendant  were  wDling  to  consent  to  it,  and  to 
enter  into  a  new  agreement,  it  wonld  be  a  different  case ; 
bnt  if  he  refuses,  if  he  insists  that  he  is  absolved  from  it, 
what  equity  can  there  be  in  favor  of  the  other  %  "(a) 

g  7*9.  The  view  that  frand  operates  on  the  entire  con- 
tract was  adopted  and  approved  by  the  court  of  appeal  in 
chancery  in  Rawlins  v.  'Wickham,(6)  which  was  a  suit  for 
rescission,  where  the  defendant  nrged  that  justice  would  be 
done  not  by  rescinding  the  contract  but  by  directing  the 
representation  to  be  made  good ;  but  the  contention  was  re> 
jected  by  Knight  Brace  and  Turner,  L.  JJ.,  on  the  ground 
that  the  misrepresentation  gave  a  right  to  avoid  the  entire 
contract. 

§  7*3.  The  effect  of  fraud  on  the  contract  is  two  fold. 
First,  it  renders  the  contract  voidable  at  the  election  of  the 
defrauded  party ;  secondly,  it  operates  as  a  personal  bar  to 
specific  performance.  These  two  effects  are  for  many  pur- 
poses distinguishable;  for  example,  the  right  to  rescind 
may  be  lost,  and  the  right  to  object  to  specific  performance 
may  remain.  These  two  effects  will  therefore  be  considered 
separately. 

g  704.  The  first  effect  of  fraud  is  to  render  the  whole  con- 
tract voidable,  but  viodable  only.    The  contract  is  not  void ; 


(»)tI>«u.*J.,IM.  Bm,  alM,  Keuady 
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it  is  not  a  nnUity,  "It  is  now  well  settled,"  said  Ijord 
Campbell,  C.  J.,  in  The  Deposit  and  CFeneral  Ufe  Assurance 
Co.  Registered  v.  Ayscough,  (c)  "  that  a  contract  tainted  by 
fraud  ie  not  void  but  only  voidable  at  the  election  of  the 
party  defranded."  It  is  valid  till  disaffirmed ;  not  void  till 
affirmed,  (d) 

g  70S.  From  this  distinction,  many  important  conse- 
qnencea  follow:  it  follows  that  the  defrauding  party  is 
bound  until  the  defranded  party  elect  to  the  contrary,  and 
that  he  can  never  set  up  any  invalidity  in  the  contract :  it 
follows  that  the  defrauded  party  is  equally  bound,  until  he 
rescind  ;{e)  it  foUowa  that  the  property  the  eubiect  of  the 
contract  passesto  the  purchaser,  whether  defrauding  or  de- 
frauded, until  aToidaace ;  it  follows  that  aU  mesne  disposi- 
tions by  the  defrauding  party  to  third  persons  not  parties 
or  privies  to  the  fraud  are  valid,  so  that  third  x>ersons  may 
acquire  absolute  interests  and  rights  under  the  fraudulent 
contract ;(/)  and  lastly  it  follows  that  the  defrauded  party 
may,  by  electing  to  be  bound  or  by  losing  his  right  to  re- 
pudiate, become  absolutely  bound  by  the  contract. 

§  706,  The  right  of  rescinding  a  contract  may,  however, 
be  precluded  or  lost  by  any  one  of  the  following  circum- 
atancea,  viz.,  (1)  impoasibility ;  (2)  the  vesting  of  an  intereat 
nnder  the  contract  in  an  innocent  person  which  renders  re- 
sciasion  inequitable ;  (3)  the  election  of  the  defranded  party 
to  abide  by  the  contract ;  or  (4),  the  inability  of  the  de- 
frauded party  to  perform  the  obligation  which  rests  upon 
him  to  make  restitution  on  his  part.(^) 

§  707.  (1)  The  recission  has  become  impossible  when  its 
object  is  to  get  back  something  which  is  actually  destroyed, 
aa,  e.  g.,  il  A.  sought  to  rescind  a  coutiuct  for  the  sale  of  a 
sheep  to  B.,  which  sheep  B.  had  killed  and  eBten,(A) 

The  rescission  would  be  equally  impoaaible,  but  for  a  legal 
and  not  a  physical  reason,  if  B.  instead  of  killing  the  sheep 
had  sold  it ;  for  the  contract  between  A.  and  B.,  not  being 
void,  vested  the  property  in  B.,  and  consequently  before 
rescission  B.  could  make  a  good  title  to  C,  and  C.  coold 


L.,SIIl,HS;  CrqatasrlT-UacphenoD,!  App.  

C-.  8S1.  (si  See  Olon^  t.  LoDdon  and  Mortk  Wart- 
id)  See  per  Lord  Cftlrn*  In  Beeie  BiTU'  etn  BaUKay  Co  ,  L.  B.  7  Ez.tje. 
sura  HUt&B  Co.  r.  Smtm,  L.  B. «  H.  L.,  88.      <«)  PotUw,  dn  ContrM  de Vente,  *.  3i8. 
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hold  free  from  any  right  of  rescission  in  A.(i)  It  is  too  late 
for  the  defrauded  vendor  to  declare  his  election  to  rescind 
when  the  property  has  passed  from  the  fraudulent  vendee 
to  a  third  person.  0") 

§  708.  (2)  The  rescission  ia  inequitable  when  third  per- 
sons innocent  of  the  fraud  have  acquired  interests  under 
the  contract,  and  such  innocent  persons  would  consequently 
be  injured  by  its  rescission.  So  in  the  great  case  arising 
out  of  Overend  Gumey  &  Co.'a  failure,  it  was  held  by  the 
House  of  Lords  that  the  person  who  took  shares  by  reason 
of  a  fraudulent  misrepresentation  could  not,  after  a  winding 
up  order,  rescind  this  contract  and  have  his  name  removed 
from  the  list,  because  the  creditors  of  the  company  had  ac- 
quired an  interest  in  the  enforcement  of  the  contract  which, 
as  they  were  innocent,  the  shareholder  could  not  defeat  by 
rescinding.  (^) 

§  T09.  (3)  An  election  to  abide  by  the  contract  will  pre- 
vent its  rescission.  A  person  defrauded  into  making  a  con- 
tract has  but  an  election,  and  an  election  once  determined 
is  determined  for  ever.(?)  Whether  this  election  must  be 
made  within  a  reasonable  time,  or  whether  the  party  enti- 
tled to  elect  may  do  so  at  any  time,  unless  he  has,  in  the 
meanwhile,  lost  that  right  on  some  other  ground — as,  e.  g., 
the  acquisition  of  rights  by  third  parties,  is  a  question  left 
open  by  the  moat  recent  case  on  this  subject.(»i)  It  is  cer- 
tain, however,  that  in  the  case  of  rescission  for  fraud,  the 
election  once  determined  in  favor  of  the  contract  precludes 
any  subsequent  rescission. (m) 

§  710.  In  the  case  of  contracts  to  take  shares  induced 
by  a  misrepresentation  of  the  objects  of  the  company,  it 
is  now  determined  that  the  date  of  the  allotment  of  the 
shares  is  the  very  latest  date  to  which  the  reasonable  time 
for  election  extends.(o) 

§  71 1.  The  election  to  abide  by  a  contract  may  be  by  ex- 
press words,  or  may  be  inferred  from  acta  done  with  a 

(1)  XlsinlbTd  T.  HeTTv,  11  Bz  ,177;  Load  (n)  KonrlBOB  t.  Cnlvenal  Marine  InEor- 

T.  GimbTiiI  M.  a  W.,  ll),  tiS.  anoa  Co.,  I..  B.  a  Ez  .  W,  IRT,  parUciilai'lT  Hio. 

J)  Wblte  T.  Qamao,  10  C.  B.,  fil9.  (n)  Campbell  t.  Fleming,  1  A.  Jt  E.,  4U; 

I  OakM  T.  TDiQoaiid,  L.  B.  S  H.  L.  SS9;  Clough  T.  London  and  Noitb-Weitern  Ball. 

eT'*Caae,4DaO.  AJ,  B7S.  wayCo.,  L.  B.  T  Ex.,  is.    S«e,  alio.  Gray  T. 

(I)  GnmTn,  Die.  BlectloD,  o.  3.    Cloacb  T.  Fowler,  L  K.  8  Ex.,  340. 

LondOD  and  North-WeaMni  BaUwaj'  Co..  L.  (o)  Oakra  t.  Tnrguaad,  L.  B.  S  H.  L.,  KS, 
B.  T  Ex., »,  St.                                           .and  parUcutarl;  SU,  where  tbe  earlier  MM* 
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knowledge  of  the  mTslidity  of  the  contract.(j7)  The  elec- 
tion is  not  necessarily  formal  or  eapreas. 

Aa  soon  as  the  fraad  is  discovered  the  right  to  elect  arises ; 
and  if  this  has  been  exercised  by  affirming  the  contract,  the 
subseqnent.  discovery  of  fresh  incidents  of  the  same  fraud 
will  not  give  rise  to  a  new  right  to  re8cind.(j) 

§  719.  (4)  The  person  who  seeks  rescission  and  thereby 
restitution  to  his  state  before  the  contract,  must  do  the  like 
on  his  part  and  make  restitution.  "Hestitutio  ininteg- 
rum,"  said  Lord  Cran worth, (/■)  "can  only  be  had  where  the 
party  seeking  it  is  able  to  put  those  against  whom  it  is  asked 
in  the  same  sitnation  in  which  they  stood  when  the  contract 
was  entered  into." 

If,  by  any  act  on  his  part,  done  even  iu  ignorance  of  the 
fraud,  the  defrauded  party  has  made  this  impossible,  he 
cannot  obtain  recission  ;(«)  as,  e.  g.,  if  A;  has  by  fraud  been 
'  induced  to  buy  a  sheep  of  B,  and  seeks  the  repayment  of 
the  money  paid  to  B.,  he  most  o£Fer  to  restore  ttie  sheep, 
and  if  he  has  himself  killed  the  sheep,  he  cannot  seek  such 
zescission,(^)  though  he  may  still  maintain  his  action  against 
B.  for  the  fraud  practiced  on  him. 

In  the  case  of  Clarke  v.  Dickson,(u)  the  plaintiff  sought 
to  rescind  a  contract  for  the  sale  of  shares  in  a  mine,  and 
the  following  facts  were  held  to  be  several  grounds  of  objec- 
tion all  falling  under  this  principle  ;  (1)  that  he  had  held 
^the  shares  for  three  years,  and  that  they  were  not  the  same 
shares  at  the  beginning  of  the  time  as  at  the  end  ;  (3)  that 
he  had  received  dividends ;  (3)  that  he  had  concurred  in  the 
conversion  of  the  concern  from  a  partnership  (m  the  cost- 
book  principle,  into  a  joint-stock  corporation ;  and  (4)  that 
'  at  the  time  of  the  offer  to  restore  the  company  was  tieing 
wound  up  and  all  chance  of  profit  was  gone. 

§  713.  In  a  more  recent  case  in  the  House  of  Lords  the 
plaintiff  complained  of  fraud  in  inducing  a  contract  on  his 
part  to  take  shares  in  an  unincorporated  banking  company : 

Ipl  Per  Lord  Ljndbnnt   In    Attirood  t.    MIool'i  Cu«,  S  De  G.  1  J.,  38T,  191 ; 
ni»ll,8Cl._*FIn.,<M;  M«cbryrtfli.We«kB»,    ' ' "-'■ -     '■ 


Bni*U,8C1-*FIn.,UIi  MacbryilBT.WeckiK,  Luxemboun 

n  Bmt.,  Sn.    Comju,  Dtr.  KlecUoQ.  c.  1.  l«eaT,Sf4,   1 

Clonib  T.  London  %od  Mom-Wwlsm  Ball-  tb«l  Uie  plali 

wkftO-iL.  a  7  Ki,  M;  Horriwi   - 

nirMl  MftrtiM  Ins.  Co..  L.  K  S  Ex. 

-  • " log,  1  A.  A  I. 

irScoUud  T.  Addle,  NloMlCo. 


(g)  Campbell  v.  nemlof,  1  A.  A  E.,  40. 
(r)  In  WeMem  B»k  orScoU— *  -    "■•" 
L.B.1H.  L.Se.lM. 


-  ---  •"-  -1  y.  IHGkwm,  Bl.  S.  ft  IL, !«. 
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and  the  circnmstancea  that  the  plaintiff  had  in  IgDorance  of 
the  fraud  taken  part  in  proceedings  to  convert  this  company 
into  an  incorporated  company,  and  that  the  company  waa 
in  coarse  of  winding  np,  were  held  to  preclude  the  plaintiff 
from  rescission.  Lord  Cranworth  thought  that  the  former 
circnihstance  would  of  itself  liave  been  8nfficient.(r) 

§  714.  The  receipt  of  dividends  before  discoverj'  of  the 
fraud  was  relied  upon  in  the  case  of  Clarke  v.  Dickson,(w) 
as  preclading  resclssioD  ;  and  there  are  other  authorities  to 
show  that,  at  common  law,  the  reception  of  any  benefit 
under  a  contract  will  preclude  its  rescission  for  default  of 
performance  by  the  other  party.(a:)  But  it  is  submitted 
that  no  such  rule  prevails  where  the  rescission  is  on  the 
ground  of  fraud,  and  that  where  a  beneJit  has  been  received. 
and  is  capable  of  restoration  eitheir  in  kind  or  by  way  of 
compensation,  and  the  defraadt:^  party  offers  such  restora- 
tion, he  has  not  lost  his  right  to  rescind. 

For  to  return  to  the  illustration  of  the  sheep : — if,  before 
the  discovery  of  the  fraud,  A.  has  sheared  the  sheep,  it  ap- 
pears reasonable  to  hold  that  such  cliange  in  the  condition 
of  the  sheep  will  not  deprive  A.  of  his  right  to  rescind,  if  he 
offer  to  restore  the  sheep  and  account  for  the  wool. 

So,  in  Earl  Beaochamp  v.  Winn,(y)  the  House  of  Lords 
held  that  the  construction  of  a  warping-drain  and  the  in- 
closure  of  a  common  would  not  have  prevented  the  rescis- 
aion  of  a  contract  for  the  sale  of  the  land  on  the  ground  of 
mistake :  and  in  The  Lindsay  Petroleum  Co.  v.  Hurd  (z)  the 
privy  council  took  the  same  view  of  the  facts  that  possession 
had  been  taken  under  the  contract  and  a  trial  well  sunken. 
In  that  case  the  court  below  had  offered  an  account  of  the 
profit  of  the  well,  if  any,  which  was  not  accepted. 

§  715.  In  the  rule  as  above  stated,(a)  the  act  precluding 
restoration  is  referred  to  the  party  bound  to  restore.  Is  it 
essential  that  it  should  be  by  his  act,  or  is  it  enough  that 
even  by  another's  act  the  restoration  is  impossible!  To  re- 
turn once  more  to  the  sheep.  Can  the  defrauded  purchaser 
claim  to  rescind  thoagh  the  sheep  have  died  by  the  act  of 
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Cfodi  The  point  seems  to  have  never  been  decided.  On  the 
one  side  there  are  cases  in  which  are  fonnd  general  state- 
ments of  the  law  which  imply  that  the  impossibility  of 
restoration  from  whatever  cause  is  a  bar  to  rescission.  (&) 
And  it  may  be  open  to  question  whether  any  real  distinction 
can  be  drawn  between  the  innocent  act  of  the  defrauded 
party  which  preclades  him  from  restoration,  and  the  act  of 
God,  or  of  a  third  person,  leading  to  a  similar  resnlt.  On 
the  other  side  is  the  language  of  Crompton,  J.,  in  Clarke  v. 
Dickson,(c)  that  "the  true  doctrine  is  that  a  party  can  never 
repudiate  a  contract  after,  by  his  own  act,  it  has  become  out 
of  his  power  to  restore  the  parties  to  their  original  condi- 
tion." 

§  71«.  As  our  law  is  far  from  clear  on  this  point  it  may 
be  useful  to  refer  to  the  principles  of  French  law  as  ex- 
pounded by  Pothier.(d)  According  to  him,  an  action  for 
rescission  was  not  precluded  by  the  change  or  destruction 
of  the  thing  sold  If  the  destrnction  took  place  without 
the  a«t  of  the  plaintiff,  he  was  not  bound  to  do  more  than 
he  could.  If  the  horse  had  died,  the  plaintiff  must  give 
back  his  skin ;  if  the  cow  sold  had  died  of  a  contagious  dis- 
ease, and  been  buried,  he  need  return  nothing.  If,  on  the 
other  hand,  the  change  or  destruction  was  due  to  the  act  of 
the  plaintiff,  he  was  bound  to  account  to  the  defendant  for 
the  value  of  the  thing  but  did  not  lose  his  action. 

§  717.  The  right  to  rescind  does  not  arise  from  an  inno- 
cent misrepresentation,  unless  it  be  such  as  to  show  there 
is  a  complete  difference  in  substance  between  what  was 
supposed  to  be  and  what  was  taken  so  as  to  constitute  a 
failure  of  consideration,  (c) 

§  718.  It  must  not  be  assumed  that  in  every  case  in  which 
the  right  of  rescission  is  lost,  every  other  remedy  in  respect 
of  the  transaction  is  lost  also.  This  is  not  the  case.  Thns, 
a  person  induced  to  take  shares  by  fraud  may  have  lost  the 
right  of  rescinding  the  contract,  but  may  yet  sue  the  de- 
ceiver for  indemnity  against  the  loss  resulting  from  the  con- 
tract.(/)    A  principal  authorizes  an  agent  to  buy  shares  at 

a.  Hunt  T.  Silk,  G  Eut,  U9;  BlMkbarn  T.  (d)  TnlU  dn  ContnU  de  Vente,  H  9W-&S. 

lb.  I  Ex.,  7BS.  (•)  Kentiedr  T.  Pdnuna,  «tc-,  Uail  Co  ,  L. 

(«)  El.B.  «E.,lK,>pprOTedlnP.C.nniii-  S.  SQ,  B.,  saoj  Tomuic«  v.  BoIIod,  L.  B.  S 

h&rtT.  HBOpberaoD.S  App.  C.,8S1.    Bee,too,  Cfa.,  IIS.    Cf.  Brenv.ClowKr.SC,  P.  D..STS. 

Blieffl«ldNlo)(elCo.v.Dnwlii,lQ.B.D.,aU|  (/]  Pe«kT.  Qnntgr,  L.  K  S  H.  L.,BTT. 
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£3  per  share  on  the  agent's  representation  that  he  can  pro- 
cure them  for  that  price :  the  agent  has,  in  fact,  juat  bought 
them  for  £2  a  share ;  the  principal  having  sold  the  shares 
before  the  discovery  of  the  fraud  cannot  rescind  the  con- 
tract, but  may  sue  the  agent  for  the  difference  between  £S 
and  £3  per  share.  (^) 

I  71J>,  The  second  effect  of  fraud  on  the  contract  is  this  i 
it  "  operates,"  as  expressed  by  Lord  Lyndhurst,  "as  a  i>er- 
sonal  bar  to  the  relief.(7i)  This  is  an  operation  independent 
of  the  rescission  of  the  contract ;  and  though  there  can  be 
no  doubt  that,  where  the  defrauded  party  has  elected  to  be 
bound  by  the  contract,  he  has  also  waived  the  right  to  insist 
on  the  personal  bar ;  it  does  not  follow  that  he  has  also  lost 
the  right  to  set  up  that  bar  where  rescission  has  become  im- 
possible from  the  interests  of  third  persons,  or  from  the 
impossibility  of  restitution  arising  either  from  the  act  of 
God  or  of  third  persona  or  from  his  own  act  before  knowl- 
edge of  the  fraud.  In  all  these  cases,  it  is  conceived  that 
the  defendant  might  still  urge  the  fraud  as  a  bar  to  speciHc 
performance — just  as  at  common  law  he  might,  after  having 
lost  his  right  to  rescind  in  any  of  the  ways  last  indicated, 
maintain  an  action  of  deceit  against  the  defrauding  party.(^ 

An  innocent  misrepresentation  may,  as  well  as  a  fraudu- 
lent one,  constitute  a  personal  bar  to  relief.if) 

§  730.  Where  it  appears  that  the  execution  of  a  contract 
in  the  manner  insisted  on  by  the  plaintiff  will  result  in  a 
fraud  upon  tlie  public,  the  court  will  not  enforce  the  per- 
formance of  the  defendant's  part  of  the  contract.  Thus,  in 
a  case  where  the  plaintiffs  sought  to  compel  the  defendant 
to  perform  an  alleged  contract  by  him  to  edit  a  guide-book 
with  a  title-page,  stating  it  to  be  the  work  of  K.  {a  well- 
known  editor  of  such  books),  who,  in  fact,  had  nothing  to  do 
with  it ;  it  was  held,  that  the  defendant  was  justified  in  stay- 
ing his  hand  and  breaking  off  the  delivery  of  "copy"  of  his 
manuscript,  on  the  giound  that  such  a  title-page  was  calcu- 
lated to  deceive  the  public.(i)' 


ta)  KInibrrT.  Rarhcr.L.  B.BCh.,ra  (J)  riermontT.  Truhunth,  IJ.  &  W.,  Ill 

(j|)  In  ItkiTli  T.  Kcmblr,  B  Bll  (N.8.).TSi.       itl  Pu-t  t  MsTth,  IB  Cb.  D  .SSS.    CC  Old. 
(I)  Clarka  t.  DIeluou.  £1.  B.  t  K.,  UB.  bam  t.  Jamei,  IS  Ir  Uh  It ,  81. 


a  deed  or  other  writccD  contract,  complete  and  intelligible  in  itself,  will  be  con- 
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trolled  by  parol  evidence,  wbere  fraud  is  alleged  and  proved.  Where  %  partr 
applies  to  a  court  of  equity  for  the  enforcement  of  a.  -written  contract,  the  M- 
Terse  party  is  entitled  to  uiow  that  the  inatrument  never  contained  the  tme 
contract  betvreeD  the  parties.  Nelson  t.  Wood,  62  Ala..  17.5;  Rearich  v.  Swiiw- 
heart,  11  Pa   St.,  283;  Atlantic  Delaine  Co.  v.  James,  4  Otto,  807. 

.fraudulent  uie  of  a  VTttltn  inrtrument  ]  "  It  is  enough  that,  though  the 
parties  acted  in  mutual  good  faiih  at  the  mceptloit  of  the  traosactioD,  an  at^ 
tempt  is  made  to  invent  tlie  instrument  to  a  different  purpose  not  coutemplated, 
or  to  use  it  In  violation  of  the  accompanjing  agreement.  It  is  as  much  a  fraud 
to  obtain  a  paper  for  one  purpose,  and  to  use  it  for  a  diSerant  and  unfair  pur- 
pose, as  to  practice  falsehood  or  deceit  in  ils  procurement.  The  primary  hon- 
esty of  purpose  but  adds  to  the  moral  terpitude  of  the  subsequent  efforts  to 
escape  from  it;  or,  when  moral  guilt  cannot  be  imputed,  a  legal  delinquency 
attaches  upon  an  attempted  abuse  of  the  writing.  suOcieut  to  subject  it  to  the 
Influence  of  the  oral  evidence."  Bell.  J  .  in  :^arich  v.  Swineheart.  11  Pa. 
St.,  283i  see,  also.  Parks  v.  Chadvrick.  8  Watui  ft  8erg.,  K;  Archer  v.  McCray, 
OB  Qa.,  64fl.  "All  the  cases  show  that,  to  pave  the  way  for  the  reception  of 
oral  declarations,  it  is  not  necessary  to  prove  that  a  party  was  actuated  by  a 
.__  ^.,_. . ! ...     ....    -!-go(  the  '-■■  -'  -'■ '■'  -      "'-    -'-'--■ 


fraudulent  inteotioii  at  the  time  of  the  execution  of  the  writing.  His  original 
object  may  have  been  perfectly  hoDe«t  and  upright;  but  if.  to  procure  an  unfair 
advantage  to  himself,  ae  subsequently  deny  a  parol  qualiflcation  of  the  written 
contract.  It  is  such  a  fraud  as  will,  under  the  niles.  operste  to  let  in  evidence  of 
'  the  real  intent  and  final  conclusion  of  the  contractors,"  Pir  euriam,  in  Ren- 
sham  V.  Qauz.  7  Pa.  St..  117;  Hurry  v.  Duke.  44  Cal..  644;  see.  also.  Neal  t. 
Speigle,  88  Ark-.  63:  Young  v.  Pcachey,  8  Atk.,  2.16;  Campbell  r.  McL'lana- 
Chan.  6  Berg,  ft  Rawle.  173;  Lyon  v.  Huntington  Bank.  14  id.,  2»8;  Oliver  v. 
Rowland.  4  Rawle.  141 ;  Hultz  v.  Wright,  IS  Serg.  &  Rawle,  84d;  Thompsoa 
V.  White,  1  Dallas.  434;  Areherv.  McCray,  SU  Oa.,  046. 

Fraud  lu  to  third  pertcn'i  righfi  ]  "Where  once  a  fraud  has  been  committed, 
not  only  is  the  person  who  has  committed  the  fraud  precluded  from  deriving 
any  benefit  from  it,  but  every  other  person  is  no  likewise,  unless  there  has  been 
some  consideration  moving  from  himself  If  there  has  been  conNderation 
moving  from  a  third  person,  and  be  was  ignorant  of  the  fraud,  such  third  per- 
son stands  In  the  ordinary  condition  of  a  purchaser  without  notice.  But  where 
there  baa  been  no  consideration  moving  from  blmseif.  a  third  person,  however 
innocent.  can>derivc  no  sort  of  benefit  or  advantage  from  Ihe  transaction." 
Wood  (V.  C),  in  Scofleld  v.  Teropler,  Johns.,  158;  Berry  v.  Whitney,  40 
Mich.,  65. 

OrouiiuuleqiuKvnf coTuideratlonTnavbe evidence/if fraad.]  Gwynnev.Heaton, 
1  Bro.  C.  C,  8;  Janes  v,  Morgmi.  I  Lev.,  in  ;  Butter  v.  Haskell,  4  Dessau.'s 
Eq..  8.11:  Haygarth.  v.  Wearing,  L.  B.,  12  Eq.,  320;  Osgood  v.  Franklin.  3 
Jonn.'s  Ch.,  1;  Qifford  v.  Thorn.  9  N.  J.  Eq,.  7^i2;  Coffee  v  Ruflin,  4  Coldw.. 
607;  Judge  V  Wilkins.  1»  Ala.,  'M;  Warner  v.  Daniels.  1  Woodb.  ft  Minot, 
90:  Bvers  v.  Sureet.  in  How.,  a03;  Wright  v.  Wilson.  2  Yerg..  2S4;  Hardi- 
man  v.  Burge.  10  id..  303;  Morris  v.  Phillibar,  80  Mo.,  145;  Deaderich  v.  Wat- 
kins.  8  Humph.,  520. 

Fr/iud  amgiinat  ereditort.]  "  Distribntecs  have  no  right  whatever  to  inter- 
meddle with  the  personnl  estate  of  the  deceased,  for  any  other  purpose  than  to 
do  such  acts  as  may  be  necessnry  to  preserve  it  until  an  administrator  can  be 
appointed  Any  other  acts  of  control  liy  any  person,  constilut*  him  an  execu. 
tor  <ie  tun  tori,  and  subject  him  as  a  p-  nnlty  to  Ihe  payment  of  the  debts  of  the 
deceased  When,  therefore,  this  bill  shows  Ibat  therhildren  of  WillinmBimoDS, 
Sr.,  instead  o(  subjecting  (his  property  to  the  payment  of  bis  just  debia  in  a 
due  course  of  admiDistration.  made  an  agreement  that  no  administration  sbotild 
be  taken;  that  they  would  wholly  disregard  the  rights  of  creditotB,  and  treat 
the  property  as  their  own.  it  shows  an  agreement  which  a  court  of  equity  can- 
not enforce.  It  is  not  based  on  any  equitable  rights  of  the  parties.  'It  !a  a 
violation  of  the  common  law.  It  tends  to  defraud  creditors.  It  is  plainly  for- 
bidden by  putilic  polJcv."  Curlis,  J,,  in  Allen  v.  Simons,  I  Curtis,  133;  Mc- 
Kewan  v.  Sanderson.  L."  R..  30  Eq  ,  65;  Forsyth  v.  Clark.  3  Wend..  637;  BIfd 
-    •    '"-  '    "'      ""    ™  -.  Davi^  7  Pa.  St.,  368;  Thornton  T. 
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FRAUD. 

Raud  a*  ttideneed  b$/  votvnlarg  eonteyanee  ] 
■Q  the  caaes,  the  legal  principal  appears  to  m  . 
Ury  converance  is  made  and  received  with  an  actual  intent  to  ilefraud  the  then 
enmiog  creditor  of  the  grantors,  it  la  not  a  &»najWe  conveyance  which  can 
protect  the  grantee  against  the  ciaima  oC  subaequent  creditors."  This  Is  the 
rule  as  laid  down  by  Walworth.  Ch.,  in  Kin™  v.  Wilcox,  11  Paige's  Ch.,  888. 
In  Day  v.  Ckwley.  118  Mam,,  824,  Morton,  X,  said:  "It  is  well-aettled  that  if 
*  debtor  makes  a  conveyance  with  the  purpose  of  deCrauding  either  ezisdng 
or  fntore  creditors,  it  may  be  impeached  by  either  cIbbb  of  creditors."  Bhaod 
V.  Banley,  71  N.  Y..  319;  Case  *.  PhelM,  80  id.,  164;  Dewey  v.  Moyer,  73  id., 
TO;  Colev.  Tyler,  65 id.,  73;  Curtis  v.  Foj.  47  Id.,  8U0. 

D^ente  <^ boTia  fi^  jmTckaaer  mthmit  notiet.'\  In  order  that  the  defense  of  a 
Jmw^  purchaser,  without  notice,  may  be  perfect,  such  purchaser  must  have 
paid  in  full  before  notice  of  the  vendor  a  fraud.  Florence  Sewing  Machine  Co. 
V.  Zi^ler,  S8  Ala..  321,  Stone,  J.,  said  in  thU  caae:  "  We  do  not  sanction  the 
extreme  doctrine  that  a  puichaser,  no  matter  how  innocent  he  mav  be.  acquires 
DO  ri|^l8  against  a  latent  equity  until  he  paya,  in  full,  and  receives  a  convey- 
iDce.    We  hold  that  he  acquires  an  equity  pro  tanlo  to  the  extent  he  pays  be- 


contract,  be  may  waive  the  fraud  and  adopt  the  contract,  Ue  piay  do  ao  t^ 
positive  act,  or  bia  conduct  may  show  that  he  acquiesces.  Verhol  v.  Vemoi, 
tS  N.  Y..  4*;  Aiwood  V.  ^mafi,  H  CI.  &  Fin.,  4W;  MacBryde  v.  Weeka,  33 
Beav.,  saS;  Dougberly  v  Dougherty,  8  Halst.'s  Ch.,  BJ7;  Moftaltv.  Wlnalow, 
7PaigB's  Ch..  m;  Crawley  v.  Timberlake,  8  Ired.'s  Eq.,  481). 

Voluntitrs  eonveyanet  iti  fraud  of  ereditori.'\  Where  a  conveyance  o(  prop- 
erty it  made  in  trust  for  the  use  of  the  party  making  the  IransEer.  it  is  void  as 
against  creditors.  Where  the  transfer  is  of  all  the  property  lieionging  to  the 
debtor,  the  grant  is  conclusive  evidence  of  fraud  as  to  IndebiedneHS  tlien  exist' 
ing.  A  graatee  in  a  voluntary  conveyance  does  not  occupy  tiie  position  of  a 
honafide  purchaser  for  value,  that  he  is  innocent  of  fraudulent  intent,  will  not 
protect  his  title.     Young  v.  Hermans,  tl6  N.  V..  883;  see  cases  cited. 

EauUif  mm  r^UM  offoiiut  a  judgment  on  Iht  around  of fravd\  A  gross  exag- 
eration  of  value,  knowingly  and  wiUrully  raaoe  in  the  absence  of  the  adverse 
party,  would  be  sufficient  evidence  of  n«ud  to  invalidate  tlic  assessment  of 
daiMges.  Jordan  v.Volkening.  72 N.Y.,  8011;  Hunt  v.nunt.  7aid..  217;  St.te 
of  HKbigan  v  Phcenix  Bank.  3!j  id..  9.  Kent.  Ch  ,  said  in  Foster  v.  Wood,  6 
John. 'a  <^.,  87.  "  that  cliancery  wolild  not  relieve  auainat  a  Judgment  at  law 
OD  the  ground  of  its  being  contrary  to  equity,  unless  the  defendant  in  the  jftdg- 
ment  was  ignorant  of  the  fact  in  question  pending  the  suit,  or  it  would  have 
been  received  a»  a  defense,  or  unless  be  was  prevented  from  availing  himself  of 
the  defense  by  fraud  or  accident  unmixed  witb  negligence  or  fuult  on  hia  part.'| 

Fraiid  of  a  pnily  v>ho  tutwne*  to  ad  for  a  third  pfrroTu\  Equity  will  deprive 
a  party  of  the  benefit  he  may.  have  derived  from  his  own  fraud,  imposition  or 
Dndae  influence,  by  preventing  acts  intended  lo  be  done  fur  llie  benefit  of  a 
third  person  Story's  Eq.  Jur.  g  Wi;  Shadda  v.  Sawyer.  4  McL^md.  IBI; 
Bellamy  V  Sabine,  %  Phil.  436;  Hunter  v.  Grifllii,  10  III.,  SSI;  Johoaon  \. 
Coun.  :SWia..  8SU. 

"in  earn*  of  fraud,  eqvi  y  tcill  tometime*  imply  a  IniiC.  and  treat  Ibe  perpetrator 
of  the  fraud  as  a  trustee  tx  malefido  for  tlie  purpose  of  adminislcriug  a  remedy 
tgiinst  the  fraud,  and  in  such  a  case  the  fraud  gives  llie  jurisdiction.  Earl,  J., 
in  Wheeler  V.  Reynolds.  BH  N.  Y.,  227;  see.nlau.  Anthony  v.  Leftwic-k,3lUnd., 
388;  Jackaon  v.  Bray.  H  Geo..  77;  Ambuchon  v.  Bender.  44  .Mo.,  .'.6(i;  Menden- 
hall  \  Treadwav.  44  Ind.,  131;  Aldridge  v.  Dana,  7  Blackf ,  S4U;  Dugan  v. 
Valtier,  Sid.,  345. 
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S60        FKY  ON  SPECIFIC  PERFORMANCE  OF  CONTBACTS, 


CHAPTER  XV. 

OF   MISTAKE. 

§  791.  There  being  two  parties  to  every  contract,  it  fol- 
lows that  mistake  may  be :  1st.  the  mistake  of  the  defendant 
aloDe  ;  or  2ndly,  the  common  mistake  of  both  plaintiff  and 
defendant;  or  l-Jrdly.  the  mistake  of  the  plaintiff  aloae. 
The  first  and  second  species  will  require  discussion,  as 
grounds  of  defense  to  an  action  for  specific  peiformance ; 
the  second  and  third  will  both  raise  the  question  how  far 
the  plaintiff  may  enfop-e  performance  with  a  correction  of 
the  error.  It  will  be  necessary  t«  con.sider  mistake  not  only 
as  a  defense  to  a  specific  performance,  bat,  also,  to  some 
extent  as  giviu);  a  jilaintiff  a  right  to  a  rescission  or  rectifica- 
tion of  the  contract ' 

■  Mistake  i*  tlivs  defined  by  Mr.  Kerr  ]  "  Some  uaiateational  act.  omiBslon, 
or  error,  arising  from  uncoDsciousneHs,  Ignorttace.  forget  fullness,  imposition  or 
misplaced  conrdeoce."  Kerr  on  Fraud  and  Mis  ,  898.  Equity  relieves  against 
a  mistake,  ss  well  as  against  fraud,  ia  a  deed  or  contract  in  writing;  and  parol 
evidence  is  admissible  to  prove  the  mistake,  tliou^h  it  is  denied  in  tbe  answer; 
and  lliis,  eitlier  where  the  plajntiifs  seeks  i;pliof  sfflrmstively,  on  tiie  ground  of 
the  jnistake,  or  where  the  defeadsot  sela  it  up  as  a  defense  to  rebut  an  equity. 
And,  it  seems,  tliat  a  party  may  alinw  a  mistake  in  an  agreemeDt  of  which  he 
aeeks  the  spi'Cillc  perTomiRDCe.  Oillispie  v.  Moou,  3  John.'s  Ch.,  Q8-f;  see, 
also,  Huttou  V.  Eilgerton,  B  8.  C  .  4M:  Hayoe's  Outlines  of  Eq..  Ui;  Mason 
T.  Armitage,  13  Ves.,  25;  Jeremy's  Eq.  Jur.,  book  8.  pi  2,  p.  8.18.  "The 
English  courts  have  repeatedly  expressed  a  strong  inclination  not  to  decide  in 
favor  of  plaintiff's  seeking;  not  to  set  aside  the  ^;recment.  Iiut  to  enforce  it. 
when  it  Is  reformed  by  parol  evidence.  Thev  a^'m  that  the  difference  of 
ligbt  and  condition  as  to  the  plaintiff  and  defendnnt.  relating  to  evidence 
<afered  for  the  purpose  of  obtaining  a  decree  or  resisUng  il,  cxista  in  the  code 
of  every  civilized  nation.  Tlie  ground  of  the  distinction  is  thi):  when  a  party 
hat  entered  tulo  a  written  agreement,  and  seeks,  as  plalntiil.  a  specific  perform- 
ance of  it.  he  must  rely  on  the  agreement  as  it  siands.  He  can  neither  add  to, 
vary,  or  ciplnin  aoT  of  its  terms  by  parol  proof.  If  he  cannot  enforce  the 
true  contract,  he  still  retains  all  lie  was  ever  in  posaeasion  of.  He  may  suffer 
disappoiutment,  which,  as  the  consequence  of  his  want  of  caution  and  cxplicit- 
nen,  ae  must  bear.  But  not  so  wUii  the  defendant.  He  might  encounter  not 
disappointment  onlv.  imt  sustain  ruinous  loss,  if  compelled  speciflcally  to  exe- 
cute an  agreement  different  from  that  which  tie  contemplated. "  Lumpkin,  J., 
In  Rogers  v.  Alkinson,  1  Kelly,  tS;  see.  also,  Peterson  v.  Grover.  10  Me.,  SA3; 
Bellows  V.  Btonc.  14  N.  H. ,  ITA.  Lord  Eldou  said  in  Marquis  of  Townshend  v. 
Btangroom,  6  Ves  ,  Il2n:  "It  cannot  be  said  that  because  the  legal  import  ofa 
written  agreement  cannot  be  varied  by  parol  evidence  intended  lo  give  it  an- 
other sense,  therefore,  in  equity,  when  once  the  court  is  In  poasesuou  of  the 
legal  senae.  there  is  nothing  more  for  it  to  inquire  Into.    All  the  doctrine  of  the 
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g  789,  Mistake  may  be  of  sach  a  character  as,  in  the  view 
of  a  purely  common  law  conr*,  to  avoid  tlie  contract  on  the 
ground  of  want  of  consent  or  of  total  failare  of  considera- 
tion.((i)  But  equity  does  not  confine  the  defense  of  mistake 
to  these  cases.  The  principle  upon  which  it  proceeds  is 
this : — that  there  mnst  be  a,  contract  legally  binding,  but 
that  this  is  not  enough— that  to  entitle  the  plaintiff  to  more 
than  his  common  law  remedy,  the  contract  must  be  more 
than  merely  legal.  It  mnst  not  be  hai-d  or  unconscionable : 
it  mnat  be  free  from  fraud,  from  surprise,  and  from  mistake : 
for  where  there  is  mistake,  there  is  not  that  consent  which 
is  essential  to  a  contract  in  equity  ;  non  zMentur  qui  errant 
co7)geniir€.{b)' 

g  793.  In  some  cases,  mistake  furnishes  an  absolute  bar 
to  specilic  performance :  in  otlier  cases  it  affords  no  such 
ground,  if  the  plaintiff  l)e  willing  to  make  a  reasonable  com- 
pensation to  thi*  defendant  for  the  mistake  made  :  whether 
a  given  case  falls  within  one  or  other  of  these  categories  de- 
pends on  all  its  circumstances,  (c)  , 

%  794.  Again,  the  Statute  of  Frauds  has  not  affected  the 
situation  of  a  defendant  against  whom  specific  performance 
ifl  sought,  ((?)  and  it,  thei-efore,  leaves  it  open  to  him  to  pro- 
duce any  evidence  for  his  purpose,  which  is  not  to  establish 
a  contract,  bat  to  rebut  an  equity  which  the  plaintiff  insists 
has  aiiaen  oat  of  a  contract. 

fa)  KdfflfB  T.  WlchelliBU*,  S  II.  A  O  ,  ffS;    t.  «'[Dter    Cr.  A  Ph  ,  ST.  K;  UcSenzla  T. 
Kaime'li  v.  Panama,  etc.,  MnM  Vo.,  L.  B.  :t    IfeikBLli,  T  Cb.  D.,  aTS 
"  ~    —  Irf)  Per  Grant,  M.  K.,  la  Clarke  T.  Oranl, 


courts  as  to  cases  ot  uoconscioDBble  Brreemcnts,  hard  Hereements,  agreements 


struck  out,  if  it  In  true  thnt  because  pHrol  efidence  abould  not  be  admitted  a' 
lav,  therefore  it  shall  not  be  admitted  in  equitj  upon  the  qtiestioa  whether,  ad- 


entered  into  br  mistake  or  surprise,  'wTiich  the  court  wilTni 
t,  if  it  Is  true  that  because  parol  eride: 
ifore  it  shall  uot  be  admitted  in  equity  u. 
mittlne  the  agreenicut  to  be  such  ns  at  law  it  is  said  to  be.  the  party  shall  have 
a  apeclflc  executlou.  or  be  left  lo  thxt  court  in  whicli  it  is  admitted  parol  evi- 
dence cannot  be  introduced."  Lord  Redesdale  In  Clinan  v.  Cooke.  1  Scb.  A 
Lef.,  39,  says:  "  No  person  shall  be  charged  with  tlie  execution  of  an  agree- 
ment who  has  not.  either  by  himself  or  his  agent,  signed  a  written  agreement^ 
but  the  statute  does  not  sAy  that  if  a  wrilten  agreement  is  signed,  the  same  ex- 
ception shall  not  hold  to  it  that  did  before  the  statute." 

'  It  is  R  matter,  of  course,  for  courts  of  equity  to  grant  relief  on  the  ground 
of  mistake.  Chamberlain  v.  Thompson.  10  Conn.,  i43;  Elmore  v.  Austin,  2 
Root,  409.  Bui  in  Alnsauchusetta  the  court  has  no  jurisdiction  in  ei^uilr.  In 
cases  found'  d  onlv  in  mistake.  Ouuld  v.  Gould,  9  Mete,  274.  Ajid  in  Maine 
this  head  of  Jurisdiction  lias  been  cxpn:ssly  conferred  on  the  court.  KoIjIosod 
T.  Sampson,  iS  Me.,  'i^. 
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g  73S.  The  cases  o(  mistake  have,  it  is  trne,  seemed  to 
present  rather  peculiar  difficulties  to  the  admission  of  parol 
evidence,  because  it  has  been  argned  that  to  do  so  is  to  over- 
rule the  Statute  of  Frauds  and  to  contradict  the  writing  by 
parol.  Its  admission  is,  however,  the  settled  doctrine  <>f 
the  court,  and  that  not  merely  for  purposes  of  defense  to  a 
specific  performance,  but,  as  we  shall  hereafter  see,  for  the 
purpose  of  correcting  the  mistake.*  The  question  of  its  ad- 
mission by  way  of  defense  was  much  debated  in  the  case  of 
the  Marquis  Townshend  v.  Stangroom,(«)  where  Lord  Eldon 
said,  "  It  cannot  be  said,  that  because  the  legal  import  of  a 
written  agreement  cannot  be  varied  by  parol  evidence,  in- 
tended to  give  it  another  sense,  therefore,  in  equity,  when 
once  the  court  is  in  possession  of  the  legal  sense,  there  is 
nothing  more  to  inquire  into.  Fraud  is  a  distinct  case,  and 
perhaps  more  examinable  at  law :  bnt  all  the  doctrine  of  the 
court  as  to  cases  of  unconscionable  agreements,  hard  a^«e- 
«)aVM.,it8. 

'  It  Is  a  well  established  rule  lu  this  countiy  that  parol  evidence  is  always  ad- 
mittible.  to  vary  or  explain  written  agreements  fouoded  in  tnlslake:  and  this 
DotwithstaDding  It  is  excluded  by  tbc  ^neral  laws  of  evideocej  It  U  so  excep- 
'  tloD  U)  the  prevailing  rule.  Peterson  v.  Qrover.  30  Me.,  888:  Blancbaid  t. 
Moore,  4  J.  J.  Mareb.,  471;  HuBtOD  v.  Stable,  Id.,  180:  Aoderson  t.  Bacon,  1 
A.  K.  Harsli.,  48;  Perry  v.  PeaiBon,  1  Humph.,  W :  ChamneSB  v.  CrutchSeld, 
2  Ired.  Ch.,  148;  Harrison  v.  Howard,  1  id..  407:  Van  Ness  t.  City  of  Wash- 
ington, 4  Pet.,  ■ia'2:  Gibsoa  v.  WatU,  1  McC.  Ch.,  490;  Ooodell  v.  Field.  13 
Term.,  448.  Though  there  are  cases  of  a  different  purport.  Harris  ▼■  Dinkios, 
4  Dessau  ,  00;  Wesley  v.  Thomas,  6  Uar  &  J..  24;  Watkins  v.  Stocken,  0  id.. 


:  Sutherland  v.  Crane,  Walk.  Cb..  OJtJ.     But  parol  testimony  of  what  took 

Slace  Immediately  before  the  execution  of  a  written  Instrument,  is  inadmi^ble 
}r  the  purpose  of  proving  mistake  iu  drawing  the  inatrumcut,  but  not  even  in 
a  clear  case  of  departure  from  instructions  in  drawing  the  instrument,  against 
a  bona  fide  purcliaser  for  a  valuable  consideration,  claiming  under  the  instrument 
and  without  notice  of  the  mistake.  Scott  v.  Burton,  2  Ash.,  8I'J.  Parol  evi- 
dence ia  inadmissible  to  show  a  mistake  in 'tow  as  a  ground  for  reforming  a. 
wntten  instrument  founded  on  such  mistake.  Wheaton  t.  Wbeaton,  S  Conn., 
96.  Therefore,  where  It  was  stated  in  a  bill  in  chancery,  brought  bv  A.  against 
B.,  his  father,  that  it  waa  agreed  between  the  partieH  tnat  A.  should  purchase  - 
of  B.  a  farm  of  the  value  of  $1,000,  for  which  A.  should  give  B.  two  promissory 
notes,  one  for  $2,000,  payable  on  demand,  with  six  per  cent  interest,  the  other 
for  the  same  amount,  with  five  per  cent  interest,  payable  at  the  decease  of  B., 
and  then  to  be  delivered  up  unpaid  to  A.  as  his  portion  of  B.'s  estate:  and  the 
parties  thereupon  applied  to  a  Justice  of  the  peace  lo  draw  the  writing  neceft- 
sary  to  carry  such  agreement  into  effect,  but  bv  accident  and  through  their  own 
want  of  knowledge,  they  failed  to  give  tiim  tne  information  requisite  for  this 
purpose,  and  he  drew  the  last  mentioned  note  payable  in  three  veare,  and 
omitted  the  stipulation  that  It  should  bo  delivered  up  at  the  death  of  B.  unpaid, 
which  note  was  signed  by  A.,  he  being  ignorant  of  theoperatioaof  taw  thereon; 
that  B.  hiad  brought  an  action  on  such  note,  and  waa  endeavoring  to  enforce  the 
collection  of  it,  praying  for  an  Injunction  and  other  r«lief.  It  was  held:  1.  That 
the  allef^  mistake  was  not  a  mistake  in  any  matter  of  fact,  but  a  mere  matter 
of  law.  2.  That  parol  evidence  waa  inadmissible  to  prove  the  agreement  set 
forth,  and  consequently  that  tbe  bill  must  be  dUmlseecl.    Id. 
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mento,  agreements  entered  into  by  mistake  or  surprise, 
which,  therefore,  the  conrt  will  not  execute,  mnst  be  struck 
ont,  if  it  is  true,  that  because  parol  evidence  should  not  be 
admitted  at  law,  therefore  it  shall  not  be  admitted  in  equity 
upon  the  question,  whether,  admitting  the  agreement  to  be 
SQch  as  at  law  it  is  said  to  be,  the  party  shall  have  a  specific 
execution,  or  be  left  to  that  court,  in  which,  it  is  admitted, 
parol  evidence  cannot  be  introduced  "C/')  "No  person," 
said  Lord  Redesdale,  "shall  be  charged  with  the  execution 
of  an  agreement,  who  has  not,  either  by  himself  or  his 
agent,  signed  a  written  agreement ;  but  the  statute  does  not 
say  that  if  a  written  agreement  is  signed,  the  same  exception 
shall  not  hold  to  it  that  did  before  the  statute."(.9) 

8  tfHt.  It  follows,  from  what  has  been  stated,  that  where 
the  defendant  haa  been  led  into  any  mistake  or  error,  the 
plaintiff  cannot  enforce  the  contract  with  the  mistake. 
Therefore,  where,  in  a  sale  by  auction,  the  plaintiff  had  in- 
duced the  defendant,  who  was  the  vendor,  to  think  that  be 
should  cot  bid,  and  so  put  him  off  his  guard,  and  the  estate 
was,  by  a  misapprehension  on  the  part  of  the  person  em- 
ployed to  make  the  reserved  bidding,  allowed  to  be  knocked 
down  to  the  plaintiff,  the  court,  on  the  ground  of  mistake, 
though  there  was  no  fraud,  declined  to  enforce  the  sale.(^) 
In  another  case,  the  estate  was  sold  in  lots :  the  particular 
stated  that  the  timber  on  lots  four  and  live  was  to  be  taken 
at  a  valuation :  in  addition  to  this,  one  of  the  conditions  of 

(/)  «  Vm.,  3St.  Atoontlagij  HniMr  t.  (A)  Maion  t.  AmltMe.U  Vm.,1S;  Pnor. 
Back,  S  H>  ,  US.  BlAckbora,  5  U  ,  M;  Kit  t.  Weill,  SO  Bmt., 

(B)  In  CUuMi  T.  Cooke,  1  Boh.  A  LeT,  BS.       HO. 

'  The  iilmoat  good  fallh  is  required  by  equity  in  these  casea ;  and  therefore  in 
Mies  of  property,  for  iDstaoce,  the  seller  !a  bound  to  set  etriclly  in  fnimMS.  and 
if  he  mislead  the  purchaser  by  a,  false  or  mistaken  statemeat  as  lo  any  one  eseen- 
tlal  circumaiance,  the  sale  is  voidable.  Doggei  v.  Emerson,  U  Story.  luO.  Even 
a  mistake  of  the  legal  effect  of  nn  inatrument  will  be  relieved  against  when  it 
CHD  be  shown  lo  have  been  brought  about  by  the  miarepresentations  or  false 
SMuninces  of  the  plaintiff.  Iiroadwell  v.  Broadwe!!,  1  Oilm..  599;  see,  alao, 
Drew  V.  Clarke,  Cooke,  a74;  Tallendar  v,  Colegrove.  17  Conn..  1,  is  a  forcible 
auttkorlty  on  this  point,  where  a  plaintiff  Bought  relief  on  these  grounds.  On  a 
bill  chai^ng  a  combination  betweeu  the  defendant  and  others  to  defraud  the 
plaindtf,  la  the  sate  of  a  mercantile  concern,  a  committee  was  appointed,  which, 
without  finding  any  fraudulent  intent,  stated  in  their  report  a  train  of  circum- 
stances brought  about  hj  the  manaeement  of  the  defendant,  by  which  the 
plaintiff  wftsdeceived  and  injured ;  and  the  court  adjudged  thereon  that  Uie  con- 
tract of  sale  was  fraudulent  and  void ;  but  on  a  motion  m  error  made  by  the  den 
fendant,  it  was  held,  as  it  appeared  from  the  finding  of  the  committee,  the  plaintiff 
entered  into  the  contract  irom  a  mistake  as  to  the  real  nature  of  the  concern, 
in  consequence  of  which  the  substantial  object  of  the  contract  was  defeated, 
this  waa  sufficient  ground  for  setting  it  aside, 
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sale  specified  that  the  purchaser  was  to  take  the  timber 
(speaking  generally  without  reference  to  any  particolar  lot) 
at  a  valaation :  Oraat,  M.  B.,  said,  that  the  express  decla- 
ration as  to  lots  four  and  five  was  so  likely  to  mislead  a  pur- 
chaser as  to  the  meaning  ot  the  conditions,  that  supposing 
that  the  right  construction  of  the  condition  was  that  it  ap- 
plied to  all  the  lots,  It  would  be  ineqaitable  to  enforce 
specific  performance  of  the  contract.(/)'  Again,  where(j) 
on  a  sale  by  auction,  the  plan  annexed  to  the  particulars 
of  the  property  (a  house  and  grounds)  showed  a  shrubbery 
on  the  western  boundary,  and  the  defendant,  going  to  in- 
spect the  property  before  the  sale,  with  the  plan  in  his 
band,  found  on  the  western  side  a  belt  of  shrubs  with  an 
iron  fence  ou  tside  it  inclosing  three  ornamental  trees,  and 
he  then  bought  the  property,  believing  that  the  fence  was 
the  boundary,  but  the  real  boundary  was  a  line  of  sbroba 
within  the  shrubbery  and  did  not  inclose  the  trees,  the  conrt 
of  appeal  held  that  the  mistake  was  increased  by  at  least 
<^atga  negligentia  on  the  part  of  the  vendors,  and  ac- 
cordingly dismissed,  with  costs,  their  bill  for  specific  per- 
formance, 

g  797.  In  the  preceding  cases,  it  will  be  observed  that  the 
plaintiff  contributed  to  the  mistake  of  the  defendant:  and 
there  is  no  doubt  that  the  circumstance  that  the  plaintiff 
has  by  his  words  or  his  silence,  or  in  any  way,  contribated 
to  the  error  of  the  defendant,  even  though  he  may  have 
done  so  unintentionally,  greatly  strengthens  the  defendant's 
case.(*) 

§  798.  Even  where  the  mistake  is  purely  due  to  the  de- 
fendant himself  or  his  agent,  the  court  will,  in  some  cases, 
refuse  specific  performance  :(Z)  indeed,  it  will  sometlmea 
furnish  active  assistance  on  the  ground  of  the  mistake  of 
the  party  himself  as  well  as  of  another,  hs  is  strongly  shown 
by  a  case  in  which  a  pi-ofessional  man  was  held  entitled  as 
plaintiff  to  the  rectification  of  an  error  in  a  deed  of  his  own 
drawinK.{?»)  The  cases,  too,  on  intoxication  furnish  an 
analogy  to  this  doctrine :  for  that  circumstance  is  a  ground 

(I)  Hlnln*on  v.Ctoweii,  15  VM.iSie.   Stt,  <tf.  TRbsUero  v.HeolT,  L.  B  S  Ch  .Ui;  Bnj 

loo,  per  JoMCl,  U.  U.,  In  Junua  t.  Uiuinicr.  It  c   RriKig,  91  W.  R.,  Wj. 

Cb.  l>..WSi  MoufV.  llliiwoo(l.4li-i^.  r.*  (()  aw  iivr  JeKHl,  U.  R  ,  In  Jonei  T.  Bin 

J.,  SSli  kud  lit.  Plielpi  T.  M  MM.  S  L  U.  Ir,  mer,  U  Cn-  !>.,  AM. 

3S9.  («>  IWI  T-  Slurle.  IS  AS.,  Slu;  Cf.  Cui  f- 

U)  Dmuij  ».  H.n(™:k,  L,  R  fi  Cb..  1  Smlllt,  19  L.  T.  (».  S.),  017. 

{i)  BukvombT.  Ueckwllta,  L  B  8Bq.,l<U; 
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of  defense,  though  it  may  have  been  in  nowise  brought 
sboat  by  the  plaintiflE.(m)' 

§  TSV.  On  this  principle,  where  a  person,  who  was  em- 
ployed to  bid  for  one  of  two  distinct  estates  offered  for  sale 
at  the  same  time  and  place,  came  into  the  aaction-room,  and 
after  hearing  the  description  of  a  lot  which  was  perfectly 
different  from  that  for  which  he  was  engaged  to  bid,  kept 
bidding  in  a  hasty  and  inconsiderate  manner  for,  and  ulti- 
mately purchased,  this  lot,  which,  by  his  own  gross  mistake, 
lie  thought  to  be  the  lot  for  which  he  was  to  bid,  the  court 
refused  speciScally  to  carry  out  the  flale.(t))  And  where  a 
vendor  by  mistake  offered  to  sell  an  estate  for  £1,100,  which 
fignre  he  had  by  a  wrong  addition  reached  instead  of  £3,100,  . 
the  court  refused  the  purchaser  specific  performance  and 
dismissed  his  bill,  without  costs.(jp) 

§  730.  So  where  a  vendor  had  revoked  the  authority  of 
the  auctioneer  as  to  part  of  the  property,  and  the  auctioneer 
inadvertently  sold  the  whole,  the  court  refused  specific  per- 
fonnance,  though  the  purchaser  was  justified  in  iwlieving 
that  he  purchased  all  he  claimed  by  his  bill.(^)  Again, 
where  a  description  of  parcels  was  prepared  by  the  vendor's 
solicitor  from  a  previous  description,  which  had  been  pre- 
pared by  another  solicitor  on  the  report  of  a  surveyor,  and 
the  description  turned  out  to  be  erroneous  as  to  quantity, 

(HI  S«c  npn,  1 18*.  mUUke  will  not  be  ■  gronnd  ftar  opaolng  bid- 

SHkltDS  V.  FreenuB,  S  Ee.,  IS.  dlngn,  which  can  dow  odIt  be  opened  Ibi 

)  WebMer  T.  CeoU,  H)  BeiT  ,  ei.    Aa  to    mad.    Grlffimi  t.  JonPt,  L.  B.  ISEq.STB. 
UMcoaMln  tblsaue,waperJ&nieB,L.  J.,ln       (q)  UanaerT.  Back.eilK  ,  M8. 
IiBpIlD  T.  Jamei,  IS  Ch.  D.,  13L    SDCb  a 

■  The  Western  R.  R.  Corp.  t.  Babcock.  6  Hetc.,  846,  i3  aa  analogous  case. 
It  waa  tbere  held  that  a  defendaat  may  show,  tbat  ivithout  grom  laches  of  his 
own,  he  was  led  into  a  mistake  b;  some  uncertaintj  or  obscurity  of  the  descrip- 
tive part  of  the  agreement,  so  that  it  applied  to  a  different  subject  from  that 
irhii^  he  understood  at  the  time,  although  he  -nas  not  misled  by  an;  misrepre- 
tentstiou  of  the  other  party;  or  he  may  show  that  the  tiargaia  will  operate  in  a 
different  way  from  that  which  was  contemplated  by  the  parties  When  they  exe- 
cated  it.  But  Uortimer  t.  Pritchard,  1  Bailey's  Ch..  505,  expresses,  seemingly, 
a  different  view.  It  is  said  in  tbat  case  that  a  mistalie.  such  as  would  entitle  a 
party  to  reUef,  must  have  been  made  under  the  influence  of  false  appearances, 
and  not  merely  from,  the  si^estions  of  the  party's  own  mind.  The  ground! 
of  the  decisions  in  Post  v.  Leet,  fl  Paige,  337,  made  by  Walworth,  Ch.,  do  not 
appear  unapplicable  to  the  point  in  question.  There  the  terms  of  a  sale,  by  a 
master,  were  that  the  lands  were  sold  free  from  inctimbrancea,  and  tbat  all 
taxes  and  assessments  thereon  should  be  paid  out  of  the  purchase  money.  Held, 
that  the  purchaser  could  not  be  compelled  to  take  the  land  subject  to  an  assess- 
meet,  for  a  street,  laid  out  acd  tieed  by  the  pubUc  prior  to  the  sale,  though  ffte 
attenmmt  had  not  beeafomiaUy  confirmed  unlii  afl^nnarit,  it  appearing  that  the 
puicbaser  tappoted  luA  auumuTit  indvded  in  the  term*  of  the  taie,  and  a  resale 
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the  coart  would  not  enforce  the  sale  on  the  vendor,  unless  the 
case  were  one  for  compensation,  and  the  purchaser  would 
submit  to  it.{r)  And  where  a  vendor  sold  a  manor,  being 
at  the  time  ignorant  of  its  exact  extent,  and  both  parties  at 
the  time  of  the  contract  believed  that  what  it  included  was 
something  different  from  what  it  really  did,  and  the  manor 
proved  to  comprise  valuable  property  that  the  vendor  did 
not  know  to  be  within  it,  the  purchaser' s  bill  for  specific  per- 
formance was  dismis8ed.(«) 

g  78 1 .  Where  a  defendant  was  tenant  for  life  of  an  estate, 
under  a  settlement  which  contained  a  proviso,  that,  if  he 
purchased  and  settled  an  estate  in  fee  simple  in  possession 
in  some  convenient  place  or  places  of  a  value  equal  to  or 
greater  than  the  estate  comprised  in  the  settlement,  then 
this  estate  should  become  the  property  of  the  tenant  for 
life ;  and  he,  imagining  that  he  bad,  with  the  concurrence 
of  his  wife,  an  absolute  power  of  disposition  over  the  set- 
tled estate,  entered  into  a  conti-act  for  sale :  Plumer,  V.  C, 
refused  to  carry  it  into  effect  by  an  exercise  of  the  proviso 
in  the  settlement,  considering  that  such  a  performance  of 
the  contract  would  be  attended  with  great  diflSculty,  and 
that  the  defendant  had  not  contracted  for  that  purpose  or 
with  that  intention.(i) 

g  783.  In  a  case  where  a  corporation  was  contracting  by 
an  agent,  and  he  swore  to  his  sense  and  understanding  of 
the  contract  he  entered  into  being  to  a  certain  effect  which 
the  contract  did  not  justify,  and  a  bill  was  filed  against  the 
corporation,  one  ground  upon  which  Knight  Bruce,  L.  J., 
dismissed  an  appeal  against  the  corporation  was  this  mis- 
take  of  the  agent,  (u) 

It  would  open  a  wide  field  of  defense  if  every  misappre- 
hension of  the  legal  effect  of  a  contract  furnished  a  valid 
one.  But  perhaps  the  court  considers  with  more  favor  as  a 
defense  the  allegation  of  mistake  in  au  agent  than  in  a  prin- 
cipal, (t) 

g  733.  Where  there  has  been  no  misrepresentation,  and 

<r}  I/UllB*.T<iTnpK>n.eHa.,9e8.  e«e,>l>o,  Richard*  v.  Xortk  Loddoo  HallwarCo.,  ! 
l^'LcvdUotlciihainlnAlvaDte)  T.KIunalnl,    W  R.,  IM. 


perLordUotteiiluDilnAlvaDte)  T.KIunalnl,    W  R.,  IM. 

i  Mac,  JE6-.  T:  Helaham  i.  LadBleT,  1  T.  *        (i<  UowellT.  George,  I  Kwl.,1 

C.  C.  C..  ITS:  Neap  v.  Abbon,  C.  P.  Coop.    v.  OgliDder,  U  Beai.,  GIB,  BIS. 

\'..l.,lattOn 

..tat. 
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.  C,  ITS:  Neap  v.  Abbon,  C.  P.  Coop.  v.  Oslaoder,  U  Beai.,  GIB,  BIS. 

Bep.  (in;,  1^,  SS3.    And  cl.  HuKeaile  v.  (uj  Wrcotnbe  KalLwaT  Cu.  T.  Donntngton 

UMketb,  7  cn.  [>,,  STB.  Huapllaf.  L  B.  1  Ub  ,  t68 

(«)  BftiendaleT.  »«■)«,  19  BeaT.,C01.    S«e,  («I  Per  Tunwr,  L. -J.,  In  HairlMo  v.  Bar. 

tOO,Ear]af  DDTliam  Y.  Legard.St  BeiT.,eUi  lOir,  1  fw  U.  F.  A  J,,<IU. 
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there  is  no  ambignity  in  the  terms  of  the  contract,  the  de- 
fendant cannot  be  allowed  to  evade  the  performance  of  it 
1>7  the  simple  statement  that  he  has  made  a  mistake,  (u) 
In  a  case  beford  Lord  Romilly,  M.  R.,  where  the  defendant 
^l^ed  that  he  misunderstood  the  particnlare  of  sale,  his 
Lordship  observed  that  "  if  there  appear  on  the  particulars 
no  gioand  for  the  mistake,  if  no  man  with  his  senses  about 
him  codld  have  misapprehended  the  character  of  the  par- 
cels, then  I  do  not  think  it  is  sufficient  for  the  purchaser  to 
swear  that  he  made  a  mistake  or  that  he  did' not  nnder- 
stand  what  he  was  abont."(x)  And  so  where,  according  to 
the  true  construction,  the  contract  made  the  intended  lease 
determinable  at  the  option  of  either  party,  but  the  lessee 
insisted  that  he  signed  it  in  the  belief  that  it  gave  the 
option  to  him  only,  the  coort  overruled  the  defense  based 
on  the  alleged  mistake.(j/) 

g  734.  So,  again,  where  the  property  sold  (an  inn  and 
shop)  was  described  in  the  particulars  as  consisting  of  Nos. 
454  and  456  on  the  tithe  map,  containing  by  admeasure- 
ment twenty  perches  more  or  less,  and  in  the  occupation  of 
Mrs.  K.  and  Mr.  S., — all  which  statements  were  correct — 
and  correct  plans  of  the  property  were  exhibited  at  the 
auction  ;  and  the  purchaser  deposed  that  he  did  not  see  the 
plans,  but  had  known  the  property  from  his  boyhood,  and 
bought  it  in  the  belief  that  it  included  two  plots  of  garden 
ground  which  had  for  many  years  been  occupied  with  the 
gardens  behind  the  inn  and  shop  respectively ;  it  was  held 
by  Baggallay,  L.  J.  (sitting  for  Malins,  Y.  C),  and  by  the 
coort  of  appeal  that  the  purchaser  was  not  entitled  to  be 
released  from  his  bargain. (^)  "If,"  said  James,  L.  J.,  '^a 
man  will  not  take  reasonable  care  to  ascertain  what  he  is 
buying,  he  must  take  the  consequences.  *  *  *  It  is  not 
enough  for  a  purchaser  to  swear  '  I  thonght  the  farm  sold 
-contained  twelve  fields  which  I  knew,  and  I  find  it  does  not 
include  them  all,'  or,  *  I  thought  it  contained  100  acres  and 
it  only  contains  80.'  It  would  open  the  door  to  fraud  if 
such  a  defense  was  to  be  allowed.  Perhaps  some  of  the 
cases  on  this  subject  go  too  far,  but  for  the  most  part  the 
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cases  where  a  defendant  has  escaped  on  the  gronnd  of  a 
mistake  not  contributed  to  by  the  plalndfl,  have  been  cases 
where  a  hardship  amoonting  to  injustice  would  have  been 
inflicted  upon  him  by  holding  him  to  his  bargain,  and  it 
was  unreasonable  to  hold  him  to  it."(a) 

§  735.  A  mistake  purely  attributable  to  one  party  may 
furnish  a  defense  to  specific  performance.  It  does  not 
thence  follow  that  it  enables  the  party  so  falling  into  error 
unconditionally  to  rescind  for  snch  error.  So,  where  the 
defendants  sold  to  the  plaintiffs  100  chests  of  t«a  ex  Star  of 
the  £!ast,  and  the  sale  was  made  by  a  sample  produced 
hy  the  defendants  as  from  that  ship  when,  in  fact,  it  had 
nothing  to  do  with  that  cargo,  and  the  defendants  gave 
notice  that  they  would,  on  that  account,  treat  the  contract 
as  void,  the  Court  of  Queen's  Bench  determined  that  there 
was  no  equity  in  the  defendants  simply  to  rescind  the  con- 
tract. (A)' 

§  736.  We  may  now  proceed  to  consider  the  effect  of  a 
parol  variation  set  up  by  the  defendant  as  a  ground  for  re- 
fusing the  specific  performance  of  a  writ  ten  contract  alleged 
by  the  plaintiff.  It  depends  on  the  particular  circumstances 
of  each  case  whether  the  variation  "  is  to  defeat  the  plain- 
tiff's title  to  have  a  specific  performance,  or  whether  the 
court  will  perform  the  contract,  taking  care  that  the  subject 
matter  of  this  parol  agreement  or  understanding  Is  also 
carried  into  effect,  so  that  all  parties  may  have  the  benefit 
of  what  they  contracted  for.(c) 

g  737.  (1)  Where  the  parol  variation  set  up  by  the  defend- 

(fi)  ISCh.  D..321.  BlnnlnghBm  Ballway  Co.  i 

l6)  RcoUT.LtttiedBle.  BEL  &B1.,81S.  ■"•    "■  "— ••■  -  "■■- ■ 

(c)  Per  Ldnl  Uoltenham  In  Loailod  a 

'  Partfi  d^rauded  ma^  rccind.]  Tbe  pnrtj' who  would  rescind  a  fraudulent 
contract,  muat  return  wbntaver  be  has  received  upon  it,  in  order  to  recover 
trhat  he  has  paid  upon  it;  but  if  the  other  part^  has  intangled  himself  by  his 
OVQ  fraud,  so  tEiat  he  cannot  be  restored  to  his  original  condition,  he  mUBt 
bare  the  losa.  Masson  v.  Bovert.  1  Den..  69;  Arnold  v.  Nichols,  84  N.  T-,  117; 
Eastman  v.  Plumer,  46  N.  H.,  484;  Hammond  v.  Pennock,  C  N.  T.,  146. 
Where  a  partv  has  Iwen  defrauded  in  Uie  ourchase  or  sale  of  real  pro^rty,  he 
may  TesciDd  the  coatract,  so  as  to  restore  me  parties  to  the  same  situation  the; 
were  in  when  the  contract  was  made;  or  he  ma^  affirm  the  contract,  so  far  as 
it  has  beeu  executed,  and  claim  a  compensation  for  the  fraud.  Bradley  y. 
Boeley,  1  Barb.  Ch,.  125.  Some  cases  hold  that  the  reBCission  must  be  made 
after  the  party  has  had  a  reasonable  opportunity  to  discover  the  fraud,  and  that 
vigilance  and  care  must  be  exercised.  Ross  v.  Filterton,  0  Ohio,  287;  Lepton 
V.  Firltlock,  18  Alb.  Law  J.,  37.  But  these  cases  must  be  considered  in  con- 
nection with  Che  facts  then  presented,  and  do  not  establish  any  general  rulo 
applicable  to  all  cases.    Miller,  J.,  in  Baker  v.  Lener,  67  N.  T.,  §04. 
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ant  shows  that  after  the  parties  to  the  contract  mutnallj 
agreed  with  one  another,  an  error  occnrred  in  the  reduction 
of  the  contract  into  writing,  and  it  appears  that  the  written 
contract  varied  according  to  the  defendant's  contention  rep- 
resents the  true  contract  between  the  parties,  the  court  will, 
it  seems,  enforce  specific  performance  of  the  contract  so 
varied. ' 

g  738.  Thus,  where  a  bill  was  brought  for  the  specific 
performance  of  a  contract  to  grant  a  lease  at  a  rent  of  £9 
per  annum,  and  ih&  defendant  insisted  that  it  ought  to  have 
been  a  term  of  the  contract  that  the  plaintiff  should  pay  all 
taxes :  Lord  Hardwicke  granted  specific  performance,  and 
directed  that  the  terms  of  the  verbal  contract  shonld  be 
carried  into  effect  by  the  covenants  to  be  inserted  in  the 
lease.  ((2)  Again,  where  a  bill  prayed  the  execution  of  a 
contract  for  the  sale  of  an  estate,  and  the  defendant  re- 
sisted, and  proved  parol  declarations  by  the  auctioneer  as 
to  a  right  of  common,  and  that  previously  to  the  sale  the 
particular  had  been  altered  as  to  a  certain  right  of  common ; 
the  plaintiff  proposed  that  his  bill  shonld  be  dismissed,  bnt 
Ijord  Eldon  pursued  the  court  which  the  defendant  insisted 
on,  which  was  specifically  performing  the  contract  as  con- 
tended for  by  the  defendant,  thus  saving  the  expense  of  a 
cross-bill.(tf) 

§  739.  (3)  But  where  the  mistake  or  parol  variation  set 
np  by  the  defendant  does  not  show  a  mere  mistake  in  the 
r^uction  of  the  contract  into  writing,  but  that  one  party 
understood  one  thing  and  the  other  another,  there  is  no 
such  contract  as  the  court  will  enforce,  and  the  plaintifFs 
action  is  consequently  dismissed. 


'BTadfordv.UnianBsnkofTeDnesBee,  ISHow.  (U.B.],6Tiaauampleauthorit7, 
upoD  this  bnnch  of  equity.  It  is  laid  down  la  tbat  case,  that  where  one  party  to 
a  contract  in  writing,  brings  a  bill  in  equity  for  a  specific  performance  thereof, 
and  the  defendant  in  bis  answer,  submitting  to  a  epecific  pertomuuice  of  the 
real  agreement,  alleges  that  the  written  contract  vsaa  entered  into  by  mistake,  and 
under  a  misapprehension  of  the  facts,  and  establishes  tble  by  evidence,  he  is  en- 
titled to  a  specific  performance  of  the  agreement  as  proved,  even  ag^nat  the 
clahnof  thepiaintiffto  have  his  bill  dIsmSsed.  See  Bradbury  v.  White,  4Qreen, 
S91.  Upon  this  same  principle,  in  Arnold  v.  Arnold,  2  Dev.  Ch.,  467,  where  a 
Tcndor  of  a  chattel  received  payments  by  the  vendee,  with  notlcie  that  he  mis- 
took the  price  of  the  sale,  the  court  compelled  a  conveyance  in  favor  of  the 
vendee,  at  the  price  understood  by  him  Bee  Fenissac  T.  Thorn,  1  Barb.  Sup. 
Ct  R.,  44;  Wells  v.  Kruger,  6  Paige.  164. 
24 
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Therefore,  where  the  court  thoaght  that  the  plaintifE  and 
defendant  had  both  been  mistaken  in  a  contract  which  con- 
tained certain  ambigaons  conditions  as  to  the  payment  for 
timber,  the  bill  was  dismiased.Cy') 

§  740.  The  same  result  follows  where,  from  any  other 
circumstance,  the  enforcement  of,  the  parol  variation  set  up 
by  the  defendant  would  be  unfair  on  either  party.  Accord- 
ingly, where  the  plaintiff  set  up  a  contract  which  the  de- 
fendant successfully  resisted  by  parol  evidence  of  a  subse- 
quent contract,  and  the  plaintiff  insisted  on  a  performance 
of  the  contract  so  set  up  ;  Strange,  M.  R.,' refused  to  grant 
it,  on  the  grounds  that  it  would  be  a  surprise  on  the  de- 
fendant to  insist,  under  the  prayer  for  general  relief,  on  the 
performance  of  a  contract  which  was  not  put  in  issue  by 
the  record,  and  that  the  plaintiff  had  really  caused  the  liti- 
gation by  his  refusal  to  adopt  the  real  contract.(j?)  Again, 
where  the  defendant  proved  a  parol  variation,  and  a  great 
lapse  of  time  had  occurred,  and  compensation  in  respect  of 
the  term  in  dispute  must  have  been  allowed,  if  the  contract 
had  been  enforced,  for  the  period  whilst  the  doubt  about  the 
terms  of  the  contract  had  been  subsisting,  the  plaintifTs 
bill  was  dismissed,  but  without  cost8.(A)' 

So  in  Lindsay  v.  Lynch,  (i)  where  the  plaintifE  had  refused 
throughout  to  adopt  the  contract  which  the  defendant  ad- 

(/)  GloweB  1.  HlHiDBon,  1  V.  A  B.,  GU.  the  atatemenl  of  thig  c*«  b7  Grant,  U,  K.,  in 

See  the  Jad^ment  In  ima  nun  nhHimvl  on  tiv  pyi^v  v  n^pir.  1 7  vah   niu 
Lord  SL  Leonmrds, Vend 
V,  Cj  la  Dear  T.VBrf— 

too,  Bntterworth  v.  H _,_, , ,.,.  _ 

(g)  Legsl  1.  Ulller,  1  Ves,  Sen.,  2B9.    See  Smith  t.  crbeatcron,  S  < 

'  Where  there  is  doubt  whether  the  parties  understood  the  contract  alike, 
specific  performance  ^lill  be  denied.  Therefore,  where  a  bloct  of  land,  which 
had  been  subdivided  into  several  distinct  lots,  was  put  up  and  sold  at  aucdon. 
and  was  struck  cS  to  the  purchaser  at  a  apeciflc  sum,  and  the  vendor,  upon  a  bill 
filed  for  a  specific  performance,  insisted  and  proved  that  the  premises  were  put 
up  and  sold  by  the  lot,  and  the  purchaser,  in  hia  answer,  insisted  that  the  premises 
were  put  up  as  one  entire  parcel,  and  he  bid  for  the  premises  at  a  price  wGich 
was  for  \he  entire  block;  and  the  evidence  was  siich  as  to  render  it  doubtful 
whether  the  defendant  undetslood  that  the  premises  were  put  up  and  sold  by 
the  lot,  the  court  decided  that  the  complaint  was  not  entitled  to  a  specific  per- 
formance of  the  contract.  Coles  v,  Bowne,  10  Paige,  536.  See  James  v.  The 
Btate  Bank,  17  Ala.,  69;  Story's  Eq.  Jur.,  §  134;  Lyman  v.  United  States  In- 
surance Company.  IT  John.,  883,  is  an  authority  of  the  same  nature.  There, 
the  appellants  applied  to  the  respondents  for  insurance  on  a  brig,  aaaPortt^ate 
vessel;  but  the  policy  was  made  out  for  aa  AjTierieaa  vessel.  R  was  apparent 
tltat  there  was  no  fraud  in  the  case,  but  that  the  parties  had  contracted  in  mutual 
miHunderatauding  and  error.  Piatt,  J.,  was,  therefore,  of  the  opinion  that 
clearly  so  relief  could  be  granted. 
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mitted,  the  bill  waa  dismissed,  bnt  without  prejudice  to 
another  bill. 

§  741.  (3)  Where,  as  is  often  the  case,  the  cjourt  does  not 
decide  that  the  parol  variation  falls  clearly  under  either  of 
the  prevloas  cases,  bat  merely  that  the  defendant  contracted 
under  mistake,  it  puts  the  plaintiff  to  his  election  either  to 
have  his  action  dismissed,  or  to  have  the  contract  executed 
with  the  parol  variation.(y) 

§  743.  Thus,  in  Higginson  v.  Clowe8,(A:)  where  the  con- 
ditions of  sale  were  likely  to  have  misled  the  defendant,  and 
the  defendant  contended  for  a  different  construction  from 
that  of  the  plaintiff,  Grant,  M.  R.,  offered  the  plaintiff 
either  to  have  his  bill  dismissed,  or  to  have  the  contract 
executed  on  the  defendant's  construction.  The  counsel  for 
the  defendant  contended  that  it  was  not  competent  to  the 
plaintiff  to  have  his  bill  dismissed,  but  that  the  defendant, 
without  filing  a  cross-bill,  might  have  a  specific  perform- 
ance of  the  contract.  Grant,  M.  R.,  however,  held  that 
that  right  existed  where  the  defendant's  construction  was 
adopted  by  the  court ;  but  that  where,  as  in  the  case  before 
him,  the  court  did  not  decide  that  the  defendant' s  construc- 
tion waa  right,  but  only  that  he  had  contracted  under  a 
mistake  created  by  the  plaintiff,  the  bill  was  merely  dis- 
missed. In  a  subsequent  suit  on  the  same  contract,  where 
the  parties  were  inverted,  Plumer,  V.  G.,  holding  that  there 
had  been  a  mistake  on  both  sides,  refused  specific  perform- 
ance on  the  construction  of  the  defendant  in  the  first  suit. 

§  743.  In  Ramsbottom  v.  Goaden,(m)  where  the  written 
contract  confined  a  reference  of  expenses  to  those  of  con-  , 
veyance,  but  the  defendant  proved,  by  the  parol  evidence  of 
the  attorney  that  it  was  the  intention  of  both  parties  that 
the  plaintiff,  who  was  the  purchaser,  should  ^so  pay  the 
expenses  of  making  out  the  defendant's  title,  Grant,  M.  E., 
put  the  plaintiff  to  his  election,  either  to  have  the  contract 
performed  in  the  way  contained  for  by  the  defendant,  or  to 
have  his  bill  dismissed.  And  in  a  subsequent  case,  where 
the  defendant  proved  a  parol  variation,  the  same  judge 

(i)  BulBaddmon  to  the  cuei  died  Infra,  dflo  psrfijimMice  enforcM  on  the  d«ltad. 

Browne  t.  JUtqnle  of  Sllgo.  10  Ir.  Ch.  E™  1.  tuVt  CTnteaOon.  M  Uie  error  %mtftn  to  Iwre 

bt)  IB  Vet.,  Bit.  Men  merely  In  tbe  redaclfon  or  the  ooDtraot 

(0  1  V.  »  B.,  DM.  Into  wrtHng? 
(«)  I V.  A  B ,  ISi.  iQnerr,  wbr  «•*  not  >pe. 
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again  left  the  plaiatifl  either  to  have  a  specific  performance 
with  this  variation,  or  to  have  bis  bill  dismissed,  (ti) 

g  744.  In  a  case  where  parol  evidence  was  admitted  on 
behalf  of  the  defendants  to  show  that  a  contract  by  several 
persons  to  enter  into  bonds  in  £1,500  onght  to  have  been 
for  one  joint  bond  in  that  amount  by  all ;  Plnmer,  V.  C, 
left  it  to  the  plaintiff  to  have  bis  bUl  dismissed,  or  to  take  a 
decree  for  the  joint  bond,  or  to  take  an  issue  on  which  the 
witnesses  conld  be  examined,  (o) 

§  74A.  In  Clarke  v.  Moore,(^)  where  a  landlord  sought 
specific  performance  of  a  contract  for  a  lease,  and  the  de- 
fendant set  up  a  parol  contract  to  abate  the  rent,  to  which 
the  plaintiff  at  the  bar  submitted,  the  lease  was  directed 
with  the  abatement  and  each  party  was  left  to  bear  his  own. 
costs :  and  in  another  case,  where  it  appeared  that,  in  ad- 
dition to  the  written  contract,  there  had  been  an  understand- 
ing between  the  agent  of  the  plaintiff  and  the  defendant  as 
to  payment  for  timber  and  certain  expenses,  the  plaintiff 
consenting  to  adopt  the  terms  as  part  of  his  contract,  specifio 
performance  was  granted.C?) 

§  746.  Where  there  is  a  stipulation  which  one  of  the 
contracting  parties  may  reasonably  have  understood  to  be 
implied  in  the  contract,  and  did  so  understand — as,  for 
instance,  the  insertion  of  a  usual  clause  in  a  lease — specific 
performance  will  not  be  enforced  against  such  party  except 
with  such  condition  included,  (r)  And  where  a  plaintiff 
sought  relief  on  the  ground  of  a  covenant  for  renewal,  which 
had  for  one  hundred  and  fifty  years  been  acted  on  in  a 
manner  different  from  its  terms — namely,  by  continually  in- 
creasing the  fine,  and  not  the  rent :  the  court  held  that  the 
covenant  could  not  be  carried  into  execution  according  to 
its  original  terms,  but  might  be  on  the  plaintiff's  submitting 
to  a  conscientious  modification  of  it,  to  meet  the  circum- 
stances of  the  case.(s)'  In  this  instance  acquiescence,  and 
not  mistake,  was  the  ground  of  the  variation. 

S)  Cluke  V.  Orfti 
fo)  J.ord  QordoDT. 

ited.,  loa. 
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§  747.  The  parol  variation  may  be  alleged  by  the  plaintiff 
for  the  parptose  of  offering  the  defendant  his  election ;{()  or 
it  may  be  set  np  by  the  defendant  by  way  of  defense.  If,  in 
the  absence  of  its  being  thna  allied,  it  comes  oat  on  the 
evidence,  the  court  will  inquire  into  it  before  disposing  of 
the  case.(«)  The  court  will  do  the  same  where  the  variation 
is  alleged  by  the  defendant,  and  so  far  proved  aa  to  raise  a 
snapicion  of  its  existence,  and  yet  not  to  satisfy  the  court.(f) 

§  748.  From  the  great  danger  which  wonld  otherwise 
arise,  the  court  will  not  allow  a  person  to  escape  from  a 
written  contract  on  slight  parol  evidence  of  mistake  on  hia 
own  i)art.     So  in  one  case  Lord  Hatherley  (then  V.  C.)  said 

r.  Pue,lBiiM.,  114.  AFh.,  E7;  Cf.  HsIbIuud  T.  LuicleTi  1  T.  *  C< 

ffhltEy.T.AK., set:  London    C.  C,  ITS. 
~  -         ■■■      -         (e)  Van  ■».  Corpe,  8  My.  *  K.,  Ma. 

stipuIatlooB,  whether  it  be  simply  upon  parol  testimony  or  more  cogent  proof. 
Tiltos  V.  Tilton,  9  N.  H.,  885.     Wemple  t.  Stuart,  23  Barb.,   164,  is  aa  im- 

SorUmt  case  in  illuatratioa.  The  action  was  commenced  to  recover  damama 
)r  the  non-performance  of  a  contract  made  by  the  defendants,  with  Gardinier 
and  Yandenourgh.  of  whom  the  pluatiff,  Wemple.  was  Jhe  assignee,  in  which 
the  defendant  sold  and  agreed  to  deliver  to  Qari^nier  and  Vandenburgh  certain 
tuerctuui table  plank  to  the  amount  of  3tl,000.  The  defendant  further  agreed  to 
deliver  to  Q.  and  V.,  in  addition  to  this  quantity,  all  the  merchantable  plank  of 
the  description  agreed  between  them,  that  they,  the  defendants,  micht  saw  at 
tbeir  mill  the  ensuing  winter,  at  certain  prices.  The  complaint  alleged  a  neglect 
and  refusal  by  the  defendants  to  perform  the  contract.  It  also  alleged  an  assign- 
ment by  G.  and  V.  to  the  plalntiSa  The  defendants,  in  tlieir  answer,  alleged 
that  it  was  the  intention  of  the  parties  to  the  contract  to  sell  and  purchase  t2ie 
plank  which  the  defendants  then  had  at  their  mill,  to  the  number  of  80,000,  if 
thev  had  so  many,  and  if  not,  then  it  was  the  intention  of  the  defendants  to  sell, 
and  of  O.  ind  V.  to  purchase  the  plank  they  then  had  sawe^  at  the  mill  and  no 
more.  And  the  defendants  inaisled  Uiat  such  contract  should  be  so  construed, 
and  should  be  reformed  in  accordance  with  such  intention.  This  allegation 
was  not  denied  in  the  reply  of  the  plaintiffs.  Paige,  J.,  in  deciding  the  case, 
said:  "The  statements  in  the  answer  show  no  right  to  demand  a  reformation 
of  the  contract,  by  conforming  to  the  alleged  intention  of  the  parties.  A  ■writ- 
ten contract,  in  the  absence  of  fraud,  can  only  be  reformed  where  it  Is  shown, 
by  satisfactory  proof,  that  there  is  a  plain  mistake  in  the  contract,  by  the  acci- 
dental omission  or  insertion  of  a  material  stipulation,  contrary  to  the  intention 
of  both  parties,  by  expressing  something  different  in  substance  from  the  truth 
of  that  intent,  and  under  a  mutual  mistake.  1  Biory's  Eq.  Jur.,  g§  1S2,  ISS, 
156.  157;  3  John.'s  Ch.,  GOG.  The  answer,  in  setting  up  the  mistake  in  the 
written  contract,  should  have  stated  that  the  parlies  agreed  to  sell  and  purchase 
only  the  plank  which  the  defendants  then  lind  at  their  mill;  and  then  should 
have  alleged  that  in  reducing  the  contract  to  writing,  this  limitation  of  the 
quantity  sold  and  purcbaseif  was  accidentally  omitted,  contrary  to  the  intenUon 
of  the  parties:  merely  alleging  that  tiie  parties  Intended  to  sell  and  purchase  the 
plank  then  at  the  mill  of  the  defendants,  is  not  sufficient  to  entitle  the  defend- 
ante  to  a  reformation  of  the  contract  In  accordance  with  that  intention.  To 
show  that  a  vnitten  contract  does  not  conform  to  the  actual  agreement  made 
and  intended  to  have  been  reduced  to  writing,  the  actual  agreement  should  be 
stated,  and  the  mistake  in  reducing  it  to  wnting  alleged."  Perhaps  this  case, 
in  requiring  the  omiasion  or  InserUon  of  the  stipulation  to  be  contrary  to  the 
Intention  of  bolh  parties,  may  be  somewhat  more  restricted  than  the  rule 
adopted  In  the  text. 
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that  the  oath  of  the  defendant  that  he  had  inaerted  in  his 
letter  a  term  which  he  in  fact  omitted,  and  the  oath  of  his 
agent  that  he  had  received  instrnctions  to  the  like  effect,  in 
letting  the  house,  would  not  have  snfflwd ;  but  the  defend- 
ant having  in  his  letter  referred  to  the  offer  as  having  been 
previously  made  to  another  party,  and  that  party  swearing 
that  in  the  offer  as  made  to  him  the  term  omitted  in  the  sub- 
sequent offer  was  contained,  the  court  held  that  sufficient 
evidence  of  mistake  on  the  defendant's  part  had  been  given, 
and  allowed  the  defense,  (w) 

§  749.  The  common  error,  or  mistake  of  both  parties,  as 
to  the  subject  matter  of  the  contract  is,  on  the  principles 
already  stated,  a  clear  ground  fot  resisting  specific  perform- 
ance :  80  where  the  plaintiff  being  entitled  to  estates  during 
the  life  of  A.  entered  into  a  contract  with  regard  to  the 
timber  on  the  estates  with  the  remainderman  ;  and  it  subse- 
quently appeared  that  A.  was  at  the  time  dead,  though  this 
circumstance  was  unknown  to  both  parties  ;  Lord  Romilly, 
M.  B.,  and  afterwards  the  lords  justices  refused  specific 
performance  and  dismissed  the  bill  with  costs,  (x) 

§  730.  Further,  where  both  parties  to  a  contract  are,  at 
the  time  of  the  contract,  in  mistake  or  error  as  to  the  mat- 
ters in  respect  of  which  they  are  contnicting,  this  will  not 
only  furnish  a  ground  for  resisting  specific  performance, 
but  enable  the  court  to  rescind  the  contract,  (y) 

g  7.51 .  Thus,  in Calpcrley  v.  Williams, {2)  Calverley brought 
his  bill  against  Williams  for  a  conveyance  of  seven  acres  of 
copyhold  land,  part  of  an  estate  sold  by  auction  and  pur- 
chased by  the  plaintiff  as  being  compreliended  in  the  adver- 
tisement of  the  sale,  and  described  as  in  the  possession  of 
Groombridge.  The  defendant  resisted  this  ciaim,  on  the 
ground  that  he  did  not  intend  to  include  those  seven  acres, 
or  know  that  they  were  in  the  possession  of  Qroombridge. 
Lord  Thurlow,  in  giving  judgment,  said,  "  No  doubt,  if  one 
party  thought  he  had  purchased  bona  fide,  and  the  other 
party  thought  he  had  not  sold,  that  is  a  ground  to  set  aside 

<!oaipletcdc(iDlnict.glverelier  sgal  nst  a  con- 

,  mun  nlBUke  In  the  wme  w«»  ■»  It  woDld 

_     _                                     .  BgHlnul  fraod.    CI.  LBDtjv.  HllUs.SDeQ. 

GoodTear.  1  De  G.  F.  ft  J.,  440,  A  J  ,  110. 

(v)  Sea  TomncB  v   Bollon,  L.  R.  14  Eq  ,  (t)  1  Vei.  Jan.,  SIO:  per  Lon)  Eraklne  In 

ia4;  8  Ch.,  lie.    In  Jonee  v.  Cllffbnl  (8  Ch.  8t»pjlWn  v.  Scott,  13  Ve».,  t«7.     See,  Wo, 

D.,  IDS),  HaII,  V.  C,  Intimated  tbo  opinion  Davii  t.  Shepherd,  L.  H.  1  Ch.,  410;  Price  t. 

■     ■■                 ■   ,  l.eT,4Glff-,aia,>lBrRiedUW.  lt,47G. 


tag  TomncB  v  Bolton,  L.  R.  14  Eq ,  (t)  1  Vei.  Jan.,  SIO:  per  Lon) 
Ch.,lie.  In  Jonee  v.  Clifford  (8  Ch.  8t»pjlWn  v.  Scott,  13  Ve».,  4«7, 
S),  HaII,  V.  C,  Intimated  tbo  opinion    Davii  t.  Shepherd,  L.  H.  1  Ch.,  4 
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the  contract,  that  neither  party  may  be  damaged ;  because 
it  is  impossible  to  say,  one  ahaJl  be  forced  to  give  that  price 
for  part  only  which  he  intended  to  give  for  the  whole,  or 
that  the  other  shall  be  obliged  to  sell  the  whole  for  what  he 
intended  to  be  the  price  of  part  only.'" 

§  7SSt.  Again,  where  both  vendor  and  purchaser  of  an 
allied  estate  in  fee  in  remainder  on  an  estate  tail,  were 
ignorant  that  at  the  time  the  tenant  in  tail  had  suffered  a 
recovery,  so  that,  in  fact,  no  estate  in  remainder  existed, 
the  court  rescinded  the  contract,  (a) 

And  where  A.  proposed  certain  terms  of  assurance  to  the 
agent  in  London  of  a  Scotch  insurance  office,  and  by  mistake 
wrote  down  other  terms  in  his  proposal,  to  which  proposal 
the  Scotch  office  assented,  the  court  at  the  instance  of  A. 
{refusing  to  reform  the  contract)  rescinded  it,  and  directed 
the  repayment  of  the  premiums  paid.(&) 

§  753.  In  a  case  brought  before  the  House  of  Lords  on 
appeal  from  Ireland,  the  appellant  believing  himself  to  be 

(a)miehcoc«T.01ddtiigs,lFrL,  ISS.  (ft)  Fowtcrv  ScottKbKqaltableLlielnmiF. 

SUM  aocl«(r,  18  L.  J.  Cb..  ZSSi  7  W.  a.  B. 

*  5o  where  tbe  condderation  of  a  caveDaat  to  j>av  an  anniiitj.  trag  Uie  con- 
Teyance  lo  the  coTenantor  of  a  tract  of  land  on  toe  right  bank  of  the  Ohio 
rlTer,  stated  to  embrace  a  coal  mine,  and  the  sole  inducement  to  tbe  purchase 
was  the  BUppMed  exielence  of  the  coal  mine,  and  it  was  Qnall;  ascertained  that 
no  coal  mine  was  embraced  within  the  bounds,  equit;  enjoined  perpetuallr  a 
proeecution  at  law,  lo  recover  the  annuity.  Dale  ».  Roosevelt,  6  John.'s  (Si., 
164:  8.  C,  2  Cow.,  129.  In  Marvin  v.  Bennetl,  8  Paige,  313.  although  relief 
was  denied  in  that  particular  case,  because  neither  party  professing  to  know  thq 
eiacl  quantity  at  land  to  be  conveyed,  the  words  more  or  few  were  inserted  in 
the  deed  for  Ihe  express  purpose  of  coveriug  any  deficiency  tliat  there  misht 
be,  it  was  distinctly  said  by  the  chancellor  that  courts  of  equity  give  reliel  in 
cases  of  mutual  mistake,  unaccompanied  by  fraud,  when  the  property  which 
one  party  intended  to  sell,  and  tbe  other  intended  to  buy,  did  not  in  fact  exist; 
or  where  the  subject  matter  of  Che  sale  is  so  materially  variant  from  what  tbe 
parties  supposed  it  to  be,  that  the  substantiEil  object  of  the  sale  and  purchase 
entirely  fails.  The  rule  is  otherwise  where  the  parties  cannot  be  put  in  tinltt 
yuo.  Thus,  where  land  was  sold  by  nu  agent  of  tbe  owner,  who,  bv  mistake. 
Included  in  the  conveyance  an  adjoining  lot.  which  he  tind  the  purchaser  sup- 
posed lo  he  the  property  of  his  pnncipal,  but  which  was  not  hi8,-and  the  prin- 
cipal executed  the  deed  without  detecting  the  error,  and.  afterward,  upon 
dacovering  ihe  mistake,  filed  a  bill  for  correction,  it  was  held  that,  because  the 
parties  could  not  be  placed  in  il/iia  gvo,  the  sale  could  not  be  rescinded ;  and 
consequently  that  the  bill  could  not  be  supported.  Ranhin  v.  Atherton,  8 
Paige,  143,  In  Keyton  v.  Brawford,  5  Leigh,  38.  by  the  mistake  of  both  par- 
ties, the  description  ot  boundaries  of  land,  in  a  deed  of  conveyance,  included 
land  of  a  conterminous  proprietor,  and  the  grantee  look  posse.ssion  and  occu- 
pied such  land  as  tbe  grantor  had  before  occupied.  It  was  held  ihat  the  mis- 
take in  Ihe  description  m  the  deed  should  be  corrected,  but  that  the  vendee  was 
not  entitled  to  any  relief  on  account  of  the  land  so  by  mistake  included  in  the 
conveyance.  Bee,  also,  Long  v.  Israel,  0  Leigh,  556,  and  Irick  v.  Fulton,  S 
Qntt.,198. 
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a  etaunger  to  a  fishery,  agreed  to  take  a  lease  of  it ;  the 
respondents  believing  themselves  to  be  entitled  to  the 
property  agreed  to  grant  the  lease;  it  turned  ont  that 
the  appellant  was  entitled  to  the  property  and  not  the  re- 
spondents, ajid  the  honse  declared  that  the  contract  was 
entered  into  by  the  parties  to  it  under  mistake  and  in  ignor- 
ance of  the  actually  existing  rights  and  interests  of  the  par- 
ties in  the  fishery,  and  that  the  contract  was  not  binding  in 
equity  npoQ  the  appellant  and  respondents,  but  ought  to  be 
set  aside  subject  to  certain  terms  which  the  special  circum- 
stances of  the  case  and  the  principles  of  good  conscience 
were  held  to  impose,  (c) 

§  754.  But  where  neither  party  to  the  contract  is  in  error 
as  to  the  matters  in  respect  of  which  they  are  contracting, 
and  there  is  an  actually  concluded  contract,  but  there  is  an 
error  common  to  both  the  parties  in  the  reduction  of  the 
contract  into  writing,  there  the  court  interferes  for  the  par- 
pose  of  reforming  the  contract-,  and  not  of  rescinding  it.(d) 
For  by  so  doing  neither  party  will  be  damaged ;  whereas, 
by  enforcing  it  as  it  stood,  one  party  would  be  necessarily 
injured;  and  by  rescinding  it,  both  would  be  deprived  of 
the  benefit  of  the  contract,' 

mcbelluuUi  t  H.  &  C,  Srt;  Eail  BeulI^h■lI■p 
T.  Winn,  L.  B.flB.  L,  K3. 
(d)  Harrsy  t.  Fftrker,  IS  Bur.,  SOS. 

'  The  Interpodtton  of  a  court  of  chancery  to  correct  mistakes,  by  ordering  a 
proper  d«ed  to  be  executed,  accordlog  to  the  true  intent  of  the  parties,  is  a  very 
ancient  doctrine.  If,  on  inquiry,  it  appears  that  the  instrumeot  does  not  con- 
tain wtuit  the' parties  intended  it  should,  and  understood  tiiat  it  did,  it  may  be 
refonned  by  cUiunde  proof,  so  as  to  malie  it  the  evidence  of  what  was  the  true 
bareain  between  the  parties.  It  is  wholly  immaterial  from  what  cause  the  de- 
fective execution  of  the  intent  of  the  parties  arose.  And  mistakes  of  scrire- 
aen  In  drawing  deeds  or  agreements,  will  be  corrected,  even  against  btmafide 
crediiorg  of  the  grantor.  Wyche  v.  Greene,  10  Geo..  49;  Alexander  v.  New- 
ton, 3  Oratt.,  266;  Parham  v.  Parbam,  6  Hump.,  SST;  Perkins  v.  Dickinson,  8 
Gnitt.  830;  Rogers  t.  Atkinson,  1  Kelly,  13;  CoUier  v.  Lanier,  1  id.,  288; 
Wooden  V.  Havlland,  18  Conn.,  101;  Cloptonv.Martin.il  Ala,,  1B7;  Webster 
V.  Harris.  16  'Ohio,  490;  Best  v.  Stow.  2  Sand. 'a  Ch.,  398;  Mosby  t.  Walt,  33 
Hiss.,  81;  Pugh  V.  Chesseldine,  ll  Ohio,  lOS;  Willis  v.  Henderson,  4  Scam., 
18;  Hunt  v.  Housmanier,  1  Pet.,  1 ;  Chamberlain  t.  Thompsons,  ID  Conn.,  248; 
Lobb  V.  Preston,  2  Root,  TH;  Chapman  v.  Allen,  EirXiy,  809.  In  Ohio  this 
remedy  is  at  law.  Carr  v.  Williams,  10  Ohio,  228.  Or  counie.  as  equity  has 
no  junsdiction  In  cases  of  mistake  in  Massachu setts,  error  in  the  reduction  of 
an  agreement  to  writing  is  necessarily  excluded ;  and  the  court  will  also  refuse 
so  to  amend  agreements  as  incidental  to  its  Jurisdiction  in  regard  to  disputes 
hclween  parties.  Leach  v.  Leach.  18  Pick.,  68.  Hisiakes  in  instruments  will 
be  corrected  against  ail  retles  as  well  as  others.  Butler  v.  Durham,  Sired. 's  Ch., 
(K>9;  Newcomer  t.  Kline.  11  Gill.  &  J.,  4ST.  But  it  seems  that  a  mistake  will 
not  be  corrected  to  the  prejudice  of  Innocent  parties,  who  had  no  notice  of  the 
mistake.    United  8tal«s  t.  AInnroe,  S  Hason,  572. 
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1 793.  Accordingly,  in  a  case  already  stated,  where  the 
qaestioii  was  whether  a  certain  seven  acres  were  or  were  not 
included  in  the  contract,  liord  Thnrlow,  after  stating  that  if 
the  parties  to  the  contract  had  mistaken  each  other  in  this 
■  respect,  it  most  be  rescinded,  said ;  "  Upon  the  other  hand, 
if  both  TinderBtood  the  whole  was  to  be  conveyed,  it  must  be 
conveyed.  Bttt  again,  if  neither  understood  so — if  the  buyer 
did  not  imagine  he  was  buying,  any  more  than  the  seller 
imagined  he  was  selling,  this  part,  then  this  pretence  to 
have  the  whole  conveyed  is  as  contrary  to  good  faith  upon 
his  side,  as  the  refusal  to  sell  would  be  in  the  other  case,  "(e) 

§  7SA.  The  jurisdiction  of  the  court  in  this  respect  was 
clearly  asserted  by  Lord  Hardwickie  In  the  case  of  Henkle  v. 
Royal  Exchange  Assurance  Co.,(/)  which  was  a  bill  seek- 
ing, ^ter  the  loss,  so  to  rectify  a  policy,  on  the  ground  of 
common  mistake,  aa  to  turn  the  loss  on  the  insurer,  which 
but  for  such  variation  must  have  been  borne'  by  the  insured. 
"No  doubt,"  said  his  lordship,  "but  this  court  has  juris- 
diction to  relieve  in  respect  of  a  plain  mistake  in  contracts 
in  writing,  as  well  as  against  frauds  in  contracts :  so  that  if 
reduced  into  writing  contrary  to  intent  of  the  parties,  on 
proper  proof  that  would  be  rectified :"  but  for  want  of  such 
proper  proof  the  bill  was  dismissed. 

§  M7.  In  another  case,  before  the  same  judge,  the  captain 
of  an  East  India  ship,  by  articles  of  agreement,  bargained 
and  sold  all  his  china-ware  and  merchandize  brought  home 
in  his  last  voyage  to  the  defendant :  the  articles  of  agree- 
ment were  drawn  up,  from  minutes  made  by  the  parties,  by 
an  attorney,  who,  misunderstanding  the  transaction,  drew 
op  the  articles  in  an  erroneous'  and  absurd  manner:  the 
captain,  who  was  the  party  aggrieved  by  the  error,  brought 
his  bill  for  an  account  of  what  was  due  on  the  contract,  and 
insisted  on  its  rectification :  he  was  allowed  to  give  parol 
evidence  of  the  error  and  of  the  usage  of  trade,  to  show  the 
nature  of  the  real  transaction  and  the  consequent  mistake 
in  the  articles.  (5') 

§  758.  It  follows,  from  the  nature  of  the  jurisdiction,  that 
there  can  be  no  rectification  where  there  is  not  a  prior  actual 
contract  by  which  to  rectify  the  written  document :  so  that, 

(0  Cttmigf  V.  V-lllUoi,  I  Vr«.  Jan..  UO.  (o)  Bakar  v.  Paine,  1  Vm.  Sea.,  156 ;  I  Vt»., 
(/)  1  V«».  BoL,  IIT.  SKn. 
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for  instance,  a  policy  cannot  be  rectified  (A)  by  the  slip,  be- 
cause the  slip  constltated  no  conlract,  and  there  was  no 
contract  till  the  policy  was  signed  and  the  preminm 
paid.(?) 

§  7S9.  It  equally  follows,  that  the  mistake  of  one  party 
to  a  contract  can  never  be  a  ground  for  compulsory  rectifi- 
cation. It  may  be  a  reason  for  setting  the  whole  thing 
aside,  bat  never  for  imposing  on  one  party  the  erroneous 
conception  of  the  other.  (/) 

§  760.  However,  in  two  cases  decided  by  Lord  Romilly, 
M.  B,,  in  each  of  which  the  miatake  was,  according  to  the 
defendant,  on  the  side  of  the  plaintiff  only,  and  the  deed 
of  conveyance  had  been  executed,  his  lordship  held  that, 
though  the  plaintiff  was  not  entitled  to  compel  rectification, 
the  defendant  must  elect  between  having  the  transaction  an- 
nulled altogether  and  submitting  to  the  rectificatioo  of  the 
deed  in  accordance  with  the  plaintiff's  intention. (A) 

§  761.  Parol  evidence  is  admitted  to  show  the  common 
mistake  of  both  parties  in  reducing  the  contract  into  writ- 
ing, and  as  the  ground  for  rectifying  it.'     "  I  think  it  im- 


,  _, lly,  H.  su 

SfllUr.  9eU>.  1  Dr.  ft  Sn.,  (li  Rooke  t.  polata  oat  the  dlsUDOtloii  betwean  the  deoU. 

..J  KenilQslon,  i  K.A3.,7aS;  Tnompmn  Ian  ■  In  Gu+ud  T.  Fnuikel  and  Bui  of  Bnd- 

Wtalnitare.lJ  AH,ie8i  £arl  sf  Bndlbnl  fbrd  v.  E>TlarBamneT(K)BeaT..131)■ 


r.  Sul  at  BomDe;,  SO  Bwv  ,  UL 


'  Seatan/orrtfufrmingwUteninttrwmentbyparot']  "Tbepriocipleon'which 
coutU  of  equity  rectify  an  inHtnimeDt  bd  sa  to  enlarEe  its  operation,  or  to  con- 
vey or  enforce  rights  not  found  in  the  writing  itself,  and  make  it  conform  to 
the  agreement  as  proved  by  parol  evidence,  on  the  ground  of  an  omission  by 
mutual  mistake  in  the  reduction  of  the  agreement  to  writing,  is,  as  we  under- 
stand it,  Uiat  in  equity  the  previous  agreement  is  held  to  subaiat  as  a  binding 
contract,  notwithsunding  Uie  attempt  to  put  it  in  writing."  Wells,  J.,  in 
Gla«a  V.  Hulbert.  J03  Mass.,  34. 

Po^l  proof  to  reform  writing  must  be  ver]/ strong.']  Where  it  is  sought  tore- 
form  a  written  instrument  on  the  ground  of  mistake,  by  parol,  the  evidence 
must  be  very  clear  and  positive.  It  must,  as  some  of  the  cases  say,  "leave  no 
doubt  of  the  mistake."     Lord  Eldon  said,  in  Marquis  of  Townshend  v.  Stand- 

Sroom,  Q  Ves.,  3113,  that  the  evidence  must  be  the  strongest  possible,"  Kent, 
h.,  in  Gillespie  v.  Moon,  2  John.'s  Ch.,  6H5,  said,  after  a  careful  review  of  all 
the  then  law  on  this  subject:  "The  cases  concur  in  the  strictness  and  difficulty 
of  the  proof."  Lord  "niuriow  said,  in  Bhelburne  v.  Inchiouin,  1  Bro.  C.  C., 
338,  "  tuat  the  evidence  must  be  strong  and  irrefragable.  See  under  this 
head,  Hinkle  V.  Royal  Ex.  Ass.  Co.,  1  Ves.,  817;  Vonillon  v.  States,  25  L.  J. 
Ch.,  875;  Anderson  t.  Bacon,  1  J.  J.  Marsh.,  48;  Planque  v.  Gueanon,  15  La. 
An.,  812;  Guernsey  v.  Am.  Ins.  Co.,  17  Minn.,  104;  Brady  v.  Parker,  4  Iied.'s 
Eq  ,  480;  McDonald  v.  Starkey,  42  lU.,  442;  Sawer  v.  Hover,  8  Allen.  381; 
Goodell  V.  Field,  15  Vt,  448;  Harrison  v.  Howard,  1  Ired.'s  fiq.,  407;  Huston 
v.  Noble,  4  J.  J.  Marsh.,  180;  Watkina  v,  Stocket,  8  Har.  ifc  John.,  435;  Lau- 
derdale V.  Hallock.  7  Sm.  &  Marsh,  623;  Boss  v.  Wilson,  id.,  708;  Wurzburgec 
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possible,"  said  Lord  Thurlow,  "to  refuse,  as  incompetent, 
parol  evidence  which  goes  to  prove  that  the  words  taken 
down  in  writing  were  contrary  to  the  concurrent  intention 
of  all  parties  (f)  t 

§  T«3.  Bnt  in  order  thus  to  procure  the  rectification  of  a 
contract,  the  proof  must  be  clear,  irrefragable,  and  the 
"strongest  possible. "(m.)  As  the  point  to  be  proved  is  that 
the  concurrent  intention  of  all  the  parties  to  the  contract 
was  different  from  that  expressed  by  the  written  contract, 
the  court  will  attentively  regard  the  admission  or  denial  of 
the  defendant  as  one  of  those  parties.(TC)  It  need  scarcely 
be  added  that  the  court  will  only  act  on  parol  evidence  when 
satisfied  that  there  is  no  existing  writing  which  contains  the 
original  instructions  or  contract,  (o) 

§  763.  "Wtere  there  is  a  writing  by  which  an  executed 
deed  is  to  be  rectified,  and  in  that  writing,  there  is  a  term 
in  respect  of  which  there  is  a  latent  ambiguity,  parol  evi- 
dence may  be  admitted  to  explain  it,  and  thus  assist  in  the 
rectification  of  the  deed.(^) 

§  T64.  Mistakes  are  usually  divided  into  mistakes  of 
fact(y)  and  of  law.  The  former  kind  have  always  been 
held  to  give  occasion  to  the  jurisdiction  of  equity  in  mis- 
take. 

§  765.  As  regard  mistakes  of  law,  the  maxim  usually  re- 
ferred to  was  IgnoranUa  legis  non  excusat  /  and  the  older 
authorities  seem  to  show  that  courts  of  equity  would  neither 
set  aside  contracts  for  mistake  in  law,  (r)  nor  allow  such  mis- 
take to  be  set  up  as  ground  for    resisting  specific  per- 

(t)  Ip  Ladj  nhilbonmc  T.  Lord  iDchlqalu,  Beav.,UII:  Harrli  v.  Fepperell.L.B.BKq.,1. 

IBro.  C.  C,  341,  Id)  Laokersteen  v.  Irfickenteea,  SO  L.  J. 

(«)  BenklsT.  Rnyal  Exchann  Agsantixie  Cb  ,S:  8  Jar.  (K.  S.),  till. 

Co-.lVfla.  Sen,S17i  per  Lorri  Eldon  In  Mar.  (p)  Murraj  y.  Parker.  IBBeav.,  SOS 

gall  ToimBbend  t.  Mtaniiroom,  e  Ves  .  333;  (g]  ItmaT  beobiwrvHil  ibai  mietakaof  (hct 

VODlllon  T.  StBteB.  W  L.  J.  Cb.,  mt;  27  L.  T..  Is  not  tbe  lea>  ftgiDund  for  relief  because  tfas 

sea;  Fallon  v.  R-iblnB.  16  Ir.  Cb.  B.,  *¥i.  person  who  bas  made  the  mlatake  had  tfaa 

<»l  eTes  ,311:  Uartlmer  V.  Sborliall,^  Di.  means  of  knonleOKe.  WUlmoit  t.  Barker,  ]G 

AWsr.,S6S.STl.    In  fllcalrn  v.  Ogboan.e.S  (Jh.  O  ,  07,  1C6. 

Tea.  Sen.,  S7S.S79,  tbs  erldeDoe  waa  conald-  (r)  UarsbAll  t.  Collett,!  Y.A  C.  Ex.,  !81, 

Bred  sufficient  to  overconie  tbs  delbodaofa  238;  Cockerel!  i.  Cbolmley.l  B.  dt  Ht.,U8. 
denial.    See,    too,    Qurard   t.   Frankel,  80 

T.  Meric,  20  La.  An.,  415;  Bradford  v.  Union  Bank  of  Teno.,  18  How.,  57; 
Hunter  v.  Bilyon,  80  111.,  2S8;  Seiby  v.  Geine,  12  id.,  89;  Sline  v,  Sherk,  1 
Watts  &  Serg.,  195;  Kurkenbeister  v.  Bucket  41  Dl.,  173;  Clarey  v.  Babcock, 
41  id.,  371;  Mills  V.  Lockwood,  43  id,.  Ill;  McCloskey  v.  McConnick,  44  id,, 
836;  Tereon  v.  Atlantic  Mutual  Ins.  Co..  40  Mo.,  38;  Bkrively  t.  Welch,  3 
Oregon,  388;  Lyman  v.  United  Ins.  Co.,  17  John.,  373;  McMabon  v,  Spanirier, 
,4Blnd,61.  »■    8"    . 
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formance  of  contracts  in  other  respects  free  from  objec- 
tion. («)' 

§  766.  This  view  of  the  law  was  thus  stated  by  Lord 
Chelmsford  In  addressing  the  Hoose  of  Ix)rdB  in  1858.(^) 
"Mistake  is  nndoubtedly  one  of  the  grounds  for  equitable 
interference  and  relief ;  but  then  it  must  be  mistake  not  in 
matters  of  law,  bat  a  mistake  of  facts.  The  construction 
of  a  contract  is  clearly  matter  of  law ;  and  if  a  party  acta 
upon  a  mistaken  view  of  his  rights  under  a  contract,  he  is 
no  more  entitled  to  relief  in  equity  than  he  would  be  at 
law.(tt) 

§  767.  With  the  authorities  referred  to  in  the  two  last 
preceding  sections  may  be  compared  those  others,  which 
show  that  a  misrepresentation  of  law,  at  least  if  innocently 
made,  does  not  bind  and  create  any  civil  liability.  («)' 

(1)  PnlleD  V.  Bodr,  9Atk.,SB1;  p«r  Lord       (t)  Mdluia  Great  Wsateni  KailwaT  oflra- 
Al»DlaT,M.  B.,lD<^bboiiav.  CODDl,*  Ves.,  ludT.  JohnsOD.e  H.  L.  C.,S1D,  811. 
8Ui  StoctlevT.  Stockier,  1  V.  A  B.,  33.  K;       (u)  See  PoweU  r.  Boiltli.  L.  R  U  Bq.,  SS. 
IflldiMTT.  Hnngerfiird,  !  Vern..  HI.    Sfls,        m)  SuhdaU  t.  Tord-L.^S  Bq_  TOO;  Beat- 
aim,  Bllble  V.  LainleT,  S  Eaac  401;  Croome  tie  t.  Loid  Ebnn,  L,  R.  7  Cb  ,  TTT 
T.  Ledtard,Sll7-AE.,««i  Pii«e t. Urer,  17 
Tea,.  MB. ^ 

'  MMake  attolAe  operation  of  laie.  1  Where  a  contract  has  been  f airlj  entered 
into  wiUi  full  knowledge  of  all  the  facts,  a  mistake  of  the  law  will  not  in  een- 
ersl  be  ground  for  resisting  the  specific  performaace  of  such  contract.  MarHhall 
V.  CoUett,  1  Y.&C.Ej..  383.388;  Mildmay  v.  Himgertord,  3  VerB.,243;  Leed 
T.  Johnson,  26  L  J.  Eich.,  110;  Cockereil  v.  Cholmeley.  1  R.  &  My..  418;  Pul- 
lenv.  Heady,  2  Atk..587;  Btocklny  y.  Stockley,  IV.  &  B.,  23.30;  Gibbons  t. 
Oaniit.  4  VeB..  489:  Melius  t.  Duke  of  Dovenshire,  10  Beav..  S.'ST;  Midland  Qt 
West  Co.  V.  Johnson,  6  H,  of  Lds.,  798;  Wooden  v.  Haveland.  18  Conn.,  lul; 
Bank  of  U.  S.  v.  Daniel,  12  Pet.,  32;  Lyon  v.  Kchmond,  2  John.'s  Ch.,  60; 
Trigg  T.  Read,  !i  Humph.,  MB;  Genter  v.  Thorns.  I  Ired  's  Eg.,  195;  ShaferT. 
Davis.  13  111.,  896;  Peters  v.  Florence,  88  Pa.  St..  194;  McMurry  v.  Bt,  LouU 
Co.,  88  Mo.,  877;  Heiibron  v.  Bissell,  1  Bailey's  Ch.,  480;  Storra  y.  Barker,  9 
John.'B  Ch.,  160;  Dow  t.  Rer,  Hpear's  Ch..  418;  Wentermute  v.  Snyder,  2 
Green's  Ch.,  489;  Bell  v.  Steele,  3  Humph.,  148;  ShotweU  v.  Murray,  1  John.'s 
Ch.,  519;  Brown  v.  Armistead,  0  Band.,  6S4;  State  t.  Reigert,  1  Gill.,  1;  Dili 
V.  Shahan.  39  Ala.,  694;  Gwynn  v.  Hamilton,  28  id.,  233;  Smith  t.  McDougall, 
a  Cal.,  SB6. 

'  A  distinction  has  been  taken  between  ignorance  of  the  law  and  mistake  of 
the  law,  which  has  caused  no  little  dlTeraity  of  opinion,  and  created  considera- 
ble perplexity.  In  the  flrst  case,  it  has  been  said,  relief  will  be  granted;  in  the 
latter  it  will  not.  We  take  it  to  be  the  settled  rule,  at  present,  that  no  such 
distinctiOQ  exists;  and  that  ignorance  of  the  law  and  mistake  of  the  law  are 
equally  considered  in  courts  of  eqaitv  to  form  no  groundwork  for  relief.  A. 
leading  case  in  this  country,  upon  this  question.  Is  Champlin  y,  Lavtin,  18 
Wend.,  409,  where  the  authorities  upon  the  point  in  view  were  considered  by 
Broneon.  J.  Landsdown  v.  Land^own,  Moselj,  8S4,  Is  the  oldest  case  whicn. 
baa  sought  to  establish  this  distinction.  The  case  was  this:  The  second  of 
four  brothers  died,  and  the  eldest  and  youngest  both  claimed  the  estate.  They 
referred  the  question  to  a  school  master,  who  decided  that  the  youngest  was 
enUtled  to  the  property,  because  lands  could  not  ascend.  Upon  thla,  the  par- 
ties agreed  to  divide  the  estate  between  them,  and  the  eldest  brother  executed 
a  release.    The  chancellor  decreed  that  the  deed  should  he  delivered  up,  "  be . 
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§  7118.  Recent  deciBions,  however,  have  lessened,  if  not 
destroyed  the  importance  of  the  distinction  between  mis- 

iug  obtained  b}[  miBtake  and  mlirepresentation.  The  facts  are  bo  briefif 
Stated,  that  It  ie  impossible  to  say,  with  certaintj,  on  what  ground  the  decision 
proceeded.  If  there  was  any  intentional  miarepreseDtation  in  the  case,  either 
■boat  its  facta  or  law,  that  would  be  a  properground  for  affording  relief;  and 
it  is  stated  in  a  report  of  the  case,  3  Jac.  &  'Walk.,  SOS,  that  the  complainant 
alleged  in  his  bill  that  he  had  been  Burprised  and  imposed  upon  by  his  brother 
and  the  school  master.  And  Justice  Bronson  continues  further:  "In  there- 
port  fay  Moael^,  Lord  Chancellor  King  is  made  to  Bay  that  the  maxim  of  law, 
tgnoTontiajvnt  non  eaeiaai,  was  in  reeard  to  the  public :  that  ignorance  cannot 
be  pleaded  in  excuse  of  crlroe.  but  did  not  hold  in  civil  cases.  Mosely  is  not  a 
book  of  very  high  authority  5  Burr. ,  3639 ;  8  Anstr. ,  861 ;  and  I  think  It  much 
more  probable  that  the  case  turned  on  the  ground  of  surprise  and  imposition. 
than  that  the  chancellor  made  use  of  the  Mnguage  imputed  to  him.  Chief 
Justice  Marshall  cited  this  caae  in  Hunt  t.  Rousmanier.  when  first  before  the 
court,  8  Wheat.,  314,  with  the  qualifying  remark,  <if  it  be  law,'  and  he  added, 
that  there  were  certainly  strong  objections  to  the  decision.  Mr.  Justice  Story, 
in  commenting  oa  the  language  imputed  to  Lord  Chancellor  King,  says  it  is 
utterly  irreconcilable  with  the  well-eatablished  doctrine,  both  of  courts  of  law 
and  courts  of  equity."  It  may  then  be  submitted  that  the  distinction  before  ua 
receives  no  support  whatever  from  the  case,  which  has  been  relied  upon  in  Ita 
defense.  Willard's  Eq.  Jut.,  p.  60;  Lawrence  v.  Beaubien,  3  Bailev's  8.  C.  R., 
633,  is  a  decision  directly  to  the  effect  that  such  a  distinction  should  be  main- 
tained, and  relief  granted  in  the  one  case  and  refused  in  the  other.  Bronson,  J., 
is,  however,  of  the  opinion  that  the  decision  In  that  case  "  rests  upon  no  solid 
foundation."  And  in  Haven  v.  Foster,  9  Pick.,  119,  the  point  was  elaborately 
discussed  by  counsel;  and  the  court,  though  deciding  the  case  upon  other 
grounds,  dearly  held  that  the  principle  igncranliajuni  non  txeutat  was  appli- 
cable alike  to  civil  and  criminal  proceeding;  that  eveiy  man  is  presumed  to 
know  the  law  of  the  land.  In  Shotwell  v.  Murray,  1  John.'s  Oh.,  613,  Kent, 
Ch. ,  holds  ignorance  of  the  law  to  be  a  very  dangerous  plea,  whether  applied 
to  riilea  of  civil  conduct  or  to  duties  of  natural  and  moral  obligation.  The 
case  of  Hunt  v,  Bousmanier,  8  Wheat.,  174,  it  is  thought  cannot  be  quoted  as 
an  auChoritr  to  uphold  the  existence  of  any  disltuction  between  ignorance  of 
the  law  ana  mistake  of  the  law.  Willard's  £q.  Jur.,  p.  63.  There  are,  how- 
ever, other  cases;  and  these  are  considered  by  Paige,  senator,  In  Cbamplln  t. 
Laytin,  to  a  different  effect  from  the  opinion  of  Justice  Bronson.  "lam  pre- 
pared," says  the  learned  senator,  "  to  assent  to  the  proposition  of  the  vice-chan- 
cellor, that  a  contract  entered  into  under  an  actual  mistake  of  the  law  oh  the 
part  of  both  the  contracting  parties,  by  which  the  object  and  end  of  their  con- 
tract, according  to  its  intent  and  meanin^j,  cannot  be  accompUshed,  is  aa  liable 
to  be  set  aside  aa  a  contract  founded  in  mistake  of  matters  of  fact.  The  proper 
distinction,  in  my  Judgment,  is  taken  in  the  case  of  I^wrence  v.  Beaubien,  2 
Bailey's  (8.  C.  R,),  628;  Lowndea  v,  Chisholm,  2  McCord's  (8.  C,  R.),  466  (1837),- 
and  Executors  of  Hopkins  v.  Maryck,  1  Hill.'s  Ch.  Cas.  (S.  C.  R.),  2B0  (1838), 
tietween  a  mistake  of  the  law  and  mere  ignorance  of  the  law.  This  question, 
it  seems  to  me,  was  in  those  cases  correctly  decided."  •  •  <  Johnson,  J., 
in  Lawrence  V,  Beaubien,  2  Bailey,  633,  says:  "All  the  difficulty  and  confusion 
■  which  have  grown  out  of  the  apphcatlon  of  the  maxim  ignorantia  jurU  neminem 
exauat,  appears  to  me  to  have  originated  in  confounding  the  terms  ignorance 
and  mistake.  The  former  is  passive  and  does  not  presume  to  reason,  but  the 
latter  presumea  to  know,  when  it  does  not,  and  supplies  palpable  evidence  of 
its  existence."  He  further  says,  in  Executors  of  Hopkins  v.  jVfaiyck,  "that  a 
mere  ignorance  of  the  law  is  not  susceptible  of  proof,  and  therefore  cannot 
be  relieved;  but  that  a  mistake  of  law  may  be  proved,  and,  when  proved,  re- 
lief may  be  afforded."  Sparks  v.  White,  7  Humph.,  86,  seems,  at  least,  in 
KOnc  degree,  to  present  the  true  doctrine  of  equity  upon  this  point.  Mere  ignor- 
ance of  the  law,  it  is  there  said,  will  not  authorize  a  court  of  chancery  to  set 
aside  a  contract;  but  if  that  ignorance  be  superinduced  by  Che  other  party,  or  if 
there  be  a  misplaced  confidence,  or  If  advantage  be  taken  of  weakness  of  Intel- 
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takes  of  fact  and  of  law.  In  Stone  v.  Godfrey,{M)  Turner, 
L.  J.,  said  that  he  felt  no  donbC  that  the  court  had  power 
to  relieve  against  mistakes  In  law  as  well  as  mistake  in  fact. 

(V)  t  D«  O.  K.  *  G.,  W. 

lect,  these,  with  other  Influences,  united  with  ignortLDce  of  the  law,  will  be 
Bufflcient  to  Juetifr  the  court  in  so  doing.  8eeBimB  v.  Lvle,  4  W.  C.  C.  R., 
820.  Mistake  of  tne  law,  aa  a  rule,  whatever  may  be  the  oistinction  between 
it  and  ignorance  of  the  law,  if  anr  there  may  be,  is  not  a  ground  of  equitable 
reUef.  Beebe  v.  Swartwout,  3  GUm.,  IBS;  Shotwell  v.  Hurrar,  1  John.'B 
Ch.,  513;  Winlermute  t.  Snyder,  8  Green's  Ch.,  489;  Good  t.  Herr,  7  Watta 
&  Serg,  253;  Trigg  v.  Heade,  6  Humph.,  629;  Broadwell  v.  BroadweU,  1 
GUm.,  689;  Champlin  v.  Laytln,  18  Wend.,  412;  WUlard's  Eq.  Jur.,  pp.  5D, 
SO;  Storj'a  Eq.  Jur.,  g  140.  It  is  not  to  be  denied,  however,  that  there  are 
cases  to  the  contrary.  In  Crosier  v.  Acer,  7  Paige,  143,  Walworth.  Ch.,  ex- 
pressed no  decided  opinion.  His  words  were— "if  this  court  can  reliere 
against  a  mistake  in  law  in  an^  case  where  the  defendant  has  been  ^Ity  of 
no  fraud  or  unfair  practice,  which  is  at  least  vetr  doubtful,  it  must  be  m  a  case 
in  which  the  defecoant  has,  in  reality,  lost  nothing  whatever  by  the  mistake, 
and  where  the  parties  can  be  restored  to  the  same  situation,  suostantially,  in 
which  they  were  at  the  time  the  mistake  happened."  Bee,  also.  Hall  v.  Reed, 
a  Barb.'H  Ch.,  .'500.  But  Lowndes  v.  Chisholra,  3  McCord's  Ch,.  455;  Hunt  v, 
Bousmaaier,  8  Wheat..  174;  EvanUv.  Strode,  11  Ohio,480;  Beardsley  v.  Knight, 
10VemL,185;  GoodeU  v.Field,  ISid.,  448;  McNaugUten  v.  Partridge,  n  Ohio, 
238;  Aleiander  v.  Newton,  3  Gratt.,  368;  Parham  v.  Parham.  6  Humph,,  287, 
are  sufficiently  clear.  Many  of  these  cases  may,  however,  have  well  been  de- 
cided upon  other  grounds;  as,  for  instance,  the  error  of  the  draughtsman  in 
reducing  the  contract  to  writing.  And,  indeed,  it  has  been  sud  that  whatever 
exceptions  there  may  be  to  the  general  rule,  that  equjty  will  not  relieve  upon 
the  ground  of  mistake  of  law,  tbey  will  be  found  to  have  something  peculiar  in 
their  character.  Bank  of  United  States  v.  Daniel.  12  Pet.,  33;  Hunt  v.  Rous- 
mainier,  1  id.,  116.  But  Paige,  Senator,  18  Wend.,  433,  contends  strenuously 
for  relief  in  these  cases.  "I  cannot  see  any  good  sense,"  said  he,  ''in  the  dis- 
tinction of  granting  relief  against  mistakes  of  fact,  and  refusing  it  in  cases  of 
acknowledged  mistakes  at  law.  Both,  in  my  judgment,  ought  to  be  placed 
upon  the  same  footing.  If  the  principles  of  justice  require  relief  in  one  case, 
they  equally  do  in  the  other."  The  vice-chancellor,  ^  John  Leach,  in  Naylor 
T.  Wench,  1  Bim.  &  Stu.,  56S,  says:  "If  a  party,  acting  in  ignorance  of  a  plain 
and  settled  principle  of  law,  is  induced  to  give  up  a  portion  of  his  indisputable 
property  lo  another,  under  the  name  of  compromise  a  coiu^  of  equity  will  relieve 
uim  from  thee^ect  of  his  mistake."  Although  the  case  of  Hunt  v.  Rousmanier, 
ultimately  turned  on  another  question,  1  Petera'  U.  S.  R.,  18,  yet  the  opinion  of 
Chief-Justice  Marshall  in  that  case,  as  reported  in  8  Wheat.,  305,  clearly  shows 
which  way  was  the  inclination  of  his  mind.  He  says,  speaking  of  the  case  of 
Landsdown  v.  Landadown,  Mosely,  304.  "that,  as  a  case  in  which  relief  liaa 
been  granted  on  a  mistake  in  law,  cannot  be  entirely  disregarded.  And  he 
further  says;  "Although  we  do  not  find  the  naked  principle  that  rehef  may  be 
granted  on  account  of  ignorance  of  law,  asserted  in  the  books,  we  find  no  case 
in  which  it  has  been  decided  that  a  plain  and  alleged  mistake  in  law  is  beyond 
the  reach  of  equity.  We  are  unwilling,  where  the  effect  of  the  ioatrument  is 
acknowledged  to  have  been  entirely  misunderstood  by  both  parties,  to  say  a 
court  of  equity  is  incapable  of  affording  relief."  And  Washington.  J.,  in  the 
same  case,  1  Peters,  15,  in  the  conclusion  of  his  opinion,  says;  "It  is  not  the 
intention  of  the  court  to  lay  it  down  that  there  may  not  be  cases  in  which  a 
court  of  equity  will  relieve  agdnst  a  plain  mistake  arising  from  ignorance  of 
law."  It  seems,  however,  that  the  learned  senator  proposed  the  adoption  ot 
certain  qualifications.  "If  relief," it  is  said  in  his  opinion,  "  waa  to  be  granted 
Upon  every  ailegation  of  a  mere  ignorance  of  the  law,  great  embarrasamenta 
would  arise  in  discriminating  between  the  cases  of  actual  ignorance  and  those 
of  feigned  ignorance.  So  where  the  ignorance  or  mistake  of  the  law  is  only  in 
one  of  the  contracting  parties,  and  the  other  party  has  not  taken  any  advantage 
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§  T6».  Acting  on  this  view,  Lord  Hatherley  (when  Vice- 
Cbancellor)  remitted  to  his  original  rights  against  Company 
A.,  a  creditor  of  that  company  who  had  given  up  that  right 
in  consideration  of  the  snbstitnted  security  of  Company 
B.,  which  purchased  the  business  of  the  first  Company  A., 
when  that  purchase  was  held  void  as  vUra  vvres.ix) 

§  770,  The  point  has  twice  come  before  the  House  of 

(aO  BeStLzon  LUB  Aunnnoa  Co^  Anchor  Cue,  3  J.  A  H  ,  108. 


under  an  actual  and  reciprocal  mistake  of  law  in  boUi  the  contracting  parties, 
by  which  the  manifest  inteution  of  the  pftrtleg  cannot  be  Bccomplished,  and 
which  ex  aqtu  el  htmo  ouzbt  not  to  be  binding,  and  where  such  mletake  is  either 
acknowledged,  or  undoubted  evidence  of  it  is  produced,  I  cannot  see  an^  good 
teaaon  why  relief  should  not  be  Ki^nted  in  equity  to  the  same  extent  as  is  done 
in  cases  of  mistake  in  matter  of  »ct.  The  pnnciples  of  natural  justice  require 
that  the  like  relief  should  be  granted  in  both  cases.  I  would  qiialifv  the  rule, 
however,  as  was  done  by  Johnson,  J.,  in  Lawrence  v.  Beaubien,  and  ueny  relief 
if  it  amieared  that  the  contract  was  the  compromise  of  a  doubtful  right,  or  was 
entered  into  as  a  specuJating  bargain.  By  Mopting  the  rule  with  these  qualifi- 
cations, In  my  judgment,  no  miM^hieTous  consequences  would  follow,  but  on 
the  contrary,  the  Interests  of  Justice  would  be  advsnced."  It  may  not  be  amiss 
to  observe  that  in  the  very  case  of  Naylor  t.  Winch,  cited  in  this  opinion,  and 
which  so  broadly  lays  down  the  law  in  reference  to  compromises,  relief  was 
denied,  because  uie  claim  was  doubtful,  and  the  comproniiee  was  after  due  de- 
liberation. Story's  Eq.  Jur.,  g  121  (note  1).  And  It  is  also  to  be  remembered 
tliat  the  positions  of  Chief -Justice  Mushall  were  greatly  shaken  by  Washington, 
J.,  when  the  case  came  before  him,  on  appeal  to  the  supreme  court.  Willsrd'a 
Eq.  Jur.,  S3.  The  words  of  Washington.  J.,  cited  also  In  the  course  of  the 
opinion,  do  not  necessarily  imply  that  a  court  of  equity  will  grant  relief  in  usual 
cases  of  a  mistake  of  law.  They  may  have  I)eeu  used  in  order  to  include  such 
cases  as  Mortimer  v.  Pritchard,  1  Bailey's  Ch.,  505,  where  a  person  lent  money 
at  a  usurious  rale  of  interest  in  mistake  of  the  law,  and  the  court  granted  liim. 
relief ,  because  UBtU^  conaistB  in  the  corrupt  inierUio  lake  Hieaat  itUereat ;  and  this 
cCHuld  not  exist  without  a  knowledge  of  the  law.  The  dangers  of  breaking 
through  the  rule  as  it  now  stands,  together  with  its  general  practical  utility  and 
equity,  are  best  considered  by  Broneon,  J.  18  Wend,,  413.  Nevertheless,  in 
South  Carolina,  Kentucky  ana  Maryland,  men  are  not  chargeable  for  want  of 
knowledge  of  the  law,  and  equi^  will  relieve  parties  from  flieir  own  acts  and 
deeds,  fairly  doue,  on  a  full  knowledge  of  facts,  though  under  a  mistake  of  law. 
Lowndes  V.  Chisholm,  3  McCord'8Ch.,S55;  Hopkins  Ei'rs  v.  Maryck,  1  Hill.'s 
Ch.,  367;  Drew  v.  Clarke,  Cooke,  374;  Fitzgerald  v.  Peck,  4  Ull..  185;  Lamat 
T,  Rowley,  fl  Har.  &  John.,  500;  and  see  cases  collected  in  C.&H.  Notes.  1483, 
1484;  aUbert  V.  Gilbert,  8  Barb,  934;  Arthur  v.  Arthur,  10  id.,  9;  Mathews  v. 
Terwilliger,  8  Id.,  fiO;  Dupre  v.  Thompson,  4  id.,  3T9.  There  are  cases  of  ap- 
parent mistake  of  law,  in  respect  of  titles,  where  relief  has  been  granted,  but 
they  are  cases  of  a  mixed  nature;  partly  mistake  of  fact.  Story,  §g  120, 131,  ' 
133.  Money  paid,  with  a  full  knowledge  of  facts,  cannot  be  recovered  back, 
on  the  ground  that  the  party  was  ignorant  of  the  law.  Bilbie  v.  Lumley,  2  East, 
4W;  Lowrey  V.  Bordieu,  I>oug.,487,per  Buller,  J.;  Stevens  v.  Lynch,  13 East, 
88;  Busbane  v.  Dacres,  6  Taunton,  144;  Clark  v.  Dutcher,  9  Cowen,  674;  Jones 
T.  Watkins,  1  Stewart,  81,  Where  a  party  has  committed  a  tt/rt,  in  consequence 
of  a  mistake  of  law,  and  the  other  party  is  free  from  fault,  equity  will  not  re- 
lieve the  former  from  the  legal  consequences  of  his  act,  Pettes  v.  Bank  of 
Whitehall,  17  Venn.,  485.  Though  a  Duly  may  not  be  relieved  from  a  mistake 
of  law,  yet,  If  no  new  equities  hitve  Intervened,  the  reverse  will  be  the  case  in 
reference  to  a  rule  of  court.  Oardiner  v.  Schennerbom,  1  Clarke,  101 ;  Gaul  v. 
Miller,  8  Paige,  192;  Pratt  v.  Adams,  7  id.,  610. 


D.qitizeabyG00l^lc 


S84       FBT  OS  SPBCmC  PEBrOBUASOE  OF  CONTBAOTS. 

Lords  in  late  years.  In  Cooper  v,  Phibb8,(y). where  the 
appellant  believing  himself  to  be  a  stranger  to  his  own  land 
agreed  to  take  a  lease  of  it,  and  was  relieved  from  his  mis- 
take, his  belief  was  founded  on  an  eironeons  impression  of 
the  effect  of  certain  documents  of  title ;  and  Lord  Westbnry 
said:  "It  is  said  IgTwrarUia  juris  havd  excutat,  but  in 
that  maxim  the  word  jus  is  used  in  the  sense  of  denoting 
general  law,  the  ordinary  law  of  the  country.  But  when 
the  word^it*  is  used  in  thesense  of  denoting  a  private  right, 
that  maxim  has  no  application.  Private  right  of  ownership 
is  matter  of  fact ;  it  may  be  the  result  also  of  matter  of  law ; 
but  if  parties  contract  under  a  matnal  mistake  and  misap- 
prehension as  to  their  relative  and  respective  rights,  the  re- 
sult is,  that  that  agreement  is  liable  to  be  set  aside  as  having 
proceeded  upon  a  common  mistake."  (^) 

§  771.  In  Earl  Beanchamp  v.  Winn,  Lord  Chekusford,  in 
addressing  the  house,  said,  *'  that  the  ignorance  imputable 
to  the  party  was  of  a  matter  of  law  arising  upon  the  doubt- 
ful construction  of  a  grant.  This  is  very  different  from  the 
ignorance  of  a  well-known  rule  of  law  ;  and  there  are  many 
cases  to  be  found  in  which  equity,  upon  a  mere  mistake  of 
the  law,  without  the  admixture  of  other  circumstances,  has 
.  ^ven  relief  to  a  party  who  has  dealt  with  his  property  under 
the  influence  of  such  mi8take.((z) 

g  779.  It  seems  to  follow  that,  at  least  as  a  defense  to 
specilio  performance,  common  error  of  law  of  both  parties 
or  even  the  sole  error  of  the  defendant,  when  resulting  in 
mistake  important  to  both  parties  to  the  contract  as  to  some 
of  the  matters  dealt  with  by  the  contract,  would  be  suffi- 
cient. But  it  is  submitted  that  neither  the  common  error 
of  both  parties  nor  the  sole  error  of  the  defendant  as  to  the 
operation  and  effect  of  the  contract  can  be  a  ground  for  re- 
sisting specific  performance.  (&) 

§  773.  Again,  as  in  cases  of  hardship,  the  turning  out  of 
events  in  a  way  different  from  what  the  parties  anticipated 
vrill  not  furnish  a  ground  of  defense ;  so  in  regard  to  mis- 
take, if  persons  choose  to  speculate  apon  facts,  and  the 
view  on  which  they  acted  proves  to  be  a  mistaken  one,  that 

(«)  IT  Ir.  Ch.  B.,  7S;  L.  B.  S  H.  L.  IIB;  (a)  L.  B.  S  B.  L.,  IH.  CL  HakKt  r.  Walls 
anpn.lTS8.  18W.B.,8Se. 

{»)  L.  B.  I H.  L.,  170.  »)  Bm  *Dpn,  I  TSt  Ct  Mq. 
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circnmstaiiee  will  furnish  no  defense  on  which  the  court 
will  act.  (c) 

§  774.  Where  there  is  a  mistake  of  both  parties,  but  not 
about  the  very  subject  of  the  contract,  it  will  not  be  a  ground 
for  rectifying  the  contract.  Therefore,  where  both  parties 
were  under  a  mistake  as  to  the  duration  of  a  leasehold  in- 
terest, so  that  the  price  was  considerably  less  than  if  the 
actual  extent  of  the  interest  had  been  known,  and  the  ven- 
dors filed  a  bill  asking  for  a  reassignment  of  the  extra  term 
which  the  purchasers  took  under  the  assignment.  Knight 
Bruce,  T.  C.,  held  that  the  lease  was  the  substance  sold 
and  not  a  term  of  the  supposed  duration,  and  that  the  ven- 
dors ought  to  have  known  what  was  the  condition  of  the 
property  they  proposed  to  seU,  and  accordingly  dismissed 
the  bill.(d)" 

§  779.  In  like  manner  the  Roman  jurists  held  that  mis- 
take as  to  the  substance  of  the  thing  avoided  the  contract ; 
but  if  there  be  only  a  difference  in  some  quality  or  acci- 
dent, though  the  misapprehension  may  have  been  the  actu- 
ating motive,  yet  the  contract  remains  binding.(ej 

§  776.  The  court,  on  a  clear  principle,  will  not  interfere 
for  the  rectification  of  a  written  contract  where  it  was,  by 
the  intention  of  the  parties  to  it,  that  the  writing  did  not 
comprise  all  the  terms  of  the  actual  contract ;  for  what  is 
done  on  purpose,  is  evidently  not  done  by  mistake.     There- 


it*  w.._ 
(Si  ouii 


See,  St  common  law,  HairU  v.  Loyd,  B 


'  The  fact  upon  wtucli  the  partj  cl&Ime  relief,  must  be  material  to  the  act  or 
contract — that  is,  it  must  be  easentia!  to  ita  character,  and  an  etilcicnt  cause  of 
itB  incepLion.  For  if  there  be  an  accidental  iinioiance  or  mistake  of  a  fact,  yet, 
if  the  act  or  contract  ia  not  mat«Tially  aSectcd  by  it.  the  party  claiming  relief 
will  be  denied  it.  Therefore,  whete  A.  buys  an  estate  of  B.,  to  which  the  latter 
is  supposed  to  have  an  unquestionable  title,  and  it  turns  out  upon  inveeti^^oa 
of  the  facta,  unknown  at  the  time  to  both  parties,  that  B.  has  no  title,  in  such  a 


e  equity  would  relieve  Uie  purchaser  and  rescind  the  contract.    But  if  A. 

re  to  sell  an  estate  to  B.,  whose  location  was  well  known  to  each,  and  they 
mutually  believed  it  to  contain  twenty  acres,  and  in  point  of  fact  it  contained 
onl^  nineteen  acres  and  three-quarters,  and  the  diSerence  would  not  have 
varied  the  purchase  in  the  view  of  either  party,  then  the  mistake  would  not 
furnish  grounds  for  a  rescission  of  the  contract.  And  further,  to  entitle  a  party 
to  relief,  the  fact  must  be  such  that  he  could  not,  with  due  diligence,  have  ob- 
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fore,  where  there  was  a  contract  for  an  annuity,  and  the 
parties  to  it  designedly  omitted  a  proviso  for  redemption, 
thinking  it  would  render  the  transaction  usarions,  the  court 
refused  to  rectify  the  deed.(/)  The  parties  "desired  the 
court,"  said  Lord  'Eld.on,{g)  "not  to  do  what  they  intended, 
for  the  insertion  of  that  proviso  was  directly  contrary  to 
their  lnt«ntion,  hat  they  desired  to  be  put  in  the  same  situa- 
tion as  if  they  had  been  better  informed,  and  consequently 
had  a  contrary  intention. "(A)' 

§  Tyy.  Where  the  parol  variation  which  the  plaintiff  or 
defendant  seeks  to  set  ap  is  a  subsequent  contract  in  parol 
between  the  parties  to  a  written  contract,  the  case  in  nowise 
comes  within  the  doctrine  of  mistake,  and  the  parol  varia- 
tion is  inadmissible  under  the  Statute  of  Frauds,  except  in 
cases  where  the  refusal  to  perform  it  might  amount  to 
fraud,  (ey 

§  778.  Therefore  where  A.,  by  writing,  agreed  with  B.  to 
grant  him  a  lease,  to  commence  on  the  Slat  of  April,  B.  being 
merely  the  agent  of  C. ;  and  subsequently  A.  and  C,  agreed 

(/)  LoidlrnhAmv.  Cblld,l  Bro.  C.  C.,  92;  (A)  Sa«,  alK>,  Pllcalni  T.  OgbDuroa,  SVea. 

Lord  PorlmoreT.  Uortla,!  Id.,  119;  Bttre  t.  Ben  .S79;  cf.  CrlppBT.  Jee,  4  Bro.  C.  C.,  ITS, 

Bliearwood.Sld.,  les;  8.  C.,  IVes,  Jun.,Ul.  <ll  See  p«r  Oraot,  K.  B.,lu  Price  T.D;«r. 

(ff)  Id  Uuquli  Towoibend  T.SCaDgroom.e  IT  VeB.,llM. 

'  Tte  court  will  not  interfere  where  the  instrument  itself  la  such  as  the  par- 
ties intended  it  to  be.  If  the  parties  voluntarily  choose  to  express  themaelTea 
in  the  language  of  the  deed,  thej- must  he  bound  by  it.  Story's  Eq.  Jur.,  SI18; 
"Willard'sEq,  Jur.,  p.  89. 

•  Therefore,  where  A.  contracted  in  writing  to  give  B.  a  deed  of  land  on  the 
payment  of  B.'s  notes  for  the  purchase  money,  and  afterwards  agreed  verbally 
to  deliver  a  deed  on  demand,  on  the  payment  of  B.'s  notes  before  they  were 
due,  and  at  the  time  of  this  verbal  agreement  B.  paid  the  notes  then  due,  and 
afterwards  tendered  payment  of  the  notes  not  then  due,  and  A.  refused  to  de- 
liver the  deed,  it  was  held  that  performance  of  the  contract,  as  modfied  by  this 
agreement,  could  not  be  enforced.  Brooks  v,  Wheelock,  ll  Pick,,  489.  But 
in  such  casesit  is  said  that  the  variation  may  be  available  as  a  defense,  If  accom- 

'    '  '  -'       -^ ' g  would  enable  the  court  lo  enforce  it  if  it 

iment,  subject,  nevertheless,  to  the  doctrine 
.     , .  ,  y  their  acts  to  vary  the  original  agreement  In 

respect  of  matters  relating  to  the  title  and  the  time  of  completion.  Will's  Eq. 
Jur.,  p.  239. 

8ubtegiient  parol  agreement  to  nary  ^erilten  contract.']  "  The  written  executed 
contract  must  be  regarded  as  declaring  the  whole  contract  then  made,  and  such 
promises,  if  receivable  at  all,  are  admitted  merely  asevideucc  tending  to  show 
the  equity  dehon  the  conveyance,  arising  from  the  misapprehension  of  the  par- 
ties. It  la  exceedingly  clear  that  such  evidence  is  to  be  regarded  with  extreme 
caution.  For  otherwise  the  courts  would  violate,  in  effect,  the  rule  which  they 
profess  to  hold  sacred,  that  the  operation  of  a  deed  or  other  written  instrument 
shall  not  be  abridged,  enlarged  or  altered  by  parol  testimony."  Gaston,  J.  in 
Chamuess  v.  Crutchfleld,  2  Ired.'s  Eq.,  148;  Price  v.  Dyer.  17  Ves.,  866; 
BlanchardT.  Moore,  4  J.  J.  Marsh.,  471;  Coger  v.  McGee,  2  Bibb.,  821, 


panted  by  such  part  performance  as  w( 
were  an  original,  independent  agreemei 
of  equity,  which  allows  parties  oy  theii 
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"by  parol  that  the  lease  should  commence  from  the  24th  of 
-June  instead  of  the  3l8t  of  April,  and  be  made  to  C.  instead 
of  to  B.-,  and  C.  and  B.  sought  a  specific  performance  of 
the  written  contract  as  varied  by  the  subsequent  parol  one, 
a  plea  of  the  Statute  of  Frauds  was  necessarily  allowed.(y) 
And  where  there  was  a  contract  in  writing,  and  the  defend- 
ant set  up  a  subsequent  parol  contract,  by  which  the  par- 
ties mutually  abandoned  the  terms  of  the  written  contract 
and  then  agreed  upen  new  terms,  Gfrant,  M.  R.,  held  that 
these  new  terms  were  merely  meant  to  modify  or  add  to  the 
terms  of  the  original  contract ;  that  therefore  the  parol  con- 
tract could  not  be  set  ap  as  a  waiver  of  the  first,  and  that 
the  snbsequent  terms  not  having  been  in  any  way  acted  on, 
the  second  contract  formed  no  defense  to  the  first,  the  execu- 
tion of  which  he  accordingly  directed.(A:)  Again,  where  the 
written  contract  was  silent  as  to  restrictive  covenants,  but 
there  was  some  evidence  of  a  subsequent  contract  to  take 
the  lease  subject  to  a  certain  restrictive  covenant  as  to  trade, 
the  Statute  of  Frauds  was  held  to  be  a  bar  to  the  perform- 
ance which  the  plaintiff  sought  of  this  subsequent  parol 
contract.  (Z) 

§  779.  The  question  how  far  a  plaintiff  can  enforce  spe- 
cific performance  of  a  contract  with  a  parol  variation,  or,  in 
other  words,  with  a  rectification  of  a  mistake,  is  on  the  au- 
thorities not  perfectly  clear ;  but  the  weight  of  authority 
appears  distinctly  to  prevail  in  favor  of  the  proposition 
that,  under  the  practice  of  the  court  of  chancery,  a  plain- 
tiff could  not  sue  for  the  specific  performance  of  a  contract 
with  a  parol  variation. 

Before  proceeding  to  consider  the  cases  on  this  point,  we 
may  briefly  advert  to  principles. 

g  780.  With  regard  to  a  mistake  of  the  plaintiff  alone, 
it  is  at  once  obvious  that  to  allow  him  to  correct  this  mis- 
take, and  enforce  the  contract  so  corrected  on  the  other 
party  to  it,  would  be  a  great  injustice. 

§  781.  With  regard,  however,  to  a  mistake  of  both  par- 
ties to  a  contract  in  the  reduction  of  the  contract  into 
writing,  there  can  be  no  objection  in  point  of  justice  to  the 
plaintifTs  asking  to  have  that  mistake  corrected,  and  to 

9)  8i 
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have  the  real  contract  carried  into  execution.  Thia  would 
be  the  result,  if  the  plaintiff  sned  for  specific  performance 
of  the  written  contract,  and  then  submitted  to  a  parol  varia- 
tion set  up  and  proved  by  the  defendant.  Again,  there  be- 
ing an  undoubted  juriBdiction  for  the  reform  of  contracts, 
and  also  a  jurisdiction  for  the  execution  of  them,  there 
seems  no  reason  why,  when  both  these  grounds  of  action 
are  necessary  to  give  the  plaintiff  his  full  rights,  they  may 
not  be  proceeded  on  in  one  and  the  same  action. 

§  788.  It  may  be  said  that  a  plaintiff  seeking  to  correct 
and  enforce  a  contract  which  is  within  the  Statute  of  Frauds 
is  suing  in  contravention  of  that  act.  But  the  objection 
seems  untenable-  For  every  action  to  correct  by  parol  evi- 
dence a  written  contract,  whether  executed  or  executory,  ia 
in  some  sense  a  suing  on  the  contract ;  yet  the  jurisdiction 
of  equity  in  cases  of  mistake  in  written  contracts  is  clear. 
Mistake,  like  fraud,  (w)  must  be  deemed  an  exception  to  the 
statute  in  equity. 

§  783.  Whether  this  reasoning  be  incorrect  or  not,  there 
is  a  series  of  cases  which  seem  to  establish  the  proposition, 
that  in  the  court  of  chancery  a  plaintifF  could  not  be  allowed 
to  sue  for  the  specific  performance  of  a  contract  with  a  parol 
variation :  these  may  now  be  considered. 

§  784.  In  Bich  v.  Jackson,(7i)  the  plaintiff  sought  the  exe- 
cution of  a  contract  for  a  lease  with  a  variation  by  the  intro- 
duction of  the  words  "clear  of  all  taxes,"  and  the  witnesses 
proved  the  meaning  of  the  parties  to  have  been  as  the  plain- 
tiff alleged;  but  Lord  Rossljn  said,  "I  cannot  find  that 
this  court  has  ever  taken  upon  itself,  in  executing  a  written 
agreement  by  a  specific  performance,  to  add  to  it  by  any 
circumstanse  that  parol  evidence  could  introduce  ;"(o)  and 
accordingly  the  parol  evidence  was  rejected,  and  the  court 
refused  to  execute  the  contract,  except  upon  the  terms  of 
the  written  agreement,  which  the  plaintiff  declined,  and  ac- 
cording had  his  bUl  dismissed. 

§  783.  In  WooUam  v.  Hearn,(^)  the  point  was  fuUy  con- 
sidered by  Grant,  M.  R.  The  plaintiff  alleged  a  contract 
with  the  defendant,  by  which  the  defendant  was  to  grant  to 

On)  8ea8Upm,|ti3S.  .  iU  (ICta  ed.).  uid  oauB  there  oollected;  Hlg- 

(n)  iBro.C.  C.SU;  SVecSUn.  i^MiiT.Cfaww,  iaTM.i9ie,  IKS;  Winch  T. 

(e)  eTes.,StllD.  Wlnchealer,  1  V.  *  B,,  SIS,  S78;  None  V. 

Cl)}1Vea.,Sll:  8.  C.,W.  AT.Laftd.CMe.,  Lord  Bejmaor,  is Be»T., SSL 
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the  plaintiff  a  lease  of  a  certain  honse  at  £00  per  annam : 
of  this  contract  a  memorandum  was  drawn  up  and  signed, 
hut  by  mistake,  or  with  some  unfair  view,  £73  10*.  was  in- 
serted as  the  rent,  instead  of  £60 :  by  her  bill  the  plaintiff 
sought  specific  performauce  of  the  contract  rectified  as  to 
the  amount  of  rent.  The  evidence  of  the  plaintiff  appeared 
to  the  judge  to  establish  her  position,  but  he  rejected  it  and 
dismissed  the  bill,  holding  that  though  it  would  have  been 
admissible  for  the  plaintiff  if  she  had  been  defendant,  yet 
that  it  could  not  be  used  to  procure  a  decree. 

g  786.  The  same  doctrine  was  entertained  by  Lord  Redes- 
■dale,(5)  and  has  on  more  than  one  occasion  been  stated  by 
Lord  Cottenham,  and  also  by  Wigram,  V.  C.(7")  "It  is," 
said  Lord  Cottenham  in  one  case,  "  a  familiar  doctrine  in 
this  court,  that  although,  to  resist  a  specific  performance, 
a  defendant  may  show  by  parol  that  the  written  document 
does  not  represent  the  contract  between  the  parties,  yet  a 
plaintiff  cannot  have  a  decree  for  a  specific  performance  of 
.awritt«n  contract  with  avariation  upon  parol  evidence."(*) 

§  787.  In  the  case  of  the  Attorney- Genera  I  v.  Sitwell,(^ 
Alderson,  B.,  expressed  a  strong  opinion,  in  accordance  with 
the  doctrine  in  question,  that  the  court  would  not  reform 
.and  then  enforce  an  executory  contract,  except,  perhaps, 
where  the  mistake  was  admitted  by  the  answer,  which 
might  seem  to  take  it  out  of  the  Statute  of  Frauds. 

§  788.  This  line  of  cases  may  be  closed  by  the  authority 
of  Lord  St.  Leonards.  In  a  case  which  came  before  his 
lordship  when  chancellor  of  Ireland,  there  was  a  written 
■contract  for  a  lease,  and  then  a  lease  executed  in  conse- 
quence of  it,  and  a  bill  was  brought  for  the  reform  of  the 
lease,  not  by  the  contract,  but  by  introducing  a  term  into 
it  by  parol,  (m)  His  lordship  stopp^  the  argument  for  the 
plaintiff,  considering  that  it  was  really  against  first  princi- 
ples to  discuss  the  point,  and  said  that  the  deed  could  not 
be  reformed  by  that  which  would  have  been  inadmissible  if 
the  contract  were  resting  in  fieri,  and  the  bill  had  sought  a 
.specific  performance  of  it.  "It  is  said,"  observed  his  lord- 
.6hip,(«)  "that  if  a  mistake  was  proved,  and  that  there  was 

iq)  Clln&n  t.  Cooke,  1  Sch,  k  LeT.,  S3,  S&  WlDIcr,  Cr  ft  Ph  ,  SI.  ai.  See,  also,  Emmelt 
(rl  InUaoMrT.  Back,  BHl.UT.  v.  UcwtiartLSMac  A  G.,  SBT. 

(()  In  Squire  T.C&mpball,lUy.&Cr.,t80i       (0  1  Y.  ft  C.  Ex.,  «e. 
tiODdon  sod  BtmlDKbain  Bslhnr  Co.  t.       (h)  DaileB  v.  FItlon,  t  Dr.  ft  Wftr..tlB. 
(c)  S  Dr.  ft  Wu.,  m. 
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no  written  agreement,  the  parol  evidence  would  be  admissi- 
ble. Perhaps  it  might,  becaase  there  is  no  settled  rule  of 
law  in  the  way,  and,  as  there  is  no  written  contract,  the 
court  most  endeavor  to  ascertain,  by  the  best  evidence  it 
can  get,  what  was  the  contract  of  the  parties,  and  whether 
there  was  any  mistake." 

I  789.  It  is,  perhaps,  not  perfectly  obvious  why,  if  parol 
evidence  wonld  be  admissible  to  correct  a  deed  executed 
without  any  previous  written  contract,  it  should  yet  be  in- 
admissible to  correct  a  written  contract  itself  ;  for  the  only 
principle  applicable  seems  to  be  that  writing  excludes  parol, 
and  it  might  be  thought  that  this  would  apply  with  more 
force  to  a  solemn  deed  than  to  a  mere  preliminary  contract. 

g  790.  It  may,  perhaps,  also  be  inquired  why,  if  the 
court  presumes  a  previous  contract,  resting  in  parol  in  the 
case  of  a  deed,  no  such  presumption  is  made  in  the  case  of  a 
written  contract ;  why  the  written  contract  may  not,  equally 
with  the  deed,  be  corrected  by  reference  to  such  a  previous 
parol  contract ;  and  why  the  court  does  not,  as  much  in  the 
one  case  as  in  the  other,  ascertain  what  that  contract  was 
by  the  best  evidence  it  can  get, 

§  791.  The  current  of  authorities,  however  strong,  can 
yet  scarcely  be  considered  uniform  in  favor  of  the  position 
that  the  plaintiff  can  never  avail  himself  of  a  parol  varia- 
tion. There  are  dicta  of  Lord  Hardwicke's  which,  notwith- 
standing the  remarks  upon  them  of  Lord  Redesdale(u!)  and 
of  Grant.  M.  'R.,{x)  imply,  it  is  submitted,  a  somewhat  dtt- 
feient  view  of  the  question  from  that  already  stated. 

g  793.  In  Walker  v.  Walker,(y)  John  Walker,  a  brother 
of  both  the  plaintiff  and  defendant,  contracted  with  the 
plaintiff,  by  parol,  that  if  the  plaintiff  would  surrender  his 
copyhold  estate  for  the  benefit  of  the  defendant,  he,  John 
Walker,  would  secure  an  annuity  for  the  plaintiff's  life,  and 
another  for  that  of  his  wife ;  upon  this,  John  Walker  sur- 
rendered his  copyhold  estate  to  the  defendant,  charged  with 
these  annuities ;  but  the  plaintiff  did  not,  in  accordance- 
with  his  contract  with  John  Walker,  surrender  his  ci'pv- 
hold  estate  to  the  defendant,  whereupon  the  defendani  iv 
fused  to  pay  the  annuities.     The  plaintiff  broiight  his  lii'' 

(V)  1  Atk.,  W:  3.  C,  S  Vm.,  S3S  n. 
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for  their  payment,  and  the  defendant  relied  on  the  plain- 
tifPa  breach  of  the  parol  contract  with  John  Walker.  Lord 
Hardwicke  held  that  the  plaintiff  8  equity  was  rebutted  by 
the  defendant's  equity,  and  added,(z)  '■'  I  am  not  at  all  clear 
whether,  if  the  defendant  had  brought  his  cross-bill  to  have 
this  agreement  established,  the  court  would  not  have  done 
it,  upon  considering  this  in  the  light  of  those  cases,  where 
one  part  of  the  agreement  being  performed  by  one  side,  it 
is  but  common  justice  it  be  carried  into  execution  on  the 
other,  and  the  defendant  would  have  had  the  benefit  of  it  as 
an  agreement."  And  in  Joynes  v.  Statham,{a)  Lord  Hard- 
wicke expressed  his  opinion  that  evidence  of  the  omission, 
in  a  contract  for  a  lease,  of  the  expression  ' '  clear  of  taxes, ' ' 
might  have  been  given  by  the  defendant,  if  he  had  been 
plaintiff  seeking  a  specific  performance,  but  his  lordship 
considered  it  in  the  light  of  an  explanation  of  an  executory 
contract,  and  not  of  a  variation. 

g  793.  There  was  a  case  before  Lord  Thurlow  which, 
though  it  rests  rather  on  the  ground  of  fraud  than  mistake, 
comes  very  near  to  admitting  parol  evidence  on  the  part  of 
the  plaintiff  to  supply  a  term  in  a  written  contract.  It  was 
a  bUl  bronght  by  the  original  lessees  of  a  term  against  the 
purchaser  from  them,  for  the  specific  performance  of  a  con- 
tract to  indemnify  the  plaintiffs  against  all  rents  and  cove- 
oante  in  the  lease,  and  to  execute  a  bond  for  secaring  such 
indemnity.  The  property  had  been  sold  by  auction,  and 
the  conditions  of  sale  did  not  stipulate  for  sach  an  indem- 
nity ;  but  the  contract  was  proved  by  parol.  Lord  Thurlow 
held  the  evidence  to  be  admissible,  and  laid  it  down  that 
where  an  objection  is  taken  before  the  party  executes  the 
contract,  and  the  other  side  promise  to  rectify  it,  it  is  to  be 
considered  a  fraud  on  the  party,  if  such  promise  is  not 
kept ;  and  his  lordship,  after  an  issue  to  satisfy  himself  of 
the  facta,  granted  specific  performance.  (J) 

§  794.  Lord  Eldoii  seems  to  have  been  of  opinion  that 
parol  evidence  was  admissible  for  the  plaintiff.  In  the  Mar- 
quis Townshend  v.  Stangroom,(c)  the  plaintiff  in  the  origi- 
nal bill  sought  specific  performance  with  a  parol  variation, 

(()  lAtk.,10a.  (MPcmbeTT.UMhsn,  IBro 

(o)8Art,.888    See  this  and  thB  preceding  Grtnt,  V  "    —'■'—>-"-'-  — 

ewe  Observed  on  by  Lord  B "'^    " '- 

S*u  *.  Cooke,  1  8ch.  A  Lr" 
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and  tlie  defendant  by  a  cross  bill  sought  the  performance  of 
the  written  contract  as  it  stood.  "  I  will  not  say,"  said  his 
lordship,  "that  npon  the  evidence  without  the  answer  I 
should  not  have  had  so  much  doubt,  whether  I  ought  not 
to  rectify  the  agreement  upon  which  Stangroom  relies,  as  to 
take  more  time  to  consider,  whether  the  bill  should  be  dis- 
inis8ed,((2)  language  which  seems  to  imply  that,  had  the 
evidence  been  satisfactory,  the  contract  might  have  been 
rectified  and  performed. 

§  703.  In  a  case  before  Knight  Bruce,  V.  C,  there  was 
an  assignment  by  deed  of  a  farming  lease  and  stock  for  a 
valuable  consideration  stated  in  the  deed,  and  it  was  proved 
by  parol  that,  over  and  above  this  consideration,  there  was 
a  contract  to  pay  the  plaintiff  £40  a  year  for  bis  life,  and  to 
find  him  during  the  same  period  a  house  worth  £10  a  year ; 
the  assignment  having  been  carried  into  effect,  the  court 
granted  specific  performance  of  the  parol  contract  at  the 
suit  of  the  annuitant  :(e)  the  case  was  put  on  the  ground  of 
an  additional  consideration,  which  may  be  proved  by  parol 
when  not  inconsistent  with  the  instmment.(/)  It  may  be 
observed  that,  where  such  a  consideration  is  executory  and 
is  alleged  by  the  plaintiff,  and  a  specific  performance  of  it 
obtained,  the  case  seems  to  afford  one  instance  in  which  a 
plaintiff  may  obtain  specific  performance  of  a  contract  with 
a  parol  variation. 

§  796.  In  the  case  of  Martin  v.  Pycroft,(ff)  the  plaintiff 
alleged  a  written  contract  for  a  lease,  and  in  addition  a  parol 
term — namely,  that  he  was  to  pay  the  defendant  £200  for  it 
— and  prayed  specific  performance:  Parker,  V.  C,  refused 
it  on  the  ground  that  the  plaintiff  himself  showed  that  a 
material  term  in  the  contract  bad  been  omitted,  and  that 
the  specific  performance  of  such  a  contract  was  inconsistent 
with  the  Statute  of  Frauds.  This  decision  was  overruled 
by  the  lords  justices,  who  held  a  written  contract  to  be,  in 
the  absence  of  fraud  or  mistake,  binding  at  law  and  in 
equity  according  to  .its  terms,  although  verbally  a  term  was 


{dl  SVea.,  ns.  KablnsOB  y.  Page,  3  Bau.,  111.  the  parol 

(,p   I'tlfford  T  TnirelL,  I  Y,  Jl  C.  C.  C,  188;    T&rlailoDs  V>  which  the  plaiaUfT  b;  Ms  bill 
I,  IX  W.  B  ,  ESi  (whera    oITared  to  BDbmlt  were  cODildend  by  the 


gTBDl  an  anuul^  Id  conaldera-    coon  not  to  affect  the  pl&lnClira  rlirhu. 

inilauance  of  oobabllatlDD  mu    dettonilaDt  was  alloired  loeiectwhetherthey 


■haaldbei 

, .    _. .  ofthepUl 

p)  3  Db  G.  U.  a  a.,  Tii.    In  the  oue  ot   rlgbt  In  the  deftndanL 


(/)  R«x  T,  ScammondeorS  T.  R.,  474.  of  thepl&lDUiraoffer,BndBoloraay  orlgliial 
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agreed  to  which  has  not  been  inserted  in  the  document, 
subject  to  this,  that  the  defendant  may  call  on  the  court  to 
be  neutral,  unless  the  plaintiff  will  consent  to  the  omitted 
term,  and  that  the  case  under  consideration  came  within 
that  rule.  The  term  was  here,  however,  set  up  not  by  the 
defendant,  but  by  the  plaintiff,  and  the  case  seems,  there- 
fore, to  show  that  the  plaintiff  may  allege  a  parol  variation, 
which,  if  set  up  by  the  defendant  and  submitted  to  by  the 
plaintiff,  might  have  been  introduced  into  the  contract  as 
specific^y  performed  by  the  court.  It  thus  seems  to  estab- 
lish a  very  important  Jimitation  on  the  generality  of  the 
rule,  that  a  plaintiff  can  never  allege  such  a  variation. 

§  797,  In  this  state  of  the  authorities,  it  may  be  interest- 
ing to  state  the  opinion  of  American  jurists.  Though  the 
doctrine  that  the  plaintiff  can  never  adduce  parol  evidence 
of  a  variation  in  suits  for  specific  performance  has  been 
acted  on  by  some  of  the  courts  of  that  country,  (^)  it  has 
been  combated  by  some  of  its  most  eminent  jurists.  "  It  is 
in  effect,"  says  Mr.  Justice  Story,  "a  declaration  that  parol 
evidence  shall  be  admissible  to  correct  a  writing  aa  against 
a  plaintiff,  but  not  in  favor  of  a  plaintiff  seeldng  a  specific 
performance.  There  is,  therefore,  no  mutuality  or  equality 
in  the  operation  of  the  doctrine.  The  ground  is  very  clear, 
that  a  court  of  equity  ought  not  to  enforce  a  contract  where 
there  is  a  mistake,  against  the  defendant  insisting  upon  and 
establishing  the  mistake ;  for  it  would  be  inequitable  and 
unconscientious.  And  if  the  mistake  is  vital  to  the  contract, 
there  is  a  like  clear  ground  why  equity  should  interfere  at 
the  instance  of  the  party  as  plaintiff,  and  cancel  it ;  and  if 
the  mistake  is  partial  only,  why,  at  his  instance,  it  should 
reform  it.  In  these  cases  the  remedial  justice  is  equal ;  and 
the  parol  evidence  to  establish  it  is  equally  open  to  both 
parties  to  use  as  proof.  Why  should  not  the  party  ag- 
grieved by  a  mistake  in  an  agreement  have  relief  in  all 
cases,  where  he  is  plaintiff,  as  well  as  where  he  is  defend- 
ant %  Why  should  not  parol  evidence  be  equally  admissible 
to  establish  a  mistake  as  the  foundation  of  relief  in  each 
caae  ?  The  rules  of  evidence  ought  certainly  to  work  equally 
for  the  benefit  of  each  party. "(i) 

yi>  1  Stery,  Bq,  Jnr,  1 181.  (i)  8»iy,  Eq.  Jnr.,  |  Ifll  n. 
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§  798.  In  dellTeriog  jadgment  in  the  caae  of  Keissdbiack 
T.  Livingstone,  (j)  Mr.  Chancellor  Kent  held  the  following 
language :  "Why  should  not  the  party  aggrieved  by  a  mifl- 
take  in  the  agreement  have  relief  as  well  when  he  is  plm- 
tiff  as  when  he  is  defendant  1  It  cannot  make  any  difference 
in  the  reasonableness  and  justice  of  the  remedy,  whether 
the  mistake  were  to  the  prejudice  of  the  one  party  or  the 
other.  If  t3ie  court  be  a  competent  jurisdiction  to  correct 
such  mistakes  (and  that  is  a  point  understood  and  settled), 
the  agreement,  when  corrected  and  made  to  speak  the  real 
sense  of  the  parties,  onght  to  be  enforced,  as  well  as  any 
other  agreement  perfect  in  the  first  instance.  It  ought  to 
have  the  same  efficacy  and  be  entitled  to  the  same  protec- 
tion, when  made  accurate  under  the  decree  of  the  court  at 
when  made  accurate  by  the  actoftlie  parties. ' '  {Jcf 

§  7»9.  The  judicature  act,  1873  (§  24,  subsection  7),  rfr- 
quires  the  high  court  in  any  cause  to  grant  all  such  remedies 
whatsoever  as  any  of  the  parties  thereto  may  appear  to  be 
entitled  to  in  respect  of  any  and  every  legal  and  equitable 
claim  properly  brought  forward  by  them  respectively  in 
such  cause,  so  that  so  far  as  possible  all  matters  in  contro- 
versy between  the  said  parties  respectively  may  be  com- 
pletely and  finally  determined,  and  all  multiplicity  of  legal 
proceedings  concerning  any  of  such  matters  avoided.  It  is 
submitted  that  under  this  provision  the  high  court  could 
have  no  difficulty  in  entertaining  an  action  for  the  reforma- 

CnUobn.'iCb'.  B«p.,  1U.  (t)  See  par  Lotd  Bldoo  In  Cook  v.  Uckndt, 

'  It  bu  become  an  establiabed  rule  In  tbis  countiy,  that  the  plaintiff  ii  u 
fullv  entitled,  in  cases  of  this  kind,  to  equitable  relief,  upon  an  agreement  ta 
varied  by  parol,  as  the  defendant.  Equity  will  therefore  correct  an  agreement 
according  to  its  true  intent,  when  the  variation  ia  clearly  established  by  evidence 
fUiMTuie,  and  enforce  it  as  corrected.  Rogers  v.  Athinson,  1  Eellj,  13;  Coot  r. 
Craig,  S  Hen.  &  Hunf.,  618;  Rhode  Mand  t,  Massachusetts,  15  PeL,  S33. 
Qilletpifl  V.  Moon,  2  John.'s  Ch.,  58S;  Smith  v.  Allen,  Bazton,  43;  Dismukes 
V.  Terry.  Walker,  197;  Hendrickson  v.  Jones,  Saxton,  683;  Chamberlain  *. 
Tbompson,  10  Conn,,  343;  Cobb  v.  Preston.  %  Boot,  78.  Sandford  v.  Wasb- 
bum,  id.,  449;  Elmore  v.  Austin,  id.,  419;  Wilson  v.  Henderson,  4  Scam.,  1& 
Shelly  T.  Smith,  8  A.  K.  Marsh.,  B04:  Gooding  v.  McAlUster,  9  How.'sPr,  Rep , 
12tl.  Therefore,  where  two  tenants  in  common  agreed  to  make  parUdoD,  a» 
cording  to  the  award  of  referees,  executed  deeds,  and  took  possession  under 
them,  and  it  subsequently  appeared  that,  in  the  plaintiff's  deed,  a  tract  which 
had  been  assigned  to  him,  had  been  omitted  by  mistake,  it  was  held  that  the 
mistake  should  be  rectified,  and  that  a  speciSc  performance  of  the  contract  U 
to  the  tract  omitted,  should  be  decreed.  Tilton  v.  Tilton,  9  N.  H.,  886.  And 
see  Cotes  v.  Brown,  10  Paige,  &35,  a  case  decided  by  Walwtnlh,  chancelkiTi 
Bee,  also,  Rosevelt  T.  Fulton,  3  Cow.,  129. 
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tion  of  a  contract,  and  for  tlie  spectflo  performance  of  sacli 
reformed  contract,  in  every  case  in  which  the  Statute  of 
Prands  did  not  create  a  bar. 

§  §••.  It  may  be  added  that  there  are  cases  somewhat 
resembling  specitic  performance,  where,  in  the  same  snit, 
the  plaintiff  has  had  an  instrument  rectified,  and  then  ob- 
tained consequential  relief ;  as  where  a  bond  and  deposit  of 
deeds  were  given  to  secure  an  advance,  and  the  bond,  by 
mistake,  appeared  to  be  nsurioas ;  the  plalatifE  proved  the 
mistake,  had  the  bond  rectified,  and  was  held  entitled  to 
the  conseqnential  relief  to  which  an  ordinary  obligee  and 
equitable  mortgagee  is  entitled.(?)  In  another  case  a  client 
entered  into  a  contract  with  his  solicitor  for  the  payment  of 
a  fixed  sum  of  money  in  lieu  of  costs,  and  the  contract  con- 
tained mistakes  as  to  the  name  and  rights  of  the  client, 
which,  if  construed  strictly,  would  have  excluded  the  so- 
licitor from  all  rights  under  the  contract.  In  consequence 
of  these  mistakes,  the  solicitor,  by  his  bill,  alleged  that  he 
had  no  remedy  at  law,  and  accordingly  prayed  that  the 
contract  might  be  rectified,  and  an  order  made  for  payment 
of  the  sum  of  money  under  the  contract,  as  if,  at  the  time 
of  its  execution,  it  had  expressed  the  intention  of  the  par- 
ties :  the  court  made  a  decree  directing  the  payment  of  the 
money,  (m) 

§  89 1.  It  may  here  be  added  that  a  misdescription  in  the 
contract  may  be  attributable  to  (1)  the  plaintiff  alone,  or 
(2)  the  defendant  alone,  or  (3)  both  parties ;  and  in  either 
of  the  former  cases  it  may  be  either  fraudulent  or  innocent. 
If  it  be  fraudulent,  the  party  guilty  of  the  fraud  of  course 
cannot  avail  himself  of  it  in  any  way :  if  it  be  innocent, 
then  (1)  if  it  be  attributable  to  the  plaintiff  alone  and  induce 
mistake,  if  falls  under  the  head  of  mistake  induced  by  the 
plaintiff  ■,(n)  (2)  if  it  be  attributable  to  the  defendant  alone, 
it  comes  under  the  head  of  mistake  purely  due  to  the  de- 
fendant ;(o)  and  lastly  (3)  if  it  be  attributable  to  both  par- 
ties, it  falls  under  the  head  of  common  error  or  mistake.' 

(0  BodgklniOD  T.  Wt«U.  9  Bmt  ,  MB.  <o)  Snpn,  i  T!8  et  wq. 

(olStedmsnT.  Collrtt,  IT  Be>v.,8be.  <^) Snpn,  f  TW  et  Mq ;  ITSl. 

(■)Bnpr.,|Tllletw>q..n80. 

'  Citniemporantoul  leritingi  in  earns  ofmiilake  in  vrrittgn  eontraH."]  Where  It 
U  sougbt  to  TUT  a  written  cootract  bj  pnrol  proof.  Uie  court  will  take  into  cod- 
^iBtion  acts  aone  under  the  agreement,  and  also  exomine  contemporaueoua 
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writings  between  the  parties  if  they  were  written  within  a  leasooable  time,  and 
relate  to  the  same  Bub1e>ct  matter.  WinnipiBaeaeee  M&nuf.  Co.  v.  Perler,  M 
N.  H.,  83. 


under  seal,  has  been  discharged,  abandoned  or  waived.  But  where  the  Bgree- 
ment  to  rescind  is  established  by  parol  proof  onlj,  the  eTidence  must  be  very 
clear  of  the  intention  to  change  the  written  contract.  Laner  v.  Lee,  42  Pa.  St., 
165;  Buel  v.  Miller,  4  N.  H.,  198;  Goncher  v.  Martin,  »  Watts,  106;  Botlsfoni 
V.  Buer,  3  John.'s  Ch.,  405;  Buckhouse  v.  Croaby,  2  Eq.  Cas  Ab.,  32;  Boyce 
V,  McCullock,  8  Watts  &  Serg.,  439;  TolsoQ  v.  Tolson,  10  Mo.,  736;  Bowser  v. 
Cravener,  56  Pa.  St.,  133. 

MitbUee  in  ateard;  correetion.']  Where  there  is  clearly  a  mistake  in  an  award, 
&  court  of  equity  will  correct  it.  Eerr  on  Fraud  and  Mis.,  440,  448;  Bunpass 
T.Webb,  4  Porter,  85i  Wbeatlyv.  Wartin,  8Leigh..  62;  Ryan  ¥.  Blunt,  1  Dev. 
Eq.,  382;  Pleasant  t.  Ross,  1  Wash.  (Va.),  156.  An  error  in  judgment  on  the 
merits  will  not  be  corrected  however.  Head  v,  Muir,  3  Rand  ,  122;  Van  Court- 
land  V.  Underbill,  IT  John.,  405;  Cromwell  t.  OwiogB,  6  Har.  &  John.,  10; 
Badclifle  v.  Wlghtman,  1  McCord's  Ch.,  408;  Rudd  v.  Jones.  4  Dana,  230; 
Hurst  T.  Hurst,  2  Wash.  C.  C,  137;  Burchell  t.  Marsh,  17  How.,  844;  Boston 
Water  Power  Co.  v.  Gray,  3  Met..  131. 

SetUemtnt of  eontroversiet ;  mitiaJee  at  tnthe  iaw.']  Where  a  compromise  is 
entered  into  to  avoid  or  terminate  a  Utigation,  both  parlies  having  (lie  same 
means  of  knowledge,  and  there  is  neillier  fraud,  mis reprcson Cation  or  undue 
InQuence  practiced — held,  tliat  a  mistake  as  to  the  law  Is  no  reason  for  setting 
aside  such  compromise.     The  rule  is  the  same  where,  in  fact,  only  one 'of  the 

Sirtlea  has  a  valid  claim,  if  the  parties  themselves  considered  it  doubtful, 
ordon  V.  Gordon,  3  Bwanst.,  46S;  Lawton  v.  Campion,  18  Beav.,  87;  Stewart 
V.  Stewart,  fl  CI.  &  Fin.,  S09;  Brooke  v.  Lord  Morton,  3  De  G.  J.  &  8 ,  873; 
etapteton  t.  SUpleton,  1  Atk.,  S;  Luck,  ex  paa-te,  4  De  O.  M.  &.  G.,  356; 
Wheeler  v.  Bmitn,  S  How.,  66.  But  the  rule  is  reversed  in  a  case  where  a 
party,  having  no  knowledge  of  a  well-settled  principle  of  law,  is  imposed  upon, 
and  made  to  surrender  his  property  under  the  pretense  that  a  compromise  will 
be  affected.  Naylor  v.  Winch,  1  Sim.  &.  Sler.,  fi5.>i  Jones  v.  Munroe,  S3  Qa., 
181. 

MinUUu  which  hat  reference  to  both  the  law  and  the  fajUt.]  In  such  a  case, 
equity  will  afford  relief,  as  it  forma  an  exception  to  the  rule.  A  party  reposing 
confidence  in  his  counsel  gave  his  note  for  more  than  he  was  legally  bound  to 
pay ;  this  was  done  through  a  mistake  of  the  counsel.  Held,  that  equity  would 
relieve  him.     Fitzgerald  v.  Peck,  4  Lltt..  135;  Gross  v.  Leber,  47  Pa,  St.,  530. 

Mittaks  <u  to  matter)  offa^t.']  In  sucb  case,  party  complaining  must  not  be 
in  fault,  and  must  be  reasonably  diligent.  Leake  on  Contracts,  183;  Jcaks  v. 
Fritz,  7  Watts  &  Serg.,  201 ;  Ketchiim  v.  Catlio,  31  Vt.,  101 :  Duke  of  Beau- 
fort V,  Neeld,  13  CI.  it  Fin.,  348.  2be;  Werchants'  B'k  v.  Mclntyre.  2  Sandf., 
481;  Wild  V.  Hillis,  18L.J.  Ch-,  170;  Jouzin  v.  Foulmin,9  Ala.,  683;  Warner 
T.  Daniels,  1  Woodb.  &  Mlnot,  90;  Western  R.  R.  Co.  v,  Babcock,  6  Mete, 
846;  Copehart  v.  Moon.  8  Jones'  Eq..  178;  Lenty  v.  HiUaa.  2  De  G.  &  J.,  110; 
Laub  v.  Harris,  8  Oa..  646;  Daniel  v.  Mitchell,  1  Story,  173;  Ferson  v.  Banger, 
1  Woodb.  &  Mlnot,  138;  Hill  v.  Bush,  19  Ark.,  522;  Dimon  v.  Providence  R. 
B.  Co..  6  B.  1-,  130;  Taylor  v.  Fleet,  4  Barb.,  95;  Penny  v.  MartiQ,4  John.'s 
Ch.,  566;  Kilo  V.  Lunpkiu,  40Gft.,506;  Custard  v.  Cuaturd,  7."' Teii.,49;  Wood 
T,  Palleraon.  4  Md.'s  Ch.,  835;  Peterson  v.  Qrover,  30  Me.,  363;  Unbam  v. 
HamiU,  11  R.  L,50S. 

E^uit}/  will  reform  a  Mntrart  in  order  that  it  shaU  eotprett  the  real  ijiient  of  Oui 
parliM.]  When  the  phraseology  of  the  contract  does  not  express  the  true  ia- 
t«ntion  of  the  parties,  specific  performance  will  be  refused;  a  court  of  equity 
will  carry  out  Che  real  intention  of  the  parties.  James  v.  State  Bank,  17  Ala., 
69;  Mitchel  v.  Nicholson,  8  Yerg,,  1U4;  Quick  v.  Stuyvesant,  3  Paige's  Ch.. 
84;  Mechanics' Bank  V.  Lynn,  1  Pet..  876;  King  v.  Hamilton,  4  id.,  311;  Brad- 

'- '-r.  White,  4  Me.,  391;  Clopton  v-  Martin,  II  Ala,,  187;  Friaby  v.  Ballance, 

(4  Scam.),  387;  Dulamy  v.  Rogers  50  Md.,  634;  Hunt  v.  Freeman,  X 
Ohio,  490;  Langdonv.  Keith,  9  Vt.,  2119;  Fairstone  v.Do  Camp.S  C.E.Qreen, 
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817;  Webster  t.  Harris,  16  Obio,  490;  Rings  t.  Aehworth.  8  Iowa,  493;  Howl; 
T.  Wail,  83  Miss.,  81;  LeaviU  t.  Palmer.  3  N.  Y..  19;  McElderry  v.  Shirley.a 
Hd.,  25;  Cummings  v.  Steele,  S4  Miss.,  647;  Smith  v.  Jordan,  13  Minn.,  364. 

J/itla/ce  at  to  the  ruigect  matter  of  tAe  contract.^  In  a  case  where,  at  the  time 
the  agreemeDt  is  entered  into,  there  is  a  mutual  mistalie  in  relation  to  the  Hut>- 
ject  matter,  sucli  contract  will  not  be  enforced  in  equity.  Either  party  ma; 
apply  to  have  it  rescinded.  Daniel  t.  Mitchell.  1  Story,  178;  Ledger  v.  Bon- 
nkfle,  3  Barb.,  4TS;  SueU  v.  Mitchell,  65  Me.,  46;  Miles  v.  Stevens,  8  Fa.  St., 
31;  Quick  T.  FlUton,  8  Gratt.,  193;  Pitcher  v.  Henneay.  48  N.  T,  415.  Lord 
Thurlow  says  in  Calverly  v.  Williams,  1  Yes.,  310:  "No  doubt  if  one  patty 
thought  he  has  purchased  bonafidt,  aud  the  other  party  thought  be  has  not 
sold,  that  is  a  ground  to  set  aside  the  contract  that  neither  party  may  be  dam- 
aged. Because  it  is  impossible  to  say,  one  aiiall  l>e  forced  to  give  that  price  foT 
part  only,  which  be  intended  to  give  for  the  whole;  or  that  the  other  sliall  be 
obliged  to  eeli  the  whole  for  what  he  intended  to  be  the  price  of  part  only," 
Bee,  also.  Hitckock  v.  Qiddina,  4  Price,  135. 

MUtake  in  reducing  offitmnent  to  mriting.']  Where  the  contract  is  correctly 
understood  by  both  parties,  hut  in  reducine  it  to  writing  ai  '         ^         - 


Druia  V.  Parker,  L.  R,  S  Eq.,  187;  Murray  ».  Parker,  16  Beav.,  808;  Malma- 
bury  V.  Malnwbury,  81  id.,  407;  Beade  v.  Armstrong.  7  Ired.'s  Ch.,  375;  Wash- 
bum  V.  MeneU,  1  Day,  139;  McMiUen  v.  McMillen,  7  Mon..  560;  Keyton  t. 
Bradford,  5  Leigh,  38;  Brown  t.  Bonner,  8  id.,  1;  Finley  v.  Lyon,  6  Crancb, 
338;  Scott  V,  Duncan,  1  Dev.'s  Eq.,  403;  Goodsell  v.  Field.  IB  Vt.,  448;  Lar- 
kins  V.  Biddle,  2  Ala.,  253;  Newcomer  v.  Kline,  II  Gill.  &  Johns.,  457;  Col- 
lier V.  Lanier,  1  Kelly,  238 ;  Alexander  v.  Newton,  2  Gratt. ,  306 ;  Stedwell  v. 
Anderson,  21  Conn.,  1S9;  Manz  v.  Beekman  Iron  Co.,  9  Paige's  Ch.,  188; 
Clump's  App..  85  Pa.  St.,  476;  Pickett  v.  MerchanU'  Nat.  B'k,  33  Ark.,  346. 
In  Rogers  v.  Odel,  38  Mich.,  411,  Campbell,  J.,  said:  "It  requires  very  strong 
equities  to  induce  a  court  to  refuse  to  enforce  a  written  contract,  even  where  a 
mistake  is  alleged  to  have  been  made  in  drawing  it  up."  It  is  not  enough  that 
one  of  the  parties  to  an  agreement  misunderstood  its  terms;  the  difference  be- 
tween the  real  agreement  and  the  written  contract  must  be  understood :  in  other 
words,  where  a  party  seeks  to  reform:  a  written  instrument,  be  must  show  that 
a  material  stipulation  was  inserted  or  omitted  contrary  to  the  material  intention, 
of  both  parties.  Nevins  v.  Dunlap,  33  N.  T.,  C7B;  Lyman  v.  Ins.  Co.,  17 
Johms.,  878;  Lanair  v.  Wyman,  3  Hob.,  147;  Wemple  v.  Stewart,  33  Barb., 
154;  Penneli  v.  WUson,  3  Abb.  Pr.  (N.  S,),  486;  Cooper  v.  Mutual  Fire  Ins. 
Co.,  50  Pa.  St.,  20S;  Point  St.  Iron  Works  v.  Simmons,  11  B.  L,  406. 

Mi»take  of  the  tcrivener.  ]  Sharswood,  J.,  said,  in  Hubs  v,  Morris,  68  Pa.  St., 
S87:  "  It  is  the  well  settled-rule  in  this  State,  that  the  mistake  of  a  scrivener  in 
preparing  a  deed  or  other  writing,  may  be  shown  by  parol  evidence,  and  the 
mstrument  reformed  accordingly.  It  is  but  the  exercise  of  the  equity  powers 
in  ail  our  courts  from  the  earliest  days  of  the  province."  See,  also,  Winter- 
mute  V.  Snyder,  3  Green's  Ch.,  489;  Wooden  v.  Haviland.  18  Conn.,  101;  Col- 
lin T,  Lanier,  1  KeUey,  238;  SlcCann  v.  Letcher,  8  B.  Mon.,  330;  Elmore  v. 
Austin,  3  Root,  415;  Cook  v.  Preston,  3  Root,  1%:  Chapman  v.  Allen,  Kerby, 
899;  Gower  v.  Slemer.  2  Whart .  75;  Rogers  v.  Atkinson,  1  Kelly,  13;  Chew 
V.  Gillespie,  56  Pa.  St..  808;  Wycke  v.  Green,  18  Ga.,  49;  Cooke  t.  Husbands, 
11  Md.,  492;  McDonald  v.  Starkie,  42  111.,  443;  Murphy  v.  Raney,  45  Cal..  78; 
Pii^  V.  Chesseldine,  11  Ohio,  100.  Tlie  New  York  Court  of  Appeals  said,  in 
De  Peyster  v.  Hasbrouck,  1  Keman,  583:  "It  is  unnecessary  to  refer  to  cases 
to  eslaoHsh  the  familiar  doctrine  that  where,  through  mistake  or  fraud,  a  con- 
tract or  conveyance  fails  to  express  the  actual  agreement  of  the  parties,  it  will 
he  reformed  by  a  court  of  equity  so  as  to  correspond  with  the  actual  agreement." 

Slight  parol  proof  of  mittake  will  not  be  sufficient  to  enable  a  party  to  evade 
his  written  contract;  in  such  a  case,  great  attention  will  be  paid  to  what  is 
stated  by  the  other  party  to  the  instrument.  Andrews  v.  Essex  Ins.,  8  Mason, 
6;  Ken  on  Fraud  and  Mis.,  416;  Phiipott  v.  Elliott,  4  Md.  Ch.,  37S;  BtUley  v. 
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Bailey,  8  Humph.,  280;  HorriDgton  i 

V.  Clftggett,  8  Md.'8  Ch.,  51;  Perry  v. , 

ertsonTST  ni.,  4S;  Durant  v.  Bacot,  IS  N.  J.  Eq.,  411. 

KuU  in  the  JjTuted  Slaia.']  It  may  now  be  said  to  be  the  well-Bettled  rule  in 
this  countij  that,  in  a  caae  where  s  paity  plsintifC  would  be  enCitled  to  main- 
tain an  action  that  a  written  agreement  be  reformed,  tie  could  introduce  parol 
ertdence  ot  mistake  on  a  bill  for  specific  perfonuanco.  Keiaeeibrack  t.  Liv- 
ingston, 4  John. 'a  Ch,,  144;  Philpott  v,  Elliott,  4  Md.  Cb.,  273;  Colea  v. 
Brown,  10  Paige's  Ch.,  635;  Lyman  v.  United  Ins.  Co..  17  John.,  877;  Oouver- 
neur  V.  Tilua,  1  Edw.  Ch.,  477;  BellowB  v.  Stone,  14  N,  H.,  175;  Beardaley  t. 
Knight,  10  Vt.,  186;  Wooden  v,  Havlland,  18  Conn.,  101;  White  v.  Port 
Huron  R.  R.  Co.,  18  Hich.,  856.  In  some  of  the  States,  however,  the  rule  is 
modi&ed  with  the  qualification  that  in  cases  where  the  contract  is  within  the 
Statute  of  Frauds,  while  parol  evidence  is  admissible  on  the  part  of  the  plain- 
tiff to  restrict  or  even  modify  a  written  instrument,  yet  it  cannot  be  received 
to  enlarge  or  extend  Its  powers.  Glass  v.  Hulbert,  102  Mass.,  24;  Thomas  v. 
McCormick,  8  Dana,  108;  Elder  v.,Elder,  10  Me,,  80;  Whittier  v.  Van  Schaick, 
5  Oregon,  118:  Oabom  v,  Phelps,  19  Conn.,  63. 

Si^  <u  to  retifffrwnmiitakeiBhether  party  vlaintiir<'''tltfmi^nl]  Kent,  Ol, 
says,  in  Keisaelbrack  v.  Livingston,  4  John,  s  Ch.,  144:  "  Why  could  not  the 
party  aggrieved  by  a  mistake  m  an  agreement,  have  relief  as  well  when  he  is  a 
plaintiS  as  when  be  is  defendant  ?  It  cannot  make  any  difference  in  the 
reaaonableuesa  or  justice  of  the  remedy,  whether  the  mistake  were  to  the  preju- 
dice of  one  party  or  the  other.  If  the  court  be  a  competent  jurUdiction  to 
correct  such  a  mistake  (and  tliat  is  a  point  understood  and  settled^,  the  agree- 
ment  when  corrected  and  made  to  speak  the  real  sense  of  the  parties,  ought  to 
be  enforced  as  well  as  any  other  agreement  perfect  iu  the  first  instance.  It 
ought  to  have  the  same  ^cacj,  and  be  entitled  to  the  same  protection  when 
made  accurate  under  tlie  decree  of  the  court,  as  when  made  accurate  by  the 
act  of  the  parties,"  On  this  subject  the  following  language  la  used  in  Story's 
Eq  Jur.,  g  Iftl  (note):  "It  is,  in  effect,  a  declaration  that  parol  evidence  shall 
be  admissible  to  correct  a  writing  as  against  a  plaintiff,  but  not  in  favor  of  a 
plaintiff  seeking  specific  performance.  There  is,  therefore,  no  mutuality  or 
equality  In  the  operation  of  the  doctrine.  The  ground  is  very  clear  that  a 
court  of  equity  ought  not  to  enforce  a  contract,  where  there  is  a  mistake, 
against  the  defendant  insisting  upon  and  establishing,  for  it  would  be  inequita- 
ble and  unconscientioua.  And  if  the  mistake  la  vital  to  the  contract,  there  is  a 
like  clear  ground  why  equity  should  interfere  at  the  instance  of  the  party  as 
plaintiff,  and  cancel  it;  and  if  the  mistake  is  partial  only,  why,  at  his  instance. 
It  should  reform  it.  In  these  cases,  the  remedial  justice  is  equal ;  and  the  P^l 
evidence  to  establish  it  is  equally  open  to  both  parties  to  use  as  proof.  Whv 
should  not  the  party  aggrieved  by  a  mistake  in  an  agreement,  have  relief  In  all 
cases,  where  he  is  plaintiff  aa  well  as  where  he  is  defendant  f  Why  should  not 
parol  evidence  be  equally  admissible  to  eatabliah  mistake  as  the  foundation  of 
relief  in  each  case  ?  The  rules  ought  certainly  to  work  equally  for  the  benefit 
of  each  party.  It  may  be  added  Uiat  if  the  doctrine  be  founded  upon  the  im- 
propriety of  admitting  parol  evidence  to  coutiadict  a  written  agreement,  that 
rule  is  not  more  broken  in  upon  by  the  admission  of  it  for  the  plaintiff,  than  it 
is  by  the  admission  of  it  for  the  defendant.  If  the  doctrine  hiid  been  confined 
to  cases  arising  under  the  Statute  of  Frauds,  it  would,  if  not  more  intelhgible, 
at  least  have  been  leas  inconvenient  in  practice.  But  it  does  not  appear  to  have 
been  thus  restricted,  although  the  coses  in  which  it  has  been  principally  relied 
on,  liave  been  of  that  description.  It  will  often  be  quite  as  unconscientious  for 
a  defendant  to  shelter  himself  under  a  defense  of  this  sort,  against  a  plaintifC 


iking  the  specific  performance  of  a  contract  and  the  correction  of  a  miatake, 
aa  it  ynU  be  to  enforce  a  contract  against  a  defendant  which  embodies  a     ' 
take  to  his  prejudice." 
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CHAPTER  XVI. 

OF  THE  INCAPACITY  OP  THE  COURT  TO  PEEFOEM  PAET  OF, 
THE  COKTBACT. 

§  809.  The  court  will  not,  as  a  general  mle,  compel  spe- 
cific performance  of  a  contract,  unless  it  can  execnte  the 
whole  contract ;  or,  as  Jjord  RomUly,  M.  R.,  expressed  it : 
"This  court  cannot  specifically  perform  the  contract  piece- 
meal, bnt  it  most  be  performed  in  its  entirety  if  performed 
at  all."((z)  It  of  ten,  therefore,  becomes  important  to  inquire 
whether  a  contract  is  entire  or  divisible,  or,  in  other  words, 
what  is  the  whole  contract  which  mnst  be  executed ;  and  it 
is  proposed  in  the  present  chapter,  first,  to  inquire  what 
contracts  are  divisible ;  secondly,  to  illustrate  the  general 
doctrine  of  the  court  above  stated ;  and,  thirdly,  to  consider 
the  exceptions  or  apparent  exceptions  to  the  rule. 

g  893.  It  1b  obvious  that  the  decision  of  the  question 
whether  a  contract  is  entire  or  divisible,  must  depend  on  the 
particnlar  nature  of  each  contract,  and  the  terms  in  which 
it  is  concluded :  but  some  general  rules  may  be  gathered 
from  the  cases. 

§  804.  A  contract  for  the  sale  of  property  in  one  lot  will 
generally  be  considered  indivisible.  Thus,  in  a  case  where 
two  undivided  seventh  shares  of  land  were  sold  in  one  lot, 
the  court  refused  to  enforce  specific  performance  where  a 
good  title  could  be  made  to  one-seventh  only  :{b)  and  the 
purchaser  of  the  entirety  will,  of  course,  not  be  compelled 
to  take  six  undivided  seventh  parts  of  the  eatate.(c)  And 
80  in  a  case,  where  two  persons  were  owners  of  an  estate  in 
undivided  moieties,  and  the  plaintiff  sought  to  enforce  an 
alleged  contract  by  them  to  lease  the  coals  under  it,  but 
could  not  prove  any  such  contract  against  one  of  the  own- 
ers, one  ground  on  which  the  bill  was  dismissed  against  the 
other  owner  also  was  that  he  had  never  contracted  to  lease 

M]  Uercbuiti'  O^radliiK  Co.  t.  Bunter,  L.    8.  C.  (wune  sots),  BoffSr  t.  Shollorou,  4 
B.iaKg.,»i  cr.perTiiiiier,L.J„luEeniiit    Ukd.,  m.       i 
V.  Potter,  SDed.  r.  AJ.,lBe  (o)  bKll>TT.TiiUBD,B91m.,{». 

&)BottefT.  BtMooftiBro.  C  CUB  a.; 
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one  ahare  alone.  If  be  had  held  himself  out  and  contracted 
as  the  owner  of  the  whole,  then  the  case  would  have  been 
different.  ((^' 

§  SOS,  But  where  properties  are  of  two  descriptions — aa, 
for  example,  a  ship  and  the  freight — the  fact  that  they  are 
both  included  in  one  iastrament,  and  dealt  with  for  one 
entire  sum,  does  not  seem  conclusively  to  render  the  con- 
tract indivisible,  (e)' 

(d)  PrlM  T.  GrUntli,  1  De  Q.  U.  &  G.,  80,  SS.        («)  Meslaer  T.  OIllMpte,  11  Ve*.,  BlI,  829. 

'  Thu8  A  contract  for  the  sole  of  knd,  "  bounded  as  eipreswd  in  the  surrey 
made  bj  C.  K.,  and  estimated  by  the  said  C.  E.  at  l,0S2j  acres."  for  whicb  the 
vendee  waa  to  pay  ^,568.75,  which  was  Just  twenty-flve  dollars  per  acre  for 
that  quantity,  was  held  to  have  been  a  sale  in  ^oaa.  But  articles  of  agreement 
for  the  sale  of  a  tract  of  land,  both  parties  believing  it  to  contain  100  acres,  for 
$2,000,  will  be  considered  as  importing  a  sale  by  the  acre,  where  it  appears  that 
the  vendee  refused  to  tjike  it  without  a  survey.  In  this  case  the  vendor  acqui- 
esced in  the  survey,  and  an  excess  of  acres  having  been  found,  the  vendee  was 
held  liable  for  such  excess  at  the  rate  of  twenty  dollars  per  acre.  Clark  v. 
Baicr,  0  Mete.,  453,  a  case  decided  at  law  by  Hubbard,  J.,  furnishes  an  eicel- 
leut  illustration  of  tbe  entirety  of  contracts  generally.  There  A.  purchased  of 
B.  a  cargo  of  white  and  yffiow  com,  on  board  of  B.'s  schooner,  the  quantity 
not  being  known,  and  agreed  to  pay  one  sum  per  bushel  for  the  yellow,  and 
another  sum  per  bushel  for  the  wlute,  B.  warranting  it  to  be  of  certain  quality. 
A.  paid  B.  fl,300  "on  account  of  com  per  schooner."  The  schooner  was 
hatred  to  A.'s  wharf,  and  he  took  therefrom  and  put  into  his  warehouse  a  part 
of  the  com,  and  then  refused  lo  receive  any  more,  because  the  residue  was  not 
such  as  B.  had  warranted  it  to  be,  and  immediately  cave  notice  to  B.  that  he 
would  receive  no  more  of  the  cargo,  and  requested  B.  to  take  the  schooner 
away.  The  com  thus  taken  by  A.  amounted,  at  the  agreed  price  per  bushel, 
to  $l,0fl7,  and  A.  sued  B,  in  an  action  for  money  had  and  received,  to  recover 
tmck  the  difference  between  that  sum  and  the  $1,300.  Held,  that  the  contract 
was  entire,  and  that  the  action  could  not  be  maintained :  that  A.  might  have 
rescinded  the  contract  by  returning  all  the  com,  and  then  have  maintained  an 
action  to  recover  back  the  money  advanced,  or  might  have  retained  an  action 
on  the  warranty.  "Was  there  one  bargain  for  the  whole  cargo,"  says  Hub- 
bard, J.,  "  or  waa  there  two  distinct  contracts  for  the  yellow  and  white  corn, 
or  waa  Uiere  a  separate  and  independent  bargain  for  each  bushel  of  corn  con- 
tracted for,  in  consequence  of  which  the  receipt  of  one  or  more  bushels  of  the 
warranted  quality,  imposed  no  duty  upon  the  plaintiff  to  retain  the  residue  1 
And  we  are  of  opinion  that  the  contract  was  an  entire  one.  The  bargain  was 
not  for  2,000  or  3,000  bushels  of  corn,  but  it  was  for  the  cargo  of  the  schooner 
Bhyloch,  be  the  quantity  more  or  leas — a  cargo  known  to  consist  of  two  difCerent 
kinds  of  corn :  and  the  means  taken  to  ascertain  the  amount  to  be  mid  were  in 
the  usual  mode,  by  agreeing  on  the  rate  per  bushel.  »  •  *  There  is  no 
ground  on  the  evidence  as  reported,  to  maintain  that  there  were  two  contracts 
for  the  distinct  kinds  of  corn:  for  it  does  not  appear  but  that  the  1,405  bushels 
that  were  retained,  consisted  of  a  part  of  each.  Bo  that  the  plaintiff,  to  sup- 
port bis  position,  must  contend,  as  he  has  contended,  that  the  bargains  in  this 
case  were  separate  bargains  for  each  several  bushel  of  a  given  quality,  and  for 
a  distinct  price.  Bui  this  separation  into  parts  so  minute  of  a  contract  of  this 
nature,  can  never  be  admitted;  for  it  might  lead  to  the  multiplication  of  suila 
indefinitely,  in  giving  a  distinct  right  of  action  for  every  distinct  portion.  As 
well  might  a  man  who  sold  a  chest  of  tea  by  the  pound,  or  a  piece  of  cloth  bv 
the  yard,  or  a  piece  of  land  by  the  foot  or  acre,  contend  that  each  pound,  yard, 
foot  or  acre  was  the  subject  of  a  distinct  contract,  and  each  the  subject  of  a 
separate  action.  ■ 

'  But,  OB  a  general  rule,  if  the  consideration  to  be  pdd  is  single  and  entire. 
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§  806.  After  some  vacillation  in  the  older  caBe8,(/)  it  has 
been  decided  at  common  law,  that  where  property  is  sold  in 
distinct  lots,  there  is  a  separate  contract  for  each  lot,(^) 
each  buyer  having  a  complete  right  of  action  after  he  is  de- 
clared the  purchaser  of  each  lot.  (A)  And  in  equity  the  same 
is  prima  fade  the  case,  so  that,  in  the  absence  of  special 
■circnmstances,  a  vendor  is  entitled  to  compel  the  purchaser 
of  two  lots  to  complete  his  purchase  of  the  one,  though  he 
may  fail  in  making  out  a  title  to  the  other,  (t)'    But  where, 


, r.  Bootb,  4 . 

'CliunbenT.Grlffillu,lEip,1K>iM«mBMbe       <k)  KnmarKn)  T.  Healt>,3  Tftaat,SS,U. 
DTermled.  {ij  Lawlo  t.  Qaut.  1  &uu.,SW,  Bw.&lM, 

(jl)  JuDBB  T.  Shore,  I  Stark.,  126;  Boots  t.    Buckmuter  t.  Hurop,  T  Vsb  ,  UI  ;  S.  C,  U 

Id,,  498. 


:t  must  be  held  to  be  entire,  although  the  subject  of  the  contract  rsatj 
conaiat  of  several  dietincl  &ad  wholly  independent  items.     Pars.  Contr.,  vol.  1, 

St.  %,  cb.  1,  p.  31.  Therefore  in  meet  v.  Bradley,  22  Pick.,  4S7,  where  the 
efendant  put  up  at  auction  a  certain  cow  and  wfi  lbs.  of  hsy,  both  of  which 
the  plainlin  bid  off  for  $17.  wbjch  he  paid  at  the  time.  He  then  received  the 
«ow,  and  afterwards  demanded  the  haj,  which  was  refused  by  the  defendant, 
who  had  ueed  it.  This  action  was  brought  to  recover  back  the  value  of  the 
hay  The  defendant  objected  that  the  contract  waa  entire;  that  the  pUintifl 
«ould  not  recover  back  the  price  paid,  or  any  portion  of  it,  without  reecinding 
the  whole  contract,  and  that  this  could  not  be  done  without  returning  the  cow. 
And  this  objection  was  sustained  by  the  court. 

'  So  in  the  case  of  Miner  v.  Bmdlev,  cited  above,  Morton,  J.,  said:  There 
may  be  cases,  where  a  legal  contract  of  sale,  covering  several  utides,  may  bo 
aevered,  bo  that  the  purcnaser  may  bold  some  of  the  articles  purchased,  and, 
not  receiving  others,  may  recover  back  the  price  paid  for  them.  Where  a  num- 
ber of  articles  are  buuglit  at  the  same  time,  ana  a  separate  price  agreed  upon 
for  each,  although  th^  are  all  included  in  one  instrument  of  conveymce,  yet 
the  contracti  for  a  sumcient  cause,  may  be  rescinded  eis  (o  part,  and  the  price 
paid  recovered  back,  and  may  be  enforced  as  to  the  residue.  But  this  cannot 
properly  be  said  to  t)e  an  exception  to  the  rule,  because,  in  effect,  there  is  a 
separate  contract  for  each  separate  article.  This  subject  Is  well  explained,  and 
the  law  well  stated,  In  Johnson  v.  Johnson,  3  B.  &  P.,  163.  Johnson  v.  John- 
son is  this:  In  that  case  the  plaintiff  had  purchased,  from  the  same  persons, 
two  parcels  of  real  estate,  the  one  for  £700,  the  other  for  £300,  and  hod  taken 
one  conveyance  fer  both.  After  having  paid  the  purchase  money,  and  taken 
possession,  he  was  evicted  from  the  smalfor  parcel,  in  consequence  of  a  defect  in 
the  title  derived  under  the  purchase,  and  thereupon  brought  an  action  for  money 
had  and  received  to  recover  back  the  £300,  at  the  same  time  refusing  to  give 
up  the  parcel  of  land  for  which  £700  had  been  paid.  And  the  court  held  Uiat 
he  was  entitled  to  recover.  Lord  Alvanley,  iu  delivering  the  judgment  of  the 
court,  said:  "  My  difficulty  has  been,  how  far  the  agreement  is  to  be  considered 
as  one  contract  lor  the  purchase  of  both  sets  of  premises,  and  how  far  the 
party  can  recover  so  much  as  he  has  paid  by  way  of  consideration  for  the  part 
of  which  the  title  has  failed,  and  retain  the  other  part  of  the  bar^in.  This, 
for  a  time,  occasioned  doubt  in  my  mind;  for,  if  the  latter  jjueation  were  in- 
volved  in  this  case,  it  would  be  a  question  for  a  court  of  equity.  If  the  ques- 
tioD  were  how  far  the  particular  part,  of  which  the  title  has  failed,  formed  an 
essential  ing^redient  of  the  bargain,  the  grossest  injustice  would  ensue  if  a  party 
were  suffered,  in  a  court  of  taw,  to  say  he  would  retain  all  of  which  the  title 
was  good,  and  recover  a  proportionate  part  of  the  purchase  money  for  the  rest. 
Possibly  tlie  part  which  he  retained  might  not  Iiave  been  sold,  unles.i  ths  other 
part  had  been  taken  at  the  same  time ;  and  ought  not  to  be  valued  in  proportion 
toitsestent,  but  according  to  the  various  circumstances  connected  with  it.    But 


Gooi^lc 


■4USJ        FET  ON  SPECIFIC  PEBFORMANCE  OF  CONTRACTS. 

from  the  nature  of  the  oontract,  or  the  property  that  ie  the 
subject  of  it,  or  upon  matters  known  to  both  parties,  one  of 
them  can  prore  that  Che  one  transaction  waa  dependent  on 
the  other,  the  two  form  one  contract,  although  there  may  be 
no  express  statement  to  that  eSecU^f)  And  the  parties  by 
their  subsequent  dealing  may  convert  two  or  more  distinct 
contracts  into  an  entire  one,  as  by  entering  into  one  contract 
tor  the  sale  of  the  several  subject  matters  at  one  a^regate 
price.(^)    Thus  where  A.  purchased  by  auction  three  lots  of 


&  court  of  equity  may  inquire  into  all  tlie  ciicumstSiDces,  and  may  ascertain 
bow  far  one  part  of  the  bargain  formed  a  material  i^und  for  Uie  rest,  and  roa^ 
ftward  a  compensation  according  to  the  real  state  of  the  transaction.  In  thia 
cue,  however,  no  such  question  arises;  for  it  appears  to  me  that,  alChoucb  both 
pieces  of  ground  were  bargained  for  at  the  same  time,  we  must  conaider  the 
bargain  as  condsling  of  two  distinct  contracts ;  and  that  the  one  paTt  was  sold 
for  £300,  and  the  otber  for  £700."  Morton,  J.,  then  continued:  "Had  the 
plaintiff  bid  off  the  cow  at  one  price,  and  the  hay  at  another,  although  he  had 
takenone  bill  of  gale  for  both,  it  would  have  come  williin  the  principlesoitheaboye 
case."  Another  case  in  point  is  Kobineon  v.  Qreen,  8  Hetc.,  1S&.  Thst  was  an 
action  of  assumpsit  to  recover  compensation  for  serrlces  rendered  by  the  plain- 
tift  to  the  defendant  as  an  auctioneer,  in  selling  aevenly-six  lots  of  wood.  The 
plaintiff  was  a  licensed  auctioneer  for  the  county  of  Middleaei.  Two  of  the  lota 
of  wood  sold  were  In  the  county  of  Middlesex,  and  the  rest  were  in  the  county 
of  Suffolk.  The  defendant  contended  that  the  claim  of  the  plaintiff  was  entire; 
that  part  of  it  was  a  claim  for  services  which  were  illegal,  in  selling  property 
oat  of  his  county;  and  that  the  contract  being  entire,  and  the  consideration,  as 
to  part,  at  least,  illegal,  the  action  could  not  be  maintained.  But  Chief  Justice 
Shaw  decided  (o  die  contrary,  upon  the  grounds  that  nIaintiS's  claim  for  com- 
pensation arose  upon  each  several  sale,  and  was  complete  upon  the  conclusion 
of  every  such  safe.  Thai  there  was  express  promise  to  pay  him  a  fixed  sum 
upon  the  termination  of  the  entire  sale  of  all  the  lots;  and.  therefore,  part  of 
the  consideration  beingillegal,  it  did  not  avoid  the  whole  contract.  See  Para. 
Contr.,  vol.  2,  p.  SO.  But  where  a  contract  for  the  sale  and  delivery  of  prop- 
erty consists  of  several  agreements,  independent  of  each  other,  and  the  Vendor 
fulfills  the  agreement  to  be  the  first  performed,  but  vioiales  all  the  others. 
Qu«ere,  can  he,  after  he  has  violated  all  other  agieeroenU,  recover  the  price  of 
me  property  delivered  under  the  first  agreement !  McKnight  v.  Dunlop,  4 
Barb.,  38.  Woods  v.  Russell.  5  B.  &  Aid,  043,  is  also  in  point.  Thert  a  ship 
was  built  upon  a  speciul  contract,  to  the  effect  that  given  portions  of  the  price 
should  be  pwd  according  to  the  progress  of  the  work,  to  wit:  part  when  the 
keel  was  laid,  part  when  the  light  plank,  and  the  remainder  when  the  ship  was 
launched.  It  was  held  that  there  arose  a  separate  contract  for  each  installment, 
and  therefore  that  when  the  keel  was  laid,  or  any  other  part  of  the  ship  for 
which  an  installment  was  to  be  paid  was  complcUKl,  that  an  action  could  be 
immediately  maintained  to  recover  the  instaUment.  Jn  Wright  v.  Petrie,  1  8. 
&  M.  Ch.,  383,  it  was  decided  that  where  a  contractor,  constructing  a  railroad, 
is  to  be  paid  by  iDstaiiuients  as  the  work  advances,  the  contract  is  not  entire, 
and  the  contractor  may  recover  a  ratahlo  portion  of  the  contract  price  accord- 
ing to  the  amount  of  work  done,  whenever  the  contract  may  be  abandoned. 
Bee  Cunningham  v.  Morrell,  10  John  H.,  202;  Tompkms  v.  Elliott,  IJ  Wend,. 
488;  Goodwin  v.  Holbrook,  4  id.,  S37;  Doi  v.  Day,  3  id.,  856;  Baldwin  v. 
Mann,  2  id.,  B&9;  Sage  v.  Hanncy,  id..  533;  Gould  v.  Alien,  1  id.,  182;  Bead  v. 
Moore,  IB  John.  R.,  237;  Bob  v.  Montgomery,  20  id.,  15;  Gaseiy  v.  Price,  16 
id.,  36»;  Haiden  v.  Kfeitsinger,  17  id.,  893. 
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100  shares  each,  and  after  the  sale  received  the  sharea,  paid 
the  price,  and  received  a  bill  of  parcels  describing  the  trans- 
action as  a  sale  of  300  shares :  it  was  held,  that  as  each  lot 
was  knocked  down  there  was  a  distinct  contract  for  the  sale 
of  100  shares,  but  that  the  subsequent  dealings  showed  that 
the  parties  treated  the  transaction  as  one  entire  sale  of  300 
shares.  (?) 

§  §07.  The  mere  fact  of  different  prices  being  fixed  for 
different  parts  of  the  subject  matter  of  the  contract,  will  not 
necessarily  make  it  divisible :  so  where  a  person  went  into 
a  shop  and  bought  various  goods  at  distinct  prices  for  each, 
the  contract  was  still  held  to  be  single.(m)  And  where  one 
price  was  fixed  for  the  Land,  and  another  (a  valuation 
price)(M)  for  the  timber,  and  the  vendor  could  not  show  a 
title  to  all  the  timber  by  reason  of  the  copyhold  tenure  of 
parts  of  the  estate,  which  were  not  distinguishable  from  the 
freehold ;  the  court  held  that  that  was  only  one  contract, 
that  conseqaently  the  vendor  was  only  bound  to  make  out 
the  title  according  to  the  contract,  and  that  the  title  to  the 
land  was  the  title  to  the  timber  ;  and,  as  the  conditions  of 
Bale  provided  for  the  copyhold  tenure  as  to  the  lands,  the 
contract  was  enforced  as  a  whole.(o) 

§  808.  In  a  case  in  which,  by  the  same  contract,  A.  con- 
tracted to  sell  an  estate  to  B.,  and  B.  contracted  to  sell 
another  estate  to  A.,  the  contracts  in  resx)ect  of  the  two 
estates  wore  held  to  be  independent  of  one  another  :(^) 
whilst  in  a  case  of  cross  contracts  for  the  sale  of  goods,  tho 
court  of  exchequer  held  the  contracts  dependent.(y) 

§  800.  Where  the  contract  itself  contains  a  provision  for 
its  piecemeal  execution,  the  contract  is  treated  as  divisible. 
So  in  a  building  contract,  where  the  landowner  agreed  to 
grant  separate  leases  of  separate  plots  as  and  when  the 
buildings  on  each  plot  reached  a  certain  stage,  it  was  held 
that  the  contract  might  be  performed  in  separate  parts,  and 
that  it  was  no  answer  to  the  builder  or  his  assign  who  sued 
for  its  performance  as  regards  one  plot  to  show  that  it  was 
not  performed  by  the  builder  as  regards  other  plots,  (r) 

(/)  Fnnklyn  v.  Lamonil.  4  C.  B.,ffl7.  (o)  Crane  t.  Lavrance,  9  Ha..  402-  Cmniia 

(■DBaldOTT.Parker.aB.AC.jST,              -  T.  Koene.  B  Hb.,  (BB.                                      "* 

{n)  Cf.  Rlehirdpon  v.  Smllb.  L.  R  5  Ch.,  tp)  Croome  T.  LecllHrd,  3  Ht.  £  E    ssi 

S18,aBdiDpn.iUT,  14}  AUInion  t.  Smitti,  U  It  A  wi.SM.' 
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g  810.  In  like  manner,  where  there  are  two  contempo- 
raneous contracts  which  the  parties  intended  to  be  sepa- 
rated, the  court  will  treat  them  as  separate,  and  will  not 
allow  an  objection  to  the  one  contract  to  bar  the  perform- 
ance of  the  other.  («) 

§811.  It  is,  as  we  have  already  seen,  a  principle  of  the 
court,  that  it  will  not  compel  specific  performance  of  exe- 
cutory contracts  unless  it  can  at  the  time  execute  the  whole 
contract  on  both  sides.'  On  this  principle,  where  there  was 
a  contract  between  two  neighboring  landholders  to  change 
the  course  of  a  stream,  and  one  of  the  terms  of  the  contract 
was  that,  if  any  damage  should  accrue  to  the  lands  of  the 
defendant  from  a  dam  which  was  agreed  to  be  erected,  the 
plaintiff  would  give  an  equivalent  in  land  to  the  defendant, 
the  quantity  of  land  to  be  ascertained  by  arbitrators  ;  this 
being  a  thing  which  the  court  could  not  do  in  prasenti,  and 
the  court  holding  that  the  parties  entering  into  a  covenant 
to  do  it  would  not  be  a  specific  performance  of  the  contract, 
the  bill  was  dismissed,  as  the  whole  contract  could  not  be 
carried  into  effect.  (^  And  where  the  owner  of  a  patented 
invention  entered  into  a  contract  with  certain  persons,  who 
with  himself  were  to  form  a  company,  to  the  promotion  of 

T.  Hcndel.BCti.       (f)  GemlB  v.  Edwaidi.a  Di.  ft  Wu.,M 

<  Tnut  ertaied  under  a  amtract.]  Where  a  trust  has  been  created  uader  a 
coQtract,  wMch  is  sought  to  be  enforced,  a  party  cauDOt  clsim  the  benefit  of 
fluch  portions  as  are  to  hl«  odfantage,  and  repudiate  the  rest.  Pajol  t.  HcEliii- 
lay,  43Cal.,  698;  see,  also,  Kraft  v.  De  Forest,  03  id.,  656. 

Gintraet  ai  to  p&rforJTtarue  of  future  aett,  fthith  the  court  cannot  compel.']  la 
guch  case  specific  performance  will  be  refused.  The  chancellor  said  in  Oervsis 
T.  Edwards,  2  Dr.  &  W.,  80:  "Aa  far  as  the  merits  of  the  case  go,  I  would 
decree  the  specific  performance  of  the  contract ;  but  I  do  not  see  how  it  is  pos- 
sible. If  I  do  execute  it  at  all,  I  must  execute  it  in  toto;  and  bow  can  I  exe- 
cute it  prospectively  ?  The  court  acts  only  on  the  principle  of  executing  it  in 
ipecie,  and  in  the  very  terms  in  which  it  has  been  made.  Therefore,  when  you 
come' to  the  specific  execution  of  a  contract  containing  many  particulars,  you 
must  see  that  it  is  possible  to  execute  it  effectively.  The  court  cannot  say  that 
when  an  event  arises  hereafter,  it  will  then  execute  it.  In  the  case  of  a  flecree 
for  the  execution  of  a  contract  for  the  sale  of  timber,  it  is  no  objection  that  it 
is  to  l>e  cut  at  intervals.  That  is  certain,  and  there  mere_  delay  will  not  pre- 
vent the  court  from  executing  it.  There  the  agreement  is  executed  in  ipicie. 
The  court  decrees  to  one  the  very  timber  contracted  for;  to  the  other,  the  very 
price.  If  I  am  called  on  now  to  execute  the  agreement,  I  can  only  specifically 
execute  a  portiou.  whereas  I  am  bound  to  execute  all.  No  precedent  has  been 
cited;  but,  Indeed,  none  is  necessary.  It  is  a  question  of  principle;  and  I  am 
clearly  of  opinion  that  if  I  give  a  decree  now,  it  would  not  be  a  specific  execu- 
tion of  the  contract,  but  only  a  declaration  that  there  ought  to  lie  a  specific 
execution  of  it  hereafter.  I  must  therefore  leave  the  plwntill  to  his  remedy  at 
law."  See,  also,  Fallon  v,  Ilailroad  Co.,  1  Dillon,  131;  Stoclier  v.  Wedder- 
burn,  8  K.  &  J-  888. 
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which  he  waa  to  give  his  eerrices  for  two  years,  and  he  was 
to  do  his  best  to  improve  the  invention  for  the  benefit  of  the 
company,  and  on  the  refusal  of  these  peraoOB  to  go  forward 
with  the  company,  the  patentee  filed  a  bill  for  the  specific 
performance  of  the  contract :  the  court  held,  on  demurrer, 
that  as  it  would  have  been  impossible  to  enforce  against  the 
plaintiff  the  stipulations  on  his  part,  he  coold  not  sue  for 
performance ;  and  further,  that  the  court  could  not  carry 
the  contract  into  effect  by  directing  the  parties  to  execute  a 
deed,  for  the  contract  was  to  do  certain  acts,  and  not  to 
execute  covenants  to  do  them.(u) 

§  819.  So,  again,  where  a  contract  was  entered  into  by  a 
shipbuilder  to  alter  a  ship,  and  it  was  agreed  that  in  default 
of  performance  by  him  the  owners  might  enter  and  make 
the  alterations :  default  was  made  by  the  shipbuilder,  where- 
upon the  owners  filed  a  bUl  to  enforce  their  right  to  enter 
and  make  the  alterations :  but  on  demurrer  the  bill  waa  dis- 
missed. (?)) 

§  813.  So  wherever  that  which  the  plaintiff  is  to  give  as 
the  consideration  moving  from  him  is  something  to  be  done 
at  a  future  time,  and  which  the  court  cannot  enforce,  spe- 
cific performance  of  the  contract  will  be  refused,  (w) 

§  814.  The  principle  that  the  court  wiU  not  partially 
enforce  contracts  is  illustrated  by  many  other  cases.  Thus, 
where  there  was  a  partnership  contract  for  an  absolute  term 
of  years,  leaving  uudefined  the  amount  of  capital  and  the 
manner  in  which  it  was  to  be  provided,  this  being  a  con- 
tract which  in  its  entirety  the  court  could  not  enforce,  the 
court  refused  to  enforce  it  in  part,  by  refusing  the  represen- 
tatives of  a  deceased  partner  a  decree  for  the  dissolution  of 
the  partnership  and  the  sale  of  the  partnership  property,  (a;) 
And  in  another  case  the  court  refused  to  separate  the  parts 
of  an  award  which  were  capable  of  specific  performance 
from  those  which  were  not.  (3/) 

§  813.  It  is,  as  will  have  been  already  gathered,  imma- 
terial whether  the  things  which  the  conrt  cannot  specifically 
enforce  are  to  be  done  by  the  plaintiff  or  by  the  defendant. 

In)  ShMkBT  *.  WMderbarn.SS.  &J.,S9e.  <«)  Doinii*.  ColUni.fl  Ha..  US. 

(v)  Kmebuiti'  Tndlug  Co.  t.  Budot,  L.  Ig)  N!cksl«  T.  Sanoock,  7  De  U.  M.  A  Q., 

B.]SEq.,lS.  SOD.     See,  alu,  VBMlltart  T.  Vuslltut,  IK. 

<w)  Per  WI«»m,T.C.,  In  Waring  T.  Hu-  *  J  ,  BS.aDrmadlDea.  *  J.,  Hfi. 
fdMMer,  ebeflleld  aod  LinoolnaUra  BaUwaT 
C(k,THa,4n. 
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So  where  the  defendant  agreed  to  grant  a  lease  of  a  coal 
mine  to  the  plaintiff,  and  the  plaintiff  agreed  to  employ  the 
defendant  aa  manager,  specific  performance  of  the  part  rela- 
tive to  the  lease  was  refu8ed.(z) 

§  816.  Where  the  contract  stipulates  for  fature  acts,  bnt 
is  sjlent  as  to  any  deed  to  be  executed  to  secure  their  per- 
formance, the  court,  as  we  have  seen,  will  not  consider  the 
execution  of  such  a  deed  any  performance  of  the  stipula- 
tion. Other  cases  have  arisen,  where  the  contract  contemp- 
lates some  deed  or  obligation.  Where  there  was  a  contract 
to  execute  works  of  such  a  nature  that  the  court  could  not 
superintend  their  performance,  and  in  the  contract  was  a 
stipulation  that  the  contractors  should  give  a  bond  to  secure 
the  performance  of  the  contract :  the  coni-t,  refusing  to  de- 
cree performance  of  the  works,  refused  also  to  decree  the 
execution  of  the  bond,  as  that  would  have  been  a  piecemeal 
performance  of  the  contract,  and  the  stipulations  as  to  the 
works  were  the  substance  of  the  contract,  and  that  as  to  the 
bond  only  incident  to  them. (a) 

§  817.  But  where  the  contract  is  to  do  a  tiling,  and  to 
execute  a  deed  for  that  purpose,  and  this  deed  covers,  so  to 
say,  the  whole  of  the  contract,  or  the  whole  of  so  much  of 
the  contract  as  is  incapable  of  immediate  performance,  the 
court  vfill,  it  seems,  enforce  the  contract  by  the  execution 
of  the  deed,  though  the  acts  to  be  done  be  future  and  to  be 
done  from  time  to  time.(&)  The  real  contract  here  which 
the  court  enforces  is  a  contract  to  execute  the  deed. 

§  818.  In  Wilson  v.  The  West  Hartlepool  Harbor  and 
Railway  Co.,(c)  the  company  agreed  to  sell  to  the  plaintiff 
a  plot  of  land  near  their  line,  and  the  contract  contained 
terms  as  to  the  company  laying  down  a  branch  railway,  and 
as  to  the  plaintiff  using  preferentially  the  defendants'  line 
of  raUway.  liord  Romilly,  M.  R.,  granted  specific  per- 
formance, and  his  decree  was  affirmed  by  the  judgment  of 
Turner,  L.  J.,  who  held  that  the  parties  mast  have  intended 
that  the  user  of  railway  which  was  necessarily  prospective 
should  be  secured  by  covenant.  Knight  Bruce,  L.  J.,  dis- 
sented. The  view  of  Turner,  L.  J.,  api)ear8  consonant  to 
the  ordinary  course  of  business  and  in  furtherance  of  justice, 

(a)  Ogden  y.  fouEck,  I  Da  S.  T.  ft  J„  «H. 

(b)  Smth  WklM  aiiUwar  Co.  t  WtUim,  1 
K.  A  J  ,  IM;  a.  (J.,  B  Da  O.  U.  A  Q.,  WO. 
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g  810.  The  cases  on  marriage  contracts  strongly  illastrate 
the  principle  that  the  entire  contract  mnat  be  carried  into 
effect.  With  regard  to  these,  it  has  been  urged  that  as  the 
court  interfere  in  behalf  of  those  who  are  purchasers,  or 
considered  as  such  by  the  court,  but  declines  to  aid  volun- 
teers, so  when  the  court  specifically  executes  a  settlement, 
its  interference  should  be  confined  to  limitations  in  favor  of 
purchasers,  and  not  extended  to  volunteers.  The  court, 
however,  has  applied  the  principle,  that  the  whole  or  no 
part  of  the  contract  shall  be  executed,  to  marriage  contracts 
as  well  as  to  other  contracts.  "There  is  no  instance,"  said 
Lord  Hardwicke, ((?)  "of  decreeing  a  partial  performance  of 
articles — the  court  must  decree  all  or  none ;  and  where  some 
parts  have  appeared  very  unreasonable,  the  courts  have  said 
we  will  not  do  that,  and,  therefore,  as  we  must  decree  aU  or 
none,  the  bill  has  been  dismissed."  In  a  case  where  a  hus- 
band sued  the  heir  of  his  wife,  who  was  the  settlor,  on  a 
a  covenant  to  settle  land,  the  specific  performance  waa  not 
restricted  to  his  estate,  but  carried  to  a  limitation  to  a  niece 
of  the  wife,  who  was,  of  conrae,  a  collateral,  (e) 

§  S30.  The  cases  of  exception,  or,  rather,  of  apparent  ex- 
ception, to  the  principle  in  question  may  now  be  considered. 

§  831.  (1)  It  is  hardly  needful  to  repeat  that  the  princi- 
ple will  not  apply  to  contracts  which,  though  they  may  be 
entire  and  single  in  themselves,  contemplate  a  separate  and 
piecemeal  performance  of  separate  parts.  There,  in  the 
absence  of  other  objection,  the  court  will  carry  into  effect 
the  intention  of  the  parties  (/) 

§  8»a.  (3)  The  principle  in  qaestion  is  strictly  applica- 
ble to  executory  contracts. (flf)  It  does  not  apply,  in  terms, 
to  execute^  contracts.  In  Kigby  v.  Great  Western  Rail- 
way Co., (A)  the  company  had  demised  the  Swindon  refresh- 
ment rooms  to  the  plaintiffs  for  ninety-nine  years ;  the'lease 
contained  various  covenants,  one  of  which  the  plaintiffa 
sought  to  enforce  by  injunction ;  an  objection  was  made 
that  ■'.lie  lease  contained  other  covenants  which  the  court 
could  not  enforce ;  and  Wigram,  V.  C,  made  these  observa- 
tion :{i)  "  I  cannot  go  the  length  of  the  defendant's  propo- 

Jd)  Id  OoriDi  T.  Ka^  I  Atk_  ISO.  (a)  8OT  rann.  f  SI. 

t)  D«v«iMrtT.  Blahopp.lt.  AC  C.C.,  W  lEU/ ClL,W«i  8.C.,OBappMl,lt«. 

■,B.C;irh.,KB.  U. 

if)  WUUntOD  T.  ClemraU,  L.  B.  8  <».,  IM.  (1}  IB  L.  i.  Cb..  STI. 
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Bition,  that  the  plaintiffs  are  not  to  be  protected  by  injunc- 
tion, only  because  there  are  other  covenants  to  be  performed 
by  them  which  may  be  possibly  broken  hereafter.  It  wonid 
be  more  correct  to  say  that  where  the  mnta^  rights  of  the 
parties  rest  in  coTenant,  each  party  is  pri-ma  facie  entitled 
to  enforce  his  right  in  equity  or  at  law,  according  to  the 
nature  of  the  covenant  which  may  be  broken.  I  cannot 
doubt  but  that  this  court  would,  at  the  suit  of  a  landlord, 
restrain  a  tenant  for  years,  under  a  husbandry  lease,  from 
ploughing  up  ancient  pasture,  where  he  had  bound  himself 
by  covenant  not  to  do  so  ;  and  it  would  be  no  answer  to  such 
a  bill  for  the  tenant  to  say,  that  the  landlord  was  under 
covenant  to  find  him  rough  timber  for  repairs,  which  cove- 
nant might  possibly  be  broken  by  the  landlord  before  the 
expiration  of  the  lease.  That  is  a  very  different  case  from 
that  of  Ctervais  v.  Edwards.(^')  On  the  other  hand,  I  am 
not  prepared  to  go  the  length  of  the  plain  tifTs  ai^ument. 
It  would  not  be  difficult  to  suppose  a  case  in  which  great 
injustice  might  be  done  by  compelling  a  party  specifically 
to  perform  a  particular  covenant. ' ' 

§  833.  A  similar  view  was  enunciated  and  acted  upon  by 
Lord  Selbome  in  the  case  of  Wolverhampton  and  Walsall 
Railway  Co,  v.  London  and  North  Western  Railway  Co., (A) 
where  the  plaintiffs  sought  an  injunction  on  the  ground  of 
the  stipulations"  contained  in  a  contract  between  the  com- 
panies sanctioned  by  act  of  Parliament.  It  was  argued  that 
the  contract  contained  terms,  such  as  those  providing  for 
the  proper  development  of  local  traffic,  which  the  court 
could  not  perform  :  but  the  argument  was  repelled  by  the 
lord  chancellor,  on  the  ground  of  the  distinction  between 
injunction  as  a  right  flowing  from  an  executed  contract  and 
the  specific  performance  of  executory  contracts. 

§  834.  A  familiar  illustration  of  this  difference  between 
executory  and  executed  contracts  occurs  in  the  case  of  part- 
nership articles.  The  court  will  not,  generally  speaking, 
enforce  a  contract  to  enter  into  a  partnership  whilst  tt  re- 
mains executory  :(Q  but,  nevertheless,  when  the  partnership 
has  been  constituted,  the  court  will  by  injunction  enforce 
the  performance  of  particular  terms,  though  it  may  be  in- 

L.  a.  T  Bq!,  IH.  See 
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competent  to  enforce  all  the  terms  :(»i)  this  is  the  common 
course  of  practice  in  the  court. 

g  895.  Another  familiar  iUastration  arises  on  leases. 
The  coart  will  restrain  the  breach  of  a  covenant  in  a  lyase^ 
though  it  may  contain  other  covenants  which  the  court 
could  not  possibly  perform. 

g  836.  ($)  The  principle  in  question  is  not  to  be  extended 
to  all  cases  of  leg^  or  even  equitable  relief  on  contracts, 
though  the  contracts  may  be  executory.  The  fact  that 
future  acts  may  have  to  be  done  under  a  contract  is  no  bar 
to  relief  grounded  on  a  right  perfect  in  itself,  and  resulting 
from  past  transactions  also  under  the  contract. 

g  837.  Thus,  where  in  a  contract  for  the  execution  of 
railway  works  the  contractors,  previously  to  their  comple- 
tion, filed  a  bill  a^inst  the  railway  company,  alleging  fraud 
in  the  engineer  in  withholding  certilicates  of  work  done,  and 
asking,  amongst  other  things,  for  an  account  of  work  done  :• 
it  was  held  on  demurrer,  that  though  the  works  were  not 
complete,  and  though  the  court  might  not  be  able  specifi- 
cally to  perform  sach  a  contract,  the  plaintiffs  had  a  right, 
perfect  in  itself,  of  which  they  had  been  deprived  by  the 
alleged  acts  of  the  defendants,  and  that  they  were,  there- 
fore, entitled  to  some  relief  in  equity,  (m)  And  so,  it  seems, 
that  if  by  a  partnership  contract  it  were  stipulated  that  ac- 
counts should  be  made  up  half-yearly,  and  that  one  partner 
should  have  a  salary  proportionate  to  the  profits  to  be  so- 
ascertained,  he  might,  from  time  to  time,  institute  actions 
to  have  the  accounts  so  taken  according  to  the  contract, 
though  its  other  terms  might  not  be  the  subject  of  an  action 
for  specific  performance,  (o) 

§  898.  To  this  principle  we  may  probably  refer  the  case 
of  Lytton  v.  The  &reart  Northern  Railway  Co,  (^)  where, 
there  being  a  contract  by  the  company  to  make  and  main- 
tain a  siding  so  long  as  it  should  be  of  convenience,  the- 
clause  as  to  maintaining  it  was  held  no  objection  to  a  bill 
for  the  specific  performance  of  the  contract  to  make  it,  the 
question  of  repairs  being  a  matter  for  inquiry  when  a  breach 
of  that  part  of  the  contract  should  occur. 

(o)  Per  Wixnm,  v.  C.,  In  tbe  lut-clted. 
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§  89ft.  (4)  Iq  the  next  place,  it  must  be  observed  that 
where  the  contract  can  be  completely  performed  at  the 
time,  though  there  may  be  future  acts  dependent  on  it,  the 
court  will  be  able  to  grant  specific  performance;  as,  e.  g., 
a  contract  for  the  immediate  sale  of  timber  to  be  cut  down 
at  a  future  time,  or  at  intervals,  and  the  purchase  money 
for  it  to  be  paid  by  instalments,  (j)  The  caaes  already 
stated,  where  the  court  will  direct  the  execution  of  a  cove- 
nant to  do  future  acts,  illustrate  the  same  principle.(r) 

g  830.  (5)  It  seems  very  questionable  whether  the  prin- 
ciple that  the  court  will  not  perform  part  of  a  contract  if  it 
cannot  perform  all,  ever  applied  to  cases  where  the  impossi- 
bility of  carrying  a  part  into  execution  was  due  to  tile  de- 
fault of  the  defendant  who  set  up  this  defense.'  To  permit 
it  to  prevail,  would  be  counter  to  the  maxim  that  no  man 
shall  take  advantage  of  his  own  wrong.  In  the  case  of  the 
defendant  only  possessing  a  part  of  the  inf-erest  which  he 
has  stipulated  to  sell,  the  defect  as  to  the  other  part  is,  as 
we  have  seen,  no  bar  to  specific  performance  at  the  suit  of 
the  purchager.(*)  In  one  case,  there  was  a  contract  between 
three  railway  companies  having  reference  to  a  purchase  and 
an  amalgamation:  for  the  purchase-no  further  parliamen- 
tary powers  were  needed,  but  for  the  amalgamation  they 
were,  and,  as  regards  one  of  the  companies,  they  could  not 


f» 


tiupra,  {  iSS;  and  Me  Idfra,  ]  1121  at  (pq. 


<  In  an  actioa  lo  compel  specific  perfortniiDce  for  the  conTejf^nce  of  land, 
the  defendant  showed  (Lat  performance  was  impossible,  fur  the  reason  that 
title  had  never  been  in  him.  The  case  was  referred  against  the  defendant's  ob- 
jection. Held,  tbat  the  matter  should  have  been  disposed  of  at  the  circuit; 
that  defendant  had  a  ri^ht  to  have  his  damages  determined  bra  jury,  uid 
could  not  be  deprived  of  it.  Stevenson  v.  Baxter,  37  Barb.,  IH.  Where  a  pur- 
chaser of  land  has  been  evicted  lor  want  of  title,  there  being  no  fraud  in  the 


.  he  has  no  remedy  in  equity;  he  is  left  to  the  covenants  In  bis  deed. 
Hiddlekauff  v.  Barrick,  4  Qiil,  2S0.  The  bolder  of  a  second  mortgage  agreed 
that  if  he  bought  in  his  own  name,  or  otherwise,  at  the  sale  under  the  fore- 
closure of  his  mortgage,  be  would  reduce  the  principal  sum  secured  bj  the  first 
mortgage  by  paying  on  account  of  the  same  ^1,000,  and  also  the  arrears  of 
interest :  the  holder  of  the  latter  agreed  to  waive  his  right  to  foreclose  for  the 
whole  principal  and  interest.  Held,  that  under  such  an  agreement,  the  plain- 
tiff could  not  recover  at  law  anything  bevond  nominal  dama^  without  show- 
ing that  his  mortgage  had  been  forecTosea  for  the  whole  principal,  and  that  tlie 
mortgaged  premises  did  not  bring  suf&cient  to  pay  the  mortgage.  LiTingston 
T.  Pwnler,  19  Abb.  Pr..  38;  S.  C,  28  How.,  S17;  S.  C,  *)  Barb..  370.  In 
-Greene  v.  Woatchestxlre  R.  R.  Co.,  h.  R-,  18  Eq.,  44,  it  was  held  that  epedflo 

Erformance  may  be  decreed  of  an  agreement,  not  withstanding  the  pfaintift 
B  a  covenant  remedy  in  damaj[e8,  or  baa  entered  into  «  oegoUatloa  for* 
money  consideration  which  has  failed. 
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be  obtaiaed,  because  a  majority  of  its  shareholders  were 
adverse  to  the  scheme :  in  a  suit  relating  to  the  parchase 
the  last-mentioned  company  set  np  as  a  defense  the  impos- 
sibility of  carrying  into  effect  the  contract  as  to  the  amal- 
^m&tion ;  but  Ijord  Cottenham  overruled  the  demurrer, 
and  doubted  whether  the  defendant  company  could  say  to 
the  plaintiffs  that  they  should  not  have  the  benefit  of  such 
part  of  the  contract  as  the  defendants  could  perform,  be- 
cause they  could  not,  without  an  act  of  Parliament,  perform 
the  whole,  and  they  declined  applying  to  Parliament  to  give 
them  the  necessary  powei's.(^) 

§  831.  But  whatever  difficulties  may  have  previously  ex- 
isted on  this  point,  seem  now  to  be  removed  by  Lord  Cairns* 
act  (21  and  22  Vict.,  c  27),  and  it  may,  it  is  conceived,  be 
laid  down,  that  whei-ever  the  thing  which  the  court  cannot 
enfoi'ce  is  a  condition  inserted  for  the  plaintiff's  benefit  in 
respect  of  which  the  defendant  is  in  default,  and  where  Ihe 
court  would,  before  the  passing  of  the  act,  have  had  juris- 
diction to  enforce  the  contract  on  the  plaintiff's  waiver  of 
the  condition  for  his  benefit,  there  the  court  can  now  grant 
specific  performance  of  the  contract  so  far  as  it  is  enforcea- 
ble specifically,  and  direct  the  defendant  to  pay  damages 
for  his  non-perf  of  man  ce  of  the  condition  which  the  court 
cannot  specifically  enforce.  Thus,  in  Soames  v.  Edge,(w) 
the  plaintiff  had  agreed  to  grant  a  lease  to  the  defendant  so 
soon  as  he  should  have  built  a  new  house  on  the  land  ;  and 
the  defendant  agreed  to  accept  the  lease  when  required  and 
to  build  the  new  bouse:  the  plaintiff  filed  his  bill  praying 
specific  performance  of  the  contract  to  build  and  take  the 
lease,  also  for  damages,  either  in  addition  to  or  substitution 
for  such  relief :  on  demurrer  the  defendants  urj^ed  that  the 
court  could  not  execute  the  contract  to  build ;  that  the  lease 
was  dependent  on  the  house  being  built ;  that  the  plaintiff 
had  not  waived  the  condition,  and,  consequently,  that  Lord 
Cairns'  act  did  not  apply :  this  argument  was  repelled  by 
Lord  Hatherley  (then  a  vice-chancellor),  who  overruled  the 
demurrer,  and" held  that,  on  the  plaintiff's  waiver  of  the  con- 
dition, he  should  have  had  jurisdiction  before  the  act,  and 

(0  GreatWeatem  BallwsyCo.T.BlTmliig-  Ph_  SBT.'fDS.  See.  alio,  Narrla  T.Jaokson.l 
hua  tuid  Oxfoid  Jim«llaa  Bkllwkj  Co.,  1   J.  AU.,  aiS,  psrtlciilarlrSIS. 
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that,  therefore,  since  the  act  he  conld  give  relief  aa  to  part^ 
by  way  of  specific  performance,  and  aa  to  the  rest  by  way 
of  damages. 

§  833.  The  limits  of  this  principle  are  well  illustrated  by 
a  case  of  Norris  v.  Jack8oii,(s)  which  shortly  followed'  the 
ease  just  referred  to.  In  that  case  Cook,  through  whom  th& 
defendajit  claimed,  in  1850  agreed  with  the  plaintiff  to  grant 
him  a  lease  of  a  certain  house  and  farm,  and  on  or  before 
the  11th  of  October,  1852,  to  put  the  house  into  sufficient 
repair  and  to  erect  suitable  coach-houses,  etc.,  as  Norris- 
and  Cook  should  jointly  agree  upon,  to  the  intent  that  the 
house  and  premises  should  be  made  fit  for  the  occupation 
of  Norris  and  his  family  :  and  Norris  agreed  that  upon  due 
performance  by  Cook  of  the  foregoing  stipulations  he  would 
accept  the  lease.  These  repairs  were  never  done :  but  there 
was  no  allegation  in  the  bill  that  Cook  had  evaded  giving, 
his  consent  to  any  arrangements :  and  the  plaintiff  did  not 
waive  but  insisted  on  his  right  to  have  such  repairs  done, 
as  the  court  should  think  proper  to  fit  the  house  for  the 
occupation  of  himself  and  his  family.  The  court  held  that, 
this  was  beyond  its  powers :  that  there  was  no  contract 
which  could  be  performed  with  respect  to  repairs,  nor  any 
contract  binding  the  plaintiff  to  take  a  lease  till  the  repairs- 
had  been  done.  The  bill  was  consequently  dismissed  on 
demorrer. 

§  833.  (6)  It  was  formerly  laid  down  that  where  the 
positive  part  of  an  executory  contract  could  not  be  per- 
formed by  the  court,  it  would  not  enforce  the  negative  by 
injunction :  so  that,  for  example,  where  an  actor  had  agrt^ed 
to  act  at  a  certain  theatre,  that  being  a  contract  which  the 
court  could  not  enforce,  it  refused  to  restrain  him  by  injunc- 
tion from  acting  elsewhere  :(w)  and  where  there  was  a  con- 
tract for  hiring  and  exclusive  service  during  seven  years, 
and  for  partnership  at  the  end  of  that  time  on  such  terms  as 
should  be  mutually  agreed  on ;  the  contract  being  one  which 
the  court  could  not  perform  as  a  whole,  it  refused  to  enforce 
by  injunction  the  covenant  for  exclusive  8ervice.(a:}  Again, 
where  the  defendants  had  agreed  to  furnish  the  plaintiffs 
with  the  drawings  for  maps  which  the  plaintiffs  were  exclu- 

W  H.  A  B;  ns.    8«e,  too.  S  GIIT.,  Kt.  (x)  KImborler  T.  JeaalDgi,  t  Sin.,  S*0. 

w).Kambl«  T.  Keu,  A  Sim.,  3a. 
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sively  to  sell ;  the  court  being  unable  to  compel  the  defend- 
ants to  fnmish  these  drawings,  refused  an  injunction  to 
restrain  the  defendants  from  themselves  selling  the  maps.(^) 

g  8S4.  This  question  was  very  much  dlBcussed  in  tJie 
-case  of  Lamley  v.  Wagner,(2)  where,  there  being  an  execu- 
tory contract  in  part  positive  and  in  part  negative,  and  the 
positive  part  being  such  as  the  court  was  unable  to  enforce 
spenificaUy,  it  yet  interfered  in  respect  of  the  negative  part 
by  means  of  injunction.  In  that  case,  the  defendant  entered 
into  a  contract  with  the  plaintiflE  to  sing  at  his  theatre,  and 
not  to  sing  at  any  other ;  and  Lord  St.  Leonards  granted  an 
injunction  restraining  the  defendant  from  singing  at  any 
■other  theatre  than  the  plaintiffs,  though  the  specific  per- 
formance of  the  positive  part  would  have  been  certainly 
beyond  the  court's  power.  The  principle  was  acted  on  in 
some  earlier  cases  ;(a)  but  in  the  casw  just  cited  all  the 
authorities  on  the  subject  were  quoted.' 

§  833.  It  has  been  thought  to  follow  from  the  language 
■of  some  parts  of  the  judgment  in  Lumley  v.  Wagner(&)  that 
the  principle  of  that  case  is  not  confined  to  cases  where  the 
negative  stipulation  is  express,  but  appUes  also  to  others 
where  the  negation  is  implied.     Accordingly,  in  one  case 


ledse,  SSIm.,S98i  Clarke  v.  Price,  2  J.  Nonhern  Ralltrar  Co.  T.  Uanclieiti 

Iflf.  field  md  Llncolmhire  B«lLw«y  L'o.,( 

<e  O.H.  AG.,eM.    See,  too,  Catt  *.  A  Uoi ,  ISS     See,  also,  Hlt)s  v.  CroJl,  I  Ue  O. 

mucjB.i..  a.lCh.,65t(«horBtliB0ourtcon-  M.  4  H.,  BSTn.;  3.  C.,J  "-     ""■  " " - 

■Idereo  lb»lIheiwTenaalinquetitloii,ttioarli  Byman,  16  W.  K,  309. 


I;  Great 

.    _..  .. ir,  Shet- 

d  and  Llncolmhire  Hallway  L'o.,OI>««. 

,_, _Jin,188     See,  alBO,  Hills  y,  Croll,  1  Ue  G. 

Toorle.L.  R.lCb.,e51i«)isretbeiwurtcan.    M.  &  Q.,  BiTn.:  S.  C.,9I>li„  60;  Doggelt  T 

■Idereo  lti»lIlieiwTenaalinquetitloii,tlioarli    Byman,  16  W.  K,  309. 

In  UnnBpoaltlTO,WMln  eulif lance  ii<«atlie),        (A)  1  De  S.  M.  A  U  ,60*. 

'  It  doea  not  appear,  liowever.  that  the  doctrme  of  Lumley  v.  Wagner  has 
been  received  in  this  country.  Cases  of  this  nature  relate  to  personal  acts,  and, 
although  there  may  be  cases  in  which  damages  are  an  inadequate  relief,  and  a 
epeciflc  performance  will  alone  answer  the  complete  ends  of  justice,  yet  equity 
will  only  interfere  where  the  question  has  reference  to  property  of  some  kind. 
There  are  ' '  numerous  cases  arising  between  landlord  and  tenant,  and  In  cases 
of  partDership,  where  personal  covenants  will  lie  decreed  to  be  enforced.  They 
generally  rest  upon  the  reasons  already  stated,  the  inadequacy  of  the  remedy 
«t  law,  and  the  difficulty  of  aacertMug  the  damages.  Thus,  a  covenant  to  give 
a  lease,  or  to  renew  a  lease,  has  been  required  to  be  executed,  and  to  contain 
also  a  covenant  for  further  renewal.  So  an  aj?reement  to  form  a  partnership 
and  execute  articles  accordingly,  may  be  specincally  enforced."  Willard's  E^. 
Jur.,  277.  It  was  upon  the  ground  of  partnerskip  that  the  doctrine  of  Morns 
T.  Coleman,  18  Yes.,  487.  was  received  into  this  country.  But  it  is  expressly 
decided,  that  "where  there  is  no  partnership  between  the  parties,  and  the  de- 
fendant has  violated  hia  engu^^cment  to  one  theatre  and  formed  a  conliicting 
engagement  with  another,  a  court  of  equity  will  not  interfere  either  aciiwls/  or 
neffatiDdy  to  prevent  the  performance  of  the  other."  Willard's  Eq.  Jur.,  377. 
And  it  is  continued  by  tlie  same  author,  "that  the  court  possessing  no  means 
to  enforce  the  contract,  the  parties  will  be  left  to  their  remedy  at  law."  See 
De  Itivaflnola  v.  Eean,  4  Paige,  204,  and  ante,  note  (3),  chap  4,  pt.  3. 
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where  an  actor  had  entered  into  a  contract  to  perform  oa 
certain  nights  at  Sadler's  Wells  Theatre,  but  without  any 
atipnlation  that  he  would  not  perform  elsewhere,  Lord 
Hatherley  (then  Wood,  V.  C.)  restrained  him  from  acting 
at  any  other  place  tlian  the  plaintiff's  theatre  on  the  nights 
on  which  he  had  agreed  to  act  there.(e)  In  Fechter  v.  Mont- 
gomeTy,{d)  Lord  Romilly,  M.  B.,  though  refusing  an  in- 
junction on  other  grounds,  does  not  seem  to  have  doubted 
the  jurisdiction  in  a  like  case:  and  in  Montague  v.  Flock- 
ton,(e)  Malins,  V.  C.^  granted  au  injunction  on  a  similar 
contract  by  an  actor  after  a  full  discussion  and  considera- 
tion of  the  authorities. 

§  836.  Another  class  of  cases  in  which  the  courts  have 
implied  a  negative  are  suits  on  charter-parties.  De  Mattos 
V.  Gibson(_/')  was  the  first  case  where  this  question  arose. 
There  the  defendant  Curry  being  about  to  purchase  ii  ship 
contracted  by  charter-party  .with  the  plaintiff-  to  carry  for 
him  a  cargo  of  coals  from  Newcastle  to  Suez.  Curry  then 
bought  the  ship  and  mortgaged  it  to  Gibson  with  notice  of 
the  charter-party.  The  bill  was  filed  to  restrain  Gibson 
from  interfering  with  the  voyage  contracted  for:  Curry  was 
afterwards  added  as  a  defendant,  and  the  plaintiff  moved 
for  an  injunction  before  Lord  Hatherley  (then  Wood,  V.  C), 
who  refused  the  motion  on  the  ground  that  the  case  wa» 
not  within  the  principle  of  Lumley  v.  Wagner,  (p)  and  that 
the  whole  matter  sounded  in  damages.  The  lord  justices 
on  appeal  granted  an  injunction,  Knight  Bruce,  L.  J.,  hold- 
ing it  to  be  the  duty  and  within  the  power  of  the  conrt  to 
prevent  the  commission  or  continuance  of  the  breach  of 
such  a  contract,  when,  its  subject  being  valuable,  as,  for 
instance,  a  trading  ship  or  some  costly  machine,  the  origi- 
nal owner  and  possessor,  or  a  person  claiming  under  him 
with  notice,  having  the  physical  control  of  the  chattel,  is 
diverting  it  from  the  agreed  object,  that  object  being  of  im- 
portance to  the  others.  Turner,  L.  J.,  put  his  judgment 
upon  the  fitness  of  retaining  mattei-s  as  they  were  until  at 
the  hearing  the  important  questions  in  the  suit  should  be 

{c)  WcbBterv.  Dillon,  8  Jur.  (S.B.),*^;  B       (/|  4D(G.  Jt  J.,  218,  where  the  case  cao  be 

W.  a,ea;.  trSMd  througb  lis  Btsgea  up  U  the  sppetL 

id)  33  Iteav  ,23*  Sre.  loo,  LenTltt  t  Wil.  n\)in  the  hearing  uf  the  cause. 
ttema  (Jeuel,  M,  R.),  U  Sol.  Jouru.,  '06.  ig)  I  De  3.  H.  Sc  Q.,  Bvi. 

(«)  L.  K  iaEq.,lGS. 
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decided.  The  cause  then  came  before  Lord  Hatherley  (then 
"Wood,  V.  C),  at  the  hearing,  who,  after  a  full  argument, 
dismissed  the  bill :  and  bis  decision  was  brought  by  appeal 
before  Lord  Chelmaford,  who  held  that  a  vessel  under  char- 
ter "ought  to  t>e  regarded  as  a  chattel  of  peculiar  value  to 
the  charterer,  and  that  although  a  court  of  equity  cannot 
compel  a  specific  performance  of  the  contract  which  it  con- 
tains, yet  that  it  will  restrain  the  employment  pf  the  vessel 
in  a  different  manner,  whether  such  employment  is  ex- 
pressly or  impliedly  forbidden,  according  to  the  principle 
so  fully  expressed  in  the  case  of  Lumley  v.  Wagner."  But 
he  affirmed  the  dismissal  of  the  bill  on  the  ground  that 
neither  of  the  defendants  had  done  anything  to  hinder  the 
voyage. 

§  S37.  The  case  of  Sevln  v.  De8landes,(ft)  before  Loi-d 
Komilly,  M.  R.,  followed  He  Mattos  v.  GHbBOn,(()  and  there 
.an  injunction  was  granted,  both  on  interlocutory  motion 
and  at  the  hearing,  to  restrain  the  defendant  from  doing 
any  act  inconsistent  with  the  charter-party,  which  did  not 
contain  any  express  negative  clauses. 

§  838.  It  is  not  easy  to  see  the  limits  to  which  the  doc- 
trine of  an  implied  negative  might  be  carried :  for  as  A.  and 
not  A.  include  the  whole  world,  it  follows  that  a  contract 
to  sell  to  A.  or  to  sing  at  A,  must  imply  a  negation  of  a  sale 
to  not-A,  or  a  singing  at  not-A :  and  if  injunction  is  to  be 
granted  where  specific  performance  might  be  impossible, 
the  logical  conclusion  of  the  doctrine  would  be  a  great  and 
rathi^r  formidable  enlargement  of  the  jurisdiction  of  equity. 
Such  an  enlargement  of  the  doctrine  would  be  contrary  to 
a  dictum  of  Iiord  Cottenham,  couched  in  the  form  of  a 
question,  in  Heathcote  v.  The  North  StafFordshire  Railway 
Co.,{f)  where  he  asked :  "  If  A.  contract  with  B.  to  deliver 
goods  at  a  certain  time  and  place,  will  equity  interfere  to 
prevent  A.  from  doing  anything  which  may  or  can  prevent 
him  from  so  delivering  the  goods?" 

§  »»».  In  De  Mattos  v.  Gibson,  Lord  Hatherley  (then 
V.  C),  thought  the  implication  of  a  negative  stipulation 
was  to  be  confined  to  cases  in  which  "  the  breach  of  a  posi- 
tive agreement  involves  specific  damage  beyond  thiit  of  the 
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mere  non-performance  of  the  agreement  itself  " — the  special 
damage  (in  Miss  Wagner's  case)  resulting  from  her  singing 
•elsewhere  at  a  rival  theatre,  vMra  the  non-performance  of 
her  contract  to  sing  at  the  plaintiff  s  theatre ;  and  in  another 
case,  the  same  learned  jai^e  observed  that  the  instances  in 
which  the  court  had  found  it  possible  to  infer  the  negation 
were  very  few  and  special.  (*) 

§  840.  In  Pothergill  v.  Rowland,  (Z)  Jessel,  M.  R.,  had 
before  him  a  bill,  based  on  a  contract  for  the  sale  of  all  the 
coal  from  a  particular  colliery  for  a  certain  period,  which 
prayed  for  an  injunction  against  selling  the  colliery,  except 
subject  to  the  contract,  and  against  disposing  of  the  coal 
except  for  the  purpose  of  the  performance  of  the  contract. 
His  lordship  observed  that  he  could  not  find  or  seize  any 
^Btinct  line  dividing  the  two  classes  of  cases,  that  is,  the 
class  in  which  the  court  not  being  able  to  grant  speciric  per- 
formance grants  an  injunctioD,  and  the  class  in  which  it 
does  not  grant  the  injunction :  and  he,  therefore,  following 
the  dictum  of  Lord  Cottenham,  allowed  a  demurrer. 

§  841.  The  doctrine  in  Lnmley  v.  Wagner(ffi)  has  been 
■criticised  by  Lord  Selbome  :  and  after  his  observations  it  is 
doubtful  whether  the  mere  presence  of  a  negative  stipula-^ 
tion  can  be  relied  on,  if  the  contract  is  not  such  in  its  nature 
as  to  be  the  proper  subject  of  equitable  jurisdiction.  "  It 
wassoughtinthatcase,"  8aidhislordship,(7i)  "  to  enlarge  the 
jurisdiction  on  a  highly  artificial  and  technical  ground,  and 
to  extend  it  to  an  ordinary  case  of  hiring  and  service,  which 
is  not  properly  a  case  of  specific  perfoiinance  :  the  techni- 
cal distinction  being  made,  that  if  yon  find  the  word  '  not ' 
in  an  agreement — 'I  will  not  do  a  thing'— as  well  as  the 
words  '  I  will,'  even  although  the  negative  term  might  have 
been  implied  from  the  positive,  yet  the  court,  refusing  to 
act  on  an  implication  of  the  negative,  will  act  on  the  ex- 
pression of  it.  I  can  only  say,  that  I  should  think  it  was 
the  safer  and  the  better  rule,  if  it  should  eventually  be 
adopted  by  this  court,  to  look  in  all  such  cases  to  the  sub- 
stance and  not  to  the  form.  If  the  substance  of  the  agree- 
ment is  such  that  it  would  be  violated  by  doing  the  thing 

<t)  Peto  V.  Brighton,  Cckfleld  and  Tau-  («)  1  De  Q.  H.  A  G.,  601. 

briagotVelLsEallwaTCo,  1  a.ftM.,«8,«B.  (n|  In  Wolvorhampton  mi  WalMll  lUU- 

(0  L..  B.  IT  bq.,  tSi.    DUUngulsb  Jonea  i.  "naj  Co.  v.  Loadon  and  Noitli  Wenern  ftall- 

HorU,  L.  B.  »  Bq.,  i».  wa;  Co.,  L.  a.  IB  Sq.,  MO. 
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soaght  to  be  prevented,  then  the  question  will  arise,  whether 
this  is  the  court  to  come  to  for  a  remedy.  If  it  is,  I  cannot 
think  that  onght  to  depend  on  the  nee  of  a  negative  rather 
than  an  affirmative  form  of  expression.  If,  on  the  other 
hand,  the  substance  of  the  thing  ia  such  that  the  remedy 
ought  to  be  sought  elsewhere,  then  I  do  not  think  that  the 
forum  ought  to  be  changed  by  the  use  of  a  negative  rather 
than  an  affirmative." 

§  843.  The  view  thus  plainly  expressed  by  Lord  Selbome 
had  been  indicated  in  an  earlier  caee  before  Lord  Hatherley, 
when  vice-chancellor.  The  object  of  the  bill,  in  that  case, 
was  to  enforce  the  specific  performance  of  a  contract  to  em- 
ploy the  plaintiff  as  a  broker,  which  contained  a  stipula- 
tion that  the  plaintiff's  name  should  appear  in  all  advertise- 
ments of  the  company.  To  it  the  defendant's  demurred, 
and  the  only  point  on  which  the  judge  entertained  any 
serious  question  was  whether  the  stipulation  aa  to  adver- 
tisements did  not  bring  the  case  within  the  principle  of 
Lumley  v.  Wagner  ;(o)  but  he  determined  that  it  did  not, 
jind  that  as  the  defendants  did  not  employ  the  plaintiff  as 
broker,  the  court  could  not  restrain  their  issue  of  advertise- 
ments omitting  his  name.(^) 

§  843.  The  position  of  that  branch  of  the  law  on  which 
Lumley  v.  Wagner  is  the  leading  authority  can  hardly  be 
said  to  be  very  satisfactory.  It  may,  it  is  conceived,  be  con- 
cluded that  the  principle  of  this  case  will  not  be  extended  ; 
that  negative  stipulations  will  not  be  implied  except  in  the 
cases  where  the  courts  have  already  done  so  ;  and  that  even 
the  presence  of  an  express  negative  stipulation  will  not  be 
found  a  sufficient  ground  for  jurisdiction  unless  the  con- 
tract is  of  a  kind  of  which  specific  performance  can  be 
granted.  In  other  words,  it  Is  probable  that  the  court  will 
hereafter,  except  so  far  as  it  may  be  bound  by  existing  au- 
thorities, consider  whether  the  contract  in  respect  of  which 
the  injunction  is  sought  is  or  Is  not  of  a  kind  fit  for  specific 
performance  ;  that,  if  it  be,  the  court  wiU  tend  to  restrain 
acts  inconsistent  with  it,  wliecher  there  be  negative  words 
or  not ;  that  if  it  be  not  of  a  kind  fit  for  specific  perform- 

(0)  IDeG.  K.  ftG.,60t.  ip)  Brett  V.  Eut  ludU  and  London  BUp. 
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ance,  no  injanction  will  be  granted,  even  thongll  negative 
words  may  be  present. 

§  844.  In  cases  where  the  contract  on  which  an  injunc- 
tion is  8onght  contains  stipulations,  some  of  which  the  coart 
can,  and  others  which  it  cannot  enforce,  and  the  latter  are 
wholly  on  the  plaintiffB  part,  no  diflBiculty  arises  ;  because, 
though  the  court  may  be  unable  to  enforce  them  directly, 
it  does  so  indirectly,  inasmuch  as  the  moment  the  plaintiff 
fails  in  performing  his  part  of  the  contract,  the  injunction 
would  be  dissolved,  (5} 

§  84«S.  (7)  Where  an  arrangement  come  to  between  two 
persons  is  intended  to  be  of  a  complex  character,  partly 
legal  and  partly  honorary,  the  court  will,  if  there  be  no 
other  impediment,  specifically  perform  the  legal  contract, 
leaving  the  honorary  part  of  the  arrangement  to  rest,  as  was 
intended,  on  the  honor  of  the  parties.  So  that,  where  this 
latter  part  is  malum  proTiibitum  and  not  malum,  in  se,  it 
will  not  obstruct  the  court  in  its  execution  of  the  other  part 
of  the  arrangement  which  amounted  to  contract,  (r) 

§  846.  (7)  Where  the  contract  is  in  any  manner  alterna- 
tive) so  that  the  parts  of  it  are  mutually  exclusive  one  of 
the  other,  and  the  plaintiff  has  a  right  to  ask  for  the  per- 
formance of  one  part,  the  court  may  treat  this  as  inde- 
pendent of  the  other:  thus,  in  a  contract  to  grant  a  lease 
with  an  option  to  the  lessee  to  porchase  this  option  was 
held  so  far  independent  of  the  contract  for  a  lease,  that  a 
default  on  the  part  of  the  plaintiff  in  insuring,  which  would 
have  prevented  his  suing  for  a  lease,  did  not  prevent  his 
suing  on  the  option  to  purchase,  (s) 

§  847.  (9)  In  one  case  Lord  RomiUy,  M.  R.,  appears  to 
have  expressed  the  opinion,  that  where  a  part  of  the  con- 
tract which  the  court  could  not  perform  has  been  actually 
performed  before  suit,  the  incapacity  of  the  court  as  to  this 
part  would  furnish  no  defense  as  to  the  other  part.  But 
the  doctrine  appears  to  have  been  rejected  by  the  court  of 
api)eal.(<)' 

(&)  BbK^er  t.  WeddMbarn,  S  K.  A  J.,  Sffl, 
40B. 
(r)  CarotaD  t.  BratiBioii,  S  Jon.  A  L.,  SOO,    I 
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decree  &I1  or  none.  And  wbera  some  ports  have  appeared  very  UDreasonable, 
the  courts  have  said,  wo  will  not  do  that;  and,  therefore,  as  we  must  decree  all 
or  none,  the  bill  has  t>eeii  dismissed."  Lord  Hardwick  in  GorinK  v.  Nash,  8 
Att.,  IQD;  Davenport  t.  Bishop.  8  Y.  &  C.  C.  C.  461:  8.  C,  1  Phil.,  1)98. 

SatuTt  of  the  contraet,  whether  dm»ilHe  or  not."]  This  is  to  be  determined  from 
theitature  snd  subject  of  agreement.  Hoore  v.  Bonnet.  40  Cal.,  351;  Hacj  t. 
Qrinnel.  50111.,  179;  Southwell  v.  BeczUf,  60reeoD|45B.  An  agreement  to  sell 
real  estate  in  one  lot  is  not  divisible.  RaffeTV.  Shatcroas,  9 Bro.  0.  C  .  n8(n.)■ 
&C..  4Mad.,  227;  Price*.  Griffltb,lDeG.  M.&a..80.  A  contract  to  grade  a 
TMirood  for  a  BpeciSc  sum,  to  be  paid  as  the  work  progresses,  is  entire.  Cos  v. 
West.  Pac.  R.  H.  Co.,  44  Clttl.,  19 ;  see,  also,  Cobura  v.  City  of  Hartford,  38  Con 


ghrim  v.  Bodine,  60  Pa.  St.,  IMS.  Different  prices  may  be  paid  tor  different 
articles,  and  yet  the  contract  be  entire.  Parker  v.  Bergen,  4  lieisk,  SOO.  Lord 
Alvanley,  Ch.  J.,  said  in  Johnson  v.  Jolmson,  3  Boa.  &  Pull.,  1(13:  "If  (he 
question  were  how  far  the  particular  part  of  which  the  title  has  failed  formed 
an  essential  ioKredient  of  the  bargain,  the  grossest  injustice  would  ensuejf  a 
party  were  suffered  in  a  court  of  law  to  say  that  he  would  retain  all  of  wiflch 
the  title  was  good,  and  recover  a  proportionable  part  of  the  purchase  money 
for  the  rest.  Possibly  the  part  which  he  retains  might  not  have  been  sold 
unices  the  other  part  had  been  taken  at  the  same  time,  and  ought  not  to  be 
Tslued  in  proportion  to  its  extent,  but  according  to  the  various  circumstanceB 
connected  with  it.  But  a  court  of  equity  may  inquire  into  aH  the  circum- 
(tances,  and  may  ascertain  how  far  one  part  of  the  bargain  formed  a  material 
ground  for  the  rest,  and  may  award  a  compensation  according  to  the  real  stale 
of  the  transaction.  In  this  case,  however,  no  such  question  arises;  for  it  ap- 
pears to  me  that,  although  both  pieces  of  ground  were  bargained  for  at  the 
same  time,  we  must  consider  the  bargain  as  consisting  of  two  distinct  contracts, 
and  that  one  part  was  sold  for  £300  and  the  other  for  £TO0.  It  has  not  been. 
niggested  that  they  were  necessary  to  the  occupation  of  each  other." 

Example  of  dieMbU  eontraelt.']  Shaw,  C.  3.,  said  in  Robinson  v.  Green,  3 
Meic,  l-W:  "The  plaintiff  does  not  claim  on  an  entire  contract.  The  sale 'of 
each  lot  is  a  distinct  contract.  The  plaintiff's  claim  for  a  compensation  arise» 
apon  each  several  sale,  and  is  complete  ou  such  sale.     If  there  were  an  express 

K anise  to  pay  him  a  Gxed  sum  as  a  coinpensatiou  for  the  entire  sale,  it  would 
ve  presented  a  different  question.     Where  an  entire  promise  is  made  on  one 
entire  consideration,  and  part  of  that  consideration  is  illegal,  it  may  avoid  the 

•nli*..    ,snT,lrof.>         Tint    ho™  in    nn    ovi.li.ni'i.  of  a  prOmlSB    Of    OQC    BntlTe    S '-' 


the  whole  service.  It  is  the  ordinary  cajie  of  an  auctioneer's  commission  which 
accrues  upon  each  entire  and  complete  sale.  We  do  not  see  how  the  question 
can  tie  answered  which  was  put  in  the  argument,  namely;  suppose  the  plaintiff 
had  stopped,  after  selling  the  two  lots  lying  in  South  Reading,  which  it  was 
lawful  fur  him  to  sell,  would  he  not  have  been  entitled  to  his  commisaion  ?  If 
he  would,  we  do  not  perceive  how  his  claim  can  be  avoided  by  showing  that  he 
did  something  else  on  the  same  day  which  was  not  7iialum  in  te,  but  an  act  pro- 
bilHted  by  law  on  considerations  of  public  policy.  The  court  are  of  opinion 
that  the  plaintiff's  claim  for  a  (/unntiim  TueniU  may  be  apportioned,  and  that  he 
is  entitled  to  recover  for  his  services  in  the  sale  of  the  two  lots."  The  matter 
is  very  fully  discussed  in  JIcDauiel's  v,  Whitney,  38  Iowa,  80.  On  the  follow- 
ing questions  the  court  were  equally  divided:  "Proposition  made  by  me  to  Mr. 
McElftniels — I  hereby  aprue  to  give  up  the  banking  business  in  Atlantic  to  Mr. 
HcDsniels,  and  the  best  lot  he  can  pick  out  in  our  town,  provided  he  will  now 
build  upon  the  eaine.  and  become  a  permanent  re^dcnt  in  our  county,  and  take 
tlfl.SO  per  acre  for  the  farm  of  375  acres  in  sections  83.  34  and  38  of  township 
77—36  as  marked  blue  on  bis  plat — and  ^ve  up  to  said  McDaniels  my  chance 
of  purchasing  the  two  40-acre  lots  of  which  Judge  Temple  ia  acting  as  agent. 
This  proposition  is  not  u  standing  one,  but  to  be  decided  within  two  daysfrotn 
date.  Beck.  C.  .1. ,  and  Day,  J,,  held  that  there  were  two  distinct  contracts,  and 
that  one  of  them  might  Ite  speciScally  enforced  without  the  other. .  Miller,  J 
and  Cole  J.,  held  that  there  was  one  entire  contract.  Cole,  J.,  eaid:  "The 
proposition,  while  single  in  itself,  yet  contains  an  agreement  on  the  part  of 
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the  banking  businesa  in  Atlanta  to  Hb  McDarilelB.  and  tbe  MBt  lot  he  can  pick 
out  in  our  town,  and  take  |l6.fi0  per  acre  for  the  farm  of  S7S  acres,  and  give 
up  to  said  McDanieU  my  chance  of  purchasing  the  two  40-acre  lots.  There  ia 
no  division  of  this  proposition  into  sentences,  nor  aiw  specification  of  the  con- 
uderation  the  proposer  is  to  receive  for  each  of  the  four  things  he  proposes  to 
do.  The  price  per  acre  for  the  land  is  specified.  But  nhetoer  such  pnce  ia 
above  or  below  ita  real  or  market  value  does  not  appear,  either  in  the  propoei- 
tion  itself,  or  in  the  evidence  in  the  case.  It  ma.j  have  been  much  above  Ita 
value,  and,  in  the  contemplation  of  the  parties,  equalized  by  the  chance  of 
getting  the  two  40-acre  tracts.  Or,  it  maj  have  been  much  below  its  value. 
And,  in  the  estimation  of  the  parties,  compensated  for  by  taking  the  banking 
business  with  ita  burdens  of  doubtful  secunties.  At  all  events,  there  is  nothing 
in  the  proportion  itself,  which  specifies  the  consideration  to  be  paid  to  the  pro- 
poser for  each  of  the  tour  things  he  aKreea  to  do,  nor  for  any  one  of  them. 
The  proposition  further  shows  that  it  was  not  binding  at  once,  and,  in  anj 
event,  upon  the  proposer  Whitnej.  But  it  was  to  be,  and  would  become,  bind- 
ing upon  him  only  when  ft  should  be  accepted  by  McDanlels.  What  was 
HcDaniels  to  do  in  order  to  accept  it,  and  make  it  binding  upon  Whitnej  T 
He  was  to  pick  the  best  lot,  and  to  build  upon  it,  and  take  the  banking  biiid- 
ness,  and  become  a  permanent  resident  of  the  county,  and  pay  $16.50  per  acre 
for  the  farm,  and  take  the  chance  of  purchasing  the  two  40-acre  lots.  He  was 
to  do  all  of  these  things  before  Whitney  would  become  bound  to  liim  to  do 
what  he  had  proposed.  McDaniels  could  not  elect  to  take  the  banking  busi- 
ness alone,  and  require  Whitney  to  give  It  up.  This  is  loo  clear  to  require 
demonstration,  and,  if  he  couta  not  do  this,  it  is  just  as  clear  that  he  could 
not  require  Whitaey  to  do  any  other  one  of  the  several  things  proposed,  without 
himself  doing  all  tlist  he  was  required  to  do  by  the  propositlan.  and  from  this 
it  must  appear  that  the  contract  is  no  more  divisible  into  two  parts  than  Into 
four," 
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CHAPTEK  XVII. 

OP  DEFECT   IN  THE  SUBJECT   MATTEB  OF  THE   CONTRACT. 

g  848.  Another  ground  on  which  the  specific  perfonnance 
of  a  contract  may  be  resisted  is  the  existence  of  some  essen- 
tial defect  in  the  subject  matter  of  it,  or  some  variation 
from  the  description  contained  in  the  contract.  This  is,  of 
coarse,  not  a  question  of  title ;  the  acceptance  of  the  title 
will  not  prevent  the  de^fendant  from  setting  np  the  defense 
that  the  title  relates  to  a  different  subject  matter  from  that 
which  he  contracted  for.(a)  The  cases  in  which  this  varia- 
tion arises  between  the  thing  and  some  representation  made 
in  respect  of  it  are  considered  under  the  head  of  misrepre- 
sentation. (6)  The  cases  in  which  no  such  representation 
has  been  made  it  is  now  proposed  briefly  co  consider.' 

(0)  BcDtlsT  T.  Cnnn,  IT  But.,  iOi.  lb)  Snpn,  |  BM  et  aeq. 

'  Siibftantial  defect  in  t!u  eontraet  it  a  good  d^eiue  in  equity.']  The  veador  of 
land  received  h  bond  for  title,  aad  gave  a  note  therefor,  nhicti  allowed  upon  its 
fftce  that  it  had  been  so  given.  Heid,  that  an  assignee  holder  of  tlte  note,  in 
case  of  a  deficiency,  caunot  recover  on  such  note,  cotTCitliatandiog  he  received 
it  previous  lo  its  tiecoming  due.     How&rd  v.  Kimball,  SS  N.  C,  ITS. 

Variance  belween,  the  amount  of  latid  sold  and  1M  real  quantity.']  Grant.  J., 
said  in  Deem  T.  Corp.,  etc.,  QVea.,  3QS:  "  There  nas  no  instance  of  compelling 
a  man  who  bail  contracted  for  a  freehold,  to  take  a  leasehold  estate;  that  where 
a  party  gets  substantially  Chat  for  what  he  contracts,  anv  amall  difference  may 
be  remedied  by  comnensation;  but  not  where  , it  extends  to  the  whole  estate. 
See,  also.  Holmes  V.  Thorp,  1  Halat'sCh..  41S;  Winne  v.  Reynolds,  0  Paige's 
Oh.  407;  Howard  v.  Kimble,  65  N.  C,  175;  Wcems  v.  Bremer,  2  Ear.  &  Gill,. 
890;  Shaw  v.  Vincent,  04  N.  C.  BBO.  In  Wilcoxon  v.  Calloway,  87  N.  C, 
403,  it  was  held  that,  where  the  quantity  of  land  sold  was  deficient  one-tbird, 
the  purchaser  miflit  rescind  the  agreement,  or  demand  a  ratable  abatement  of 
the  price.  See,  also,  Leigh  v.  Crump,  1  Ired.'s  Eq.,  290;  Gentley  v.  HarailtoD, 
8  id.,  376;  Jacob  v.  Locke,  S  id,,  b6;  Calcraft  v.  lioebuck,  iVes.,  Jr  ,  221. 
Gray,  J.,  said  in  Noble  v.  Googins,  9B  Mass.,  S3I :  "The  American  courts 
have  shown  more  willingneBs  than  the  English  to  encourage  litigation  about 


the  amount  of  the  price,  by  reason  'of  a  variation  in  the  quantity  of  land  agreed 
to  be  conveyed,  without  clear  evidence  that  the  quantity  was  made  an  essential 
dement  of  the  bargain."  See,  also,  Haun  v.  Pierson,  'i  Johns.,  87.  "It  is 
unoecessafy  for  a  man  who  has  contracted  to  purchase  one  thing,  to  explain  why 
he  refuses  to  accept  another."  Ayles  v.  Cox,  16  Beav.,  23;  Bogan  v.  Daugn- 
drill,  Bl  Ala.,  312;  Morse  v.  Elmendorf,  11  Paige's  Ch.,  288:  White  v.  Dobson, 
17  Gratt.,  262;  Napier  v.  Darlington,  70  Pa.  St ,  84;  Lehiffer  \.  Pniden,  64 
N.  Y..  47.  . 

Swroaehment.']  Where  real  estate  is  sold  free  of  incumbrance,  and  Ihe  same 
is  encroached  upon  by  an  adjoining  owner,  the  sale  may  be  leecinded.  King 
T.  Enapp,  59  N.  Y.,  462;  Ring  v.  Bardean,  6  John's  Cb.,  88. 
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§  84©.  The  material  diatinction  to  be  considered  is  be- 
tween defects  which  are  patent  and  visible  to  erery  one  and 
those  which  are  latent ;  for  just  as  at  common  law  a  war- 
ranty, however  general,  is  not  taken  to  include  defects  ap- 
parent at  the  time  of  the  bargain,  as  no  one  could  hare 
been  deceived  by  them ;  so,  whilst  latent  defects  are  a 
ground  for  refasing  specific  performance,  patent  defects  are 
not.(c) 

§  850.  Accordingly  where  a  man  bought  a  meadow  with 
a  road  round  it  and  a  way  acroas  it  which  were  not  noticed 
in  the  description,  Loi'd  Rosslyn  nevertheless  enforced  spe- 
cific perfoiTnance  with  costs  ■,{fl)  and  the  circumstances  that 
an  estate  described  as  inclosed  in  a  ring-fence  was  not  so, 
was  held  by  Grant,  M.  B.,  no  defense  to  a  suit  for  perform- 
ance. {(■) 

§  851.  But  where  the  objection  taken  by  the  purchaser, 
who  was  defendant,  was  the  existence  of  certain  water  ease- 
ments, and  it  was  proved  that  the  defendant  had  long  lived 
in  the  neighborhood,  was  well  acquainted  with  the  property, 
had  in  passing  the  i-oad  constantly  seen  some  of  the  wells 
on  the  lower  land  supplied  from  tlie  upi)er  land,  which  was 
the  subject  of  the  contract,  and  had  on  the  morning  of  the 
sale  been  upon  the  land;  Knight  Bruce,  V.  C,  expressed 
his  opinion,  but  without  giving  the  reasons,  that  no  such 
degree  of  knowledge  or  notice  had  been  proved  as  to  pre- 
clude the  purchaser  from  taking  the  objection.  (/")  In  this 
case;,  it  may  be  observed,  the  objection  to  the  upper  lands 
was  the  exi.stenee  of  certain  rights  granted  with  the  lower 
lands  to  enter  the  upper  lands,  fetch  water  from  a  spring, 
and  to  cut  and  cleanse  gutters  for  the  conveyance  of  the 
water  to  the  lower  lands  and  similar  easements.  Now,  the 
wells,  gutters  and  all  the  other  objects  of  sense,  might 
probably  have  existed  without  necessarily  involving  these 
easements;  and,  if  so,  it  follows  that  the  defect  was,  In  its 
nature,  latent  and  not  really  patent. 

§  859.  With  regard  to  the  latency  of  defects,  it  is  to  be 
observed  that  the  court  will  not  demand  a  minute  examina- 


aDyer  t.  HargrsTB.  10  Vm.,  BOS;  mpn.  Pope  T.Qarland,  4  T.  A  C.  Ex.,4M:  CookT. 

:  cf.  Pottildr.^r.  du  Cantnt  de  Vente,  Waush,  1  Glff.,!01. 

Ptnll.Dlup.  1,  aect  3,|1.  [■)  Dyer  v.  HarftnT«,  10  Ves..t09. 

(d)  Oldfleld  T.  Bouod,  S  Tu.,  GOB,  nod  lee  l/}  sbacklelon  v.  SaicUSe,  1  l)e  U.  *  »", 
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tion  on  the  part  of  the  purchaser,  even  where  the  vendor 
does  not  make  any  representation  ;{^)  to  render  a  defect 
patent  it  must,  it  seems,  be  an  obvioas  and  unmistakable 
object  of  sense. 

§  S5S.  The  defect  need  not  be  in  the  actual  physical  sub- 
ject-matter of  the  contract,  it  may  consist  in  the  existence 
of  some  liability  of  which  the  other  party  ia  ignorant ;  so  a 
vendor  of  a  lease  described  as  subject  to  the  usual  covenants 
cannot,  of  course,  enforce  specific  performance  where  the 
lease  is  subject  to  unusual  ones  ;(A)'  and  so  where  the  ven- 
dor of  leasehold  property  had,  before  the  sale,  received 
from  his  landlord  a  notice  of  re-entry  in  default  of  the 
premises  being  repaired,  and  did  not  conlmunicate  the  ex- 
istence of  this  notice  to  the  purchaser,  who,  however,  knew 
of  the  state  of  the  premises,  the  contract  was  held  void  at 
the  suit  of  the  purchaser  who  had  been  ejected  \(i)  and  at 
common  law  the  undisclosed  fact  that  the  property  in  ques- 
tion is  liable  to  be  taken  under  the  powers  of  an  act  of  Par- 
liament, has  been  held  a  valid  ground  for  rescinding  the 
contract,  (j)' 

Iff)  CCpei  Jamei,  L.  J.,tn  D«nny  v.  Han-  tj]  BnlUid  T.  W>7,1  H.  A  W..  KO.    Olo- 

MkA,  L.  R.  6  Cb..  13.  tinsatsh  rrom  the  cawu  dted  In  [his  aectlDn, 

(A)  Hompihlre  t.  Wlakene,  T  Cb.  D.,  S5S  Edw&rdB  Wood  T.  Maijaribuik?  {I  QHT.Sei: 

(wbere  tba  inttlect  of  wbM  ar«  usuil  cove-  s  De  U.  &  J.,  BN;  1  H.  L.  C.,  soei,  where  tbe 

nanti  U  fully  oonaldered,  aa  re^rda  leoBe-  parchaser  of  an  advowAoD  waa  held  not  en. 

boldi);  cr.  Tlldeiley  *.  ClarksoD,  30  Bear.,  tttled  to  any  oompenutlan  In  reaped  of  a 

tift.  ohar^re  on  Iho  llvlog   under  a  grant  tlttni 

(i)  Stavena  v,  Adamaon,  3  9tark.,  «33.  Qomu  Anne'a  Bounty. 

'  In  'Willis  V.  Aitor,  it  was  lield  Uutt  where  tiicre  waa  a  covenant  to  renew  a 
lease  at  a  given  rent,  and  nothiog  more,  that  this  does  not  carry  willt  it  the 
covenanta  of  the  old  lease.  A  lease  contained  a  covenant  for  renewal.  Held, 
that  the  renewed  lease  need  nut  contain  a  covenant  for  further  renewal,  unless 
the  original  instrument  contained  an  eipress  covenant  for  perpetual  renewal. 
Rutgers  V-  Hunt«r,  6  Johns.,  215.;  Phyfe  v.  Wardell,  5  Paige's  Ch-,  268. 
Where  a  lease  has  been  assigned,  the  assignee  is  entitled  to  speciflc  perfonn- 
ance  of  a  covenant  to  ^new.  Robinson  v.  Perdy,  21  Oa.,  183.  Where  the 
lessor  covenants  to  extend  a  lease,  without  naming  tbe  amount  of  rent;  held, 
that  equity  would  not  enforce  the  covenant.  Robinson  v.  Kettletas,  4  Edm.'a 
Ch..B. 

•  Beaman  v.  Hicks,  8  Paige,  655,  is  a  « 
said  that  where  tbe  purchaser  of  lands  c 
relieved  from  a  performance  of  the  contract  upon  its  appearing  that  the  ci__ 
poration  of  the  city,  in  which  tbe  land  was  situated,  were  empowered  to  take 
a  portion  of  the  land,  without  compensation  for  the  buildings  thereon,  though 
tbe  probability  that  micb  power  would  be  exercised  as  Tery  remote.  Durrett  v, 
Bimpeon,  8  Moor.,  517,  ^ordsan  illustration  of  the  same  doctrine,  that  a  pur- 
chaser shall  be  compelled  to  take  only  that  for  which  he  contracts.  In  that 
case  A.  sold  to  B.  a  lot  of  land,  with  a  hotel  on  it,  which  was  supplied  with 
water  by  pipes  leading  from  a  spring  owned  by  A.,  and  situated  some  three 
hundred  yards  from  the  hotel.  A.  stipulated  in  his  contract  "that  the  privi- 
l^e  of  tbe  water  works,  as  they  now  are,  shall  remain  to  B.  forever,"  ana  tbA 
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§  8S4.  The  existence  of  a  defect,  anknown  at  the  time 
of  the  contract  both  to  the  TCodor  and  the  purchaser,  will 
not,  it  seems,  be  a  bar  to  the  enforcement  of  the  contract,  (&) 
nnlese,  probably,  where  the  defect  is  sach  as  lies  properly 
in  liie  knowledge  of  the  vendor. 

§  SSS.  Where  the  variation  between  the  thing  and  the 
description  of  it  seems  rather  in  the  nature  of  an  excess 
than  of  a  defect,  and  so  in  favor  of  the  purchaser,  the  ven- 
dor is  nevertheless  disabled  from  enforcing  the  contract  on 
an  unwilling  purchaser.  Thus,  freehold  land  cannot  be 
forced  on  a  purchaser  who  bought  it  as  copy-hold.  "It  is 
unnecessary,"  said  Lord  RomiUy,  M.  R.,  "for  a  man  who 
has  contracted  to  purchase  one  thing  to  explain  why  he  re- 
fuses to  accept  another.  (?) 

§  856.  Where  an  uncertainty  exists  as  to  the  subject- 
matter  of  the  contract,  but  the  description  by  which  it  was 
sold  is  eqully  uncertain,  there  is,  of  course,  no  variation  or 
defect.  Therefore  where  property  was  sold  by  a  general 
description  as  being  part  freehold  and  part  leasehold,  and 
the  exact  boundary  between  the  freehold  and  leasehold 
parts  of  the  estate  could  not  be  ascertained,  this  circum- 
stance famished  no  defense  to  a  suit  for  specific  perform- 
ance. (7») 

§  SSt.  A  purchaser  may,  of  course,  contract  for  the  pur- 

m  PerWignm,  V.C.ln  Lncai  T.  Junea,  balds;  Hick 
B  H>.,  lie.  See,  >1k>,  Farklnaon  v.  I,ee,  a  TvlnlnE  v.  f, 
BMt.SU  ,n)  ITonro 


coune,  tra  Ibrced  on  a  purchuer  of  lice-    R,  l~Cti.7  ilO)  'la,  of  ooorae,  clear);  dlaun- 
Bulahable. 

privilege  of  the  conveyance  of  the  water  "  aa  it  now  ia."  AtteV  thia  contract, 
B.  soldtbe  Bpring  and  the  intervening  lands,  reserving,  in  ,^11  the  deeds  but  one. 
the  right  of  enteriaz  and  repairing  the  pipes,  and  in  that  one  it  was  stipulated 
that  the  pipea  ahould  remain  undiaturlKa. "  B.  having  paid  all  tiie  purchase 
money  before  the  day  when  the  property  whs  to  have  tjeen  delivered,  refused 
"•"--■  '-^)  bill  ff '    ■        '"  -      -        . 


D,  Vend.,U>1 1  or  >]M)  6t&nlo: 


to  accept  a  conveyance,  and  flted  his  bill  for  a  resciaaon  of  the  ci 
recovery  of  the  aioney  paid  bv  him.  Held,  that  the  contract  should  be  re- 
scinded, and  that  A.  should  refund  the  price  paid  by  B.,  the  rents,  during  Uie 
time  B.  occuoied  the  premiaes,  to  be  act  o9  agsinat  the  interest.  Durrett  v. 
Simpson,  8  Monr.,  G17.  Thougli  equity  does  not  demand  a  minute  examina- 
tion by  Uie  purchaser,  it  nevertheless  requires  that  he  should,  at  least,  exercise 
due  diligeDce.  Bo,  where  land  was  sold  ny  a.  trustee  under  a  deed  of  trust,  and 
the  purchaaer  could,  by  the  exercise  of  proper  diligence,  have  ascertained 
wheuer  the  land  was  subject  to  any  tights  of  dower,  equity  refused  to  relieve 
the  vendee  from  his  contract,  because  a  right  of  dower  in  the  land  did  exist, 
and  he  was  left  to  his  legal  remedy,  in  case  he  ahould  at  any  time  be  disturbed 
In  his  poaseasion.    QT«ente«f  v.  Queen,  1  Pet.,  188. 
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chase  of  a  thing  with  all  faults,  and  he  then  take  on  himself 
the  knowledge  of  the  title  and  of  the  qaalities  of  the  sab- 
ject  The  cases  on  the  effect  of  this  clause  in  a  contract 
seem  to  show,  first,  that  such  a  contract  is  binding,  how- 
ever many  may  be  the  defects  in  the  subject,  and  whether 
they  be  latent  or  patent,  and  whether  discoverable  by  the 
purchaser  or  not  ■,{n)  secondly,  that  it  will  not  protect  the 
vendor  where  he  takes  positive  means  to  conceal  the  de- 
fects,(o)  as  where  a  vessel  was  moved  off  her  ways  where 
she  lay  dry  into  the  water  iu  order  to  conceal  her  worm- 
eaten  bottom  and  broken  keel  ;(^)  and  thirdly,  that  it 
will  not  protect  the  vendor  when  he  make  a  misrepresenta- 
tion, and  that  misrepresentation  is  embodied  in  the  con- 
tract,(g')  or  ia  botli  false  and  fraudulent.(,r)  The  court  re- 
fuses to  direct  any  inquiry  as  to  title  where  the  sale  is  with 
all  faults,  and  the  vendor  only  sells  such  interest  as  he 
has.  (5)' 

§  838.  The  effect  on  the  specific  performance  of  the  con- 
tract of  a  defect  in  the  thing  sold,  or  a  variation  from  the 
description,  is  two-fold,  according  to  its  magnitude.  If,  in 
the  view  of  the  court,  it  be  unessential,  the  contract  may 
yet  be  performed,  but  with  compensation :  if  it  be  t-ssen- 
tial,  it  confers  on  the  party  injured  the  right  of  rescinding 
the  contract  and  defeating  its  performance.  (^}'    The  distinc- 

(«>  Bajilebale  t.  Waltnn.  S  ramp,.  IN;  {?)  ■<chn«Ider  v.  Heath,  3  Cuni<,.  900. 

FlckBiliia  V  DovwD,  4  Taunt..  T7SI,  airrrol-  (r)  EarlT  t.  Uarrcll.e  H.  A  C..eiS;  dprlng- 

inaLDnTRevnDTi.U.  H'BdeclslonlnU.lilth  wellT.  Allen.  I  £l■<.^  U8n. 

T.UoUeax,  Feake,  lift,  thai  the  gtlpuiaUon  (i>  See  intm,  i  I2g7     Hee,  aliu>,  Hame  T. 

In  quegUun  opiy  ippllca  tu  lAulIa  wbtch  Itac  Focock.  L.  B.  1  bq..  423;  1  Ch.,  ItTS. 

pDrchaser  can   dlacoTer  or   Iha  Tttnilnr  la  U)  -union  t   Tallnraiill,  1  Sni  X  G..  mt; 

Ifnoraut  of  Tarquand  t.  Rbodra.  IB  v> .  R.,  1071;  cr,  Ho- 

(c)  Baglehole  v.  Waltera,  8  Camp..  IS*.  Senile  v.  H^tkech.  7  -  ^  "    -"" 

jyj  „..__..___  . ... 


'  Bo,  vhere  tbo  vendee  of  land  agreed  to  risk  tbe  title  as  to  a  smKll  pnrt  of 
the  land  vbJch  the  veodor  represented  might  be  covered  by  an  adverse  clHim, 
and  said  claim  was  afternams  successfully  asserted,  it  was  held  tliat  the  sale 
should  not  be  rescinded  on  that  account,  nor  tlic  value  of  it  discounted  from  a 
note  for  the  purcbaae  inonej  held  by  an  assignee  of  the  vendor,  but  that  the 
vendee's  remedy  was  nn  the  warranty.  Gates  v.  Raleigh,  1  Monr.,  104;  see, 
also,  Winne  v.  Reynolds,  6  Paige,  407. 


*  A  specific  performance  will  be  decreed  where  tbe  vendor  is  able  to  perform 
hia  contract  iji  substance,  although  there  is  a  trifling  variation  in  the  descrip- 
tion of  the  premises,  or  a  trifling  incumbrance  on  Uie  title  which  cannot  be 
removed,  and  which  ia  a  proper  subject  of  compensation  to  the  purchaaer. 
Winne  v,  Reynolds,  0  Paige,  407.  And  on  a  bill  by  a  vendee  for  the  specific 
performance  of  an  agreement  for  the  sale  of  lands,  a  slight  variation  or  default, 
OD  the  part  of  the  vendee,  in  the  performance  of  work  to  be  done  by  him  be- 
fore the  deed  was  to  be  delivered,  will  not  prevent  a  decree  for  specific  perform- 
ADce,  if  the  difference  is  a  proper  subject  for  compensation  in  money.    Bume* 
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tion  between  these  two  classes  of  cases  will  be  considered 
in  the  chapter  on  compensation,  (m)' 

(u)  Put  V,  elup.  S,  {  1171  et  Mq. 

V.  Thorpe,  1  HalBt.'a  Ch.  (N.  J.j,  415,  King  v.  Bardeau,  S  John.'a  Ch.,  88, 
is  a  case  belonging  to  the  aame  claas.  It  wae  a  case  of  aale  of  propter^  at 
auction:  and  tbougti  the  deacription  was  substantially  true,  there  was  a  slight 
yariation  or  defect  In  the  property  over  the  description.  And  it  was  held  [£at 
where  two  adjoining  lots  are  sgld  together,  in  one  parcel,  and  for  one  price, 
and  on  one  of  the  lots  were  buildings  which  prolecled  tWo  feet  over  oo  the 
other  lot,  that  this  did  not  constitute  so  material  a  defect  in  the  subject  matter 
as  to  warrant  the  abandonment  of  the  contract  by  the  purchaser.  But,  as  the 
projection  was  not  so  obviously  visible  as  to  conclude  the  purchaser,  if  he  had 
exercised  ordinary  diligence,  and.  as  the  vendor,  in  the  advertisement  of  sale, 
described  the  buildings  as  ticing  on  one  of  tlie  lots,  tlie  court  granted  the  pur- 
chaser componsotion  for  the  diminution  of  vaiue  occasioned  by  this  projection, 
to  be  deducted  from  the  price. 

'  Sufijeel  maOer  of  t/ie  contract  aecideat/dly  de»tToyed.'\  Where  the  owner  of 
real  estate  agreed  to  sell  the  same  for  a  deflnite  sum,  and  tiefore  it  is  paid  a 
house,  upon  the  premises,  is  accidentally  destroyed  by  fire;  held,  that  no  part 
of  the  purchase  money  could  be  rescinded  or  retained  by  the  vendor.  Bacon 
y  Simpson.  3  M.  &  St..  78;  Wells  y.  Colman,  107  Mass.,  514;  Thompson  y. 
Gould,  20  Pick,  134,  In  Snyder  y,  Murdock.  51  Mo.,  175,  It  was  held,  that 
where  an  executory  contract  (or  the  sale  of  real  property  had  been  made,  and 
a  bond  for  title  and  notes  given  in  payment  for  the  property,  that  the  s.ime 
was  then  at  the  risk  of  the  purcliascr.  and  that  it  was  his  loss  if  it  was  destroyed 
by  Are  A  written  contract  was  made  for  the  purchase  of  land,  and  the  build- 
ings thereupon  were  accidentally  destroyed  by  fire.  Held,  that  neither  party 
could  rescind  such  contract,  unless  the  buildings  were  the  principal  inducement 
of  the  purchase  Banty  v.  Kuworth,  1  Montana,  133.  There  was  a  spring  of 
water  on  land  of  the  vendor,  which  was  conveyed  in  passes  to  the  land  of  the 
vendee,  and  was  a  great  inducement  to  the  purchase.  Held,  that  the  destruc- 
tion of  the  water  priyilege  after  life  sale,  and  before  conveyance,  would  fur- 
nish a  Bufflcient  ground  for  abandoning  the  contract.  Durett  y.  Simpson,  3 
Monr.,  517. 
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CHAPTEK  XVIII. 

OF  THE   WANT   OF   A   GOOD   TITLE. 

§  8S0.  Where  the  vendor  of  land  sues  the  purchaser  for 
■a  specific  performance  of  the  contract,  the  defendant  is 
entitled  to  have  the  action  dismissed,  if  it  appear  that  the 
plaintiff  cannot  make  out  to  the  land  a  title  free  from  rea- 
sonable doubt."  The  defendant  may  have  the  action  thus 
-dismissed  at  the  trial,  provided  the  defect  in  title  has  been 
prominently  put  foi-ward  in  the  pleadings,  and  tlie  court 
can  then  decide  the  que3tion,(a)  or  even  where  the  objection 
.appears  on  the  evidence  at  the  trial,  and  is  a  different  objec- 
tion from  that  on  which  the  defendant  had  relied.{&)  But 
the  question  more  usually  arises  after  the  reference  to  title 
has  been  made.' 

(a)  Local  i.  James.  T  Ha.,  IIS.  4S5. 

'  Watts  T.  Waddle,  I  McLean,  SOO;  Bales  t.  Delavaa.  5  PaiRc,  2B9;  GansT. 
ttcnshaw,  i  Barr.,  84;  Filzpatrick  v.  Featb  era  lone,  .t  Ale..  40;  Beckwith  v. 
KouoB.  6  B.  Monr,,  422;  Owings  v.  Baldwin,  8  Gill,,  337.  And  it  is  not  necea- 
ear?  that  the  vendee  should  stipulate  in  the  contract  that  a  covenaut  of  war- 
lADty  shall  be  inserted  in  his  deed.  This  will  be  presumed,  unless  the  vendee 
«xpresal;  takes  the  risk  of  title.  Bates  v.  Delavan,  S  Pai^,  370.  A.Q  agree- 
ment to  give  Rood  and  sufllcient  deeds  to  lauds,  must  be  construed  to  mean 
devds  in  fee  simple.  New  Bariwdoes  Toll  Bridge  v.  Vreeland,  8  Green's  Ch., 
157.  It  is  sufficient  if  the  vendor  is  able  to  make  a  good  title  ai  any  time  be- 
fore the  decree  is  pronounced,  although  he  had  not  a  good  title  when  the  con- 
tract waa  made.  Hepburn  v.  Auld.  6  Cranch,  263,  2TS;  Finley  v.  Lynch,  8 
Bibb.,  366;  Seymour  v.  Delancoy,  S  Conen.  443;  Pierce  v,  Nichols,  1  Paige, 
244;  Cotun  V.  Ward,  3  Moor,  304;  Baldwin  v.  Salter,  B  Paige,  473;  Dutch 
'Church  V.  Mott,  7  id.,  78;  Poole  v.  Sber^old,  3  Bro.  U.  C.  110.  An  exception 
lo  this  rule  is  where  a  contract  is  made  in  bad  faith  by  one  who  knows  that 
be  has  neither  title  nor  the  legal  or  equitable  means  of  acquiring  one.  Moss  v. 
Hanson,  17  Fenn.  (S  Harris},  379, 

*  BzeeMM  or  defeimtej/  of  real  afate  leld.']  Where  there  is  no  designated  i^uan- 
-tity,  and  the  estate  is  sold  in  gross,  a  party  can  have  no  relief  in  equity  cither 
for  an  excess  or  deficiency.  The  case  must,  of  course,  be  devuia  of  fraud. 
Kent  T.  Carcand.  17  Md.,  291;  Oilman  v.  Hincle,  8  W.  Va„  263;  Foley  v. 
HcEeown,  4  Leigh,  678-  Where  the  land  was  sold  by  the  acre,  the  number 
Mid  must  be  found.  Wilson  v,  Randall,  67  N.  Y.,  338.  Where  the  estate  sold 
Ls  deacribed  by  boundaries,  or  equivalent  words  to  more  or  less  are  used,  such 
a  stalAmeot  will  control  a  statement  as  to  boundary  or  quantity,  and  a  surplus 
">r  deficiency  will  not  be  a  sufflcient  reason  for  relief  at  equi'"-   ""'""  ti"— »  >" 


such  great  vaiiation  as  to  give  rise  to  the  presumption  of  gross  fraud  o\ 
mke.     Stebbins  v.  Eddy,  4  Mason,  414;  Marvin  v.  Bennett,  8  Paige's  Ch.,  813; 
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§  860.  The  old  practice  of  the  court  of  chancery,  in  all 
cases  of  dispute  as  to  the  title  of  the  estate  sold,  was  to- 
decide  either  for  or  against  the  validity  of  the  title,  and 
either  to  compel  the  purchaser  to  take  it  as  good,  or  to  dis- 

Winch  v.  WincbeBter,  1  Vea.  &  B.,  87S:  Stall  t.  HTirst.  9  Gil!..  446;  Monia 
Canal  Co  V.  Enimett.  9  Paige's  Ch.,  168;  Ketohum  v.  Stout,  20  Ohio,  463; 
Paure  v.  Martin,  3  Beld.,  810;  Noble  v,  QogginB^gO  Uobb  ,  331,  In  Hadson  v. 
Hudson,  64  Ga.,  5t3,  it  was  beld.  that  althougb  tbe  contract  described  the 
estate  aa  contaiQing  one  hundred  acres  more  or  lesa,  yet  the  vendee  was  entitled 
to  DO  abatement,  uotwithatanding  a  deficiency  was  dlscoTered  of  thirtj-Bix 

*(  give  a  good  fiiU.']  Equity  wi 
for  the  purchase  of  real  property, 
where  the  vendor,  for  any  reason,  cannot  give  a  perfect  title.  He  must  be  the 
owner,  and  he  must  have  the  legal  or  equitable  ri  At  to  convey.  Lay  v.  Huber, 
3  Watts,  367;  Garnett  V.  Macon,  2  Brock.,  lai;  Fitzpatrick  v.  Featherslone,  8 
Ala..  40i  Pipkin  v.  James,  1  Humph.,  325;  Hurley  v.  Brown,  08  Mass.,  S4(J; 
Morgan  v.  Morgan.  2  Wheat ,  290;  Tomlin  v.  McChord,  5  J.  J.  Marsh.,  135; 
Owings  V.  Baldwin,  8  Gill..  337;  Stevenson  v.  Buckalone,  15  Abb.  Pr  ,  352; 
Nicol  V.  Carr,  35  Pa.  St.,  381.  It  makes  no  difTerence  that  the  land  haa  been 
sold  under  a  decree  of  the  court,  if  the  title  is  imperfect.  Coster  v.  f.  lark,  3. 
Edm.'a  Ch.,  438.  An  injunction  against  collecting  the  purchase  price  wna 
granted  uotii  the  title  should  be  made  perfect,  in  a  case  where  the  vendor 
frauduently  represented  that  he  had  an  absolute  title.  Hinkle  v.  Margerum,  OA 
Ind.,  340;  Davis  v.  Perkins,  40  Iowa,  H3.  Where  a  party  holding  the  legal 
title,  sold  for  a  valuable  consideration,  it  was  held,  that  his  vendee,  without 
notice  of  outstanding  equities,  took  the  properly  divested  of  suri  equities. 
Farmers'  Nat.  Bank  v.  Fletcher,  44  Iowa,  353.  In  orrler  that  the  vendor  shall 
maintain  a  decree  for  specific  performance,  lie  must  show,  to  a  moral  certuoty. 
that  the  vendee  will  receive  such  a  title  as  he  contracted  for.  Hiockle;  v. 
Bmilh,  51  N.  Y.,  31;  Welsh  v.  liarton.  34  Ohio  St.,  3a.  Real  property  wae 
acid  at  auction,  warranted  free  from  iacumbrance,  and  a  vendee  paid  full  value 
for  the  property.  Held,  that  where  be  afterwards  discovered  that  there  were 
mortgages  upon  it,  be  was  not  bound  to  retain  the  property.  Mayer  v.  Adrian,. 
77  N.  C,  83. 

Speeifie  peiformance  Kill  not  be  cUcreed  vkere  tht  title  i»  di)Vbtful.'\  The  court 
said  in  Dobbs  v.  Norcroas,  34  N,  J.  Eq.,  837.  "Every  purchaser  of  land  has 
a  right  to  demand  a  title,  which  shall  protect  him  from  an.xiety,  lest  annoying, 
if  not  successful,  suits  be  brought  aKainat  him,  and  probably  take  from  him,  or- 
fais  representatives,  land  upon  which  money  was  invested.  He  should  have  a 
title  which  should  enable  him  not  ouly  to  hold  his  land,  but  to  bold  it  in  peace, 
and,  if  he  wishes  to  sell  it.  to  be  reasonably  sure  that  no  flaw  or  doubt  will 
come  up  to  disturb  its  niirketable  value  "  See,  also,  Pyrke  v.  Waddington,  10 
Hare.  1;  Sturtcrant  v.  Jaques,  14  Alien.  62.^;  Grimn  v.  Cunningham,  lU  Gratt  , 
671 ;  Richmond  v.  Gray,  3  Allen.  3o;  Voorhies  v.  De  Myer  3  Sandt.'s  Ph.,  K14;. 
Swayne  v.  Lyon,  67  Pa.  St.,  43B;  Smith  v.  Turner.  5u  Ind.,  307;  Jeffreys  v. 
Jeffreys,  117  Mass..  184.  Lord  Eldon,  Chancelor,  said  in  Stapylton  v.  Bcott, 
16  Vea.,  272,  that  the  doubt,  in  order  to  prevent  specific  performance,  must  be 
"considerable  and  rational, Such  as  would  and  ought  to  induce  a  prudent  man 
to  pause  and  hesitate;  not  based  on  captious,  frivolous  and  astute  niceties,  but 
Buch  as  produce  real  bmuifide  hesitation  in  the  mind  of  the  chancellor."  See 
Eosteubader  v,  Spotts,  80 Pa.  St.,  430. 

L(»tg  conUmied  Tta/ad  pottettion,  epeeifie  ptjformance.]  Specific  performance 
will  not  be  decreed,  and  a  purchaaer  compelled  to  accept  the  title,  which  rests 
merely  in  naked  possesion;  even  twenty  years  uninterrupted  possessiou  is  not 
suCBcient  to  raise  the  presumption  of  a  conveyance.  Cunningham  v.  Sharp.  11 
Humph.,  116;  Lewis  v.  Herndon,  3  Litt..  Hfi8;  Smith  v.  Hollenbect  07  III., 
228;  see,  however,  SIroher  v.  Dutton,  6  Phila.,  180;  Chapman  t.  Lee,  S5  Ala., 
«1«. 
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miss  the  bill  oa  the  score  of  its  being  bad.(c)  Bat  the  case 
■of  Marlow  v.  Smith,((^  before  Jekyll,  M.  R.,  followed  by 
Shapland  v.  Smith,(e)  before  Lord  Thurlow,  established  the 
practice  of  allowing  a  class  of  titles  which,  without  affirm- 
ing them  to  be  bad,  the  court  considered  so  doubtful  as  that 
it  would  not  compel  a  purchaser  to  take  them.(^) 

§  8fll.  Lord  Eldon,  though  feeling  himself  bound  to  ad- 
"here  to  this  as  an  established  rule,  on  more  than  one  occa- 
sion espressed  his  dissent  from  it  on  principle,  and  bewailed 
the  great  mischiefs  which  had  resulted  from  it.(.9)  But  such 
■expressions  of  opinion  did  not  shake  the  rule  :  and  it  has 
been  recognized  by  tlie  House  of  Lords  as  one  of  the  estab- 
lished rules  of  a  court  of  equity.(A) 

§  863.  Against  the  rule  it  has  been  urged  that  it  is  logi- 
cally'absurd,  as  well  as  practically  injurious  ;  for  every  title 
is  good  or  bad,  and  if  so,  the  court  ought  to  know  nothing 
of  a  doubtful  title.  For  the  rule  it  has  been  urged  in  effect 
that,  having  regard  to  the  nature  of  an  action  for  specific 
performance,  the  rale -in  question  is  necessary  in  point  of 
practical  justice,  and  correct  in  reasoning.  It  must  be  re- 
membered that  the  judgment  of  the  court  in  such  an  action 
is  in  personam  and  not  in  rem;  that  it  binds  only  those 
who  are  parties  to  the  action,  and  those  claiming  through 
them,  and  in  no  way  decides  the  question  in  issue  as  against 
the  rest  of  the  world  ■,{i)  and  that  doubts  on  the  title  on  an 
-estate  are  often  questions  liable  to  be  discussed  between  the 
owner  of  the  estate  and  some  third  person  not  before  the 
court,  and,  therefore,  not  bound  by  its  decision,  (y)  If, 
therefore,  there  be  any  reasonable  chance  that  some  third 
person  may  raise  a  question  against  the  owner  of  the  estate 
after  the  completion  of  the  contract,  the  court  may  consider 
this  to  be  a  circumstance  which  renders  the  bargain  a  hard 
one  for  the  purchaser,  and  one  which  in  the  exercise  of  its 
discretion  it  will  not  compel  him  to  execute.  Though  every 
title  must  in  itself  be  either  good  or  bad,  there  must  be 

le)  See  1  Bro.  C.  C,  Ta,  n.  HolgTaTe,  S  Id  ,016;  Boake  T.  KIdd,  S  ti 

rrfu  P.  Win«.,  1«B.  6»7;  W --  ' '"     '- 

C.  C,  7S.  _  Lord  Sldon  wu  tn  the      (a)  Ii 


[(  or  ircatliig  inla  u  Uie^flrat  cue  In    In- JeirotM  t.  Duke  oT  MonbumberJM 

r  Lord  W«atbur;  In  Parker  t. 


e  ta&d  preiftlied:  I 
"   ^..1^9,  u 


„ I  at&ted  that    TooUl,  I 

the  mle  In  qaeatlon  bad  been  repeatedJf  Cf)  Sae  per  Jessel   U.  B..  In  Osboma  to 

meted  on  by  Lord  HardwLcke.  SowlsU,  13  Cta.  1).,  TSl. 

l/lHee,  also.  Cooper  T.Denne.i  Bro.  O.C„  (i }  See  per  Turner,  V.  C,  in  QlaM  t.  Rich. 

8Ui  a.  ClVea.  Jun.,6»i  Sheffield  v.  Lord  arauD.eHa.,  TOl. 
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many  titles  which  the  court  cannot  prononnce  with  cer- 
taioty  to  belong  to  either  of  these  categories  in  the  absence 
of  the  parties  interested  in  supporting  both  alternatives, 
and  without  having  heard  the  evidence  they  might  have  to 
produce,  and  the  arguments  they  might  be  able  to  urge : 
and  it  is  in  tlie  absence  of  these  parties  that  the  question  is 
generally  agitated  in  proceedings  for  specific  performance. 
The  court,  when  fully  informed,  must  know  whether  a  title 
be  good  or  bad ;  when  partially  informed,  it  often  may  and 
ought  to  doubt,' 

g  86S.  It  is  by  no  means  easy  to  express  what  amount  of 
doubt  upon  a  point  there  must  be,  to  induce  the  court  to 
refuse  specific  performance :  and  this  difficulty  has  been 
increased  by  the  ebb  and  flow  of  judicial  opinion  and  de- 
cision for  and  against  the  rule,  which  has  characterized  the 
cases  of  tlie  last  quarter  of  a  century.  One  mode  of  measur- 
ing the  doubt  lias  been  by  applying  the  question,  whether 
it  is  such  a  title  as  that  the  judge  himself  would  lend  his  owa 
money  u|ion  it.  The  court  "has  almost  gone  the  length," 
said  Lord  Eldon,  "of  saying  that  unless  it  is  so  confident 
that  if  it  had  £95,000  to  lay  out  on  such  an  occasion,  it 
would  not  hesitate  to  trust  its  own  money  on  the  title,  it 
would  not  compel  a  purchaser  to  take  it."(^'} 

§  864.  In  another  case.  Lord  Eldon  put  the  question  for 
the  court  as  being,  "whether  the  donbt  is  so  reasonable  and 
fair,  that  the  property  is  left  in  his  (the  purchaser's)  hands 
not  marketable : '"(^}  but  a  marketable  title  being  "one 
which,  so  far  as  its  antecedents  are  concerned,  may  at  all 
times  and  under  all  circumstances  be  forced  on  an  unwilling 
purchaser,"(»i)  the  observation  seems  not  much  to  assist  us 
in  measuring  how  great  the  doubt  must  be. 

§  805.  It  was  formerly  held  tliat,  though  the  court  might 
entertain  an  opinion  in  favor  of  the  title,  yet  if  it  were  satis- 
fied that  that  opinion  might  fairly  and  reasonably  be  quea- 

{il>In  Jerroite  v.  Duko  eC  Sonhumber.  (f)  Id  L«rd  Braybroke  v.  Inaklp,  8  Ve*., 

land,  1  J.  £  W.,  Gas.    Ser,  also,  Bbeffleld  v.  i28. 

Lord  MuiKTave,  i  Vea.  Jiin.,  SiB;  per  fur.  (n)  Per  Turner.  V.  Q.,  In  Pjrke  v.  VTsd- 

nor.V,  C.,Inl'jFrkBT,Wiicldlngbani,]0Hii,9.  dlnghfttn,  10  Mb,.  8. 

'  U  haa  repeatodlv  been  decided  Ihut  equity  will  uct  compel  a  vendee  to  take 
&  doubtful  tide.  Butler  r.  O'Hear,  1  Des.,  SVZ;  Lcwih  v.  Hemdon,  3  Lilt.,  1S8; 
Keily  V.  Bradford,  3  Bibb,  317;  Seymour  v  Dclunecy,  1  Hop..  438;  Young 
V.  LiUard,  1  Marsh.,  4>i'i;  Motgaa  v,  Jriorgan,  S  Wheat.,  290i  LoDgworth  t. 
Taylor,  1  McLuao,  200. 
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tioned  by  other  competent  jjeraons,  it  would  refuse  specific 
performance.  Thus,  in  a  case  before  Leach,  V.  C,  he  ex- 
pressed the  strong  inclination  of  his  opinion  to  be  in  favor 
of  the  title,  and  yet  refused  the  relief  sought  by  the  plain- 
tiff;{n)  and  in  the  case  of  Pyrke  v.  Waddingham,(o)  in 
which  Turner,  V.  C,  discussed  the  subject  now  before  ns, 
lie  expressed  an  opinion  in  favor  of  the  title,  but,  neverthe- 
less, dismissed  the  vendor's  bill,  with  costs.  For  this  reason 
it  waa  held  that  the  court  would  not  force  a  title  on  a  pur- 
chaser in  opposition  to  the  decision  of  another  court,  though 
it  might  think  that  decision  to  be  wrong.  (^)  Accordingly, 
the  court  of  appeal  in  chancery  in  one  case  dismissed  an 
appeal,  though  thinking  the  title  good,  on  the  ground  of  the 
opinion  of  the  judge  below  :{q)  though  the  same  measure  of 
deference  was  not  extended  to  the  opinion  of  a  conveyanc- 
ing counsel  of  the  court,  (r) 

§  866.  But  these  cases  cannot  now  be  relied  on ;  for, 
since  the  case  of  Pyrke  v,  Waddingham,  there  have  been 
something  like  a  reaction  against  that  case,  and  a  tendency 
to  lessen  the  area  of  doubt  as  regards  titles. 

The  very  same  title  which  Turner,  V.  C,  refused  to  force 
on  a  purchaser  in  Pyrke  v.  Waddingham,  was  forced  on 
another  purchaser  by  Lord  Romilly,  M,  R,,  not  on  the 
ground  that  the  principles  laid  down  in  that  case  were  erro- 
neous, but  that  they  did  not  justify  the  decision. («) 

§  867.  And  so  as  regards  the  decision  of  an  inferior  court; 
the  judges  of  the  court  of  appeal  have  held  that  they  are  in 
no  wise  bound  by  such  decision,  and  that  where  they  con- 
sider that  there  is  no  reasonable  doubt,  tlie  adverse  decision 
of  the  inferior  court  will  not  be  a  sufficient  reason  to  refuse 
the  plaintiff  relief.(^) 

§  868.  "With  respect  to  the  common  cases  of  doubtful 
title,"  said  Lord  St.  Leonards,  "I  cannot  agree  with  the 
proposition,  that  an  unfavorable  decision  in  the  court  of 
inferior  jurisdiction  renders  the  title  doubtful.     The  judge 


M)  Prlee  V.  Stnuwe, «  M>d„  ISS,  ISi.  peaden*),  and  WrlRley  v.  S 

W  10  Ba.,  li  <^.  Bogen  *,  WateTbouw.  i   SS7.    Sec,  also,  Uigtagate  f 
biew.m.  Jeakes,  t.  E.  is  Kq.,ei  Bel 

' V.  Ca)lviit,6Ve«..IM.  IBB;  Auntln  t  Tawney,  I    " 

-   _  -  _ _     .^^^^  ij  (j^  J 


'.  Sfkes,  £1  Bear., 

jeakes,  1 

IBB;  AuBtl..  .    __....,. 

IglCaJllerT.  UcBean,  L.R.  ICh.,  Bl;  and    bonis  to  Rowlelt.  13  Cb.  D.. 774.781;  W 
—  '■--■■-        BQCkni»ater,L.R.SKq.,S2a.    piper.  Id.,  MB,  8M. 

F.  BuckmaaUr,  I-  B.  S  Eg.,       |ll  Belolev  T  Carler,L.  R.tCh  .t3»i  dlex- 

andar  v.  MllH,  Id.  B  uh.,  lU;  Badftird  ».  Wil. 

■■  T,  revar»lng  S.  C.,L.  K-1!  Eq., 
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of  the  superior  court  would  still  be  bound  to  exercise  his 
own  discretion  and  decide  according  to  his  own  jadg- 
ment."{u)  This  language  has  been  cited  with  approval  by 
the  court  of  appeal  in  chancery  in  England. (t) 

g  869.  The  donbt  which  may  prevent  the  court  from 
compelling  the  purchaser  to  accept  a  title  may  be  a  doubt 
either  of  law  or  of  fact ;  and,  as  to  law,  it  may  be  connected 
with  the  general  law  of  the  realm,(M)  or  with  the  construc- 
tion of  particular  instruments  ;(3;}  and,  as  to  fact,  it  may 
be  in  reference  to  facts  appearing  on  the  title,  or  to  facts 
extrinsic  to  it.(2/)  Again,  it  may  be  abont  a  matter  of 
fact  which  admits  of  proof,  but  has  not  been  satisfactorily 
proved,  (z)  or  abont  such  a  matter  as  from  its  nature  admits 
of  no  satisfactory  proof,  as  the  negative  proposition  that 
there  was  no  creditor  of  the  vendor  capable  of  taking  ad- 
vantage of  an  act  of  bankraptcy.  (a) 

§  87®.  It  is  not  easy  to  give  any  perfect  classification  of 
the  doubts  which  would  and  of  those  which  would  not  pre- 
vail with  the  court,  but  the  following  attempt  may  not  be 
useless.  The  court  would,  it  is  conceived,  consider  the  title 
■doubtful  in  the  following  cases  :' 

(U)  Hheppiud  r.  naoUn,  s  Dr  ft  Wu  ,  B.  t.  Lor^  CluimairU,)  Bll  ,ffi;  bntu  to  tbla 

See.  too,  per  Jeiie],  M.  k,  In  Oaborae  (o  MetiT^O.^Tl. 

Sowleu,  IS  Cli.  D..  T81     Coasldsr  Cook  t.  (x)  LIocoId  t.    Araedeckna,  I   Coll^  S8; 

Uawsoa.SDeU.f,  A  J.,  IM.  BAaWw  t.  Wool,  Id.,  480;  per  Tamer,  V.  C, 

Iv)  Id  Beloler  T.  Caftet,  L.  B.  1  Cb,,  116,  la  Frrke  T.  Weddlactunn,  lo  H».,  9. 

240.  (V)  Id. 

ue)  Sloper  v.  neb,  3  V.  &  B.,  115;  Bloiae  <ei  Smttta  r.  Death,  a  Had..  ST1. 
(a)  LoweaT.l.mb,UVei.,HT. 

I  R^ht  of  dower  at  an  tnemnftraiiM.]  The  vendor  agreed  to  convey,  free  of 
«11  iucumbronceg.  Held,  that  the  vendor  was  not  obliged  to  accept  the  prop- 
erty, incumbered  with  aa  outstanding  inchoate  right  of  dower.  Shearer  v. 
Banger,  22  Pick..  447;  Smith  v.  Connell,  S3  Me.,  1S6;  neimburgh  v.  Ismay, 
SS  H.  Y.  Sup.  Ct.,  8S;  Prescott  v.  Truman,  4  Hobs.,  838;  Henderson  v.  Hen- 
derson, 13  Mo.,  153;  Holmes  v.  Holmes,  13  Barb.,  137;  cimtra.  nee  Obennyce 
V.  Oberty,  17  Obio,  71 ;  Maaaon  v.  Brimfleld  Manut'g  Co.,  3  Maaon,  855;  Blair 
v.  Rankin,  II  Miss..  440,  Bawle  on  OovenantB,  says,  pages  IMS.  139:  '•Ilia 
one  of  the  best  settled  principles  of  the  law  of  vendor  and  ptircbaser,  that,  as 
a  general  rule,  the  rigbt  of  the  latter  to  a  title,  clear  of  all  claims  whatever, 
present  and  future,  fixed  or  contingent,  ia  one  of  which  he  cannot  be  deprival 
but  by  his  ovrn  acts.  Il  is  a  right,  aa  has  been  often  observed  by  the  greatest 
equity  judges,  given  by  the  law,  and  not  springing  from  the  contract  of  the 
parties." 

DmA^vl  titie  need  not  be  accepted  1  If  a  reasonable  objection  is  found  to  exist 
gainst  the  title  to  real  property,  specific  performance  wul  not  be  decreed  against 
the  vendee.  If  there  is  a  cloud  on  the  title,  rendering  it  doubtful,  he  ne^  not 
take  the  property-  Vanconuer  v.  Bliss,  11  Ves.,  458;  Howarth  v.  Smith,  6 
Sim.  161;  Dutch  Church  v.  Mott,  7  Paige's  Ch.,  77;  Bartlett  v.  Blanton,  4  J. 
J.  Marah.,  428;  Btarnes  v.  Allison,  2  Head  (Tenn.),  221;  Bhapland  v.  Smith,  1 
Bro.  C.  C,  75;  Muihns  v.  Trinder,  L.  R,  10  Eq.,  449;  Sloper  v.  FiBh,  2  Ves, 
A  Bea.,  149;  Collier  v.  McBlau,  L.  K.,  1  Cb.,  81;  Sohier  v.  W^illlams,  1  Curtis 
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(1)  Where  the  probability  of  litigation  ensuing  against 
the  purchaser  in  respect  of  the  matter  in  doubfia  considera- 
ble, or,  as  it  was  pnt  by  Alderson,  B.,(6)  where  there  is  "a 
reasonable  decent  probability  of  litigation."  The  coart,  to 
use  a  favorite  expression,  will  not  compel  the  purchaser  ta 
buy  a  lawsuit.{c) 

(2)  Where  there  has  been  a  decision  by  a  court  of  co- 
ordinate jurisdiction  adverse  to  the  title  or  to  the  principle- 
on  which  the  title  rests,  though  the  court  thinks  that  de- 
cision WTong.{d) 

(3)  Where  there  has  been  a  decision  in  favor  of  the  title- 
which  the  court  thinks  wrong.(e) 

(4)  Where  the  title  depends  on  the  construction  and  legal, 
operation  of  some  ill-expressed  and  inartificial  instrument,, 
and  the  court  holds  the  conclusion  it  arrives  at  to  be  opea 
to  reasonable  doubt  in  some  other  court,  (y) 

(»)  In  CitUll  T.  Cariull,  i  V.  ACE 

<o)  PrlcsT  atr»ii|ie  B  U*'!.. IBB. IBS; 

T  Adeuck.  i  Khh.,  ST4i  HeHUlne  .. ,-.  ._. 

ni<nia,«  W-  R  ,  MS;  Pvglcr  t.  Whlta,  Sa  ttenv..       (/)  Per  Jiines,  L.  J.,  In  Atoi&DdM t.UIUi, 
«M.    uonaKlnr  loiter  T  Pirrr.TW.R.Hai    L.  B.  8  Cb,  181. 
Byrnell  t.  Firtb,  la  W.  B.,  US. 


'.  8railh,  5  J.  J.  Mareb.,  Sii;  Beck- 
with  T  KoriUB,  e  B.  Mon..  i2i;  Sturtevant  t.  Jiiques,  14  Atleo,  SSi);  Swayne 
V.  Ljon,  07  Pa.  Bt.,  438;  young  v.  Rothlare.  1  C.  E.  Qreen.  2ii:  Powefi  v. 
CoDnaDt,  33  Mich..  BOB;  Qriffln  v,  Cunninghaiii,  IB  Oratt.,  071;  Lowrev  v. 
Huldron.  8  Rich.'g  Eq.,  241;  Bulkr  v.  U'Hear,  1  D«s.'s  £a,  SSd;  CoIUds  7. 
Smith,  1  Head  (Tenn.),  Ml;  Liltlefleld  v.  Linaley,  20  Tei,,  368;  Snyder 
T.  Spalding,  57  111.,  460-  For  a  most  loeCruclive  ca«e,  Betting  out  the  deiecis 
which  will  induce  a  court  o!  equity  to  refuse  tlie  vendor  aid  In  a  case  where 
there  1b  doubt  in  relation  to  title.  Bee  Dalzell  v.  Crawford,  1  Pars.  Set.  Cos., 
S7.  Baron  Park  B^d,  In  Cadwallader  v.  Pierce,  11  Jur.,  133:  "  This  la  not  the 
only  case  In  which  courts  of  law  are  called  on  to  determine  queations  appertain- 
ing to  courts  of  equity.  Where  a  man  aelU  an  estate,  we  arc  called  on  to  say 
whether  the  title  he  ofleifl  is  a  good  one  both  at  law  and  in  equity,  and  the 
point  before  us  in  such  caaes  is,  can  such  good  title  be  made?"  HaUnB.  V.  C., 
said,  in  Bell  v.  Hollly,  L.  R..  IS  Eq.,  178:  "Where  doubtful  cases  of  con- 
struction arisCi  whether  on  an  act  of  Parliament  or  the  words  of  an  instnimeDt 
or  a  will,  it  is  the  duty  of  this  court  to  remove  that  doubt  by  deciding  it;  and 
instead  of  feeling  a  doubt  whether  other  judges,  at  other  times,  may  think  in. 
the  same  way  wlib  them-  I  consider  it  the  duty  of  the  court  to  assume  that 
that  which  a  competent  tribunal  has  at  one  time  decided,  will  be  followed  at 
future  tinieB,  and  that  that  which  judges  at  the  present  time  think  right,  is  to 
be  aaaumed  Judges  of  equal  <:ompetency  in  the  future  will  think  right  also." 
Lord  Eldonsaidin  Vancouver  v.  Bliss,  11  Ves.,  46fl,"he  recollected  the  period 
when  it  was  the  ofBce  of  the  court  to  decide  whether  the  title  was  good  or  not. 
and  It  wa*  thought  better  that  the  drv  rule  should  prevail  that,  if  the  title  was 

rl,  the  purchaser  should  take  It.  than  that  the  court  should  Bpeculate  upon 
point  whether  there  was  more  or  less  difflctilty  in  the  title,  and  say  in  one 
case  he  should  take  it,  in  another  he  should  not.  The  old  course  was,  that  if 
the  parties  were  alr^d  of  ttiedecirion,  they  appealed;  and  had  not  a  title  afaao- 
lul«ly  indefeasible,  but  as  good  a  warrant;  as  could  be  procured.    The  depart- 
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(6)  Where  the  title  rests  on  a  presumption  of  fact  of  snch 
a  kind  that  if  the  question  of  fact  were  before  a  jury,  it 
wonld  be  the  duty  of  the  judge  not  to  give  a  clear  direction 
in  fuvor  of  the  fact,  but  to  leave  the  jury  tQdrawr  their  own 
conclusion  from  the  evidence. 

To  this  principle  we  may  probably  refer  many  of  thme 
cases  where  a  doubt  aa  to  a  fact  has  prevailed ;  as  where  the 
title  depended  upon  proof  that  there  was  no  creditor  who 
could  take  advantage  of  an  act  of  bankruptcy  committed 
by  the  vendor:((?)  or  where  the  title  depended  upon  the  ab- 
sence of  notice  of  an  incumbrance,  of  which  aljsence  the 
vendor  produced  some  evidence,(S)  or  upon  the  presump- 
tion arising  from  mere  possession,  (t) 

And  it  may  be  noticed  that  the  court  will  not  allow  a  vol- 
nntary  settlor  to  force  on  an  UDwilling(j')  pnrchaser  a  title 
depending  on  the  invalidity  of  the  settlement. (At*)  "One 
difficulty  in  the  way  of  assisting  him,"  said  Lord  Eldon, 
"is,  that  he  has  no  equity  to  defeat  the  act  which  he  has 
done  himself ;  but  another  consideration  which  has  weighed 
in  such  cases  is,  that  if  you  compel  a  purchaser  to  take  an 
estate  at  the  instance  of  such  a  man,  you  cannot  be  quite 
sure  that  there  may  not  have  been  some  intermediate  acts, 

(a)  r.o«HT.  I.aih,  UVm„UI.  (I)  SmtthT.  a&rlud,SUer.,lIS;  Burkev. 

(kj  FirerT.  flriM,  4D«U.  M.AO.,  US.  DiiWMii,8t  Lwm.  VnDd.tKi  Ulu-iev.  Wl- 

itt   BvlonT.  Dicken,  IPrl.SlS.  lolt,  L.  U.  T  Ei.,S  S. 
Ifi  Peter  t.  NlroU^  L.  B.  11  £q^  Sei. 

nra  from  that  course  has  been  atteoded  with  great  mischief.  Whenever  a 
contract  ie  made  for  the  purchase  of  land,  though  no  doubt  has  ever  been 
entertdned  upon  the  title,  no  one  thinking  of  disputing  it,  If  the  purchaser  haa 
a  good  bnrgatn,  he  overlooks  all  these  obJectionB;  but  if  he  finds  be  cannot  sell 
Uie  estate  as  well  as  he  wished,  or  cannot  enjoy  it  to  bis  BatisfactioD,  the  first 
thing  is  that  the  abstract  goes  to  some  one  for  the  eiprees  purpose  of  finding 
out  objections,  and  opinions  are  given  on  botli  sides.  I  feel  great  concern  for 
the  owners  of  this  sort  of  property.  The  consequence  is,  not  onlj  tbe  miseir 
arising  frooi  tlie  uncerttunty  whether  thdt  which  they  have  been  enjoying  with 
happiness,  and  upon  which  their  families  are  to  subsiBt,  is  their  property;  but 
it  Is  an  invitation  to  all  who  may  fancy,  that  tbev  have  an  interest  in  it,  to 
make  an  attack.  There  cannot  be  much  doubt.  Iberefore,  which  is  the  beat 
rule."  See,  also,  Jervoise  v.  Duke  Northumberland,  I  J.  &  W,,  668.  Battia 
on  Specific  Performances,  page  117,  savs:  "This  anomaly  in  the  practice  of 
courts  of  equity,  which  refuse  to  decide  whether  the  title  is  good  or  bad,  and 
only  decide  that  there  is  doubt  about  it,  and  which  refuse  to  force  the  pur- 
chaser to  take  the  title  if  there  is  a  cloud  upon  it,  incidentally  aro«e  from  their 
conaidering  that  there  was  a  remedy  at  law,  and  that  the  Jurisdiction  was,  there- 
fore, discretionary.  But  the  doctrine  seems  now  to  be  too  well-established  to 
allow  us  to  confine  its  application  to  those  cases  where  relief  can  be  obtained  at 
iaw.  It  Is  said  that  the  court,  knowing  (hat  its  decision  on  the  title  could  not 
bind  anybodv,  would  not  force  the  purchaser  to  take  a  title  which  it  could  not 
warrant  to  hun.  But  this  obviously  supposed  an  uncertainty  as  to  the  law, 
which  ought,  In  a  perfect  system  of  jurisprudence,  never  to  be  presumed." 
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"which,  by  matter  ex  post  facto,  may  have  made  the  settle- 
ment good  which  in  its  origin  was  not  ftOod."(^) 

(6)  Where  the  circumstanct*s  amonnt  to  presamptire 
^thoagh  not  necessarily  conclasive)  evidence  of  a  fact  fatal 
to  the  title;  as,  e.  g.,  that  the  exercise  of  a  power  under 
■which  the  vendor  claimed  was  a  fraud  npon  the  power.(7».) 

8  871.  On  the  contrwy  it  is  conceived  that  the  court 
would  consider  the  title  not  to  be  doubtful  in  any  of  the 
following  cases,  viz.: 

(1)  Where  the  probability  of  litigation  ensuing  against 
the  purchaser  in  respect  of  the  doubt  is  not  great,  the  court, 
to  use  Lord  Hardwicke's  language  in  one  case,  "must  gov- 
«ra  itself ^y  a  moral  certainty,  for  it  is  impossible,  in  the 
natare  of  things,  there  should  be  a  mathematical  certainty 
of  a  good  title."(n)  Accordingly,  in  the  case  before  Lord 
Hardwicke,  his  lordship  enforced  specific  performance, 
although  there  was  a  reservation  of '  mines,  because  the 
court  was  satisfied  that  there  was  not  subject  matter  for  the 
reservation  to  act  upon,  or  that  all  legal  right  to  exercise  it 
had  censed.(o)  And  in  anbther  case,  Lord  Romilly,  M.  B., 
forc^  on  an  unwilling  purchaser  a  title  dex)eDding  on  the 
Talidity  of  a  purchase  by  a  solicitor  from  his  client,  on  proof 
of  the  validity  of  the  transaction,  though  given  in  the  ab- 
sence of  the  client,  who,  it  was  urged,  might  possess  other 
evidence  and  ultimately  set  aside  the  sale.(^) 

(2)  Where  there  has  been  a  decision  adverse  to  the  title 
hy  an  inferior  court,  which  decision  the  superior  court  holds 
to  be  clearly  wrong,  (j) 

(3)  Where  the  question  depends  on  the  general  law  of  the 
land.  "As  a  general  and  almost  universal  rule,  the  court 
is  bound  as  much  between  vendor  and  purchaser,  as  in  every 
'Other  case,  to  ascertain  and  so  determine,  as  it  best  may, 
what  the  law  ia,  and  to  take  that  to  be  the  law  which  it  has 
so  ascertained  and  determined,  "(r) 

t4)  Where  the  question,  though  one  of  construction,  turns 

(0  In  Johnion  T.  Lair&rd.  1.   Jt  B.,  194.  SakmaD  t.  Vnwdrer,  lBTe».,8n;  Uartin  T. 

«ae,  too,  Clarko  ▼.  WllloH,  L.  B.  7  Ex.,  818.  Cotter.  8  Jon  A  L..  4SS. 

Tor  an  lutanee  of  k  deans  (Or  ipeolflcper-  (p)  spencer  t.  Tophun,  91  But  ,STS   See, 

(OinuMKM,  BotwItlubHidinff  s  prevIoDi  vol-  too,  FKlknar  T.  Equitable  Beverabnuir  So- 

DBtarv  truit,  al  the  aoK  or  B  pDTClUMr,  Me  detr,  lDre«.,IM 

D — t.z.Z  nriiii.n..  1    tt  tnKrt    ma  (g)  8apra.i8B7. 


C_s.n.. 

7b)  in 
(0)  Sai 


.  B.  IT  Eq.,  SUi'Otbonie  to  BowMt,  IS  Cb'. 

e,perQrant.H.B.,ln    D.,Vi. 


4>aheTT.WllUaiDi,L.R.10Kq.,110.  (?)  8apra,i8B;. 

(n)  WanJe  t.  Dixon, 38  L.  J.  UIl.SIB;  g.  (r)  Par  Jamea,L.  J^ln  Alexaodei'v.HIUa, 

-  a.  n..  Warde  t.  Dlckaon,  7  W.  B.,  Ua.  L.  B.  6  Cb.,  111,131:  faratsr  v.  Abraham,  L. 

■»_,  ,^,_jj..._  ™„, —  .  ^.k  >   .1  I..    *•..  n...».^„,  ^,  Bowlett,  IS  Ch. 
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on  a  general  rale  of  construction,  unaffected  by  any  special 
context  in  the  instrument,  and  the  court  is  in  favor  of  th& 
title,  (s) 

(5)  Where  the  title  depends  on  a  presumption,  provided 
it  be  such,  that  if  the  question  were  before  a  jury,  it  would 
be  the  duty  of  the  judge  to  give  a  clear  direction  in  favor 
of  the  fact,  and  not  to  leave  the  evidence  generally  to  the 
consideration  of  the  jury.(i)  So  where  the  recital  of  deeds 
raised  the  presamption  that  they  contained  nothing  adverse 
to  the  title,  the  mere  loss  of  the  deed,  where  the  title  was 
fortified  by  sixty  years'  undisputed  possession,  was  held 
not  to  create  a  reasonable  doubt  ;{u)  and  so  again,  where 
the  validity  of  a  title  depended  on  no  execution  liaving  been 
taken  out  under  certain  judgments,  between  the  27th  Sep- 
tember, 17*'0,  and  the  SJ3d  May,  1770,  and  nothing  was  shown 
to  have  been  done  which  could  be  referred  to  such  an  exe- 
cution, the  court  considered  the  title  good.{B)  To  this  head 
may  perhaps  be  referred  the  fact  that  the  court  will  (except 
at  the  suit  of  the  8ettlor[w])  compel  specific  performance  of 
a  title  depending  on  the  invalidity  of  a  voluntary  convey- 
ance as  against  a  purchaser  for  valuable  consideration  with- 
out notice,(a;)  the  court,  as  it  seems,  acting  on  the  presump- 
tion of  the  conveyance  not  having  been  rendered  valid  by 
subsequent  dealings.' 

(I)  Radford  y.  WIIIU,  I..  R.  7  Ch.,  T.  (c)  Ukatton  t  Marklfnr,  t  Sim.,  S4*. 

{(>  BiDeryT.Qraoi»c«.911»l.,IUi  Bunwtll  <w)»Dpra,  H38T.  4W,8TU. 

T.  BuTla,  I  TMint ,  (tu.  (z)  BntMrBeld   v.    Hi^Ui,  IB  Beav.,  108; 

.._     „.»    „    — ..  "■■    V.  Mitchell.  18  Vm,  WO. 


itarketabU  title,   ipeetjie  peiformaiux.}     A  court  of  equity  will  Dot  decree 
ciflc  performaiice,  uDlesB  a  marketable  title  cau  be  giveu.     It  is  not  enougb 


Littlefleld  V.  Finsby,  28 Texas,  85a;  Linkons  v.  Cooper,  2  W.  Va.,  67;  Speakii 

\.  Forepaugh,  44  Pa.  St..  3IJ8;  Freetley  v.  Barnharl,  SI  Pa,  St.,  279;  Butler  v. 
O'Hare,  1  Dessau.'B  Eq.,  382;  Thompwin  t.  DbIIbb,  5  lUch.  Eq..  870;  Powell  t. 
Coaant.  3il  Mich..  SOtf.  The  rule  is  slightly  qualified  ia  Vreelaud  v.  Blauvelt, 
28  N.  J.  Eq..483. 

Conttruetion  (if  the  words  "  good  deed,"  orUt  (^uiwifenl.]  AcoTeoant  to  exe- 
cute Bud  deliver  a  good  and  sufflcieat  deed,  means  an  operative  conveyance,  or 
one  that  transfers  a  good  and  aufScient  title  to  the  laud.  Where  the  coDtract  is 
to  give  a  "good  deed,"  or  where  equivalent  words  are  used,  it  ii  not  enough 
that  a  deed  with  proper  warranty  is  executed  in  legal  form.  In  order  to  sat- 
isfy the  language,  the  deed  must  oe  good  and  sufficient  to  convey  a  title  to  the 
land,  both  in  form  and  eubatance,  Clute  v.  Robinson,  3  Johns.,  4i8;  Everaton 
V.  Kirkland,  4  Paige'sCh.,  SM;  BurweU  v,  Jackson  fl  N.  Y.,  886;  Head  y.  Fox, 
eCuBh.,  a02;  Mitchell  v.  Hagen,  4  Conn..  41*6;  Taft  v.  Keasel,  16  Wis.,  «8; 
Morgan  v.  Smith,  It  HI..  19»;  TludeU  v,  Conover.  1  Zab.,  604;  Jones  v.  Qaid- 
ner,  10  Johns.,  266;  Judioo  t.  Waae,  11  Johna.,  526;  Traver  v.  Holstead,  S8 
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(6)  Where  the  doubt  raised  rests  not  on  proof  or  pre- 
snmption,  but  ou  a  suspicion  of  mala  fides.  This  point  has 
given  rise  to  some  diversity  of  opinion.  In  Hartley  v. 
Smith,(y)  thp  title  depended  on  a  deed  of  grant  of  chattels, 
containing  a  stipulation  for  the  grantor's  continuing  condi- 
tionally in  possession ;  and  Leach,  V.  C,  without  deciding 
whether  such  a  deed  was  in  itself  fraudulent  and  an  act  of 
bankruptcy,  declined  to  force  the  title  on  the  purchaser,  on 
the  ground  that  its  validity  depended  on  its  being  made 
upon  good  consideration  and  bona  fide,  and  that  these  were 
circumstances,  ihe  existence  of  which  the  purchaser  had  no 
adequate  means  of  ascertaining.  "My  opinion,  therefore, 
is,"  said  the  vice-chancellor,  "that  a  court  of  equity  ought 
not  to  compel  this  purchaser  to  accept  thi:*  title ;  because 
assuming  the  deed  not  to  be  fraudulent  ex  facie,  it  still  may 
be  avoided  by  circumstances  extrinsic,  which  it  is  neither 
in  the  power  of  the  purchasers  or  of  this  court  to  reach."(2) 

(■)  Buck.Bukr.  C,86S.  Ii)-F.mn.  See,aI*o,Bo><>all  T.  Hendham, 

e  Und..  3iS. 

Ind  ,  611;  <'arpeiil«r  v.  Bailey,  17  Ind.,  244;  Pomerov  v.  Dniry.  14  Rarb..  434; 
Fletcher  V.  ButtOD,  4  N  Y.,  400;  Stnry  v.  Congur,  MB  N.  Y.,  673;  Swan  v. 
Dnirv.  33  Pick.,  48B;  Gilcbrist  v.  Bine.  1  Den.  &  Bart.  Eg  ,  :««:  IJltle  v. 
Paddleford,  18  N.  Y.,  167;  Wstu  v.  Waddle,  I  M'l.enn,  SO";  Ijtwrence  v. 
Dole,  11  Vl..  Mft;  Greeowood  v.  Ligon,  10  8m.  &  Marsli.,  nifl;  Dodd  ».  Uct- 
mour,  2\  Conn.,  480:  Pugb  v.  Cbeeaeldlne.  1 1  Uhio.  100;  Hunter  v.  O'Neil,  13 
Ala.,  37;  Freemnster  T.  Mav.  13  Bm.  &  Marab.,  STS;  CuBDinKham  v.  Sbarp, 
11  Humph,  120;  Dearth  v.  WilliamsoD.  3Searf(..!bllawle.4t48;  Cowell  v.  Hamtl- 
lon,  10  WattB.  415:  CbriBlian  v.  Cabell.  33  GraU.,  82;  Tarwater  v.  DetIb.  3 
Eng.  Ark.,  l-W;  Toll  Bridge  Co.  t.  Vreetand,  8  Green  Ch..  133  Ointra.  Pat- 
ker  V.  Farmlei:,  20  John.,  182,  where  it  waa  held,  Ibat  a  cnvenant  to  conrey 
'"  hj  a  Eood  warrant]'  deed  of  conveyance  "  refers  to  the  inBtrument,  and  not 
to  Uie  title,  and  U  aallsfied  by  tlie  execution  of  a  warranty  deed,  ''ee,  also, 
Oazeley  t  Price,  IK  John.,  367;  Barrow  v.  BlHpbam,  il  Halxh.,  119;  Brown  t. 
Covlllnud.  6  Cal  ,  SeS;  Tlnney  v.  AshleT,  lA  V\ck  .  5.^3;  Hill  t.  Hobert,  lOMe., 
\M.  In  Delavao  v.  Duncan,  48  N.  Y,  487.  the  court  aaya  that  Gazeley  t. 
Price,  and  Parker  v.  Pannlee,  were  both  overruled  by  the  Court  of  Appeala 
■(the  biifbeit  court  In  New  )oTk)  in  Burwell  v.  .Tack«on.  lupra.  "In  tbla 
•case  it  waa  distinctly  beld  that  a  covenant  to  ^ve  a  px>d  and  sufficient  con- 
veyance of  land  would  be  performed  only  by  giviiig  a  deed  that  would  vest  in 
thugrante«au  unincumbered  title  to  the  premlaes."  Brown  v.  GannoD.  14 
John,  270  ia  an  inalruclive  case  aa  eipluining  the  words  "  the  title  to  be  a  fiood 
and  Bufncient  deed."  In  Vermont  tt has  been  beld  thstwbere  the  grantor  coye- 
nanted  '-to  give  a  good  and  warranty  deed,"  that  this  langnagodld  not  refer  to 
the  Utle,  but  did  refer  lo  the  instrument,  and  that  the  contract  wa*  not  broken 
by  the  Inability  of  tlie  vendee  to  convey  free  of  incubrance.  Joalyn  v.  Tay- 
lor, ttSVt.,  470;  Preaton  v.  Whitcomb,  It  Vt..  47. 

"  The  Ulte  on  iartttigation  lo  U  nati'farJary  "]  Where  this  language  was  used 
In  a  written  contract  far  the  sale  of  lan4,  and  the  vendee  gave  notice  that  be 
was  not  satlstted  with  ibe  title  Held,  that  an  agreement  on  tlie  part  of  the 
Tendee  to-perfect  the  title  did  not  make  th(L.case  one  for  speclflc  performance. 
Taylorv.  Williams,  45  Mo.,  80;  see,  however,  Lord  v.  btephena,  1  Y.  &  C. 
Xx..  223. 
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g  8T9.  This  dictum  seems  to  allow  no  room  to  the  pre- 
samptiiin  of  boTia  fides,  and  to  make  the  posaibility  of  fraud 
in  extriasic  Tacts  a  sufficient  objection  to  the  title  :  accord- 
ingly, it  has  not  been  accepted  in  all  its  generality.  It- 
"must  not,"  said  Alderson  Jt.  of  this  dictum,  "be  pushed 
to  the  farthest  extent  which  the  wor<iis  will  possibly 
bear;"(«)  and,  accordingly,  that  judge  held  good  a  title 
under  a  deed  which  extrinsic  evidence  might  liav'-  shown  to 
be  invalid,  ae  comprising  all  the  properly  of  the  grantor,  or- 
as  inade  to  give  a  fraudulent  preference  to  some  creditors 
over  others,  or  as  made  in  contemplation  of  bankruptcy, 
because  there  was  no  ground  apparent  for  making  any  of 
these  objections  to  it.(t) 

g  873.  In  Green  v.  Pul8ford(c)  the  vendor  claimed  under 
an  appointment  made  by  ji  husband  and  wife  to  their  eldest 
daughter,  under  a  settlement  gave  them  successive  life- 
eatates,  with  remainder  to  their  children  as  they  should 
appoint,  and  in  default  of  appointment  between  such  chil- 
dren ;  and  the  parents  had  incumbered  their  life  interests, 
and,  shortly  after  the  appointment,  they  and  their  daughter 
exe(!uted  a  mortgage :  these  were  circumstances  which  might 
create  in  every  one's  mind  a  suspicion  that  the  appointment- 
waS  a  fraud  on  the  settlem^-nt,  and  that  was  strengthened 
by  a  notice  from  a.  younger  son  to  the  purchaser  not  lo  com- 
plete, and  that  the  appointment  was  sucli  a  fraud;  bat- 
inasmuch  aa  the  notice  alleged  no-  facts,  and  gave  no  infor- 
mation not  apparent  on  the  abstract,  and  was  not  followed 
up  by  any  proceedings,  the  court  considered  that  the  title 
was  not  open  to  any  sufficient  doubt,  and  forced  it  on  the- 
purchaser.  In  an  earlier  case,  where  there  were  somewhat- 
similar  grounds  for  suspecting  the  harm  fides  of  an  appoint- 
ment. Lord  Eldon  pursued  the  same  course,  and  enforced 
specific  performance.  (cZ) 

§  874.  In  annther  case,  the  purchaser  showed  that  the 
title  was  made  under  a  sale  by  newly  appointed  trustees  to- 
a  person  who  had  previously  bought  the  interest  of  the  ten- 
ant for  life,  and  who,  eighteen  months  afterwards,  made  a 


Si.SK.                                         alao.  Grove  T  Buliunt.SFli 

aiB:  8.  C,1D» 
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profit  on  his  parchaee:  bat  the  court  held  these  circam- 
stances  immaterial,  (e) 

§  879.  Again,  a  purchaser  is  not  entitled  in  the  absence 
of  circomstances  of  suspicion  to  refuse  a  title  made  under 
a  wiU,  because  the  will  has  not  been  proved  against  the 
hfflr  or  he  does  not  join  :(/)  so  that  where,  during  a  litiga- 
tion of  tliirteen  year.",  no  question  had  been  raised  im- 
peaching the  validity  of  the  will,  and  a  person  who  had 
ckiraed  under  another  will  had  withdrawn  from  all  conten- 
tion against  the  one  first  mentioned.  Lord  Hatherley  (then 
Wood.  V.  C.)  compelled  the  purchaser  to  take  a  title  undft 
the  will.(,9)' 

§  876.  Where  the  court  comes  to  the  conclusion  that  a 
good  title  can  be  made  it  generally  orders  the  purchaser  to 
pay  the  costs  of  the  litigation,  so  as  to  assure  his  title  and 
show  that  the  court  entertains  no  doubt  upon  it.(A) 

§  877.  Recent  legislation  affords  machinei-y  under  which, 
in  some  cases  at  Ie;ist,  tlie  person  making  an  adverse  claim 
may  be  brought  into  the  liiigation,  and  that,  which  in  his  ' 
absence  might  have  i-emnined  doubtful,  may  receive  judicial 
determination.  It  seems  worthy  oF  consideration  whether 
this  principle  could  not  be  further  extended." 

§  878.  By  the  land  transfer  act,  1875  (3S  and  39  Vict.,  c. 
87),  8.  93,  it  is  enacted  that  "'  where  a  suit  is  instituted  for 
the  specilic  performance  of  a  contract  relating  to  registered 
land  or  a  registered  charge,  the  court  having  coj^nizance  of 
such  suit  may  by  summons,  or  by  such  other  mode  as  it 
der-ms  expedient,  cause  all  or  any  parties  who  have  regis- 
tered estates  or  rights  in  such  land  or  charge,  or  have 
entered  up  notice!",  cautions,  or  inhibitions  against  the 
same,  to  appear  in  such  suit  and  show  cause  why  such  con- 

<0  Aliuid  FT.  Mill'.  [..  R.  8  Cb  .  111.  let',  LSCtt.  n.,  TW;  cf.  Mlo<i"lli  t.  C»rli«(t,U 

(/ll^lloii  V  Wlinn,  3  P   >VmB  .  190;  pT  it^tv  .  SHI.  Mfl:   H'hkI  t    LtI  IttrrlngtoD, 

iMti  Bd.m  In  Unrrion  T.  Aroohl,  19  Vet,  I..  R.  S  Ea.,tU;  \r<tnU  v.  Ilyl-.  10  MT  R.. 

OO:  WnMsii  V.  Mx.in   17  Kkmt:,  IBa  Sli      In  ItwIP'rl  v   Will  ■<[..  K  T  Uh..  T,  II) 

StrCallocn  T  tinxorr.HK  ft.L.lS.  [n»purcliuer  «■■  "•iLDUHd"  trum  uaylu 

Psr  JuMl,  U.  B.,  In  UtiAroe  ti  Rov.  cif. 

■  See  to  tbis  effect,.tlie  case  of  Builer  v  O'Hcar,  1  Dessau.,  8d3. 

'  But  a  title  may  be  doubtful,  becauH!  It  depends  od  a  doubtful  luterprelA- 
tlon  of  a  will,  if  all  parties  wlio  mHy  be  iiitere»ied  in  tbe  cstHie  are  not  iHiund 
br  Ibe  decree,  and  tnerefore  will  Dot  be  forced  upon  a  purchimor.  Subiel*  v. 
■Wlnianis  1  Curtis'  C.  C.  Rep.  479. 

Where  will  presents  dlfBcuit  queations  of  conatniclioD  an  In  litle  il  is  nmlttT 
of  discretioQ  witb  court  as  lo  whether  it  will  compel  npecitlc  perform  kiici!  of  u 
contract  tor  sale  of  land.    Kelso  v.  Loullsrd,  85  .V.  Y.,  177. 


D.qitizeabyG00l^lc 


440        FEY  ON  SPECIFIC  PERFORMANCE  OF  CONTRACTS. 

tract  should  not  be  specifically  performed,  and  the  court 
may  direct  tliat  any  order  made  in  such  suit  shall  be  bind- 
ing on  such  parties  or  any  of  them-'^j") 

g  879.  Again,  by  the  rules  of  the  Supreme  Court,  where 
it  appears  to  the  court  or  a  judge  that  a  question  in  the 
action  should  be  determined,  not  only  as  between  the  plain- 
tiff and  defendant,  but  as  between  the  plaintiff,  defendant, 
and  any  other  person,  or  between  any  or  eitUer  of  them,  the 
court  or  a  judge  may,  on  notice  being  given  to  such  last- 
mentioned  person,  make  such  order  as  may  be  proper  for 
having  the  question  so  deter  mined. (,/) 

§  880.  In  a  case  where  parties  stated  facts  in  the  form  of 
a  special  case,  and  required  the  opinion  of  the  court  whether 
on  these  facts  a  good  title  was  shown,  the  court  declined  to 
consider  the  question  of  the  title  being  doubtful :  it  con- 
fined itself  to  the  question  asked,  whether  or  no  a  good  title 
was  shown. (4)' 

(I)  flralnrni.  lino.  niM  nn<l«r  Sir  0«n  Ton,i>r>  Act  (IS and  II 

U)  Old.  XVI,  r.  17.    NS'.bHt.RulU  17,11,  Vlft,  o.  35),  le.  i,  IB   Uie  |ir<HMrtun)  under 

ofUwMmi-Onter.iapn.t  ISli  wM-h  h"  twBii  ■u|i>neileil  hy  tut  under 

(k}  Ui.vvmnn  for  Belief  or  Poor  WMowi  Ord.  XXXIV  (Mt  tuptvMlj  ra.H  T). 

Of  L.']erf>men,  Mc,  t.  Sutton,  ST  Beai.,  esi,  a 

'  la  a  eate  where  the  titU  it  aiupidout.  axtrintie  eircumitancai.^  Equity  wHl 
not  []e<:ree  Bpcclfic  judgmeDtagnlusta  purcbaserin  a  caae  where  altliougb  tber« 
ie  no  prouf  of  frauil,  yet  there  are  fuBtaDcea  coDDectcd  %'ilb  tbe  title  which 
woula  give  n  prudent  man  cau»?  for  suspicion,  add  tbe  eood  or  \»A  faitb  of  the 
trausaction  depends  upon  extrinsic  circumslanceir.  In  Hartley  v.  Smith,  Buck's 
Banks  Cas..  SdH,  tbe  vice-cliancellor,  said,  "  My  opinion,  therefore,  is,  that  a 
court  of  equity  oagLi  Dot  to  compel  Ihe  purcbasep  to  accept  this  title;  because 
assuming  tlie  deed  not  to  be  fraudulent  ar-facre,  it  atill  may  be  avoided  by  cir- 
cumetances  extrinsic,  wbicli  it  U  neitber  la  Ihe  power  of  Ilie  purcbaaer  or  of 
tbis  court  to  reach." 

After  ptWMwrkm  ha»  been  orcujiied  bg  Ihe  rendee.')  Both  courts  of  law  and 
equity  where  Ihe  transaction  is  free  from  fraud,  apply  the  msxlm  careat  emptor 
to  contracts  of  purx-'hase  of  real  as  well  as  of  personal  property,  a  purchaser 
may  la  general,  relv  on  old  deeds,  as  to  location  and  boundery.  Welsh  v.  Hall, 
U  H  C,  tax.  Where  the  contract  is  executory,  if  tbe  vendor  has  no  title  the 
vendee  may  have  a  resciasion :  but  If  the  agrecwent  bas  been  extended,  fn  order 
that  a  court  uf  equity  may  grant  relief  to  the  purchaser,  or  rest  rain  the  col- 
lection of  the  purchHse  money,  eviction  or  fraud  must  be  averred  and  proved. 
Patton  *.  Taylor.  T  How.,  litK;  Campbell  v.  Medbury,  fi  Bissell,  88.  The  ven- 
dee of  land  in  possession,  sought  to  resist  the  payment  of  tbe  purchase  monevi 
on  [he  ground  tliat  his  vendor  could  not  maVe  a  good  title ;  the  paramount  title 
being  in  a  Iliird  party.  Held,  that  he  must  show  afflrmatlvely  Ihe  existence  of 
Buch  paramount  title,  and  that  tbe  evidence  muM  be  clear  and  satlafactoij. 
Cantrel  v.  Mobb,  6S  Oa.,  lOt:  Sawyer  v.  Sledge.  50  Gu  .  l.'iS. 

Jiteambraneen  aanHag  againul  reni  -prnperty  sold.]  Where  real  property  haa 
been  sold  free  from  Incuinbraaces,  a  purchaser  need  not  receive  his  deed,  and_ 
pfty  his  money  while  incumbrances  exist  against  tbe  property.  A  court  of' 
equity  will  not  compel  him  lo  rely  oa  the  personal  responsibility  of  the  vendor, 
but  will  suspend  tbe  payments  of  tlie  purchase  money  until  the  iacum<>rances 
are  removed,  if  this  is  not  done  after  a  reasonable  lime  tbe  coniract  will'be  re- 
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BCinded.  Bishop  v  Newton,  SO  III,,  175;  Rindley  v.  Gray,  6  Ired.'s  Eq..  445; 
ShawT.  Vincenl.04N.  I!,.  690;  Wallace  v.  McLaughlin,  57111.,  SB.  lu  David- 
son V,  Perrine,  23  N.  J.  Eq.,  87,  where  the  vendor  filed  a  bill  for  apeciflcper- 
formancc.  that  the  vendee  should  elect  eitber  to  accept  such  a  title  as  the  vendor 
was  ahle  to  convey,  or  aliandon  the  coulract,  and  restore  the  possession 

TimettMin  wltieh  the  vtndor  muit  6e prepared  to  malu  a  good  title]  In  order 
that  a  vendor  may  be  in  a  positiua  to  envoke  the  aid  of  equity  in  enforcing  ap«- 
clfic  performance  of  a  contract  of  sale  of  real  properly,  he  must  show  thai  in 
good  f^th,  and  without  unnecessary  ctelay  he  lias  performed  all  the  obligations 
which  devolved  upon  him ;  or  that  he  is  ready  and  in  a  position  to  do  so.  Kiug 
V.  Hamilton.  4  Pet.,  311;  Seymour  v.  Delanc  y.  S  Johns. ,  Ch.,  252 ;  Qrutidy  v. 
Ford.  Lilt  Sel.  Cas.,  ISH;  Barnett  v.  Hig^ins,  4  Dana,  ft6.1.  A  reasnnable  dil- 
]i»:iice  must  lie  BTereised  bv  the  vendee  in  ascertaining  the  state  of  the  title. 
Havens  v.  Bliss,  a«  N.  J.  Eq.,  38.;!.  The  vendor  will  not  be  deprived  of  his 
right  to  enfoice  the  contract  speciflcaily.  by  mere  delay,  unless  it  be  shown 
that  such  delay  has  been  unreasonable  and  without  excuse;  aud  it  is  out  of  the 
power  of  the  court  to  place  the  respective  parties  in  the  same  position  they 
would  have  occupieii  had  the  contract  been  carried  out  before.  McKay  v. 
(.■arrinElon.  I  McLean.  50;  Cooper  v.  Brown,  2  McLean,  iflS;  Buyder  v.  Spaul- 
ding.  57  111.,  430.  It  appears  tt>  be  the  well  settled  rule  that  the  vendor  of  real 
estate  has  a  right  to  a  decree  of  specific  performance,  in  cases  where  time  is  not 
o(  the  essence  o(  the  original  contract,  without  showing  that  the  title  is  actually 
in  him  at  the  time  of  toe  conveyance.  If  be  is  able  to  give  a  good  title  at  the 
time  of  tbe  decree,  it  is  usually  sufficient.  In  toiylora  v  Piit,  2  P.  Wma , 
32H.  It  Was  said  per  euriitm,  "  It  is  suUcient  if  tbe  party  eulering  into  articles 
to  sell  has  a  goodiitle  at  tbe  time  of  the  decree;  the  direction  of  the  court  being 
in  alKliese  cases  lo  inquire  whether  the  seller  enn,  not  whether  lie  amid,  make 
a  title  at  the  time  ot  executing  the  agreement.  In  the  case  of  Lord  Stpwton  v. 
Sir  Thomas  Vtcers.  the  Lord  Htowton.  at  the  time  of  the  articles  for  a  sale,  or 
even  when  the  decree  was  pronounced,  conld  not  make  a  title,  the  reversion  in 
fee  being  in  the  crown.  And  yet  the  court  indulged  him  with  time  moie  than  ' 
once  for  the  getting  in  of  this  title  from  the  crown,  which  could  not  be  effected 
without  an  act  of  Pariiaineut  to  be  obtained  in  tlie  following  session.  How- 
ever, it  was  at  length  procured  and  Bir  Thomas  Meers  decreed  to  be  the  pur- 
chaser. Indeed  it  would  be  attended  with  preat  inconveniences,  were  decrees 
lo  direct  au  inquiry  whether  the  contractor  to  sell  had,  at  the  time  of  entering 
into  such  contract,  a  title;  for  this  nil  encumbrances,  and  defects  must  be  raked 
Into.  Wherefore,  it  has  been  thought '^utBcieut  to  answer  the  end,  if.  at  the 
time  of  the  decree  or  report  the  seller  can  make  a  good  title  "  Bee,  also.  Hep- 
burn V.  Auld,  5  (ranch.  263;  Wilson  v.  Tappun.  8  Ohio,  172;  Mays  v.  Bwope, 
8  Gratt..  74i  Allerlon  v.  Johnson,  3  Sandf,  Ch.,  72;  Dubose  v.  James,  HcHul- 
Ian  Eq.,5,'>;  Hepburn  v.  Punlop,  1  Wheat.,  179;  Seymour  v.  Delaney,  8  Conn., 
445;  Cotton  v.  Ward.  3  Monr..  30,1;  Weslall  v.  Austin,  8  Ired.'s  Eg.,  1 ;  Brown 
V.  Haff,  n  Paige's  Ch  ,  Sai;  Luckett  v.  Williamson.  t)7  Mo..  3IM;  Mors  v.  Han- 
son, 17  Pii.  St..  370;  Mnsaelman's  App.,  65  Pa  St.,  480;  Winne  v.  Reynolds. 
6  Paige's!  b..  41)7;  Jenkins  v.  Fabey,  I'i'S.  Y  ,Z^.  In  Rutland  v  Brister.  58 
Miss.,  ems.  it  rfas  held,  that  ii  party  could  contract  to  convey  land,  he  having 
at  the  time  no  title  cither  lesal  or  equitable  in  It;  and  that  his  obligation  was 
fulfilled  if  when  the  time  for  performance  arrived,  he  induced  the  real  holder 
of  the  title  to  convey  lo  the  vendee. 
Ihobi^ll/  to  '16-ain  title.,  ga-id  defend  ]    An  action  was  brought  for  speciflc 


Eerformance  of  a  contract  to  convey  land.  The  vendor  was  unable  to  convey 
T  reason  of  want  of  title.  Held,  a  good  defense,  after  rvanonable  efforts  to 
obl«iu  title,    ^wepson  v  Johnson,  81  N.  C,  44U. 
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CHAPTER  XIX. 

OP   FAILURE  OF  THE  CONSIDERATION, 

g  881 .  It  will  be  necessary  to  inquire  under  wliat  ciroum- 
stances  events  which  either  determine  the  existence  of  the 
-  subject-matter  of  the  contract,  or  essentially  affect  it,  will 
furnish  a  defense  in  specific  performance.  Events  affecting 
the  subject  matter,  but  not  essentially,  may  give  rise  to  a 
claim  for  compensation,  bnt  will  not  prevent  performance 
of  the  contract,' 

'  Vmditr  nbonld  ianpect  property.']  A  purchaser  bsd  an  opportuaity.  and  wu 
UTged  to  Inspect  llie  property,  bul  neKlecled  to  do  bo;  there  was  no  fraud  in 
tlie  traiuiftctlon.  Hela.  Ihut  ho  8liotil<r  nul  be  relieved  from  his  purchuse  by 
reason  of  the  pnrtial  failure  of  cotmiderallon      Vincent  v.  Berry,  46  lows,  S71. 

IWtiitiiilpreptTly.faSuTe  of  eantiiHiiiiion.'\  The  rule  Is,  uoC  nol}' that  there 
is  Biicli  property,  Ixit  that  it  la  rently  in  tiie  form,  nnd  is  of  the  deHCriplion 
stated  in  the  agreement.  Morrill  v.  Aden,  10  Vt  ,  505;  Bulman  v.  Porter,  1W> 
Mass.,  Uti?. 

Properttf  told  by  order  of  tJit  court.]  In  such  a  case,  the  question  frequently 
to  be  determined  is  whether  the  agreement  is  concluded  by  the  saic,  subject  to 
defeat  it  the  same  i»  opened,  in  wliich  case  the  agreement  will  relate  back  to 
the  day  of  sale:  or  whether  the  conlnict  is  not  concluded  until  it  becomes  obeo- 
lute  by  havini^  been  confirmed  liy  the  court  The  rule  appears  to  be,  that  the 
first  review  is  sustained  by  the  weight  of  authority.  Voaey  v.  Elwood,  8  Dr. 
&  W.,  74;  Anson  v.  Tow(p>od.  1  J.  &  W.,  USJ;  Robcrtsonv.  Spelton,  12  Buav., 
3«0;  See,  also.  Busey  v.  Hardin.  3  B  Mon  .  407;  Owen  v.  Owen,  5  Humph., 
Ki;  Robb  V.  Mann,  I  Pii  St.  »00.  is  an  inslruoive  <Mv;  in  this  connection. 
Bee,  Hs  well.  Stoner  v.  Rice,  S  Wbart.,  2S;  IliL^haw  v.  Whialer,  8  Watts.  494; 
HorrisoQ  V.  Wurtz,  7  VVatta,  437;  Bellas  v,  McCarthy,  10  Walts,  23;  Andrews 
t.  Scottan,  2  Bland  Ch.  (Md.),  6ia. 

InabtlUy  to  f-'lfUl  at  lime  agreed  upon.]  Where  an  am^emeut  to  purchase  is 
to  be  completed  at  a  definite  period,  and  the  title  is  finally  made  out,  the  par- 
ties to  the  same  conlinuing  lo  treaty  and  Ibe  party  purchaiilug  not  by  any  acts 
released  from  his  agreemoot,  it  is  the  rule  that  the  estate  1)eTongs  to  the  pur- 
chaser, from  the  date  of  the  conintct,  and  the  money  to  the  party  who  sells. 
The  completion  of  title  must  not  be  unreasonably  deluyeil  by  the  vendor- 
Brewer  V.  Herbert,  80  Md„  aOi;  Griffln  v.  Ciiouiu|£liam,  IB  Gratt  .  571.  Where 
the  house  was  consumed  bv  fire  lielore  titles  was  perfected,  held,  that  specific 
performance  would  not  be  decreed.     Chrislian  v.  Cubeli,  2i  Qratt..  8i. 

Unexcaied  May  in  payment.'^  Where  this  is  the  fact,  and  a  material  change 
of  circumstances  have  transpired,  which  makes  the  contract  more  onerous, 
equity  will  not  decree  its  specific  performance.  Andrews  v.  Bell,  &S  Pa.  6t , 
84!J;Boutonv.ghefIer.21  Gratt  ,474;  Menct  v.  Brown,  10  :( .  J.  £q.  (4  Green), 
286. 

ConditianiU  eontract.  Rule)  The  condition  must  be  performed,  before  the 
contract  becomes  absolute.  The  property  is  at  the  risk  of  the  vendor,  until 
thu  is  the  fact.  Pcnfleld  v.  Punflold,  41  Conn.,  474;  Jaycox  v.  Clark.  Walk. 
(Mich.)  l  h.,  SOS;  Davis  v.  Bowker,  1  Nevada,  487;  Counter  v.  Macpberson,  0 
Moo.  P.  C.  C,  83. 
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1.  Eoents  prior  to  ike  contract 
§  S89.  Events  may  happen  before  the  conctaaion  of  a 
contract,  wliich  may  either  (1)  determine  the  existence  of 
its  subject  matter,  or  (2)  materially  affect  such  subject  mat- 
ter. The  former  class  of  eventa  do  not,  properly  speaking, 
avoid  the  contract,  bat  prevent  its  ever  arising,  on  the  ground 
of  the  common  mistake  ;  the  latter  class  of  eventa  give  the 
party  injuriously  affected  a  right  to  avoid  the  contract.(a) 
§  883.  In  one  case,  the  contr&ct  was  for  the  sale  of  on 
estate  in  fee  in  remainder  on  an  estate  tail :  a  conveyance 
had  been  executed  and  a  lK)nd  given  for  psiyment  of  the 
purchase  money,  when  it  was  discovered,  for  the  first  time, 
that  at  the  time  of  the  sale  no  such  remainder  existed,  the 
tenant  in  tail  having  previously  suffered  a. recovery;  the 
court  rescinded  the  contract,  and  ordered  the  bond  to  be 
delivered  up  and  repayment  to  be  made  of  all  interest  which 
had  l)een  paid  on  it.(6)' 

§  884.  In  another  case,  where,  in  order  to  preserve  the 
timber  on  an  entailed  estate  from  being  cut  down  by  the 
assignee  in  the  insolvency  of  a  tenant  for  life,  the  owner  of 
the  next  life  estate  and  the  tenant  in  tail  contracted  with 
the  assignee  that  he  should  be  deemed  to  be  entitled  to  the 
limber,  as  it  it  had  been  cut  down  and  carried  away  by  him 

(A)  CrniBl  Irr  PrlrJiAnt  t.  UorOuDIV.  ela ,       !»)  aileboock  T.  01(ldt''n  1  Prt.,  MS. 
hue  AHUnwM  Suolrly,  tCU.  S.  a., SiJ. 

'  It  Ib  well  settle<1  tliatn  contract  mii;  be  avoided  (or  failure  of  consideration; 
but  ll  must  be  a  total  oue.  or  at  least  total  as  to  distinct  parts  of  the  contrect; 
the  object  of  the  ai;re«ini;nt  launt  be  defeated  or  rendered  umtllainable  by  tlie 
default.  Morrill  v.  Aden,  lU  Vt.  (4  Wa-ihb.),  .lU'i:  Baker  v.  ThompsoD,  1ft 
Ohio.  aOl  ^Iby  V.  Huictunwn.  4  Oilm.,  81»;  Jncoic  v.  Clark,  Wntk.  Cli.,  HOS, 
la  a  coKe  analogous  in  )iriucip1e  with  Hllchi-ock  v.  Qiddings,  cited  in  the  lest. 
The  defendant,  there,  received  the  graitt  of  the  right  to  use  certwn  naler 
power,  and  dig  a  race  on  complainaut's  land,  in  consideration  of  erectinKatnill 
Kt  a  certain  place  where  their  lauds  Joined.  But  the  defendant,  having  diver- 
ted the  water  from  the  com  plain  ant's  land,  built  his  mill  at  another  place.  It 
was  held  that  tlic  consideratirin  had  failed,  and  the  ciimplainnnt  was  entitled 
to  ft.recoovevauce:  and  furiher  Ibat  the  defeudantshould  be  eu]oine<]  from  let- 
ting up  his  deed  in  defense  in  any  action  for  a  previous  diversion  of  the  water. 
At  law.  s  failure  of  consideration  in  cases,  of  contract,  is  constaptlf  treated  as 
a  aufBcient  ground  for  contiiderin^  the  contract  as  rescinded  and  maintainln); 
an  action  for  money  bad  and  received.  Cloberly  v.  Creek,  (I  Har.  &  J..  836; 
Eames  v.  Savsge,  11  Mass.,  42->;  Lyon  v.  Anoabic,  4  Conn.,  SW:  Oillet  v. 
Haynard  H  John.,  Mi;  Ttaymond  v.  Bearnard,  IJ  id.,  274:  Wheeler  v.  Board, 
Id  .  86fl:  Davis  v.  Mitrston.  9  Mass.,  iW;  Danforth  t.  Dewey.  S  N.  H.  79; 
Spring  v.  CofflD,  10  Masa.,  84;  Lacoele  v.  Flotard,  1  Rep.  Con.  Ct,  467;  Whai^ 
ton  y.  O'Hara,  8  N.  &  M.,  6.>;  Duncan  ».  BeU,  Id.,  l.W;  Pettibone  v.  Roberts. 
2  Boot.  2S8;  Boyd  t.  Anderson,  1  Overt.,  486;  Putnam  v.  Westcolt,  19 
John,,  73. 
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on  a  specified  day  prior  to  the  contract,  but  shonld  not 
actaally  cut  it  before  another  specified  day  ;  and  at  the  time 
when  this  contract  was  made,  the  insolvent  was  dead,  but 
no  party  to  the  contract  was  aware  of  that  fact ;  the  court 
of  appeal  declined  on  the  grounds  of  mistake  and  absence  of 
consideration,  to  enforce  the  contract.(e) 

§  883.  Again,  where  a  contract  for  the  sale  and  purchase 
of  shares  in  a  company  was  entered  into  at  a  time  when,  in 
fact,  though  neither  vendors  nor  purcliaser  knew  it,  a  peti- 
tion for  winding  up  the  company  had  been  presented,  the 
court  of  appeal  refused  to  enforce  the  contract.  (<^) 

§  886.  A  contract  relating  to  a  cliattel  implies,  at  com- 
mon law,  the  existence  of  the  chattel  and  its  existence  in 
the  form  or  of  the  description  specified  in  the  contract,  and 
consequently  an  event  destroying  the  chattel  before  the  con- 
tract is  concluded  puts  an  end  to  it.  Therefore,  where  a 
contract  for  the  sale  of  a  life  annuity  was  concluded  in 
England  on  the  28th  of  February,  and  the  annuitant  died 
in  New  South  Wales  on  the  6th  of  the  same  month,  there 
was  held  to  be  no  contract  ;(e)  and  where  a  floating  cargo 
was  sold,  and  it  subsequently  appeared  that,  at  the  time  of 
the  sale,  the  captain  had  sold  the  cai^  abroad,  in  conse- 
quence of  the  damage  it  had  sustained  at  sea,  the  exchequer 
chamber  and  the  House  of  Lords  held  the  contract  to  be 
incapable  of  being  enforced.{/)'  But  no  warrtinty  being 
implied  at  common  law  aa  to  condition,  the  sale  of  a  ship 
at  sea,  which  at  the  time  happened  to  have  been  stranded, 
was  held  binding,  for  the  subject  of  the  contract  still  con- 
tinued a  ship.(^)  The  impossibility  of  performing  aeon- 
tract  of  which  the  subject  matter  is  extinct  would,  of  course, 
prevent  the  interference  of  a  court  of  equity  in  these  cases, 
if,  on  other  grounds,  it  could  give  relief.{A) 

(e)CocluueT  W11II«,L.  R.  1  CD  ,M.  (/)  CouMrlerT.HuCle.B  Hi  ,40;  iCTrrud 

(d)  ttamanoa't  C^mi,  L.  K,  1  Cb..433.i«-  In  Ukni.Hcic.B  Rx..  101;  Ibe  mentl  afflnu- 

TVilna  til'  uMor  o(  Lunl  Itumllly,  U.  U..  L.  ed  S  H.  L  C  «TS 

H.  aEq,  Ul.  (01  Itarrir  Uliwnn.S  H.  A  W.,SaO. 

(I)  HLTli-kUnd  T.  Tumsr,  T  Exnh,,  MS;  cf.  i>)  »■  latti,  1 8«L 
Cuomiuie  T.  Wlllu,  L.  K.  1  UB.,  U. 

'  The  BitnieiloctnntiobtutnBatlaw.  Dickson  y.  CanaiagUiua,  Mnrt.ft  Y«re., 
20:1  lu  that  cane,  the  defenduut  was  indebted  to  A.,  who  iru  indetXed  to  B., 
who  wiu  inilebted  to  tlie  p1»intiS;  tbey  nil  m<;t  together,  and  the  dnfendaDt 
aiilk-d  A.  iti  Huccuwfully  awiKning  to  the  plaintiff  a  debt  which  belnnced  to 
neither:  anft.  by  thiajutaina,  A.  paid  his  debt  to  B.  and  S.  pnid  bis  debrto  the 
planitlll,  aud  A.  crvdiled  Uw  delendaiit.  Held,  IbaL  tUe  plainliS  might  dinf- 
flriu  the  contract,  aud  nulntain  an  action  of  aiwumpitll  against  the  defunduit. 
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g  887.  But  a  person  may  so  pontract  as  to  preclude  him- 
self from  raising  any  question  aa  to  the  existence  or  deter- 
mination of  the  subject  matter  at  the  time  of  the  ooiitract.(i) 

g  888.  The  question  of  the  time  at  which  the  contract 
became  complete,  frequently  arose  in  cases  of  sales  by  the 
court  of  chancery,  because  until  the  report  had  been  con- 
■  finned  absolute,  or,  according  to  the  subsequent  practice, 
until  eight  days  after  the  .certificate  of  the  purchase  had, 
been  signed  by  the  judge  in  chambers,  the  biddings  might 
be  re  opened.  0")  In  these  cases,  the  question  was,  whether 
the  contract  was  to  be  treated  as  concluded  by  the  sale  be- 
fore the  master  or  the  chief  clerk,  subject  only  to  being 
defeated  by  the  opening  of  the  biddings,  in  which  case  the 
confinnation  related  back  to  the  day  of  sale,  and  that  day 
divided  events  prior  and  events  subsequent  to  the  contract ; 
or,  on  the  other  hand,  whether  the  contract  was  to  be  con- 
sidered concluded  only  when  it  became  absolute  and  Inde- 
feasible by  the  confirmation.  In  the  case  of  Vesey  v. 
Elwood,{i)  Lord  St.  Leonards  decided  on  the  former  of 
these  views,  that  the  sale  transferred  the  property,  subject 
only  to  the  risk  of  its  being  opened.  This  was  the  view  of 
Lord  Eldon  also,  in  Anson  v.  Towgood,(^)  though  it  seems  . 
at  variance  with  the  previous  caaes{m)  before  him.  The 
other  view  was  supported  by  the  statement  of  Lord  Lang- 
dale,  M.  K.:  "By  the  established  rule  of  the  court,  the 
purchaser  is  to  be  considered  as  the  owner  of  the  estate 
from  the  date  of  the  order  confirming  the  report ;  "(w)  but 
as  the  circumstance  which  in  this  case  gave  rise  to  the  ques- 
tion was  not  only  after  the  sale  but  after  the  confirmation 
also,  the  case  is  probably  not  of  the  same  weight  on  the 
point  now  nnder  discussion,  as  if  the  circumstance  had 
been  after  sale  but  before  confirmation.' 

(i)  Uuikav.  FolllnK.SSL.  J  CLB.STGi  S.  In)  Ex  parM  Ulnar,  11  Vea..  CBS  (whteh 
C.  I*,  n.  H]tnk>  V.  Piullos)  t  W.  a.,  fl07.  d«e  may,  purtuipc,  be  aapported  by  the  g«nenl 
Infra,  i  1S88.  powatof  Ibecaun  la  dnllng  wtth  laoh  con- 
IJj  iSand  l«  Vict,  e.  80,  ».  U.  uontncu).  I'vlcKT  nOalrT,  IS  Vm.,  SIT. 
(titDr.i  ffwr,7«.  (n>  UotterUon  r.  rtkeltoo.  12  Bmt..  tei,S»; 
{1}  IJ.  *  W..  S8T.  er.  PuiuDDre  v.  Ureenglkda,  1  Sm.  A  U  ,  AU. 

■  Id  Kentucky,  it  U  clearly  the  rule  that  the  highest  bidder  at  a  sale,  under 
a  decree,  ia  held  only  as  a  preferred  bidder,  aubject  to  conflrmation  by  the 
chancellor.  Buaey  t.  Hardin,  3  B.  Monr.  407.  And  it  would  aeem  that  the 
same  doctrine  is  adopted  in  Tennessee.  Owen  t.  Owen,  5  Humph.,  303.  In 
Maryland  the  practice  of  opening  biddings  does  not  preTsiU.  Andrews  t.  Scot- 
ten,  2  Bland,  039. 

D.qitizeabyG00l^lc 


446        PET  ON  8PE0IFI0  PERFORMANCE  OF  CONTRACTS. 

§  SS9.  Bat  the  former  practice  of  opening  biddings  has 
now  been  discontinned  hj  sCatnte,  and  it  has  been  enacted 
that  the  highest  bonajlde  bidder  at  the  sale,  provided  he 
shall  have  bid  a  aum  eqaal  to  or  higher  than  the  reserred 
price  (if  any),  shall  be  "declared  and  allowed  the  parchaser, 
unless  the  conrt  or  judge  shall,  on  the  gronhd  of  fraad  or 
improper  conduct  in  the  management  of  the  sale,  npon  the 
application  of  a  person  interested  in  the  land  (snch  applica- 
tion to  be  made  to  the  coart  or  jndge  before  the  chief  clerk's 
certificate  of  the  result  of  the  sale  shall  hare  become  bind- 
ing), either  open  the  biddings,  holding  sach  bidder  bound  by 
his  bidding,  or  discharge  him  from  being  tlie  parchaser.(o) 
Under  this  enactment  it  seems  clear  that  the  purchase  is 
complete  when  the  sale  at  or  above  the  reserve  price,  if  any, 
has  taken  place.{p) 

3.  Eventi  to  the  coTitract. 

g  690.  Events  snbseqaent  to  the  contract  will,  iu  some 
oases,  furnish  a  defense  to  an  action  for  specific  perform- 
ance ;  in  other  cases  the;y  will  not. 

8  8»l.  Where,  from  the  nature  of  the  contract,  it  ap- 
pears that  the  contracting  parties  contemplated  its  fulfill- 
ment only  in  the  event  of  the  continued  existence  of  some 
subject  matter  or  thing,  the  contract  is  held  to  be  subject 
to  an  implied  condition  that  it  shall  cease  with  the  subject 
matter  orthing ;  and  if,  before  performance,  the  thing  cease 
to  exist,  the  contract  goes  with  it.{g). 

§  893.  In  the  case  of  contracts  for  the  sale  of  land,  it 
has  been  laid  down  with  regard  to  events  happening  after 
their  being  signed,  that  the  question  on  whom  the  advan- 
tage or  loss  resulting  from  them  would  fall,  and  whether, 
therefore,  the  court  would  enforce  specific  performance 
without  reference  to  them — or  whether,  on  the  other  hand, 
they  might  determine  the  contract — is  to  be  decided  by 
whether  or  not  the  title  had  then  been  actually  accepted.(r) 
But  the  more  correct  doctrine  appears  to  be  that  the  equita- 
ble estate  passes  on  the '  signature  of  the  contract  if  there 
be  a  good  title,  though  that  may  not  be  shown  till  after- 

ts}30*tlTlctO.«,>.7. 
Ip)  Cf.  B«  ButlML  IS  CD.  D.,  sn. 
te)  Tajlor  *.  C^dwalL  8  Baal  *  S.,  I 
HomU  T.  CoapUnd,  1 Q.  B.  D.,  W. 
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wards.  "Itis,"  said  Plumer,  V.  C.  "  the  eBtablished  doc- 
trine of  equity,  that  if  a  contract  to  purchase  is  to  be  com- 
pleted at  a  given  period,  and  the  title  \&  finally  made  out, 
the  parties  continuing  in  treaty,  and  the  j>archaser  not  by 
any  acts  reieased  from  his  bargain,  the  estate  is  coneidered 
as  belonging  to  the  pnrchaser  from  the  date  of  the  con- 
tract,  and  the  money  from  that  time  as  belonging  to  the 
vendor. "(«)' 

g  893.  Where  the  contract  is  in  its  inception  expressly 
conditional,  the  transfer  of  the  equitable  estate  from  the 
vendor  to  the  purchaser  takes  place  not  on  the  conclusion 
of  the  contract,  but  on  its  becoming  absolute  by  the  per- 
formance of  the  condition,  and  until  that  event  the  property 
sold  remains  at  the  risk  of  the  vendor.  This  is  well  illus- 
trated by  a  case  which  was  decided  by  the  judicial  com- 
inittee  of  the  privy  council,  on  appeal  from  the  court  of 
chancery  in  Canada.  A  contract  was  entered  into  for  a 
lease  for  five  years,  from  the  Ist  of  April,  1840,  the  land- 
lord nndertaking  to  erect  by  that  time  a  new  warehouse  on 
part  of  the  groand  to  be  demised,  and  to  put  the  old  ware- 
house in  repair,  the  amount  of  rent  to  be  determined  with 
reference  to  the  amount  expended  on  the  buildings.  The 
new  building  was  not  completed,  nor  the  old  warehouse 
repaired,  on  the  1st  of  April,  but  no  objection  was  made  by 
the  intended  lessees,  who  then  continued  to  occupy  part  of 
the  premises  under  a  former  contract.  Shortly  afterwards, 
the  whole  premises  were  destroyed  by  fire.  The  landlord 
brought  a  bill  for  specific  performance  of  the  contract,  and 
for  the  defendants  to  rebuild  the  premises  and  accept  a  lease. 
It  was  held,  in  the  first  place,  that  if  time  were  of  the 

(«)Ia  HwftiTd  *.  Pnnter,  t  II*d  ,  BSB.   8«a  loo  Intra,  flMOMMq. 

'  U  a  defeud&Dt  is  able  to  make  a  perfect  tille  at  the  timp  of  the  decree,  the 
plaintiffs  rights  under  his  contract  of  puicbase  are  as  Utoroughly  protected, 
and  his  objects  as  successfullj  attaioed,  in  the  tiewg  of  a  court  of  equity,  as 
tLough  title  had  been  ^ven  on  the  day  of  the  contract.  The  right  of  a  pur- 
chaaer,  in  these  cases,  is  clearlv  a  fixed  and  determinate  one.  Bo  much  so  that 
Vrhere  there  is  a  contract  for  the  purchase  of  land,  and  the  person  contracting 
to  sell  declines  executing  the  contract,  upon  the  ground  that  he  is  nnabie  to 
give  a  good  title,  and  the  purchaser  flies  his  bill  to  compel  the  defendant  to 
complete  his  contract,  or  r^cind  it,  if  the  defendant  is  able  to  give  a  good  tltJe 
at  the  time  of  the  decree,  the  complunant  will  be  compelled  to  accept  It 
Pierce  r.  Nlchola,  1  Paige,  244;  Baldwin  r.  Baiter,  8  id.,  473;  T  id.,  78;  B^- 
moor  T.  Delancey,  8  Coweo,  446.  In  the  cases  of  chattels  Itie  rule  is  different. 
S^fmonr  t.  Dehuux?,  8  Cowen,  SS5. 
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essence,  it  had  been  waived  by  the  defendants,  but  that  this 
did  not  waive  the  obligation  on  the  leesor  as  to  building,  and 
that  the  defendants  were  not  bound  to  accept  a  lease  till 
that  was  performed  ;  and,  in  the  second  place,  that,  treat- 
ing the  contract  to  take  a  lease  as  a  contract  to  purchase, 
the  warehouse  was  never  purchased  by  the  lessees  until  it 
was  completed  by  the  lessor ;  and,  consequently,  that  until 
that  was  done  it  was  not  the  property  of  the  lessees,  nor  at 
their  risk.  (0' 

§  894.  In  the  case  of  a  contract  legal  at  the  time  it  was 
entered  into,  but  subsequently  and  before  judgment  ren- 
dered illegal  by  statute,  it  seems  to  be  clear  on  principle 
that  no  specific  performance  could  be  granted  except  where 
the  court  could  still  execute  the  contract  cypres  /(m)  a  con- 
tract thus  rendered  illegal  would  in  the  contemplation  of  the 
court  have  become  impossible,  (b)' 

g  893.  But  when  the  contract  has  been  completely  made, 
the  thing  sold  is  at  the  risk  of  the  purchaser,  who  must  bear 

(()  CoDDter  T.  MacpbenoD,  a  Uoo.  P.  C.  Bu-ber  v.  Hodgtoa,  3  H.  A3.,9t7:  Kspoillo 

C.,83.  T.  Bowden,  4  El.  A  m..  Ml.    si»Bl»>VtD. 

(11)  Sm  iDfm,  i  STR  et  •«).  nlnKMn  t.  BrlKOe,  S  Mod.,  SI,  uid  BUpn,  ( 

(VI  AtklDwa  V.  Kiwble,  10  BMt,  BSD,  GS4;  4M 

'  Peraonsl  pruperty  is,  equally  with  real  estate,  the  subject  of  coaditiiial  sale; 
and  poesessioQ  ia  to  be  construed  only  as  ■prima  fade  evidence  of  owDer^ip. 
Mount  V.  Hams,  1  S.  &  M.,  18S.  Where  a  slave  was  delivered  under  an 
agreement  that  the  person  taking  her  should  retura  her  or  pa;  a  certain  prica 
(or  her  in  a  Kiven  tiroe,  it  was  beld  to  be  a  conditional  sale,  and  that  the  slave 
was  not  subject  to  the  vendee's  debts,  while  the  condition  was  not  performed. 
Id.  Where  a  slave  is  delivered  under  an  agreement  of  sale,  at  a  fixed  price,  to 
be  paid  at  a  day  certalo,  but,  until  paid,  the  legal  title  to  remain  in  the  vendor, 
the  title  of  the  buyer  does  not  become  absolute  until  the  payment  of  the  pur- 
chaae  money,  nor  does  it  become  liable  for  hia  debts  until  then.  Gambling  v. 
Reed,  Meigs,  !8l.  But  in  such  a  case,  the  seller  holds  the  legal  title  only  aa 
security  for  the  purchase  money,  and  if  the  buyer  conveys  the  slave  to  a  trus- 
tee to  secure  a  debt,  equity  will  not  order  the  slave  to  be  given  up  al»olutely  at 
the  suit  of  tho  seller,  but  a,  short  time  will  be  given  to  the  defendants  to  pay 
the  purchase  money  and  keep  the  slave.  Id.  In  the  conditional  sale  of  a 
slave,  the  property  Is  at  the  risk  of  the  vendee.  Prelher  v.  Norfleet,  1  A.  K. 
Matah.,  178.  A  condition  may,  however,  be  waived  by  subsequent  acta.  So, 
where  goods  are  sold  and  delivered  on  condilion  that  the  purchaser  gives  his 
own  notes  on  time  therefor,  endorsed  by  a  third  person,  which  be  fails  to  per- 
form, and  the  seller  then  takes  the  purchaser's  own  notes,  for  the  price,  on 
demand,  with  warrant  of  attorney  to  confess  judgment  thereon,  this  is  a  waiver 
of  the  condition,  and  an  affirmance  of  the  sale.  Baundera  v.  TurbeviUe,  % 
Humph.,  272. 

'  Oontract  KparabU,  part  xUegdLI  A  contract  Is  void,  where  a  part  only 
of  the  same  Is  illegal.  The  rale  is  otherwise,  in  acsse  where  the  consideration 
is  legal,  and  some  of  the  stipulations  which  can  be  separated,  are  illegal. 
E'ealherstoae  v.  Hutchinson,  Cro.  Ellz.,  199;  Schackcll  v.  Cosiar,  8  BcotU,  50^ 
Crawford  v.  Monell,  0  Johns,,  258:  Donnaleu  v.  Lenox,  Q  Dana,  91 ;  WoodruS 
T.  Heuniman,  11  Vt.,  S92;  Leaviu  v.  Palmer,  3  N.  Y.,  19. 
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all  snbseqaent  loBses,  and  is  entitled  to  all  subsequent 
gain8:(«))  subsequent  events,  therefore  oan  neither  deter- 
mine the  contract  nor  give  either  party  a  right  to  resist  its 
perfomiance. 

§  896.  Fonnerly  this  principle  does  not  appear  to  have 
been  as  clearly  recognized  as  it  is  now :  thus,  where  a  great 
subsequent  advantage  accrued  to  one  party,  Lord  Hard- 
wicke  seems  to  have  doubted  how  far  the  court  would  de- 
cree performance  on  the  ori^nal  terms  of  the  coiitract.(y) 
And  where  A.  contracted  to  sell  his  estate  for  an  annuity 
during  his  life,  the  time  appointed  for  conveyance  was  the 
3l3t  of  October,  but  the  annuity  was  to  commence  from  the 
6th  of  April  previous,  and  to  be  paid  half-yearly  :  the  half- 
year's  payment,  due  on  the  6th  of  October,  was  not  paid 
or  tendered,  and  on  the  12th  of  November  A.  died  from  an 
accident :  Lord  Bathurst  and  the  House  of  Lords  dismissed 
a  bill  for  specific  performance,  (r)  Lord  St.  LeonardH(a)  at- 
tributes this  decision  to  the  neglect  to  make  or  tender  the 
payment;  but  it  does  not  seem  clear  that  the  case  was  not 
■considered  by  the  judges  who  decided  it  as  one  of  inade- 
quate consideration,  and  treated  as  a  case  of  hardship. 

§  897.  The  principle  as  now  established  is  illustrated  by 
nnmeroue  cases.  Thus,  where  money  was  left  to  be  laid  out 
in  land  to  be  settled  to  the  use  of  A.  in  tail,  remainder  to 
B.  in  fee,  and  A.  and  B.  agreed  to  divide  the  money,  and 
before  the  contract  had  been  carried  into  execution  A.  died 
without  issue,  the  contract  was  nevertheless^speciflcally  per- 
formed, (i)  So  a  contract  to  sell  for  an  annuity  will  not  be 
avoided  by  the  death  of  the  annuitant,  even  before  any  pay- 
ment, (c)  So  where,  subsequently  to  the  contract  for  the 
sale  of  a  house,  the  house  is  bi^i^t  down,  the  loss  falls  on 
the  purchaser  :(tf )  and  in  such  an  event  the  purchaser  wil] 
not,  in  the  absence  of  part  of  any  provision  in  the  contract, 
l>e  entitled  to  the  benefit  of  an  existing  insurance  against 
fire  effected  by  the  vendor.(e)    And  again,  where  a  trader 

m  tDatlL1.ltl.,tlt.S4,iei>.BiPorttilflr,Tr.  (A  Palna  t.  Heller,  eVu.,Ue.    r-<Cii*iiT. 

-dn  Oontnt  de  Venle,  Fut  IV.  Boddls,!  Vern,,  180,  the  eirtbqnBke  whldi 

SI  Per  Lord  Humer*  In  Borel  t,  Hnuej-,  deitrojed  thg  boaiei  ap|>ean  to  bave  taken 

II  A  B.  187.  plAce  kiter  tlie  oontnust  tad  been  Hurled 

&i)  Dst;  *.  Bu-ber,3  Atk.,Ma.    Bee  alio  bloeffpot.    Bee  Balthbr'a  note ob  cue,  uHl 

Stent  T,  IUlli.1  P.  Wmi..  SIT.  1  An.  C.  C  IH  a. 

W  Pope  V.  BooU.  1  Bio.  P.  0.,  ITO.  <i)  Poole  v.  Adkmi,  IS  W.  It.  SSS;  B&yner 

(a)  Vend.,  SU.  Pneton,  It  Ch.  D.  MT,  kfflrmed  In  C.  A.  » 

'^'  CuleTT.C>iMr,PDTTeaL3Tl.  Sol.  Jo.  US:  of.  SdwudsT.  WeU.  T  Cb.  D. 


fVend.,SU. 
Ctrter  T.  CaiMr,  PDireat,  3T1. 
HortlnMr  v.  Capper,  1  Bro.  C.  C, 
atm  r.  Lerer,  t  Bi«.  C.  C.  aoe. 
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agreed  to  take  two  persons  into  partnership  for  a  period  of 
eighteen  years,  in  consideration  of  a  sum  to  be  paid  by  in- 
stalments, and  before  they  were  all  paid  he  became  a  bank- 
rupt, the  assignees  were  held  entitled  to  the  remaining 
instalments.  (/) 

§  898.  Another  class  of  cases  which  have  illustrated  the 
same  principle  hai?  arisen  from  the  failure  or  winding-up  of 
a  company  after  a  contract  has  been  entered  into  for  the 
purchase  of  shares  into  it,  but  before  the  contract  has  been 
completed.  Such  an  event  furnishes  no  defence  to  an  action 
for  specific  performance  of  the  contract  to  buy  the  shares.  (^) 

§  899.  Where  a  contract,  capable  of  being  specifically 
executed  at  the  time  of  the  issuing  of  the  writ,  has  by  lapse 
of  time  between  that  and  the  trial  become  incapable  of 
execution  in  the  ordinary  way,  so  as  to  confer  fature 
benefits,  tJie  question  arises,  what  course  ought  to  be  pur- 
sued. This  question  came  before Plumer,  M,R.,  in  Neabitt 
V,  Meyer,(/i)  where  a  bill  was  filed  before  the  term  expired 
for  a  specific  performance  of  a  contract  to  accept  a  lease, 
but,  without  fault  on  either  side,  the  term  expired  before 
the  hearing.  The  case  was  decided  upon  another  point,  bat 
the  judge  evidently  inclined  to  the  opinion,  that  the  conrt 
would  not  decree  the  execution  of  a  formal  lease  after  the 
expiration  of  the  term.  In  accordance  with  this  view.  Lord 
Cranworth  expressed  the  opinion  that  it  would  require  very 
special  circumstances  indeed  to  induce  the  court  to  decree 
specific  performance  of  a  lease  after  the  expii-ation  of  the 
te^n.(^)  "What  the  court,"  said  his  Lord3hij>,(^')  "really 
would  be  decreeing  in  such  case  would  not  be  the  specific 
performance  for  an  agreement  for  a  lease,  but  merely  that 
the  lessee  should  make  himself  a  specialty  debtor  in  respect 
of  past  benefits  received."  It  is,  however,  to  be  remarked, 
that  the  circumstances  of  the  case  before  Plumer,  M.  R. ,  and 
before  his  Lordship  were  different,  inasmuch  sa  in  the 
former  the  delay  seems  to  have  been  entirely  due  to  the 

(/]  Akbnni  t.  J&ckBoa,  1  Sw.  SS,    See  alio       (A)  1  Sw.  S3S, 
LordE 

ueu.  M.  tm.,tBg. 
"      "  "  -----         ij)  6  Ds  U.  M.  4  0.  M  p.  8 

.    HoTle  T,  Llvsiey,  1  Mer.,  Sgl,  ii 
1    T.  Martjn  fll  W.  K..  IDMI),  where  loe  CMin 
....   ^^  jjjg  plslnlllTB  proper  courw 
b«eii  to  B]Dplj  (o  likve  the  cau 
).'  Tii',  8(i»rT.'ifuB»eli,  i  sT.'i'   ptnui^OfTbe  Icim. 


DpO.  U.  *U., 

I.  J  Eq.  MT;       IJ)  6  Ds  U.  M.  4  0.  B 

"    *"-    ■■"       "  —  --LlVBK       ■  "-- 

.n  (111 
......  .     -   ,    Intimated  that 

SCh.  Ise:  B  Eq.  DOS;  4  Cb.  2U0i  Chapman  v.    yroa\A  have  b«eii  to  anpljlo^ave  Ihecau 
Bbephenl.  L.  E.  3  G.  P.  ISB;  TaylDr  T.  Stray,    advanced  ao  as  to  le  beard  beToie  tba  ez- 
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court ;  wliereas  in  the  latter  no  steps  were  taken  until  just 
before  the  expiration  of  the  term,  so  that  it  was  impossible 
for  the  plaintiff  to  obtain  a  decree  until  the  term  was  at  an 
ead.(-ir) 

§  WM.  On  the  other  hand,  the  opinion  of  Alderson  B. 
was  somewhat  at  variance  with  the  doctrine  above  stated. 
"The  moment  the  bill  is  filed,"  said  his  Lordship,  (^  "the 
rights  of  the  parties  remain  fixed,  or  ought  so  to  do.  I  can- 
not accede  to  the  doctrine  in  Nesbitt  v,  Meyer,  (m)  How 
can  the  constitation  of  the  court  alter  the  rights  ot  the 
parties  t"  The  decision  in  the  case  in  the  Exchequer  seems, 
however,  reconcilable  with  those  before  stated ;  for  the 
prayer  of  the  bill  was  for  the  specific  performance  of  a  con- 
tract for  a  lease,  and  for  an  account  of  arrears  of  rent  on  the 
footing  of  the  contract,  and  it  was  held  that  although  by 
the  expiration  of  the  term  before  the  hearing  the  specific 
performance  could  not  be  granted,  yet  that  the  plaintiff  was 
entitled  to  a  decree  for  an  account. 

§  90I.  And  similarly,  in  a  previous  case,  Leach  Y,  C. 
held  that  a  bill  might  be  maintained  by  a  purchaser  for  the, 
specific  performance  of  a  contract  for  a  life  annuity, 
although  the  annuitant  had  died  not  only  before  the  hear- 
ing, but  before  the  bill  was  filed,  where  there  were  arrears 
of  the  annuity  between  the  time  of  the  purchase  and  the 
death  of  the  annuitant,  to  which  the  purchaser  had  an 
equitable  title  under  the  contract :  but  his  Honor  said  that 
it  might  be  a  question  whether  such  a  bUl  could  be  main- 
tained if  the  death  of  the  annuitant  were  to  happen  so  that 
the  purchaser  took  no  benefit  under  his  contract,  as  might 
happen  where  his  title  was  to  commence  at  a  future  time.(«.) 

§  903.  These  cases  perhaps  left  the  exact  state  of  the  law 
on  this  point  somewhat  difficult  to  state.  But  now  that 
both  legal  and  equitable  remedies  may  be  obtained  in  one 
proceeding,  and  every  prudent  plaintiff  will  ask  for  both, 
the  point  appears  of  little  practical  importance,' 

(it)  Of.  AnoiiT.Wblte.aSw.,  ID8n.,«her«,        (I|  Wialmon  v.   ToiklnztOD,  1  T.   A  C 

betonltaeleawoDntnicWdrarwnsexccuted,  Bx  ,  TK,  TtS. 
ecBDta  rendered  the  lutended  eublect'maUer       (m)  1  Sw..  KB. 

Ofthe  lease  pseleu  lo  the  Intended  Ivsaee;       (n)  Ketmej  v.  Wextam,  e  Uad,  3SB.    See 

and   th*  court  directed  only  a   qaantum  Strloktaod  t.  Turner,  T  Ei.,  tog. 
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rine  of  caveat  emptor  applies.  The  vendee  takes  at  bia  peril,  and  be  must  pay 
the  Mi'eed  price  even  though  he  gets  no  title,  where  there  is  no  proof  of  fraud, 
rnM^e,  or  concealment  ol  material  facts.  Buihb  v.  HamiltoD,  33  AJs.,  210; 
Qarrett  v.  Ljmch,  4S  Ala.,  204. 

Stai  proptrty  conveyed  teitAaut  uarrantjr-l  In  Buch  a  case,  where  'there  has 
been  no  conceiument  of  material  facta,  and  no  fraud,  no  part  of  the  purchase 
money  can  be  recovered  bock  either  at  law  or  in  equity,  in  a  case  where  the 
title  proves  defective.  Bolaford  v.  Williams,  76  111.,  133.  The  vendee  of  real 
property  was  fully  informed  of  the  nature  of  the  title  which  he  purchased.  In 
an  action  to  recover  the  purehaee  money,  it  was  held,  that  he  could  not  wait 
the  determination  of  an  action  of  eviction  against  him.  Boisblanc  v.  Harkey, 
31  La.  An.,  81. 
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CHAPTER  XX. 

OF   DEFAULT   ON   PART  OF  THE' PLAINTIFF. 

g  903.  "With  regard  to  the  matters  to  be  done  by  the 
plaintiff  according  to  the  terms  of  the  contract,  it  is,  from 
obvious  principles  of  justice,  incumbent  on  him,  when  he 
seeks  the  performance  of  the  contract,  to  sliow,  first  that  he 
has  performed,  or  been  ready  and  willing  to  perform,  the 
terms  of  the  contract  on  his  part  to  be  then  performed  ;(a) 
and  secondly,  that  he  is  ready  and  willing  to  do  all  matters 
and  things  on  his  part  thereafter  to  be  done  ;  and  a  default 
on  his  part  in  either  of  these  respects  famishes  a  gronnd 
upon  which  the  action  may  be  resisted. (J)'  We  will  fii-st 
consider  cases  of  default  in  respect  of  terms  of  the  contract 
which  ought  to  have  been  already  performed.' 

I  3  Rq.  Cko.  Abr..  sa.  See,  alao.  the 
nnge  or  Lord  Hardwlcke  uid  Gilbert  C, 
dtedlnr      


a  Inrra.  »  SiS-Xei  -.  and  cC  tltalllli  v. 


I)  3  Kq.  Caa.  Abr..  Sa.    See,  alao.  the  Ian-       (t)  Bee  Infta,  f  SIS ;  Walker  T.  J«flren,  1 
—  Bf  LorrfHardwlofceaDdGlLb— "  "       "-    ■" 

nfra,  (SM8-8M:  a    

Ghee,  IS  Ir  Cb.  B..1S. 

'  McNeil  V.  Magee,  5  Mason, 
Coleon  V.  Thompson,  2  Wheat., 
Nelson,  4  RftDd.,  4^;  Bates  v.  Wheeler,  1  Scam.,  M;  Stewart  v.  Raymond 
Rail  Road  Co.,  7  8.  &  M.,  508;  Wood  v.  Perry,  1  Barb.  Sup.  Ct.  R.,  114;  Be- 
creet  V.  McKenDa,  1  Strobh's  Eq.,  856;  RichardaoD  v.  Linney.  7  B.  Monr,,671; 
Taylor  T.  McCardle,  9  8.  &  M.,  280.  A  party  seeking  a  apeciflc  performance 
cannot  be  excused  from  proper  diligence,  on  the  part  of  the  defendant.  Long- 
worth  T.  Taylor.  1  McLean.  3i)5:  Doyle  y.  Teaa,  4  Scam.,  202.  And  a  subse- 
quent offer  to  fulfill  his  part  of  the  agreement,  by  a  party  who  has  fmled  to 
perform  at  the  lime  stipulated,  will  not  justify  the  granting  of  a  decree  of  spe- 
cific perfonnaoce.  UnieBs  performance  can  be  shown,  or  the  beneflt  of  per- 
formance secured  to  the  defendant,  specific  performance  will  not  be  decreed  in 
favor  of  a  vendee,  eren  if  poBaesaiDn  haa  been  given  and  improvements  made 
by  him.  Simmons  v.  Hill,  4  Har.  &  M'Hen.,  262.  This  principle,  that  a 
plaintiff  must  perform  the  esseutJal  parts  of  his  contract,  is  luUy  carried  out, 
St  law,  in  cases  concerning  deeds.  Fuller  v.  Hubbard,  6  Cowcn,  13;  Fuller  t. 
n.,.„ .,:j    »o  »t ..  _  T.„.,...  .»  ,.___     ,».  ■„. ^  Savajte,  14 

*  Ba  muil  do  tgiiiCy,  vtho  ask*  emiilff.'}  "  There  are  few  cases  in  which  a  court 
of  equity  will  insist  on  the  maxim  that  he  who  asks  equitv  must  do  equity, 
with  more  vigor,  than  m  those  for  specific  performance."  Gastman  v.  Plumer, 
46  N.  H.,  464  See  also  Tripp  v.  Cook,  26  Wend,,  148,  1(W;  Bruen  v.  Hone,  3 
Barb.,  536;  Linden  v.  Hepburn,  3  Sandf..  668;  Williams  v.  Fitzhugh,  88  N. 
T.,  444,  452;  Wheeler  v.  Tanner,  89  N.  T.,  481,  502,  605;  Abernathey  v. 
Church  of  the  Puritans,  8  Daly,  1.  The  rule  is  well  settled  that  where  a  party 
asks  the  specific  performance  of  a  contract,  he  must  first  show,  eiUier  that  he 
has  performed,  qt  has  offered  and  is  willing  to  perform  all  that  his  contract  can 
at  any  time  call  for;  it  will  be  a  defence  to  his  action  to  show  that  he  hu  made 
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1.  The  performance  of  past  acts. 
§  1H)4.  Of  what  terms  mast  the  plaintiff  show  the  per- 
formance %    The  answer  is  that  he  must  show  performance 
of  (1)  the  express  and  essential  terms  of  the  contract, 

(2)  Its  implied  and  essential  terms,  and 

(3)  All  representations  made  at  the  time  of  the  contract 
on  the  faith  of  which  it  was  entered  into :  but  that  he  need 
not  show  jierformance  of 

(4)  Non-essential  terms, 

(fl)  The  terms  of  a  collateral  contract,  or 
(6)  Terms  of  which  the  defendant  lias  prevented  or  waived 
the  performance. 

default  ID  a  matter  of  serious  importance.  Blorc  v.  BkJdmore,  6  Litt..  453; 
Oreenup  v.  Strong,  1  Bibb..  590;  Stcw&rt  v.  Haymond,  15  Misa.,  508;  IIocu  v. 
Simmons,  1  Col..  Il«;  JIcKinney  v.  Watts,  8  A.  K.  Marsh.  208:  West  v.  Case, 
8  Ind.,  301;  Stevenson  v,  Dunlap,  7  T.  B.  Monr..  134;  Hepburn  v.  Auld,  5 
Cranch,  263;  Stone  v.  Buckncr,  12  Sm.  &  Mareb.  7.1;  Suodgrnss  v.  Wolf,  11 
W.  Va  ,  158;  Clay  v.  Turner,  3  Bibb.,  63;  Boone  v.  Missoiiri  Iron  Co.,  17 
How..  840;  Yennum  v.  Babcock,  13  lova,  194;  Qauatson  t.  Vunboon,  3  Iowa, 
128;  Bcarden  v.  Wood,  1  A.  K.  Marali,  4.W;  l.ognn  v.  McCliord,  2  A.  K. 
Marsh.  324;  Rogers  v.  Sanders,  16  Me..  83;  Tvler  v.  McCardle,  17  Miss.,  280; 
Earl  V.  Halsey,  14  N.  J.  Eq.,  832;  Thorp  v,  Peitit,  16  N.  J.  Eq..  488;  Colson  v. 
Thompson,  2  Wheat.,  836;  Slaughter  v.  Hains,  1  Ind.,  138;  Salterfleldv.  Keller, 
14  La.  An..  606;  Wilson  v.  Bnimfleld,  8  Blackt.,  146;  Watts  t.  "Waddle,  0 
Pet.,  384;  Bryan  v.  Read,  1  Den.  &  Batt.  Eq.,  78;  Reed  v.  Nor,  0  Greg.  283; 
Hooner  v.  Calhoun.  16  Gratt..  109;  Jordan  v.  Denton.  23  Arh.,  804;  Scott  v. 
Shepherd,  3  GUman,  83;  King  v.  Enapp,  69  N.  Y.,  762;  Jones  v.  Roberts,  6 
Call,  187;  Cox  v.  Boyd,  38  111.,  43;  Hanney  v.  Banks.  1  Rand,  408;  Frakfort 
Turnpike  Co.  t.  Churchill,  6  3[onr.,  427;  Kitchen  v.  Coffyn.  4  Ind.,  504;  Board 
of  Supervisors  v.  Hennelemry,  41  111.,  179;  Huldeman  v.  Chaniliers,  19  Texas, 
l;Furbushv.  White,  25  Me.,  219:  Jones  v.  Alley,  4  Greene,  Iowa,  181;  O'Brien 
V.  Pcrtz.  48  Md.,  583;  Marburgh  v.  Cole.  49  Md.,  403. 

BiteiUery  contract  to  sell  land,  relation  of  the  pard'ei.]  In  substance  the  same 
relation  exists  between  the  vendor  and  vendee  in  an  eiecutory  contract  for  the 
sale  and  purchase  of  real  estate,  as  exists  between  mortgagee  and  mortgagor. 
The  same  general  rules  govern  both  cases.  The  legal  title  to  Ihe  estate  in  both 
cases,  is  held  as  a  security  lor  the  debt ;  the  owner  of  the  equitable  title  receives 
it,  when  the  debt  Is  paid.  Ellis  v.  Hussey,  68  N.  C  ,  501;  Jones  v.  Boyd,  80 
id.,  258. 

Tmo  act*  to  be  iont  at  the  tame  time  ']  Where  this  Is  Ihe  case,  neither  party 
can  maintain  an  action  against  the  other,  unless  he  alleges  performance,  or  an 
offer  to  perform.    Braaswell  v.  Pope,  80  N,  C,  67. 

Equity  dcet  not  aiinays  require  an  exact  performaiiee.']  Equity  will  seek  to  do 
exact  justice  between  the  parties,  and  a  party  may  sometimes  be  excused  from 
a  tileral  fulfillment  of  bis  contract,  where  the  failure  does  not  relate  to  matters 
of  substance.  Davis  v.  Hone,  2  Sch.  &  Lef.,  847;  Counter  v.  McPberaon,  S 
Moo.  P.  C,  C,  83,  108;  Oram  t.  Merrill,  27  Iowa,  476. 

OmitiioTi  bg  wiatuoi  eontejU  of  a  part  of  the  eontraet']  Whera  a  particular 
stipulation  in  the  contract,  which  does  not  materialfy  affect  the  rights  or 
interests  of  the  parties,  has  been  omitted  by  mutual  consent;  this  will  not 
deprive  a  party  of  bis  right  to  a  decree  for  specific  performance,  when  be  hsa 
otherwise  fully  performed.  Portland  R.  R.  Co,  v.  Grand  Tronk  R.  R.  Co.,  6S 
Me..  90. 
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lastly  it  will  be  necessary  to  consider 

(7)  Terms,  the  performance  of  which  has  become  impos- 
sible without  the  plaintiff's  fault  or  default. 

§  903.  (1)  As  to  the  express  terms  nothing  more  need 
now  be  said.  The  only  important  point  will  be  consid- 
ered when  we  come  to  the  difference  between  essential  and 
non-essential  terms. 

§  908.  (2)  The  performance  must  extend  to  such  of  the 
implied  terms  as  are  essential.  Thus  where  an  intended 
lessor  agreed  to  finish  a  house  for  an  intended  lessee,  who 
was  to  do  the  repairs  during  the  intended  term,  the  court 
held  that  in  such  a  contract  was  implied  an  undertaking  to 
deliver  it  in  complete  tenantable  repair  proper  for  houses  of 
the  character  demised :  and  this  undertaking  not  having 
been,  in  the  judgment  of  the  court,  performed,  the  intended 
lessor's  bill  for  specific  performance  was  dismissed  with 
cost8,(c)  The  case  might  probably  have  been  determined  as 
one  rather  of  construction  than  of  the  implication  of  terms, 
t.  e.,  that  to  finish  a  house  means  to  finish  so  that  the  house 
shall  be  in  proper  repair. 

§  907.  (3)  Performance  must  be  shown  of  representa- 
tions of  future  acts  made  at  the  time  of  the  contract  on  the 
faith  of  which  the  contract  was  entered  into.  These  repre- 
eenfations((?)  need  not  amount  to  a  guarantee,  nor  in  case 
of  non-performance  give  a  right  to  an  action  either  for  dam- 
fliges  or  for  cancellation  of  the  contract :  but  yet,  if  made  and 
not  performed,  they  are  a  defense  to  an  action  for  specific 
performance,  (c) 

§  908.  Thus  where  a  vendor  at  a  sale  represented  that 
he  would  make  improvements  in  the  access  to  the  property 
soldi  and  failed  to  do  so,  the  court  refused  specifically  to 
perform  his  contract ;{/)  and  the  same  was  the  decision  of 
the  court  in  a  case  where  the  vendor  by  his  agent  repre- 
sented that  a  church  should  be  erected  in  the  immediate 
neighborhood  of  the  building  ground  which  was  the  subject 
of  the  contract,  and  that  he  would  complete  certain  streets, 
and  the  purchase  was  made  on  tbe  faith  of  these  represen- 

.M  TlldaMr  T.  CIbAkhi,  80Be*T.,119i  cf.  t7  bs  coDsldered  u  part  of  tbe ooDtnct.  >a« 
OirardT.ProraDd.L,  B.1F.C..1U.   DIiHd.    aDpn ( a» at Mq. 

m,..i./-v ..  _   n ..  o ou  '- '--nawT.  Dlxoii,L.  B.6H  L.,iM. 

■QmODt  T.  Dokw,  Jac,  414. 
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tatioDS, ,  which  the  plaintiff,  however,  never  carried  int& 
effect,  (y) 

§  IKMk.  We  may  here  briefly  inquire  into  how  far  maps 
or  plans  of  the  property,  exhibited  by  the  vendor  at  the 
time  of  entering  into  contract,  form  representations  of  th& 
kind  we  are  now  considering.  (A) 

§  910.  Where  the  parties  have  matured  their  agreement 
into  a  contract,  and  that  contract  is  silent  on  the  subject  of 
SQch  map  or  plan,  the  court  will  not  from  such  exhibition 
infer  a  contract.(z)  This  applies  alike  to  private  contracts 
and  to  special  Acts  of  Parliament,  so  that  notices  given,  and 
plans  and  sections  dejWBited,  are  not  to  be  used  in  constru- 
ing an  act  afterwards,  except  so  far  as  they  are  referred  to 
and  thus  incorporated  in  the  act  of  Parliament  itself,  (y) 
But  where  they  are  so  referred  to  and  incorporated,  effect 
must  be  given  to  them  according  to  the  terms  of  the  act.(4) 

§  91 1.  Where  the  map  thus  exhibited  delineates  the  in- 
tended division  of  the  property  by  new  roads,  the  vendor 
may  not  afterwards  divide  the  land  in  a  manner  so  different 
as  to  attract  a  population  entirely  different  from  that  which 
would  have  been  produced  by  the  execution  of  the  plan 
proposed  by  the  map.(Z) 

§  919,  But  though  the  exhibition  of  a  map  may  bind  to 
this  extent,  it  will  not  oblige  to  an  exact  performance  of 
the  scheme  it  embodies.  Thus  where  a  plan  was  referred  to 
in  the  contract,  and  used  as  a  description  of  the  part  of  the 
property  in  question,  and  on  this  plan  the  measurement  and 
width  of  the  street  were  marked,  but  there  was  nothing  in 
the  contract  which  distinctly  pointed  out  that  part  of  the 
plan  as  binding  the  parties,  Lord  Langdale,  M.  R.,  held  that 
it  did  not  form  part  of  the  contract,  so  as  to  entitle  one 
party  to  relief  against  an  encroachment  on  the  width  of  the 
street.  («;.) 

%  913.  In  another  case  the  particulars  referred  generally 

(a)  Kren  v.  WbImh,  1  Him.  N.  8  .  nSB.  CI.  ft  Fin.,  THi  Burdmer  t.  London  and 
tItlCf  UlaTBT.  Harding,  ni..  J  Bx.,38S,  NorUiiWesteni  B&llwa;  Co.,  1  Mac  ftO.^ 
M  (oUaeffeet  or  plsDi  on  (alleged)  Implied  113. 
ofeMemanta.  (Jt)  Alt-Oen.   v.  Tewkihar?  knd  Hklvpm 


I01-,  eqalrST.  Campbell.  1  M;.  ft  Cr.,  Nen 

H*.    lit.  and  dlitlDKnIah  Nene  Valle*  Dials-  wat  ^A•.,  u.  u.  >,.,  im. 
■M  Commiislonrn  t.  Dnnkler,  i  Cb.  U.,  1.       IQ  PcuoekT.  Pencon.  1)  Baav..»B,  SBl. 
wbnK  tbe  plao  waa  bald  to  be  Inoorpoialed       (ml  Nona  T  Lord  HeTmonr.  11  B«aT.,  Ut- 


„ to  In)  tbe  ooDtract.    Dlatlniraiah  ttoliarM  t.  .  _    .._ 

i  Biltlah  Sallmty  Co.  t,  Tod,  U    Saplej  t.  Wllkaa,  L.  B.  7  Bi ,  UB. 


D.qitizeabyG00<^lc 


DEFAULT  ON   PART   OF  THE  PLAIKTIFF.  457' 

to  an  accompanying  plan,  and  on  the  plan  several  roads- 
were  marked  ont  so  as  to  provide  frontages  for  all  the  lota, 
and  the  lines  of  roads  were  marked  ont  on  the  land  itseir  in 
axicordance  with  the  plan  :  Knight  Bruce,.  V.  C,  held,  that 
in  the  absence  of  any  clause  in  the  particnlare  or  conditions 
of  sale  providing  for  any  rights  of  way  beyond  a  road  lead- 
ing into  the  nearest  highway,  such  road  was  all  that  the 
purchaser  was  entitled  to.(n) 

g  914.  Where  the  sale  plan,  instead  of,  as  in  the  previous 
cases,  representing  an  intended  and  future  state  of  the  prop- 
erty, accurately  represents  it  in  its  actual  and  present  state, 
it  has  been  held  that  it  will  not  carry  the  case  higher  than 
a  view  of  the  property.  Therefore,  where  a  plan  repre- 
sented a  well  on  lot  4  communicating  with  a  reservoir  on 
lot  2,  and  that  communicating  with  the  inn  which  was  on 
lot  1,  which' the  plaintiff  pmchased,  and  the  vendor  con- 
veyed lots  2  and  4  without  any  reservation  to  the  jjlaintifT 
of  a  right  to  a  flow  of  water  from  the  well,  tlie  plaintiff's 
demand  for  compensation  for  the  loss  of  the  water  was 
refased.(o)  St,  Leonards,  however,  considered  this  case 
open  to  observation.  (^) 

g  91S.  (4)  In  the  averment  of  performance  by  the  plain- 
tiff, eqnitj',  as  already  stated,  discriminates  between  the 
essential  and  the  non-essential  terms  of  a  contract ;  and  to 
furnish  the  defendant  with  aground  for  resisting  the  action, 
the  non-performance  of  the  plaintiff  must  be  a  term  impor- 
tant and  considerable,  (i?)  The  Court  of  Chancery  fre- 
quently interfered  at  the  instance  of  a  party  who  might 
have  been  debari'cd  from  relief  at  Common  Law,  because- 
unable  to  allege  performance  in  the  very  ternin  of  the  con- 
tract, which  is  by  the  Common  Law  essential. (r)  Thus,  for 
example,  where  A.  contracted  to  sell  property  to  B.,  and 
by  the  same  contract  it  was  also  stipulated  that  A,  should 
continue  tenant  from  year  to  year  of  ihe  land,  and  it  hap- 
pened from  embarrased  circumstances  he  was  unable  to  fill 
the  tenancy,  this  was,  from  the  determinable  nature  of  the 
holding,  held  to  be  a  matter  of  consideration,  and  so  not  a 

<ii)  Bandnl]  T.Hall,  4  De  G.  A  Sm.,  US  Rtctci  t.  Tbe  OreenwlDb  Tanning  Co.  Llml- 

in)  rewtlcT  T  Turner,  11  L.  J.  Ch.,  lei.         wd.  s  U  ft  M..  M. 
(p}  8t  Leon.  V      "    "  "  "      ' 
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bar  to  specific  performance  ot  the  contract  for  8ale.(«)  And 
all  the  cases  in  which  the  court  grants  a  vendor  aaking  for 
specific  performance  indulgence  in  the  making  ont  of  hia 
title,(t)  or  allows  him  to  enforce  the  contract  with  com- 
pensation,fw)  are,  of  course,  illnstrative  of  the  principle 
now  before  us, 

g  ttlS.  In  a  case  before  the  Privy  Conncil,  the  judgment 
may  at  first  sight  appear  to  go  so  far  as  to  assert  that  no 
default  of  performance  on  the  part  of  the  plaintiff  short  of 
that  which  goes  to  the  whole  consideration  for  the  promise 
sued  on,  is  available  as  a  defense  against  specific  perform- 
ance, (ti)  But  probably  snch  reading  is  incorrect  and  the 
Intention  of  their  lordships  was  to  draw  the  distinction 
between  essential  and  non-essential  terms. 

g  917.  (5)  Where  that,  on  the  non-performance  of  which 
by  the  plaintiff  the  defendant  relies,  is  in  its  nature  a  col- 
lateral and  separate  contract,  or  is  part  of  or  referable  to 
snrh  a  contract,  though  between  the  same  parties  and 
entered  into  at  the  same  time,  and  having  relation  to  thp 
same  subject-matter  as  the  contract  which  the  plaintiff  seeks 
to  enforce,  the  court  will  not  consider  the  default  by  the 
plaintiff  in  respect  of  the  one  contract  as  any  bar  to  the 
specific  performance  of  the  other,  though  such  default  may 
give  the  defendant  a  cross  right  of  action  on  legal  or  equit- 
able groundR.(«i)' 

;.  Ei..  ea.  _(■)  Oxft)i4  »  Prordnaj^L.  K._,  a  T.C.,  iss; 

i.VuTOpt 


'  Condiiion  preef(Uiit  or  tiibte^jifnt.]  In  a  conditional  contract  one  party  may 
fail  to  perform  tlie  condition.  Tlie  contract  becomea  abaolute  aa  Boon  aa  the 
condition  has  bceo  performed,  but  until  it  is  performed  it  cannot  be 
Bpcciflcally  enforced.  Where  it  is  a  condition  precedent  the  estate  is  avoided 
by  Dot  permitting  it  to  rest  until  the  condition  is  literally  performed.  Where 
it  is  B  condition  sulweqiient.  its  non-performance  defeats  the  cslaif  by  divesting 
tlie  party  of  his  title.  It  is  very  mnterial  to  notice  this  distinction  for  the 
reason  that  a  court  of  equity  "  can,  upon  principle,  interfere  with  and  control 
the  effect  of  one  species  of  condition  and  not  of  the  other,  A  man  enters  into 
a  contract,  or  makes  a  deed,  or  settlement,  or  a  will,  and  he  agrees  to  ^nt  or 
devise  an  estate  upon  a  condition  which  lie  declares  must  be  performed  before 
the  person  to  be  benefited  can  take  it.  No  court  of  law  or  equity  can  have 
a  right  to  say  that  the  condition  which  is  lawful  in  itself,  and  one  the  party  had 
a  right  to  impose,  shall  be  dispensed  with.  In  order  to  do  this,  the  contract  or 
act  of  the  party  himself  must  l>e  annulled,  and  one,  created  b^  the  court,  put 
in  its  place.  The  principle  whereon  the  court  is  to  act  in  relation  to  conditions 
subsequent  is  widely  different.  In  cases  of  this  sort,  if  a  breach  or  non- 
performance happens,  the  effect  of  which  is  to  work  a  forfeiture,  or  divest  an 
estate,  the  court,  acting  upon  the  principle  of  compensation  to  the  party  for  the 
injury  sustained  by  the  breach,  will  interpose  and  prevent  the  forfeiture.  On 
~it  of  the  nature  of  conditions  subsequent,  they  are  said  to  fall  within  the 
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§  918.  Thus  where  A.  contracted  with  B.,  the  owner-  of 
a  plot  of  land,  to  erect  a  villa  on  it,  and  to  keep  it  insured 
in, the  joint  names  of  A.  and  B.  in  the  county  fire  office,  and 
B.  agreed  as  soon  as  the  house  should  be  completed,  to  grant 
a  lease  of  the  plot  to  A.,  and  that  if  A.  should  not  per- 
form his  part,  the  contract  for  the  lease  should  be  void ; 
and  the  contract  also  stipulated  that  A.  should  have  the 
option  of  purchasing  the  fee  within  two  years ;  A  erected 
the  villa,  but  insured  in  the  wrong  office,  and  in  his  own 
name  alone,  and  then  brought  his  bill  for  a  sale  Tinder  the 
option  to  purchase  ;  and  it  was  held  by  Lord  RomiUy,  M.  R., 
that  this  option  was  independent  of  the  right  to  a  lense,  and 
that  notwithstanding  the  plaintiffs  default  in  i-espect  of  the 
latter  right,  the  former  subsisted,  and  he  accordingly  decreed 
a  specific;  performance.  (2^)' 

(X)  Green  *.  Loir.  31  Beai.,  tti, 

leiiiuiit  priuriple  liv  wliicb  Cfiiiity  rtlieves  agniniit  penaltipa;  and  ilji"  court  will 
only  give  relief  where  eompensnlion  could  i>c  miide  in  damnji^s.  Tlicrc  may 
evi'Vi  Ijc  (Tisi'a  ol  condiliniis  suljscqucnt  unperfomipd,  in  wliich  llic  court  will 
not  relieve  from  fnrteiture  on  account  of  the  difficulty  of  ascertaining  nitli  but 
degree  of  eertuiiitv  tlie  amount  or  adeqiialcly  of  compensation  to  be  allowed.'*' 
McCoun,  V.  C  iii  Wells  v.  Smith,  3  Edw.  Cli.,  78. 

'  The  cmwn  nt  low.  ronccrninR  dependent  and  independent  covenanls,  pro- 
ceed upon  the  Slime  priiici|ile  nud  are  in  clase  analogy  with  those  of  equity. 
MaDnin);  v.  Brown,  1  Fairf..  40,  is  an  autliority  of  this  kind.  A.,  there,  cove- 
jiantcd  to  convey  to  B.  a  certain  lot  of  land,  if  certain  notes  of  hand,  };iven  at 
tl)c  s-tnic  time,  pnyiiltlc  at  a  future  day.  should  be  paid  at  maturitv  l)y  B. ;  and 
it  was  further  agreed  tliat,  in  failure  of  payment  of  naid  notes  l)y  h..  the  agree- 
ment was  to  t>e  void,  B.  In  be  liable  to  pay  all  dflina^s  that  should  have 
occurred  to  A,,  and  to  forfeit  nil  that  should  previously  have  been  paid.  In  a 
suit  on  one  of  the  notes,  it  was  liold  that  the  promise  on  the  notes,  and  the 
-coveiTant  to  ennvcv  were  independent,  and  that  a  suit  on  the  former  might  well 
be  maintained,  williout  showing  a  conveyance  or  an  offer  to  convey.  Left- 
■wichv.  Coleman.  8  How.  Miss.,  107;  and  Rector  v.  Price,  6  Ala.,  331,  are 
decisions  to  tlie  cJTeet,  that  an  action  will  lie  upon  a  note,  given  for  the  pur- 
chase money  of  land,  payalilo  on  a  day  certain,  where  tiiore  is  an  agreement  to 
to  convey  by  deed  upon  the  payment  of  the  note,  the  agreement  being  inde- 
pendent. And  where,  00  an  agreement  for  the  sate  of  land,  the  vendee  gave 
his  note  for  the  purchase  money,  payable  at  the  end  of  twelve  months,  and 
Cook  the  vendor's  penal  bond  to  make  him  a  "lawful  title,  or  cause  it  to  be 
made,"  within  the  same  period,  it  was  held,  that  the  note  and  the  bond  being 
wholly  separate  and  disconnected  with  each  other,  the  performance  on  the  one 
side  was  not  a  condition  precedent  to  the  performance  on  the  other,  and  unless 
there  had  liecn  some  stipulation  to  the  effect,  the  agreements  were  entirely 
-independent.  Martin  v.  Itobo,  1  Specrs.  26.  Nor  yet  are  mutual  contracts 
mutual  conditions,  when  each  goes  only  to  a  part  of  the  consideration  of  the 
'Other,  and  a  breach  of  eitiicr  may  be  compensated  in  damages.  And,  there- 
fore, where  the  defendants  hired  of  the  plainliS  two  slaves  at  certain  monthly 
wages,  and  the  plaintiff  agreed  to  permit  the  defendants  to  transport  his  cotton 
to  market,  at  a  certain  stipulated  rate  per  bale,  in  payment  of  the  wages  of  the 
slaves,  it  was  held  that  the  stipulations  of  each  party  were  independent,  and 
that  tlie  plaintiff  might  recover  the  wages  of  the  slaves,  without  averring  that 
■he  bad  tendered  his  cotton  to  be  transported  to  market  by  the  defendants. 
Bice  V.  Sims,  2  Bailey,  SS. 
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§  919.  So,  where  in  a  deed  for  the  diseolntion  of  partner- 
ship, one  partner  assigned  to  another  certain  foreign  shares, 
and  covenanted  for  farther  assurance ;  and  the  other  partner 
covenanted  with  the  former  for  indemnity  against  certain 
liabilities :  a  further  assurance  of  the  shares  became 
necessjiry,  and  on  a  bill  filed  to  enforce  specific  perform- 
ance of  the  covenant  to  that  effect,  it  was  held  by  Knight 
Bruce  and  Turner,  L.  J.  J.,  overruling  Lord  Romiliy,  M. 
R.,  that  a  breacli  of  the  covenant  to  indemnify  which  the 
plaintiff  had  entered  into  with  the  defendant  was  no  defense 
to  the  suit.  The  two  covenants  were  independent,  so  that 
the  performance  of  the  one  was  not  to  be  resisted  by  reason 
of  the  non-j)erfonnance  of  the  other,  (y) 

§  930.  (6)  A  defendant  who  has  waived  the  performance 
by  the  plaintiff  of  tiiat  was  on  his  part  to  be  performed  can- 
not, of  course,  use  the  nonperformance  as  a  defense;  but 
the  burthen  of  proving  this  waiver  of  course  rests  on  the 
plaintiff.  (2) 

g  931.  Still  more  clearly,  if  possible,  is  non-performance 
by  the  plaintiff  excused  when  that  has  resulted  from  the 
neglect  of  default  of  the  defendant.(«)'  So  where  the  pur- 
chaser prevents  the  vendor  from  completing  his  title,  he  wUl 
be  compelled  to  forego  an  objection  he  may  raise  on  the 
score  of  that  incompleteness.  (&) 

§  933.  AVith  regard  to  infancy,  an  infant  heir  cannot 
avail  himself  of  his  disability  to  excuse  the  non-assertion  of 
his  right  under  an  executory  contract  made  with  his 
ancestor,  when  the  immediate  performance  of  his  part  of 
the  contract  is  essential  to  the  interest  of  the  other  party  ; 
as,  for  example,  of  a  contract  to  lay  out  money  in  building 
within  three  years.(c) 

g  933.  (7)  We  shall  now  consider  how  far  the  impossi- 
bility of  performing  the  plaintiff's  part  arising  without  any 
fault  or  default  on  his  part  furnishes  an  excuse  for  non-per- 
formance. In  those  cases  in  which  all  that  was  to  have 
been  performed  by  the  plaintiff  has  become  entirely  inca- 

(tt)  Glbaonv    Qolcliiinld.B  D«  Q.  H.  AQ,  {b)  Humll  t.  UaodTSU-,  1  De  Q,  F.  A  J... 

ml-  reicniDBS.  C,  lglSeav.,U4.  Ul  (it.  C.  befbra  Sluut.  V.  C  .  1  Giff.  BIJ. 

(()  Lunira  v.  IiIibd,  L.  a.flH.  L  ,  414.  (c)  UrtSu  v.UnlHD,  1  &ch.  A  Lct.,S9i. 
(a)  llotham  1.  Eait  India  Vo..  1  T.  K.,  SU 

McCanile,. 
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pable  of  being  executed,  the  plaintiff  cannot  demand  the 
performance  by  the  other  party,  because  his  non-perform- 
ance is  a  total  failnre  of  the  consideration  which  was  to  have 
moved  from  him. 

Bnt  where  the  impossibility  refers  not  to  the  substantial, 
but  only  to  the  exact  and  literal  performance  of  the  con- 
tract, the  coiiit  will  struggle  with  matters  of  form  in  order 
to  do  complete  justice  between  the  parties  ;  bnt  it  will  care- 
fully avoid  going  so  far  as  to  make  a  new  contract  between 
thent.((?}    Hence  arise  the  cases  on  conipen8Htion.(«) 

§  ©SM.  As  to  the  cages  in  which  the  plaintiff  has  per- 
formed a  substantial  part  of  his  contract,  and  then  the 
remaining  part  has  become  impossible  by  reason  of  circum- 
stances not  dependent  upon  him  and  without  his  fault,  a 
distinction  has  been  drawn  between  those  cases  in  which  the 
plaintiff  has  not,  by  performing  that  part  of  the  contract 
which  he  has  perfonned,  altered  his  position,  and  those 
cases  in  which  he  has  so  altered  his  position  by  his  part  per- 
formance of  the  contract  by  the  otlier  party  in  the  former 
case,  and  enforcing  it  in  the  latter. 

§  033.  This  distinction  rests  almost  entirely  on  the  author- 
ity of  Gilbert,  C.B.,  in  a  passage  in  his  "  Lex  Pretoria," (y) 
bat  has  been  approved  by  subsequent  writers,!^)  and  seems 
worthy  of  attentive  considemtion,  "  Here,"  says  his  Lord- 
ship in  the  passage  in  question,  "  it  is  to  be  noted  that  the 
plaintiff  that  exhibited  his  bill  upon  the  foot  of  performing 
the  bargain  on  his  part,  ought  to  show  that  he  has  per- 
formed all  that  is  to  be  done  on  his  part,  or  is  ready  to  do 
it ;  for  where  any  part  (which  he  should  have  performed)  is 
become  impossible  to  be  performed  at  the  time  o^xhibiting 
his  bill,  then  he  can  have  no  specific  execution,  because  he 
cannot  specifically  execute  on  his  own  part :  as  in  the  case 
of  my  Lord  Feversham,  which  was  on  a  marriage  agree- 
ment, whereby  he  contracted  to  settle  the  manor  of  Holmly 
on  his  wife  and  the  heirs  of  their  bodies,  and  clear  it  of 
incumbrances,  and  settle  a  certain  maintenance  on  his  wife, 
and  likewise  sell  some  pensions  in  order  to  make  a  further 
provision  for  his  wife  and  the  issue  of  that  marriage ;  and 
Sir  George  Sandys  the  father-in-law,  agreed  to  settle  £3,000 

(d)  Coaaler  r.  UaopberMii,  S  Hoc.  P.  C.       (/)  pp.  SIO-3. 
c;  W.  we.  to)  f  f  ODbl.  Eq.  Book  L,  c.  «, «.  1;  81 

(4)  See  Infl--   "— ' '"     — — "'    '—    -  "~ 


I)  Seelntk'K,  P&rtlV..  ohftp.  11.,  (  l.lTi  et    Eq.  Jnr.,  i.  m. 
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per  annum  on  the  Lord  Feversham  for  life,  remainder  to 
the  wife  for  life,  and  so  to  the  issue  of  the  marriage.  Lord 
Feversham  cleared  the  manor  of  Holmly,  settled  it  accord- 
ingly, and  settled  the  separate  maintenance,  but  did  not 
sell  the  pensions,  nor  settle  the  further  provisions  :  the  wife 
died  without  issue,  and  the  Lord  Feversham  preferred  his 
bill  to  have  the  £3,0()U.  per  annum  settled  on  him  for  life: 
but  decreed  because  Lord  Feverahain  was  in  statu  quo  as  to 
all  that  part  of  the  agreement  which  he  had  performed,  and 
having  not  performed  the  whole,  and  the  other  pai'ts  being 
now  impossible,  and  no  compensation  being  possible  to  be 
adjusted  for  it,  he  had  no  title  in  equity  to  have  perform- 
ance of  Sir  George's  part  of  the  agreement,  since  such 
performance  could  not  be  mutual.  But  the  issue  of  Lord 
Feversham  might  have  been  relieved,  because  in  no  default." 
Lord  Feversham  v.  Watson,  Rep.  t.  Finch,  445,  S-Freem. 
25,  Skin.,  287. 

To  make  the  foregoing  statement  perfectly  clear,  it  should 
be  added  that,  in  the  settlement  made  by  the  plaintiff,  the 
reversion  expectant  on  the  default  of  issue  by  his  late  wife 
was  reserved  to  him  in  fee,  so  that  the  settlement-  had  in 
the  event  operated  nothing.  (7i) 

§936.  "But  if,"  continues  the  Lord  Chief  Baron,  '"a 
man  has  performed  so  much  of  his  part  of  the  agreement  as 
he  is  not  in  statu  quo,  and  is  in  no  default  for  not  perform- 
ing the  residue,  then  he  shall  have  a  specific  execution  from 
the  other  party  of  the  agreement :  as  if  a  man  has  con- 
tracted for  a  portion  with  his  wife,  and  has  agreed  to  settle 
upon  the  wife  and  her  issue,  lands  of  such  a  value  free  from 
incumbrances,  and  he  selis  part  of  his  land  to  disincumber, 
and  is  going  on  to  disincumber  and  settle  the  rest :  then  if 
the  wife  dies  without  issue  before  the  settlement  be  actually 
made,  yet  he  shall  have  a  portion,  because  he  cannot  be  m 
statu  quo,  having  sold  part  of  his  lands,  and  there  is  no 
default  in  him,  since  he  was  going  on  to  disincumber  and 
settle  the  rest ;  therefore  the  accident  of  tlie  death  of  his 
wife  doth  not  alter  his  right  to  his  wife's  portion."  Mere- 
dith V.  Wynne,  Eq.  Abr.  70,  p.  15 ;  Gilb.  Eq.  Rep.,  70  ;  Free. 
Ch.,  312;  2  Verne.,  448.' 

(1)  Cowell  on  CODlniets.  SS. 

'  The  dcctrine  seems  to  be  well  slated  id  BrtckcDridgc  v.  CliakiDbeard,  % 
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§  937.  To  prevent  error,  it  may  be  well  to  observe  that, 
aa  regards  marriage  contracts,  the  rale  under  consideration, 
as  well  as  many  other  rules  relating  to  the  specific  perform- 
ance of  pnrely  executory  contracts,  does  not  apply.  "  There 
is,"  said  Lord  Hardwicke,  "a  difference  between  agree- 
ments on  marriage  being  carried  into  execution  and  other 
agreements;  for  all  agreements  besides  are  considered  as 
entire,  and  if  either  of  the  parties  fail  in  performance  of  the 
agreement  in  part,  it  cannot  be  decreed  in  specie,  bat  must 
be  left  to  an  action  at  law :  in  marriage  agreements  it  is 
otherwise,  for  though  either  the  relations  of  the  husband  or 
wife  should  fail  In  the  performance  of  their  part,  yet  the 
children  may  compel  a  performance  :  if  the  mother's  father* 
for  instance,  hath  agreed  to  give  a  portion,  and  the  husband's 
father  hath  agreed  to  make  a  settlement,  though  the  moth- 
er's father  do  not  give  the  portion,  yet  the  children  may 
compel  a  settlement,  for  non-performance  on  one  part  shall 
be  no  impediment  to  the  children's  receiving  the  full  bene- 
fit of  the  settlement ;  so  if  there  be  a  failure  on  the  part  of 
the  father's  relations,  it  is  the  8ame."{i) 

The  distinctions  in  this  respect  as  regards  marriage  con- 
tracts are  numerous,  but  they  are  not  properly  within  the 
scope  of  this  volume,  they  need  not  here  be  further  noticed. 

2.   The  per/oTmaTice  of  future  acts. 

§  998  We  may  now  consider  the  obligation  which  lies 
on  the  plaintiff,  in  an  action  for  specific  perfonnance,  of 
being  ready  and  willing  to  perform  all  acts  that  on  his  part 
yet  remain  to  be  perfoimed, 

§939.  On  the  ground  of  this  obligation,  trustees  in 
bankruptcy  are  not  liable  as  plaintiffs  to  enforce  a  contract 
entered  into  by  the  bankrupt,  which  would  have  involved 
covenants  on  his  part,  unless  they  will  personally  enter 
into  the  covenants  into  which  the  bankrupt  would  have 
entered  :0")  whereas  where  specihc  performance  is  sought 

jrt)In_HBrT07j._^A«hle7.^8  Atk.,  nij  Cr    ham  y.  JoFBe.S  Ve«.,_lJW;  jioirell  t.  Lloj^d.  S 


W.  S.  341.964.  Ueeiing, 

U)  Si  parte  Sutton,  1  Bow,  SB;  Willing. 


7i;  per  Grniit  M.  R,  iD  Weallivn 
la  Vm  ,  Sir 


Litt.,  127.  It  iathere  said  that  where  a.  party  claims  specific  porfonnance  of  a 
ccHitract  and  although  he  has  not  wholly  perfonned  his  part,  is  in  no  default  as 
to  the  residue,  but  cannot  bo  placed  in  sialu  qua,  be  is  entitled  to  a  specific  per- 
formance, but  is  Dot  so  entitled  when  in  •!■  I'lult,  and,  when  by  receiving  com 
peniation  /or  what  he  has  done,  be  may  Iv'  placed  in  Main  auo.  See,  also' 
HajBT.  Hall,  4  Porter,  874;  McCorekle  v.  liiowii.  B  S.  &  M..  187. 
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not  by,  but  against,  persons  having  a  fiduciary  interest  only, 
they  are  bound  to  covenant  only  so  as  to  bind  the  property 
and  not  themselves  per8onally.(i) 

§  93©.  And  so  of  bankruptcy ;  if  the  plaintiff  be  the 
vendor,  the  commission  of  an  act  of  bankruptcy,  though 
without  proof  of  the  existence  of  any  df^bt  to  support  a 
petition,  is  a  bar  to  an  action  for  specific  performance, 
because  the  plaintiff  may  be  incapable  of  conveying  the 
estate,  which  may  belong  not  to  him,  but  to  his  trustee.(Z) 
If  on  the  other  hand  the  plaintiff  be  the  purchaser,  he  can- 
not enforce  the  contract,  because  he  is  incapable  of  so  pay- 
ing the  money  to  the  vendor,  as  that  the  vendor  shall  be 
■certain  of  being  able  to  retain  it  against  the  trnstees.(m) 

§031.  Bankruptcy  does  not  of  itself  discharge  a  con- 
tract, either  for  the  sale  of  an  estate  of  inheritance  or  for  a 
lease ;  for,  with  regard  to  the  latter,  the  trustee  may  cove- 
nant in  the  same  manner  as  the  bankrupt  would  have  been 
bound  to.(7i)  By  the  146th  section  of  the  statute  12  &  33 
Vict.,  c.  106,  the  vendors  of"  lands  might  compel  the 
assignees  to  elect  whether  they  would  abide  by  or  decline 
an  agreement  for  sale  :{o)  and  now  by  the  23d  section  of  the 
bankrupt  act,  1869,  where  any  property  of  the  bankrupt 
acquired  by  the  trustee  consists  of  unprofitable  contracts, 
the  trustee,  notwithstanding  he  has  endeavored  to  sell,  or 
has  taken  possession  of  such  property,  or  exercised  any  act 
of  ownership  in  relation  thereto,  may  by  writing  under  his 
hand  disclaim  such  property,  and  thereupon  tlie  contract 
shall  be  deemed  to  be  determined  from  the  date  of  the  order 
of  adjudication. 

It  has  already  been  noticed  that  specific  performance  can- 
not be  enforced  against  a  trustee  in  bankruptcy  or  liquida- 
tion without  his  consent.(p) 

§  033.  So  the  insolvency  of  the  plaintiff  is  a  ground  of 
defense :(})  and,  to  constitute  this  defense  in  the  case  of  a 
continuing  contract  as  a  lease,  it  is  not  necessary  that  the 

(t  (Page  I.  Itroom,  S  B«n..  BM;  Pbllllp*  (m)  TRUikllii  t.  Lord  Browiilow.  14  Tm., 

*.  IlTflnr(t.S8bn.,  101;  Btepluiiis  T.  Hottiam,  tSO. 

IK.  *J,  GTI;  uidMo  rantnr.  lU  ueoie.  (n)  Brooke  *.  Hewitt,)  Vra.,  W. 

luiiu  bj  truitMa.  Worler  v.   rniBiitOD.  S  (o)  Of.  Buckland  t.  FaplUoo,  L.  B.,S  Ch., 

Hi..  HOi  Onalow  t.  Lonl  Londetboniartii  10  ST. 

Ha.,   8T:   Cooper  Hlaln|r  Co.  r.  Beaoh.  IS  <b)  Hallomy  v.  York,  3S  17.B.,a9T:iBpn. 

Bmt.,  tie;  Hodgm  y.  BUcnTe,  IB  Boat.,  fSU. 

4M:  Han  t.  Buisea,  IE.*  S.,  U.  tq)  Cioeble  v.  Took*.  1  Hy.  *  S„  ttl; 

(0  LoireiT.  La*li.l4VM.,HIiCf.  lloN•^  PiteeT.  Airiieton,  1  Y.  AC.  Ex.,  ML 
It  t.  Qndwell,  IS  Ir.  Ch.  B.,  511,  BIB. 
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plaintiff  should  be  proved  to  liave  given  up  aU  his  property 
for  the  benefit  of  hia  creditors,  bnt  there  must  be  proof  of 
general  insolvency,  so  as  to  show  that  the  plaintiff  is  not  in 
a  sitaatiou  to  perform  the  covenants  on  his  part.(r)'  Thns 
Lord  Eldon,  remarking  on  the  insolvency  of  an  intended 
lessee  as  being  an  objection  of  more  or  less  weight  depend- 
ing on  the  circumstances,  in  the  case  then  before  him  dis- 
solved an  injunction  against  an  ejectment  by  the  land- 
lord. (*) 

§  933.  How  far  insolvency  would  be  an  objection,  if  the 
plaintiff  had  subsequently  become  affluent,  does  not  appear 
to  have  been  decided.(^ 

g  034.  Where  the  interest  under  a  contract  has  been 
assigned,  the  insolvency  of  the  original  contractor,  who  is 
the  assignor,  is  no  defense,  though  that  of  the  assignee 
would  be.(M) 

§  935.  On  like  grounds,  the  felony  of  a  plaintiff  would 
be  a  bar  to  specific  performance.  («) 

§  939.  And  the  same  principle  is  illustrated  by  a  case 
where  the  deeds  were  destroyed.  It  was  a  suit  by  a  vendor 
on  an  ordinary  contract  for  sate  of  lands:  in  such  a  contract  is 
implied,  as  an  essential  term  on  the  part  of  the  vendor,  ihe 
proof  of  the  doe  execntion  of  the  deeds  which  constitute  his 
title,  and  the  delivery  up  of  them  to  the  purchaser:  the 
deeds  having  been  subsequently  destroyed  by  fire,  the 
performance  of    this  term  by  the  plaintiff  was  rendered 

(r>  II«alaT.HMkeiuIa.lKe.,4Ti;WUUiiK.  cf.NMileT.  ir>ck«Dsli 
k4niT.  JojOB,S  Vu,  188;  HcMaUjT.  Qrad.  f.ay---  ■'  ■-■  ~ 
W«U.  IS  It.  Cb.  K.,  Ut,  tig. 

(()  Bncklud  V.  Ball.  8  Ve*.,  n. 

<0  raoa  T.  Auhebm,  1 Y.  *  O.  Bx.,  as,  91; 

taeiionfor  ^.„  .  ^„ ^ „ 

D  the  Bale  of  a  bankrupt's  estate  he  is  usually  made 
tiOe.  His  covenants,  hawever,  are  obviously  ~* 
little  value,  and  it  would  seem  that  he  cannot  be  compelled  to  execute  a  ci 
veyance.  But  the  court  of  bankruptcy  la  empowered,  upon  the  application  of 
the  assigneea  or  of  the  purchaser,  il  the  bankrupt  shall  not  try  the  validity  of 
the  adjudication,  or  if  there  shall  have  been  a  verdict  at  law  establishing  its 
validity,  to  order  the  bankrupt  to  join  in  the  convevance,  and  if  he  do  not  exe- 
cute it  within  the  time  directed  by  the  order,  Uien  ne,  and  all  persons  claiming 
under  him,  will  be  estopped  from  objecting  to  such  convevance,  and  all  eatalf, 
right  OT  title  which  he  had  in  the  property  will  be  as  effectually  bound  as  if 
such  conveyance  had  been  actually  ezeciit«d  by  him."  Dait  on  Ven.  and  Pur., 
250,  251;  Lower  t.  Lush,  14  Tes.,  M7.  ■ 

InKiwtiq/  of  portg,  demand,']  In  an  action  for  spedflc  t>erfoTmance,  where 
no  demand  has  been  made, 'it  is  not  sufflclent  lo  aver  and  prove  tiiat  the  d^ 
fendant  is  Insolvent  Bell  t.  Thompson,  H  Ala.  BSS:  Carter  t.  Thompson,  41 
id.,  875. 

80 


•n  for  tptcifie petformanct.']    In  England  the 

_.  .   .^^ '  upon  the  sale  of  a  bankrupt's  estate  he  is  usually  made 

to  convey  and  covenant  for  tiOe.     His  covenants,  however,  are  obviously  of 
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impossible,  and  the  contract  coald  not  be  apecifically  per- 
formed, (w)' 

(w)  BijuilT.  Bulk,  iBniB  ,l;et.  HodIIod  MoonduT «*l<Inioe  ol  the  nxecaUOD  oTHia 
T.  BdnioniU,  1  Da  8.  F,  3s  J.,  tie,  wbare  ttae   mlulns  deeds  wm  beld  (uOalenL 

1  W?ien  tAe  deed mua  b»  d^terad.]  In  Bltdsall  v.  WaMrou,  2  Ed.'s  Ch.,  813. 
the  vice  chancellor  said,  "the  court  will  not  order  purchase  monej  to  be  paid 
before  &  title  is  given,  unless  under  special  circumslances,  such  as  taking  poe- 
■essioD  contrary  to  the  intention  or  against  the  will  of  the  vendor;  or  where  the 
purchaser  makes  frivolous  objections  t«  the  title,  or  throws  unreafonable  obgti- 
cles  in  the  waj*  of  completing  the  purchase,  or  is  exercising  improper  acts  of 
ownership  by  which  the  property  is  lessened  in  value."  See,  also, 'Van  Campeo 
T.  Kni^t,  68Barb.,20S. 

ImpUed  offer  i^'ptrfo 
perform  his  part  of  U)< 
to  comply  this  dispens 
Johnson,  1  East,  308;  Finne/ 
lander  v.  Rogers,  41  Cal , 
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CHAPTER  XXI. 

OF  ACT8   IN   COSTRAVKNTION   OF  THE   CONTRACT. 

§  937.  Id  the  last  chapter  we  considered  cases  Id  which 
the  plaiotiflf  had  disentitled  himself  by  default  on  his  part : 
we  shall  now  consider  the  closely  allied  cases  where  he  has 
■disentitled  himself,  not  by  default  merely,  but  by  acts  in 
Irand  or  contravention  of  the  contract,  or  at  variance  with 
it,  or  tending  to  its  rescission  and  the  subversion  of  the 
relation  established  by  it.  For  where  the  party  to  a  con- 
tract who  asks  the  intervention  of  the  court  for  its  specific 
■execution  has  been  guilty  of  such  conduct,  that  circum- 
stance may  be  put  forward  as  a  defense  to  the  action. 
Sometimes  the  facts  may  be  evidence  of  a  mutual  agreement 
between  the  parties  to  rescind  the  contract :  but  even  where 
not  amounting  to  this,  they  may  be  sufficient  to  disentitle 
the  plaintiff  to  ask  for  the  intervention  of  the  court  in 
specific  performance. 

§.038.  Still  more  plain  is  the  case,  if  the  acts  be  such  as 
wonld  have  worked  a  forfeiture  of  all  benefit  of  the  contract 
if  it  had  been  executed ;  it  would  be  idle  for  the  court  to 
■compel  a  grant  of  that  which,  if  granted,  wonld  have  been 
forfeited,(a) — to  create  a  legal  relation  which,  if  created, 
Tvoold  be  immediately  dissoluble.  (6)' 

§  ^39.  The  cases  by  which  this  principle  is  most  exten- 
sively illustrated  are  on  contracts  for  leases.  With  regard 
to  these,  it  is  well  established  that  where  a  person,  holding 
nnder  an  agreement,  commits  waste,  treats  the  land  in  an 
■unhosbandlike  manner,  or  acts  in  breach  of  covenants  which 
wonld  be  contained  in  the  le&se,  and  for  which  acts  a  right 
•of  re-entry  would  accrue  to  the  landlord,  such  person  can- 


it  enforce  s  forfeiture     Warner  v.  Ben- 

_ "  ■.  Jewett,  40  N.  H. 

680;  White  v.  Port  Huron  R.  R,  Co.,  18  Mich.,  356;  Fltzhugh  t.  Maxwell.  84 
id..  188;  Orr  t.  Zinuuerman,  68  Mo.,  73;  Palmer  T.  Ford,  70  111.,  809;  Beecher 
▼.  Beedier,  48  Conn.,  650. 
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not  enforce  a  specific  performance  of  the  contract.(c)  The 
same  has  been  held  in  respect  of  covenants  to  repair.(<2)' 

§  940.  It  seems  that  eren  where  the  lease,  wheo  executed, 
wouldj  contain  no  provision  for  reentry,  yet  snch  acts,' 
when  amounting  to  a  forfeiture,  as  for  example,  a  gross  cas» 
of  waste,  which  is  in  all  cases  a  forfeiture  of  the  place 
wasted,  would  prevent  a  specific  performance  of  the  con- 
tract (e) 

g  941.  In  order  that  acts  may  thus  be  a  bar  to  the 
plaintiff's  relief,  they  must,  it  has  been  said,  be  gross  and 
willful.  (/)  That  expression  seems  to  have  been  originally 
applied  to  cases  in  which  the  breaches  would  not  work  a 
forfeiture  of  the  legal  interest,  (p)  If  applicable  at  all  ta 
cases  where  there  would  be  a  proviso  for  re-entry  for  breach, 
it  seems  to  mean  that  the  acts  must  be  (1)  Snch  as  would 
work  a  forfeiture  at  common  law,  and  (3)  Such  'as  would 
not  justify  or  permit  relief  against  the  forfeiture  in  a  court 
of  equity. 

g  949.  Where  the  court  of  chancery  found  such  a  conflict 

tin  per  Lord  Bldon  Id  Bill  t.  BftTolay,  IB      U)  See  per  Lord  Eldon  In  Dnke  of  Boaer- 
Vea      83;    Lew)*  T.   Bonil,    IS  Baav,,   8S;    wtT  Gourtay,  1  T.  A  B.,  73. 
7.^1 —  •_  ... —  a  D.   s^  ,fx  Porker  v.  TuweU, »  De  G.  »./.,  SOB, 

Ebie  T.  BoTgM.  K  W.  B ,  E8S. 


((^DiiD  *.  Tnuoott,  I  De  a.  &  Sm..  KM.      GTl 


1  JoD  V.  BtLuiBl«r,  39  Eng.  Law  and  Eq.,  S99,  Is  aa  analogouH  CMe,  thou^ 
not  concemiQg  apeciflc  performance.  The  case  wag  this:  In  a  lease  of  copy- 
hold house  property  for  twenty-one  years,  the  leasee  covenanted,  amongst  olber 
tbiniFB.  to  nay  &e  rent,  keep  in  repair,  and  Insure,  etc.,  and  the  landlord  coTe- 

p,  .,.r.  ■i ij  „.  .1...  «-.,f-=.i,..>  n»  .Ka  .a_™  «*  ....««. ...n-»  «~..M.  i„-.v 


luintad  that  lie  would,  at  the  explraUoa  of  the  term  of  twenty-one  yenrs  (pro- 
Tided  all  arrears  of  rent  should  then  have  been  paid,  and  tul  the  corttaants 
should  then  have  been  well  and  truly  performed  and  kept),  at  the  request 


lu  writing  of  the  lessee,  grant  a  new  lease  of  the  premises  for  a  further  term  of 
twenty-one  years,  at  the  same  yearly  rent,  and  subject  to  the  proviso  and  agree- 
ments in  the  same  indenture  contained  (including  the  covenant  for  renewal), 
and  BO  from  time  to  time  upon  the  expiration  of  every  subeequent  term  of 
twenty-one  years,  provided  such  request  in  writing  should  be  nven  aa  afore- 
said. The  leMee  expended  large  sums  of  money  in  building  liouses  on  the 
premises,  and  at  the  expiration  of  the  first  twenty-one  Tears  a  new  lease  was 
grnnted  in  the  same  terms  for  twenty-one  years.  In  botn  leases  there  wete  the 
usual  covenants  for  re-entry  on  breach  of  any  of  the  covenants.  Some  montha 
before  the  expiration  of  the  second  term  of  twentT-one  years  the  lessee  gave 
notice  in  writing  that  he  would  require  a  renewal.  At  that  time  one  ot  tho 
bouses  was  mudi  out  of  repair,  ana  the  lessee  allowed  it  to  remain  out  of  re- 
pidr.  on  the  ground  that  from  coramunlcationa  with  the  leaaor  it  was  doubtful 
whether  a  new  lease  would  be  granted,  in  consequence  of  an  alleged  forfeiture, 
by  reason  of  having  failed  to  keep  the  flre  insurance  up  for  a  few  days.  Held, 
first,  that  the  condition  precedent  for  the  present  renewal  was  twofold — reaueat 
In  writing  and  compliance  with  the  covenants;  and  that  the  double  condition 
was  not  confined  to  the  first  renewal,  but  applied  loiut  gvoUet.  Secondly,  that 
the  court  could  not  grant  an  injunction  to  the  lesMe,  to  restrain  the  lessor  frcNn 
recoTering  in  ejectment,  because  of  the  lessee's  br^ches  of  couMct  in  not  !»• 
pairing  the  premites  within  a  reasonable  time. 
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■of  evidence  aa  left  it  in  doubt  whether  there  had  been  snch 
a  breach  of  covenant  as  to  render  it  proper  and  expedient 
to  refuse  specilic  iierfonnance  on  that  ground,  it  took  the 
course  of  directing  the  lease  to  bear  the  date  of  the  con- 
tract, and  leaving  the  parties  to  settle  their  legal  rights  at 
Taw.  (A) 

§  043.  It  follows  from  what  has  been  said  that  three 
•classes  of  cases  fall  to  be  considered,  as  arising  out  of  con- 
tracts for  leases. 

(1)  Where  the  acts  complained  of  have  led  to  the  refusal 
of  relief : 

(2)  Where  they  have  not  led  to  this  refusal :  and 

(3)  Where  the  relief  has  been  granted  and  the  question  of 
breach  left  for  decision  at  common  law. 

1,  Where  the  acts  complained  of  ham  led  to  refusal  of  spe- 
cijic  performance. 
§  944.  In  Thompson  v.  Guyon(/)  a  lease  had  been  granted 
with  a  proviso  for  re-entry  on  breach  of  any  of  the  cove- 
nants, and  a  covenant  to  grant  a  f  nrther  tenn  at  the  end  of 
the  original  term,  if  it  should  not  have  been  sooner  deter- 
mined by  the  lessee's  acta  or  defaults:  the  lessee  paid  all 
his  rent,  and  continued  in  possession  to  the  end  of  the  term, 
but  had  in  fact  committed  breaches  of  covenant  during  the 
term,  of  which  the  lessor  was  not  cognizant  till  after  its 

-determination  :  a  bill  for  specific  performance  of  the  cove- 
nant to  renew  was  dismissed,  and  an  injunction  against  an 

-ejectment  was  refused,  on  the  ground  that  the  lessor  ought 
not  to  be  placed  in  a  worse  condition  at  the  expiration  of 
the  term  than  he  would  have  been  if  he  had  known  of  the 
breach,  and  availed  himself  of  it  during  the  term. 

g  94A.  In  Gregory  v.  Wilson(^')  possession  had  been 
taken  under  a  contract  for  a  lease  :  breaclies  were  alleged 
■of  ;the  covenants  which  should  have  been  inserted  in  the 
lease  to  insure  and  also  to  repair:  it  was  contended  as  to 
the  first  that  the  receipt  of  rent  after  knowledge  was  a  waiver 
of  all  the  breaches,  but  the  court  held  such  waiver  to  have 
no  longer  operation  at  law  than  on  the  breaches  antecedent 
to  the  receipt,  and  not  to  preclude  the  effect  of  the  sub- 
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sequent  breaches  of  the  continaing  covenant:  as  to  the- 
breaches  of  the  covenant  to  'repair,  it  was  urged  that  they 
were  neither  wilful  nor  obstinate,  and  that  accordingly  they 
might  be  relieved  against  in  equity:  but  the  court  held  that 
as  they  were  not  attributable  to  mistake  or  accident,  and 
were  persisted  in,  they  were,  in  the  contemplation  of  the 
court,  willful  atid  obstinate.  The  bill  was  accordingly  dis- 
missed. 

§  946.  In  another  case  the  defendant  was  lessee  under  a 
restrictive  covenant  against  carrying  on  a  beer  shop.  The 
plaintiff  got  a  contract  from  the  defendant  for  a  sab-lease 
with  knowledge  of  defendant's  title  and  of  the  covenant. 
The  plaintiff  entered  under  th«  contract,  and  persisted  in 
carrying  on  a  beer  shop.  His  bill  for  specific  performance 
was  dismissed  with  costs.(^) 

2.  Cases  where  relitf  has  not  heen  refused. 

8  •47.  There  may  be  cases  of  breach  of  covenant  for 
which  merely  nominal  damages  could  be  obtained,  or  there- 
may  be  cases  where  a  breach  having  been  committed,  may 
have  been  waived :  and  in  favor  of  such  cases  an  exception 
may  be  made  to  the  general  rule  thbt  the  plaintiff  mast  prove- 
performance  of  the  contract  on  his  part.(i)  On  this  prin- 
ciple, Jessel,  M.  R.,  in  a  recent  case  held  that  trijling 
breaches  by  a  husband  of  the  covenants  on  his  part  in  a. 
separation  deed  did  not  debar  hlni  from  enforcing  the 
deed.(m) 

§  948.  Bat  as  regards  breaches  of  covenant  caodec  con- 
tracts for  leases,  it  seems  (hat  the  breach  which  the  court, 
would  neglect  must  be  either  such  a  breach  as  would  net- 
work a  forfeiture  at  common  law,  or  such  that  the  legal  for- 
feiture would  not  be  relieved  against  in  a  court  of  equity : 
for  the  court  wiU  not  relieve  more  readily  whilst  the  whole 
thing  rests  in  contract  than  it  will  after  the  legal  relation, 
lias  been  actually  created,  (m)' 


■  A/wuiA  tftondition  prteedmt;  rail  <u  to  raU^.]  Scudder,  J.,  said  In  OriK- 
T.  LundiB  21  N.  J,  £q  .  4tl4:  "Paoaltiet.  forteiturej  and  re-entries,  forcoodn 
tions  brolcen.  are  not  fuvored  in  equity,  and  conatltuie  a  large  branch  ot  equita- 
ble relief.  Usually  they  are  held  to  mi  securities  for  the  pafment  of  money  ood 
the  performance  of  conditions,  and  where  compenution  can  be  made  for  non— 
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§  94ft.  In  one  case  a  lessor  of  mines  covenanted  to  grant 
a  farther  term,  and  the  lessee  covenanted  to  work  the  mines : 
on  a  salt  by  the  lessee  for  a  specific  performance  of  the 
coyeaant  to  grant  a  further  t«rm,  it  appeared  that  the  lessee 
had  not  worked  the  mines  in  conseqnence  of  their  being 
drowned  out :  the  court,  though  it  did  not  decide  the  point, 
inclined  to  think  that  this  would  be  no  bar  to  relief.(o) 

g  9StQ.  The  case  of  Parker  v.  Ta8well(p)  may  usefully  be 
consulted  as  the  law  bearing  on  this  question  was  there 
much  considered,  but  the  court  came  to  the  conclusion  that 
according  to  the  trne  construction  of  the  contract  there  had 
been  no  breach  of  coveuaut. 

S  9SH.  As  regards  all  cases  where  the  landlord  is  defend- 
ant and  raises  an  objection  on  the  ground  of  breach  of  cove- 
nants which  ought  to  be  in  the  lease,  if  the  plaintiff  shows 
that  the  landlord  never  complained  before  action,  the  land- 
to)  WMkarT.  Jaai«3ri,lHk.,Ut.  [p]  1  DaQ.  «  J.,N». 

pajment  uid  Don'DerrormBDce,  equity  trill  relieve  against  the  rif^d  eoforcemeDt 
of  tbe  contnct.  Tbis  is  upon  the  principle  that  a  court  oF  equity  la  a  court  of 
coQBciepce  and  will  permit  nothing  to  be  done  witbia  its  larisdiction  whlcli  Is 
unconscionable.  But  it  U  not,  therefore,  to  be  Hupposed  ihnt  a  court  of  equity 
will  lightly  dispense  with  contracts  made  between  competent  parties  and  sub. 
Ktitute  other  agreements  more  in  accordance  with  variable  mica  of  right  and 
conscience.  Every  presumption  will  be  mude  in  favor  of  bucIi  contracts,  and 
tbej  will  be  enforced  acconiiag  to  the  inteation  of  the  parties  expressed  and  Im- 
plied, uulen  it  can  be  shown  that  thereby  some  hardship  or  vrmag,  not  within 
tbe  presumed  contemplation  of  tbe  parties  at  tbe  time,  will  result  from  such 
enforcement."  Bee,  also,  Livingston  r.  Tompkins,  4  John  's  Ch.,  4S1 ;  2  Story's 
Eq.  Juris.,  §§1814,  1316. 

Breach  ef  etmdUion ;  nbtavent  rtUif.'^  Where  compensation  can  tw  made 
for  the  failure  of  exact  performance,  courts  of  equity  have  In  genera]  relieved 
seslnst  forfeitures  which  arose  from  the  breach  of  a  condition  sulwequent. 
Popham  V.  Bampfield.  1  Vern.,  7S;  Woodman  v.  Blake,  3  id.,  232;  Walker  v. 
Wbeeler.  a  Conn.,  200. 

OondiUvfu  preeedent  and  mbteqaeat,  hmii  dMinffHitKed.^  There  are  no  tech- 
nical words  oy  which  conditions  precedent  and  subsequent  may  be  dl*> 
tingtdcbed  from  each  other.  It  ta  matter  of  construction  and  depends  upon 
tlie  party  creating  the  estate,  whether  a  condition  Is  one  or  the  other.  4  Kent's 
Com.,  124;  1  Terra.  R.,  MS;  2  Bos.  &  Pull..  SB-I;  Finiay  t  King.  8  Peter's, 
848;  Nicoll  v.  New  York  and  Erie  R  R.  Co.,  12  N.  Y.,  121 ;  Underbill  f  Sara- 
toga B.  R.  Co.,  20  id..  405;  Bennett  v.  Strong,  20  Hiss  .  IIU:  Ra|ier  v.  Walker, 
1  Wis  ,  537.  For  a  most  Instructive  case,  presenting  a  learned  discussiin  upon 
the  distinction  between  conditions  precedent  and  subsequem  in  contncts  or 
covenant*,  see  Roberts  *.  Brett.  6  C.  B.  (N.  S.).  Oil.  The  msln  t«st.  with 
respect  to  these  conditions,  is  wliether  the  vesting  of  the  estate  granted  by  ibe 
instrument  In  which  Uiey  are  contained  is  postponed  until  the  happening  of  the 
contingent  event  forming  the  condition,  or  Is  to  be  divested  by  it.  Towle  v. 
Palmer,  1  Rob.,  487.  The  estate  is  not  divested  by  the  breach  of  a  condition 
aubsequent  in  such  a  case;  the  grantor,  or  his  heirs,  luive  the  right  of  re-entry, 
and  this  may  be  waived,  Ludlow  v.  New  York  and  Harlem  R  R,  Co..  12 
Barb.,  440;  Rhoenir  v.  Com'rs  of  Emigration,  12  How..  Pr.,  1;  alTg  1  Abb. 
Ft.,  440. 
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lord  must  prove  a  strong  case  to  get  the  benefit  of  his 
objection,  (y) 

§  033.  In  Gordon  v.  Smart,(r)  where  a  contract  to  grant 
a  building  lease  had  been  entered  into,  and  the  plaintiff, 
claiming  under  this  contract,  had  erected  a  brewhouse  on 
part  of  the  ground,  which,  it  was  contended,  would  be  an 
injury  to  the  adjoining  property  of  the  lessor ;  this  was 
argued,  but  unsuccesefuUy,  to  be  a  reason  for  refusing 
specific  performance.  Leach,  V.  C,  saying  that  it  was  not 
necessarily  a  nuisance :  he  left  open  the  question  whether, 
if  it  had  in  itself  been  a  nuisance,  that  would  have  been  a 
defense  in  such  a  suit. 

§  999.  It  seems  that  nnder  the  Irish  tenantry  acts,  and 
perhaps  even  independently  of  them,  the  breach  by  the 
tenant  of  covenants  in  the  lease  will  not  be  a  bar  to  specific 
performance  of  a  covenant  for  renewal.(s)  Certainly  they 
will  not  so  operate  unless  they  be  gross  and  perhaps  also 
willful.  (0 

3.  where  specific  performance  was  granted  and  the 
question  of  breach  of  c&tenants  l^t'for  decision  at 
law. 

§  034.  Where  the  Court  of  Chancfery  found  such  a  con- 
flict of  evidence  as  left  it  in  doubt  whether  there  had  been 
such  a  breach  of  covenant  as  to  render  it  proper  and 
expedient  to  refuse  specific  performance  on  that  ground,  it 
took  the  course  of  directing  the  lease  to  bear  the  date  of  the 
contract,  or  a  date  anterior  to  the  alleged  breaches,  and 
required  from  the  plaintiff  an  undertaking  to  admit  in  any 
action  which  might  be  brought  nnder  such  lease  for  the 
recovery  of  the  demised  property,  or  upon  any  breaclies  of 
covenant  to  be  contained  in  such  lease,  that  such  lease  was 
executed  on  the  the  day  on  which  it  should  bear  date. 

§  953.  This  practice  was  first  introduced  by  the  case  of 
Pain  v.  Coombs  •.{u)  it  was  followed  by  the  Court  of  Appeals 
in  Lillie  v.  Legh  -.{v}  it  was  discussed,  adopted  and  approved  ■ 
in  Rankin  v.  Lay,(M)  and  had  thus  become  the  well- 
established  practice  of  the  Court  of  Chancery. 

(a)  Hnnay  y.  Jollltra,  S  Mt.  A  Cr.,  187,  ITT.  rv)  S  De  O  &  J.,  VA     Cr.  Pmrell  T.  Lore. 

{DlHAB.eS.     .  grovr.SDeU.  U.  AO  nip.  SS3. 

(»)  Trenlr.  UwTor,  8  Bll.  N.fl,  ».    B«e  (wis  D«  O.  F  A  J  .  M     8m  (no  PoynU  t. 

TbniDPKiii  V.  UnTaD,SStci.,eSi  Mipn,  4  Fortone,  17  fm*.,  S£8:  finurn  t.  IbninW  of 

n  HaniT.  >>unrei>.S  W.  B.,Aee.             _,  Sllgo,  lUlr.Cb.R.,!;  Cut>nT.ilui7,kt  .f 
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I  936.  It  would  be  presnmptnons  to  inqnire  whether 
the  court  did  wisely  in  directing  deeds  to  bear  false  dates,(a;) 
or  in  requiring  persons  to  admit  as  a  fact  that  which  was 
not  a  fact.  But  it  may  be  allowable  to  rejoice  in  the  ex- 
pectation that,  under  the  improved  judicature  now  in  eadst- 
ance,  no  such  decrees  as  those  last  referred  to  will  be  made. 
The  high  court  will  probably  decide  the  whole  case  at 
once. 

§  9S7.  Other  cases  have  arisen  which  Uliistrate  the  gene- 
ral principle,  in  cases  not  arising  out  of  contracts  for 
leases. 

Where  an  estate  was  sold  upon  the  condition,  amongst 
others,  that  immediate  possession  should  be  given;  and  in 
course  of  disputes  which  subsequently  arose  abont  the  title, 
tlie  vendors  tendered  the  purchaser  his  deposit,  demanded 
back  possession,  drove  the  purchaser's  stock  off  the  estate, 
and  gave  notice  to  the  tenants  not  to  pay  the  rent  to  him, — 
this  was  conduct  inconsistent  with  the  condition  of  the  sale, 
and  was  held  to  operate  as  a  bar  to  specific  performance  at 
the  suit  of  the  vendors,  (y) 

§  938..  In  another  case  it  was  thought  by  Lord  Cranworth 
doubtful  whether  a  bill  could  be  maintained  for  the  specific 
performance  of  an  award  after  the  plaintiS  had  taken  pro- 
ceedings to  set  it  aside,  (z) 

§  939.  Where  a  vendor  has  given  notice  of  his  intention 
to  resell  under  the  contract,  It  was  held  that  he  had  pre- 
cluded hicftself  from  afterwards  seeking  for  specific  per- 
formance, (a) 

§  960.  Again,  a  railway  company  cannot  first  enter  into 
a  contract  for  the  purchase  of  land,  then  take  proceedings 
under  their  compulsory  powtrs  in  a  way  which  assumes 
that  there  is' no  subsisting  contract,  and  then  fall  back  upon 
and  seek  to  enforce  the  original  contract.(ft) 

%  961.  Still  it  is  not  every  breach  of  good  faith  which  will 
prove  a  bar.  Where  the  plaintiff  has  been  guilty  of  small 
breaches  of  good  faith,  for  which  the  defendant  had  a 
remedy  in  his  own  hands,  and  where,  if  the  interference  of 
the  court  were  refused,  the  plaintiA  would  be  without  any 

(Z)  Ttaa  frandaXnt  mikiDjt  of  >  deM  Vllb       {■)  BUckMI  T.  BMei,  I..  B.  1  C 
a  hilM  date  I*,  or  maj  be,  iitgetj.    Bag.  r.    Tanlni  H.  C.  1  H.  A  M.,STO. 
Bl<*OD,  L.  H.,  1  C.  C.  B.,  tOD  (<i)  Bouiu  t.  Fanl,  18  U  J.  Ch., 

oXi - "   ■"    ■  '"  '" 
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adequate  remedy,  auch  breaches  of  go(»d  faith  have  been 
held  not  to  be  a  bar  to  relief,  thongh  they  affect  the 
costs,  (c)' 

t  Btual  T.  Wood,  U 

'  Tender,  in  ea»e$  tehert  tpteifk  ptrformanee  it  daaanded  ]  la  order  that  tm. 
ftctioQ  miiy  be  Rustained  by  the  vendoT  be  roust  show  that  be  bas  made  a  leader 
of  a  good  title  and  aa  offer  to  fut&ll  the  conditioas  oa  his  part.  HodKes.  tx 
parU,  24  Ark.,  Itt?;  Mix  v,  Beacb,  49  HI.,  Hit;  McHugh  v.  Wells.  39  Mich.. 
175;  Bowie  V.  Uoldridge,  63  Ind.,  %\-i  Before  a  coaveyance  can  legally  be 
required,  the  vendee  must  make  a  good  tcuder  of  the  purchase  money.  Huff 
T.  Jenniags,  Morris  (Iowa),  454;  Heuer  v.  Rotkowski.  18  Mo.,  316;  Beebe  ». 
Dowd,  3i  Barb  ,  45.1;  Goodale  ».  West,  S  Col,,  «:«;  Beardea  v.  Wood.  1  A.  K. 
Marsb.,  4-50:  Qreeaup  v.  Siroag.  1  Bibb.,  SSO:  McComas  v.  Earley,  31  Qmtt., 
29;  Iwia  V.  Blakealey,  67  Pa.  St.,  24;  Bielinger  v.  Eltts.  0  Barb.,  273;  Taaner 
T.  Peck,  1  Barb.'s  di.,  6419:  Laaaing  t.  Thompkins,  45  Barb.,  808;  Chase  t. 
Hogan  S  Abb.  Pr.  (N.  8  ).  511.  A  tender  of  the  purchase  money  must  not  only 
be  made,  but  it  must  be  kept  good,  la  order  to  stop  the  ruoDiDg  of  loterest. 
'The  vendee  must  not  use  the  money  for  other  purposes,  Bissell  v.  Hey  ward, 
6  Utto.,  A8U.  When  the  purchase  money  was  tendered,  the  estate  waa  woitli 
more  than  the  price  agreed  upon,  and  the  vendor  refused  to  convey.  After 
waiting  until  the  value  bad  considerably  depreciated  he  sought  the  aid  of 
equity  to  compel  specific  performance.  Held,  that  he  could  not  obt^n  it. 
Tobey  V.  Foreman.  7U  lit.,  489.  The  plaintiff,  in  an  action  for  ipecific  per- 
formance, showed  no  offer  of  compliance  with  his  part  of  the  agreemeut.  and 
no  excuse  therefor,  for  a  period  of  twenty-one  or  twenty~two  montha.  Held, 
that  be  was  not  entitled  to  a  decree.    Qreen  v.  Covilland,  10  Cal.,  817. 

BxampUi  of  taffleUnt  tender.]  As  to  U.  8  Treasurv  uulei,  see  Davis  v. 
Parker,  14  Allen,  94.  Where  money  ia  payable  In  instajlmenU,  sec  Rogers  v. 
Taylor,  40  Iowa,  19!l:  Blackner  v.  PhOlips,  07  N.  C  ,  340.  There  was  an  alle- 
gation that  a  tender  of  payment  had  reputedly  been  made,  and  that  the  plain- 
UB  had  at  all  times  been  and  still  was  ready  and  willing^  to  pay.  Held,  that 
the  tender  should  have  beeo  stated  with  grealur  particularity.  Duff  v.  Fisher, 
IB  Cal.,  875;  Hart  v.   McClella.i,  41  Ala.,  251.     In  Englander  v   Hogers,  41 


valid  lender  in  such  .a  case,  the  party  mutt  hare  the  monej^  at.land,  iaunsdl- 
ately  under  his  control,  and  must  then  and  there  not  only  be  ready  and  willing, 
but  produce  and  offer  to  pay  it  to  the  other  party  on  the  performance  by  him 
of  the  requisite  conditions.  Crockett,  J.  See.  also,  Strong  v.  Blake,  46  Barb., 
327.  Where  there  has  been  a  tender  of  the  purchase  money,  and  a  refusal  to 
convey.  It  need  not  be  shown  that  the  tender  was  kept  good.  Allen  v.  Atkin- 
son, 21  Uich..831;  King  v.  Ruckmau.  ai  N.J.  £q.,  ^i  McDonald  v.  Eim- 
breU,  8  Iowa,  885. 
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CHAPTER  XXII. 

OF  NON-PEBI-'ORMANOE  OF   COIfDITIONS. 

§  069.  A  coQtract  may  be  originally  conditional,  and  con- 
tingent npon  the  performance  of  some  act  or  the  happening 
of  some  event.  Where  that  has  occurred,  the  contract  be- 
comes absolute,  and  rests  on  the  same  footing  for  all  pur- 
poses as  if  it  had  been  originally  made  positively  and  without 
reference  to  any  contingency.(tt)  But  until  it  has  thus  be- 
come absolute,  no  person  can  be  entitled  to  call  for  its  per- 
formance. (J)  Where,  therefore,  the  contract  is  in  its  origin 
conditional,  it  may  afford  a  ground  of  defense  that  the  con- 
dition has  not  been  performed.' 

SDsG.  *J.,  S3*;  Cf.  Abbott  1. 


'  Where  A.  signs  an  agreement  to  do  certain  acts,  on  the  perfor         

tain  conditioDS  precedent  by  B.,  BDd  B.  performB  those  coaditionB.  equity  will 
compel  a  specific  performiince  of  the  agreement  bv  A.  Lanning  t.  (jole,  8 
Green's  Ch. ,  22Q.  Hal  a  partj  so  Kckiug  to  obtain  tlie  Iwneflt  of  a  conditional 
agreement  must  sliow  not  only  that  he  accepted  ibe  offer  made,  but  also  that 
hK  faithfully  performed  the  condition.  Dllly  v.  Buruard.  ti  Oill.  A  J.,  170. 
And,  therefore,  at  law,  where  one  party  covenants  to  give  a,  deed  on  a  certain 
day,  and  the  other  c<>veniints  to  pay  moncy-on  the  same  day,  neither  can  maio- 
tau  an  actioD  against  the  other,  until  he  has  performed  or  tendered  perform- 
ance on  his  part  Oreen  v.  Reynolds,  2  John.,  21)7;  Jones  v.  Oardiner,  10  Id., 
240:  Hardin  V  Ereilsinger.  17  id  ,^^'):  Robbv.HoQtgomery,20id..  15;  Gazely 
V.  Price,  la  id..  2fi7;  Robertson  v.  Robertson,  H  Rand  ,  68i  Northrup  v.  Nor- 
thrup,  a  Cow.,  298;  Sleriwether  v.  Carr,  1  Blacttf-.  413;  Bailey  ».  Clay,  4 
Jteod'.  IMS':  see  Olbbe  v.  Champion,  S  Ham,.'38S.  And  in  equity,  where  one 
contracts  for  a,  lease,  upon  certain  stipulations  to  be  performed  by  him,  and 
enters  upon  the  lands,  but  fails  to  perform  such  stipulations,  he  cannoC  compel 
the  other  party  to  the  contract,  or  his  assignee,  to  make  a  lease  to  him.  Jones 
T.  Roberts,  6  Call,  187;  Barvie  v.  Banks,  1  Rand.,  408.  Chancery  never  re- 
lieves against  the  breach  of  conditions  precedent,  although  It  may  against  con- 
ditions subsequent.  The  reason  of  this  is  obvious.  In  cases  of  conditions 
precedent  no  estate  can  vest  until  the  condition  be  performed ;  and,  therefore, 
any  claim  for  relief  must  be  without  foundation  But  in  cases  of  conditions 
BubatM^'ient,  the  estate,  or  interest,  vests  in  the  first  inslance,  subject  to  be 
divested  on  non-performantv  or  breach  of  the  condition.  Wells  v.  Smith,  3 
Edw.'s  Ch.,  Td;  Chipman  v.  Thompson.  Wallc  's  Ch.,  40S:  Preston's  Leg.,  103, 
til.  5.  Therefore,  a  corporation  will  not  be  permitted  to  enforce  payment  of 
Stock,  for  which  its  Events  obtained  subscriptions,  on  conditions  with  which  it 
refuses  to  complv.  Turnpike  Co.  v.  Churchill,  6  Honr.,  427.  But  where  Uiere 
has  been  a  breuch  of  a  condition  subsequent,  and  compensation  can  be  made,  a 
court  of  equity  will  grant  relief.  Walker  v.  Wheeler,  2  Conn.,  299;  De  Forrest 
T.  Bates,  1  E<Iw.'s  Ch.,  804;  Chlpman  v.  Thompson,  Walk.'s  Ch.,  4UJt.  And, 
in  accordance  with  thIA  principle,  it  has  been  held  that,  whero  by  the  terms,  of 
a  lease,  It  Is  to  cease  and  determine  upon  a  breach  of  any  of  the  covenants 
Uierain,  and,  by  a  clause  in  the  lease,  it  a  provided  that  the  lessor  may  re-enter 
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g  963.  A  case  before  Lord  Romilly,  M.  R.,  may  be  cited 
as  an  illustration  of  this  obvious  principle.  The  defendants 
agreed  to  take  a  lease  of  a  public  house  from  the  plaintifF, 
provided  the  retail  license  was  obtained,  and  the  plaintiff 
agreed  to  use  his  utmost  efforts  to  obtain  this  license.  The 
defendant  entered  into  possession  to  qualify  himself  a»  a 
publican  for  the  license  and  obtained  a  license  from  the 
justices,  but  under  compulsion  of  the  justices  and  threat  of 
refusal,  he  gave  to  the  justices  a  verbal  promise  that  no 
excisable  liquor  should  be  sold  for  consumption  on  the 
premises.  It  was  held  that  the  condition  was  not  performed 
and  specific  performance  was  refa8ed.(c) 

§  fttt4.  A  contract  may  be  conditional  either  by  express 
words  of  condition,  or  because  the  court,  upon  a  considera- 
tion of  its  terms,  gathers  that  to  have  been  the  intention  of 
the  contracting  parties.  This  is,  of  course,  a  question  to  be 
decided  on  the  terms  of  each  contract.  It  will,  therefore, 
be  sufficient  briefly  to  allude  to  two  or  three  cases  of  practi- 
cal moment. 

§  963.  In  the  care  of  contracts  by  railway  companies,  the 
question  has  sometimes  arisen  how  far  they  are  conditional 
on  the  formation  of  the  railway.  In  one  case,  where  a  com- 
pany before  incorporation  contracted  with  a  landowner,  the 
contract  provided  for  a  bridge  over  the  railway,  a  certain 
deviation  of  the  line,  and  other  works  entirely  dependent 
on  its  formation,  and  also  for  the  payment  of  £4,500  as  par- 
chase  money  for  certain  lands  to  be  taken  by  the  company, 
and  for  consequential  damages  to  the  landowner's  estate. 
The  contract  was  expressly"  conditional  on  the  act  passing. 
It  passed  but  the  railway  was  abandoned,  and  the  time  for 

(£)  UodlcDT.  SnowlMll,  tSBosT.Ml,  ftfflnnadtl  L.  J.'Ch..  U;  10  W.  K.,U. 

for  a  brencli  at  the  same  covenants,  the  lease  Is  Toidable  only  upon  such  a 
breach,  and  not  void.  (Walwortli,  Cti.)  Stuyveaant  v.  Davia,  9  PHige,  437.  Ta 
create  a  cundiiion  precedent  or  Bubsequent  no  precise  teclioical  nords  are  re- 
quired. Tlie  construction  must  alnays  be  found  upon  the  Intention  of  the 
eartiea.  IF  the  act  or  condition  required  does  not  necesaariiy  precede  the  veaU 
IK  of  the  estate,  but  may  accompany  or  foiiow  it.  and  if  the  act  may  be  aa 
well  done  after  as  before  ihe  vesting  of  the  estate,  or,  it  from  the  nature  of  the 
act  to  be  performed,  and  the  time  required  for  Its  performance,  it  is  evidently 
the  inieotion  of  the  parties  that  the  estate  shall  vest,  and  the  giante«  perform 
the  act,  after  taking  poaaession.  then  the  condition  ia  aubaequent.  Underhil!  v. 
Saratom  and  WasTiin^u  R.  R  Co..  20  Barb..  45S.  Therefore,  a  cuarevance 
to  a  railroad  corporation  upon  the  express  condition  than  the  company  suould 
conatrucl  its  railroad  wJlhln  the  time  preacrlbed  by  the'4U;t  of  tncorpot«tion.  Is 
a  grant  upon  a  coDditten  subsequent,  and  not  precedent,  Nicol^v.  Hew  York 
and  Erie  K.  It  Co  ,  2  Kernan  {H.  Y  ],  131.  . 
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taking  the  lands  had  expired.  Nine-teritha  of  the  contract, 
as  Knight  Srace,  L.  J.,  remarked,  had  become  impracti- 
cable by  reason  of  the  abandonment  of  the  railway :  and 
the  Lords  Jnstices,  though  not  deciding  the  point,  evidently 
inclined  to  the  opinion  that  the  contract  was  conditional, 
not  only  on  the  passing  of  the  act,  but  on  the  making  of  the 
railway.  ((Q  And  in  the  subsequent  case  of  Lord  James  Stuart 
■  V.  London  and  North-Western  Railway  Co.,(e)  Lord  Cran- 
worth,  L.  J.,  expressed  a  similar  opinion.  These  cases  have 
been  doabted,{/)  but  rather  on  the  point  of  jurisdiction 
than  of  the  construction  of  the  contracts :  and  they  have 
certainly  received  great  support  from  the  case  of  Gage  v. 
Newmarket  Railway  Co,{g)  There  the  company  had  cove- 
nanted with  the  plaintiff  that,  in  the  event  of  a  bill  for 
extending  their  powers  being  passed  in  the  then  present 
session,  the  company  should,  before  they  should  enter  on  ' 
any  part  of  the  plaintiff's  land,  pay  him  £4,900  purchase 
money  for  any  portion  of  his  land,  not  exceeding  forty-three 
acres,  which  the  company  might  require  to  take,  and  £7, 100 
as  landlord's  compensation  for  damages  arising  by  the  seve- 
rance thereof.  It  was  held  that  the  covenant  was  not  for 
the  payment  of  an  absolute  sum  as  a  consideration  for  the 
plaintiff's  withdrawing  his  opposition,  but  a  payment  as 
purchase  money  and  compensation  for  services,  which  could 
not  be  due  when  no  land  was  required  or  taken,  and  no 
severance  affected  for  which  compensation  could  arise.  In 
the  case  of  the  Scottish  North-Eastem  Railway  Co.  v.  Stew- 
art(A)  the  Honse  of  Lords  arrived  at  a  similar  conclusion 
upon  the  contract  there  in  question. 

§  966.  The  performance  of  conditions  precedent  may  of 
course  be  waived  by  the  persons  entitled  to  their  perform- 
ance ;(f)  but  any  waiver  to  be  binding  must  be  made  inten- 
tion^y  and  with  a  knowledge  of  the  circumstances,  (y)' 

(d)  Webb  T.   Dlraot  London  and  Porto-  ie)    IB  Q.  B.,  UT.    B«e,  A\ta,  Edlnbnrvh, 

month  BiUlwu  Co.,  1  Do  Q.  M.  *  O.,  G31.  n-  Perth  and  DnndBe  BtllT&r  Co.  v.  Pblllu,  3 

f«T*liiga.  C.  B  Hb  ,  119.  Uacq..  BU 

(>)  1  D«  e.  H.  A  O  ,  Til.    ThU  r>*e  Id  the  (A)  8  Itocq  ,  MS. 

court  below  li  reported,  IS  Beav,.  Sll.    Bee,  (1)  Beataou  t.  Nlcbolaon,  8  Jur..  <M. 

alao,  S  Q.  L.  C,  ni.  (h  Xarl  of  DimileT  t.  LoDdon,  Cbatham, 

C/)  Bawke*  T.  EaMern  ConntlM  BallimT  and  Dotbt  Ballwa?  Co..  L.  B  1  H.  L.  13  (S. 

Co.,  IDeU.  M.  A  G.,TSTi  B.  CD  U.  I,.  C,  U.,1  DeG.  J.  A3.,  KM.Sld.  U. 

S31 

'  Omiraet  attiffntd  btfore  payment.^  The  purchaser  aaainied  hlx  contract 
before  payment  oecame  due,  and  the  assignee  failed  to  pay  oefore  the  vendor 
commenced  hie  action  for  Bpeclflc  perfonnance.  Held,  that  it  waa  proper  for 
the  latter  to  tender  a  convejance  to  the  oifginal  purchaser.  Corbiu  T.  Leed,  W 
lU..  206. 
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CHAPTER  XXIII. 

OP  THE  IB-CAPACITY   OP  THE   DEFENDANr  TO   PERFORM    HIS 
PART  OF  THE   CONTRACT. 

§  tt67.  There  are  certain  caaes  in  which  the  contract  is 
constraed  to  be  conditional,  on  individual  capacity,  or  on 
the  continued  existence  of  some  state  of  facts  or  thing. 
"  Contracts  for  personal  service,  for  matters  dependent  on 
personal  capacity,  as  to  write  a  book  or  paint  a  pictnre,  are 
conditional  on  the  continuance  of  the  ability,  mental  or  cor- 
poreal, to  perform  them."(o)  So,  again,  where  from  the 
nature  of  the  contract  it  appears  that  the  parties  contracted 
upon  the  footing  of  the  existence  at  the  time  of  perform- 
ance of  some  particular  specified  thing,  and  there  is  no 
express  or  implied  warranty  that  the  thing  shall  exist,  a 
condition  is  implied  that  the  party  to  do  the  act  shall  be 
excused,  in  case  before  breach  performance  becomes  impos- 
sible by  the  perishing  of  the  specified  thing  without  the 
default  of  the  party.  This  principle  has  been  applied  to  a 
contract  to  let  a  music  hall,  which,  was  destroyed  by  tire 
before  the  day  arrived  ;(6)  and  to  a  contract  to  sell  200  tons 
of  potatoes  grown  on  particular  land.(c) 

g  968.  All  these  contracts,  being  conditional  and  not 
positive,  are  not  within  the  rule  that,  where  there  is  a  posi- 
tive contract  to  do  a  thing  not  illegal,  the  contractor  mnst 
perform  it  or  pay  damages  for  not  doing  it,  though  it  has 
become  impossible.  On  such  contracts  no  action  can  be 
maintained,  whether  for  damages  or  specific  performance, 

g  06ft.  But  in  contracts  positive  and  not  conditional,  the 
incapacity  of  the  defendant  to  perform  his  part  of  the  con- 
tract, whilst  it  furnishes  no  answer  to  an  action  for 
damages,((j)  affords  aground  of  defense  against  specific  per- 
formance.(e)    This  contention  does  not,  like  that  in  the  case 

(a)  Per  Bnmwall  B.,  In  Hall  t.  WriiM.  &ae,  also,  Applabr*.  Ujtn,  L.  &.  9  O.  P. 

Xl  B.  A  B.,  TIBi  PouuBid  T.  SplM,  1  <J.  B.    851.    „  „      .     _,  „   ^  „    .      _ 

D.,  410,  414.  (g)  H»U  V.  WrlffbL  EL  B.  *  Bj,  TU^rown 

m  Taylor  V.Caldwell,  SB.  Assets.  T.B«TalIii>nnuuwCo.,im.*El.,  sn. 

(s)  flovBll  T.  Conpland,  1  Q.  a.  D.,196.  M>  Per  Loid  Bantwlcke  In  firaan  t.  Snltli. 
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of  conditional  contracts,  rest  npon  the  nature  or  terms  of 
the  contracts,  nor,  like  that  grounded  on  the  incapacity  of 
the  plaintiff  to  perform  his  part,  rest  upon  any  principle  of 
jastice  that  operates  in  favor  of  the  defendant,  but  is  based 
npon  the  necessity  of  the  case  arising  out  of  the  nature  of 
the  relief  sought.' 

§  970,  Where  a  bill  was  filed  against  the  provisional 
committee  of  a  projected  railway  company  for  the  specific 
performance  of  a  contract  to  deliver  to  the  plaintiff  a  certain 
number  of  scrip  certificates ;  there  being  no  allegation  that 
the  defendants  had  any  scrip  which  they  could  deliver,  but 
a  statement  from  which  the  contrary  might  rather  be 
inferred,  a  demurrer  was  allowed  on  the  ground  that  the 
bill  did  not  show  any  capacity  in  the  defendants  to  perform 
thecontract.(/)  So  where  a  defendant  showed  that  he  had 
sold  the  property  in  question  for  a  valuable  consideration 
to  a  third  party,  no  performance  could  be  enforced  :{ff)  and 
so  again,  assuming  that  a  covenant  to  produce  deeds  can  be 
obtained  by  way  of  specific  performance  of  a  covenant  for 
farther  assurance,  it  seems  that  the  court  will  not  attempt 
80  to  carry  it  into  effect  where  the  deeds  are  not  in  the  pro- 
posed covenantor's  power,(A)'    So  again    a  contract    by 

(/)  CalomMiie  t.  CtalohMter,  i  Pb.;  n ;  (a)  Denton  v.  Stewart,  1  Cox,  108,  IT  Vol, 
femuco  T.  WllMin,  L.  B.  ICtL,  TT.  STSn. 

(A)  Ballelt  *.  Hlddlelon,  1  Kata,  UI. 

'  Courts  of  equity  never  enforce  the  specific  performance  of  an  agreement 
where  the  decree  would  be  &  vain  or  imperfect  oae.  Tobey  v.  The  County  of 
Bristol,  S  Story,  BOO.  But  although  the  incapacity  of  the  defendaat  will  defeat 
a  decree  for  specific  performance,  yet,  where  a  purty  has  put  it  out  of  bis 


*  Who  mvtt  pr^iare  the  deed;  abttraet  of  title.']  In  many  of  the  States  the 
TGudor  must  cause  the  deed  to  be  ready  for  delivery.  This  has  been  expressly 
held  to  be  the  rule  iu  California,  Morgan  v.  Steams,  40  Cnl.,  4S3i  IiIidoIe, 
Buckmaster  v.  Orundy,  1  Beam.,  810;  Iowa,  Carsou  v.  Lucore,  I  Greene  (Iowa), 
88;  Powers  v.  Bridges,  2  id.,  235;  Young  v.  Daniels.  %  Iowa,  126;  Maine,  Hill 
v.  Hobert,  16  Me.,  ItM;  Hassachusetta,  Tinney  t.  Ashley,  16  Rck.,  546;  Dana 
V.  EhuF,  i  id.,  105;  Hunt  v.  Livermore,  S  id.,  8B5;  Brown  v.  Bellows,  4  i^.. 
179;  JGnnesotB,  Bt.  Paul  Division  v.  Brown,  0  Hinn.,  1ST;  Mississippi,  Blan- 
difer  T.  Davis,  18  Sm.  &  Marsh.,  48;  New  Hampshire,  Fah-banbs  v.  Dow,  6 
N.  H.,  366 ;  New  York,  in  an  executory  contract,  the  vendor  of  real  property 
most  cause  a  sufficient  deed  to  be  prepared,  which  must  be  tendered  to  the 
vendee,  before  such  vendor  can  apply  U)  a  court  either  for  a  rescission  or  spe- 
cific performance ;  McWUUamsv.  Long,  S2  Barb.,  194;  Caup  v.  Morse,  5  Den., 
lei;  Wells  V.  Smith,  2  Bdw.,  76;  Green  v.  Reynolds,  2  John.,  207;  Northrup 
V,  Northrup,  6  Cow.,  296;  Hudson  v.  Swift,  20  John.,  27;  Parker  v.  Parmlee, 
»id.,  180;  Slocum  v.  Despard,  8  Wend.,  616;  Johnson  v.  Wygant,  11  id.,  tS; 
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directors  to  accept  shares  in  payment  of  calls  being  l^aUy 
impossible  of  performaace  cannot  be  enforced.(i)  And 
where  a  charitable  corporation,  which  had  no  power  of  sell- 
ing except  under  the  laud  ctauses  act,  contracted  to  sell 
land  without  having  the  price  settled  in  the  manner  pre- 
scribed by  the  act,  the  court  refused  to  decree  specific  per- 
formance. O") 

§  971.  It  is  immaterial  for  this  purpose  that  the  defend- 
ant is  the  author  of  his  own  incapacity.  "  Put  the  extreme 
case,"  said  Kindersley,  V.  C,  "  of  a  vendor  burning  a  title- 
deed  :  the  court  could  not  make  a  decree  that  he  should 
deliver  it  up,  and  be  imprisoned  if  he  does  not."(i) 

g  979.  It  is  not  necessary  to  the  specific  performance  of 
a  contract,  that  it  should  be  one  which  the  parties  at  the 
time  of  entering  into  it  had  the  power  of  carrying  into 
effect,  nor  one  with  regard  to  which  it  depends  on  them- 
selves alone  whether  they  would  ever  be  able  to  perform  it. 
For  where  a  party  enters  into  a  contract  without  at  the 
time  having  the  power  of  performing  it  and  afterwards 
acquires  that  power,  he  is  bound  to  perform  the  contract 
he  entered  into.(^  Therefore  a  defendant  cannot  object  at 
an  early  stage  of  an  action  for  specific  performance  that  be 
he  has  not  the  interest  he  has  contracted  to  sell,  as  he  can- 
not be  permitted  to  say  that  he  did  not  mean  to  acquire  that 
interest,(m)'  And  so  where  a  defendant  had  contracted  to 
give  a  certain  indemnity  to  be  secured  on  real  estate,  and 
alleged  that  he  had  not  real  estate  of  sufficient  value,  and 
contended  that  the  plaintiff  ought  to  accept  a  personal 
indemnity,  it  was  held  that  he  Tvas  bound  to  porchase  real 
estate  of  sufficient  value,  (n) 

(I)  S11U  T.  Colmu,  SB  Brav ,  oai.     8m,       (i)  BoItotiI  t.  Hmball.  10  B.  L.  C ,  101, 

Klio,  BakirellT.  Wabatar.WL  J,  CIi.,Tl.  911;  C»iia  T.  Hllcbell,  ISL.  J  Ch.,18T. 

(J)  WToonbc  BkUwaT  Uo.  *.  DounloctoD      (■«)  Per  Loid  Kldon  In  Urair&e  v.  Wudit, 

Hoapltal,  L.  R.  1  Vh..  MS.  14  Vei ,  Hi. 

ItjmSMirallT.  Wcbiler,  n  L.  J.  Cb. ,  TS.       (H)  Wklkerv.  BaiDM,)  MM).,  W. 

Puller  V.  Hubbard,  S  Cow.,  18;  Connellj  r.  Pierce,  7  Wend.,  12«i  ProMyl- 
vaoiA,  Switser  v.  Hammel,  8  Serg.  &  Rawle,  22S;  South  Carolina,  Protbro  t. 
Smith,  0  Rich.'s  Eq.,  834.  In  Arkansu  the  vendee  must  cause  the  deed  to  iM 
prepared  and  must  tender  it  to  the  vendor.  This  is  the  rule  In  England. 
Byen  v.  Aiken,  5  Hke,  419.  In  Alabama  the  rule  is  the  same  as  in  En^and 
and  Ark^sas,  and  in  this  State  the  vendor,  vhea  required,  must  fuinisa  an 
abattact  of  his  title.    Chapman  v.  Lee,  50  AJa.,  016. 

'  See  the  esses  of  Collins  v,  Carr,  Freem.,  0;  Oreenawaj  v.  Adams,  13  Tea., 
401 ;  Coffin  v.  Cooper,  14  Id.,  SOS;  and  HuU  v.  Taughan,  6  Price,  lOS,  in  cap- 
port  of  the  rule. 
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§  973.  The  same  principle  is  exemplified  in  a  case  which 
was  decided  in  the  34th  year  of  Charles  n.  Daring  the 
civil  wars,  the  then  Dnke  of  Newcastle  had  gone  abroad, 
and  whilst  he  was  thns  absent,  the  defendant,  who  was  his 
heir  apparent,  without  authority  from  the  then  Duke,  sold 
and  conveyed  to  the  plaintiff  certain  eatates  of  the  Duke, 
and  received  the  purchase  money,  and  applied  it  for  the 
benefit  of  the  family.  The  defendant  having  subsequently 
succeeded  to  the  dukedom  and  the  estates  in  question  as 
heir,  was,  by  Lord  Nottingham,  held  bound  to  make  good 
his  sale,  and  was  decreed  to  do  so  accordingly,  (o)  At  the 
time  of  the  contract,  specific  performance  would  have  been 
impossible  on  the  part  of  the  defendant,  but  it  had  subse- 
quently become  possible  by  the  devolution  of  the  estate  con- 
tracted to  be  sold. 

§  974,  On  the  same  principle,  the  court  will  not  in  all 
cases  consider  as  void,  contracts,  whether  by  private  persons 
or  companies,  which  require  the  interposition  of  the  legisla- 
ture before  they  can  be  carried  into  effect,  and  accordingly 
will  in  the  meanwhile  protect  the  property  in  i8sne.(^) 

§  •7fl.  With  regard  to  real  estate,  the  statute  32  Hen. 
VIII.,  c.  9,  prevents  the  sale  of  a  pretended  right  to  land 
by  a  person  out  of  possession ;  but  if  a  person,  instead  of 
selling  a  pretended  right,  contracts  on  a  certain  future  day 
to  convey  an  estate,  and  he  is  on  the  day  possessed  of  it, 
the  contract  appears  not  to  be  within  the  operation  of  the 
statute,  and  to  be  binding  on  both  parties.(y) 

§  976,  And  so  also  with  regard  to  goods,  the  legality  of 
contracts  for  the  sale  of  ench  property  not  at  the  time  in  the 
possession  of  the  vendor  is  now  well  established  ■,(?■)  so  that, 
notwithstanding  an  opposite  decision  of  Lord  Maccles- 
field,(y)  such  a  contract  would  now  probably  be  enforced,  if 
in  other  respects  it  fell  under  the  jurisdiction  of  the  court,  (t) 

g  977,  As  the  consent  of  a  third  party  is,  or  may  be,  a 
thing  impossible  to  procure,  a  defendant  who  has  entered 

(0)  ClBTtODT.DakaofIlewcafUe,]Cu.li]  lenl,  sea  Mayar of  Nonrlefa t.  Noilblk Ball- 

Cb.,  Ul.  war  Co.,  I  Bl.  A  BL,  891. 

(B)  Ureftt  Weileni  Rallnr  Co.  v.  Birm-       (o)  DeUedlna  t.  Normui,  SK.  A  W.,tae: 

lanuun  and  Oxfbiil  JUDCtton  Ballwmy  Co.,  S  aDii  Me  lontaer,  m  to  Itilt  alAlaMi  •tun*,  | 

Fta^m;  pwIxndSLLaonudalDHkwke*  SU. 

T.  ButOTB  COontlM  BbUwbt  Co.,  1  De  O  U.       (r)  HIbbletbVrKlte  T.  UcHoriDe,  SH.  A  W. 

A  Q.,  TSS:  Devenltb  t.  Btown,  M  L.  J.  Ob.,  ui 

nilW.S.,TB8(Wood,  T.O.);  FiedarlekT.       It)  CaddeeT.BntWT.SVln.  Abi'.,BSa,pLSl. 
COJ(w«ll,>r.  *J.,  514.    Ai  M  OOBtcaCM ra-       (1)  Holn>r<lT.lUlUiall.lO  Q.  L.  C.,1»L 
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into  a  contract  to  the  performance  of  which  soch  consent  is 
necessary,  will  not,  in  case  such  consent  cannot  be  procnred, 
be  decreed  to  obtain  it,  and  thns  perform  an  impossi- 
bility.(M) 

g  ©TS.  Where  the  husband,  or  husband  and  wife,  have 
entered  into  a  contract  to  sell  the  estate  of  the  wife,  the 
Court  of  Chancery  used  formerly  to  d^ree  the  husband  to 
procure  his  wife's  consent,  and  in  default  commit  him  to 
goal  until  she  yielded,  (v)'     But  the  absurdity  of  such  a 

(ti>  Bomll  T.  0«OTn,l  Mad.,  1:  Or«r  T.  Berber,  IS  Ch.  D..M      DUtltinKb  LdKli  T. 

neikFth,  Ambl..M§;S.C.>BDni  Keel.  Law,  BlmpHD,  1  a,  BBq.fltS. 

186,  Sib  ed.    Sh,  >i«o,  WeMherallT.  Ueer-  fv)  BanlnKtou  t.  lIom.aTtn.  Abr.,  rH7  pL 

lii«,  IS  Vet..  SUi  linr«h  t.  HllJlgu.  S  Jur.  X;  6.  V.  i  Eq.  Cu.  Alir.,  IT,  pi.  T;  Ball  T. 

N  a.,  an  [Wmxl,  v.  CO ;  B«utnn  1.  blutelt,  Uaraj,  I  P    Wmi.,  ISI;  Dkolel  t.  Advoa, 

e  W.  K  ,  sre;  IT  L.  J.  Ch.,  IH:  Meua  v.  Ambi.. ISO; Uorrli T. StmhansOD, T  Vm., 4T4. 
Meun.  8  Ir.  Cb.  R.,  ST;  and  WlllmoLt  T. 

1  Wheeler  t.  Newton,  3  Ei}.  Caa.  (Ala ),  44;  Colvert  on  Par.,  389.  A  hiubaod 
Slid  wife  contracted,  in  writing,  to  iell  tbe  land  of  the  wife;  the  separate  ac< 
knowledgmeot  of  the  wife  was  had.  Held,  that  an  action  would  lie  for  specific 
performance.  Darkel  v.  Hunter.  «1  Pa.  St.,  389.  Beecon/ra.Frarey  v.WheeJer, 
4  Oregon,  IVO.  Where  the  conveyance  made  by  a  marritkl  woman  is  void  ahe 
Rhould  be  made  a  pariy.  Stainsbury  t.  Pope,  4  Bibb.  (K^.),  4UJ.  Where  the 
husband  is  not  named  the  action  may  be  brought  by  the  wife  alone,  Stampoff- 
ald  V.  Hooper.  75  III.,  241 ;  see.  in  tliia  connection.  Harper  t.  Whitehead,  Si 
Qa.,  IBS.  A  bill  was  filed  by  a  husband  and  wife  to  compel  speciUc  perform- 
ance of  a  contract  to  convey  land  to  tbe  wife:  pending  tbt:  action  tbe  wife  died. 
Held,  that  their  children  must  be  joined,  or  an  order  to  proceed  in  the  name  of 
the  aurvivors  in  order  that  a  decree  could  be  entered  on  the  merits.  Hand  v. 
Jacobus,  10  N.  J.  Eq.,  70.  Where  the  wife  is  a  tenant  for  years  she  may,  with' 
har  busbnnd,  sustain  an  action  for  speclQc  performance  against  the  lessor. 
BoiD  V  Bicliett,  1  Cine  .  IGI.  When  a  wife  was  not  a  party  to  a  contract  for 
tbe  sale  of  land  she  cannot  be  compelled  to  Join  in  the  conveyance  of  tbe  same, 
and  sbe  is  not  a  proper  party  to  an  action  fcr  speciflc  performance.  Richmond 
T.  Robinson,  13  Mich.,  19S.  A  husband  contracted  for  the  sale  of  hie  wife'i 
land  and  described  it  as  his.  Held,  that  the  wife,  after  his  death,  was  not 
entitled  to  a  decree  of  specific  performance  against  the  purchaser  for  her  own 
benefit.  Hoover  v.  Callioun,  10  Gratt.,  109.  The  wife  of  a  surviving  partner 
need  not  be  joined  as  a  party.  Oalbraith  v.  Oedge,  10  B.  Blon..  631.  An 
action  will  lie  to  change  the  separate  estate  of  a  married  woman  under  her 
agreement  to  purchase.  Knowles  v.  McEamly,  10  Paige's  Ch.,  842;  Hinckley 
T.  Smith,  SI  N- Y..  21;  Berry  v.  Cos,  8  Gill.,  486;  Ballin  v.  Dillage,  B7N.T., 
85;  N.  Y.  Rev.  St.  C8th  ed.),  vol.  3,  pag*  100.  ^  82.  It  cannot  be  maintained 
against  her  personally,  however.  Francis  v.  Wizzel,  1  Mad.,  2C3.  The  engage- 
ment must  be  made  on  tbe  credit  of  her  separate  estate.  Johnson  v.  GummiDS, 
16  N.  J.  Eq..  97;  Harrison  v.  Blewart,  18  id.,  431;  Hinckley  v.  Smith,  81  N. 
Y.,  31.  In  New  York  a  married  woman  acts  as  a/eme  tote,  her  liability,  when 
sbe  bin&B  herself  to  an  executory  contract,  does  not  depend  upon  the  existence 
of  special  circumstances,  but  is  governed  by  the  ordinary  rules  by  which  tbe 
linhilitv  fif  iwruinH  Miiiiiirfji  \\Y\i\r\  tlkpir  rf>ntrartR  Are  Hetj^.rminpd.      l^irHhrnnn  v. 


liability  of  persons  luijurit  upon  their  contracts  are  determined.  Cuahmao  v 
Henty,  75N.  Y.,  108;  Rev.  S  C,  44N.  Y.  Sup.  Ct.,  98.  In  Iowa  the  wife  cat. 
control  her  own  property,  vindicate  her  individual  rights  and  bind  herself  bf 
contract  as  fully  and  to  the  same  extent  as  her  husband.  SpaSord  v.  Warrea, 
47  Iowa,  47.  in  South  Carolina  the  husband  is  a  formal  and  not  a  substantU 
party  in  actions  againat  the  wife  on  her  individual  contracts,  other  than  for 
necesaaries.  Ross  v.  Linden,  13  S.  C,  693.  Equity  for  many  pnrpoeea  treats 
the  huat>and  and  wife  aa  capable  of  concocting  with  each  other ;  such  contracts 
will  sometimes  be  enforced,  eve&  as  against  the  creditors  of  the  husband. 
Campbell  v.  Galbreath,  12  Bush.  (Ey.),  459.    A  husband  and  wife,  in  n  cod- 
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course  is  obvious;  because  the  Court  of  Chancery  was 
thua  putting  all  the  compulsion  it  could  upon  the  wife  to 
induce  her  to  do  an  act,  of  which  the  essence  is  that  it  is 
done  without  compulBioo  ;  the  Court  of  Chancery  was  dis- 
tressing her  to  give  her  consent,  whilst  the  court  or  common 
pleas  was  examining  her  to  see  that  she  was  acting  from 
free  will  alone;  and  it  ia  now  accordingly  established  that 
the  court  will  not  interfere  specifically  to  perform  contracts 
where  a  wife's  consent  ia  requisite,  and  she  refuses  to  give 
it  (m)  But  in  cases  of  contracts  by  the  husband  and  wife, 
it  will  enforce  the  contract  against  the  husband,  with  com- 
pensation for  the  interest  which  the  wife's  refusal  has  pre- 
vented the  plaintiff  from  acquiring,  (a:) 

§  •7*.  It  must  not,  however,  be  misunderstood  that  the 
incapacity  of  the  defendant  to  perform  a  contract  literally 
and  exactly  in  all  its  parts  will  enable  him  to  refuse  to  per- 
form it  in  substance.  The  plaintiff  has  in  many  cases  the 
right  to  call  on  the  defendant  to  perform  the  contract  as 
b^t  he  can,  though  the  defendant's  incapacity  to  performit 
fully  might  be  a  bar  to  him,  if  he  filled  the  position  of  plain- 
tiff. All  the  cases  in  which  a  plaintiff  enforces  a  contract 
so  far  as  the  defendant  can  perform  it  and  obtains  compen- 
sation from  him  for  the  part  unperformed  are  instances  of 
thiB.(y)  Some  other  cases  of  the  same  sort  may  be  men- 
tioned. 

§  9SO.  If  two  tenants  in  tail  in  common  were  to  contract 


lio)  Brrui  T.  WDole;,  1  Bra.  P.  C,  134:  per  Lord  Ifkmfltid,  C.  J.,  In  DrtIit.  Jonet, 

mery  t.  Wm«,  8  Ve»..  B05;  rroderick  ».  1  «  "    »" 

uwall.ST.  A  J.,BU:  Howall  T.  Oeone.  1 

-mH.,  1;  Buck  V.  WlHller,  In  D.  P.  1  M»d  ,  i 

7ii.i  MutlnT.lIlUliell.ij.A  W.,t]S,  429;  1 


(Joswall.ST,  A  J.,S14:  Howall  T.  OeoTgB.  1 
~    ■    -    -     ■      .  Whaller,  In  D.  P.  1  M»d  ,    i 

AlUtaell.iJ.A  W.,4]S,  429;    1 

(V)  B«e  P&n  v.,  chkp.  U.,  i  a 


tnct  founded  upon  a  proper  consideration,  bound  themseives  to  execute  a  mort- 
gage  upon  the  separate  estate  of  tbe  wife.  Held,  tliat  a  court  of  equity  will 
enforce  such  contract,  and  that  the  estate  is  liable  for  the  debt  intended  to  be 
aerved.  Hall  v.  Hume,  87  Md.,  500.  A  married  woman  purchased  real  estate 
«nd  gaTe  her  notes,  secured  by  mortaa^.  Held,  that  the  vendor  could  hold  it 
in  equity  for  the  purchase  money.  This  was  in  a  case  where  do  personal  judg- 
ment could  be  given  upon  the  notes.  Femberton  v.  Johnson,  46  Ho.,  8^; 
Warmick,  40  Pa.  St.,  140;  see,  also,  Beame  v.  McQee,  49  AJa.,  170;  PbUIlps  t. 
Omrea,  20  Ohio  St..  871.  In  Hassachusetts  the  written  assent  of  the  husband 
is  required  to  make  a  wife's  contract  binding;  it  may  then  be  speciflcally 
enforced.  Boker  v.  Hathaway.  5  Allen,  103;  Townsley  v.  Chapia,  la  id..  479, 
Where  a  married  woman  conveyed  her  real  property  for  a  valuable  considera- 
tion and  the  vendee  made  permanent  improvements  thereon.  Held,  that 
although  her  contract,  entered  into  during  coverture,  was  incapable  of  speciQc 
enforcement,  atlll  the  value  of  the  improvements,  less  the  rent  of  the  premises, 
must  be  a  cl^rge  upon  the  land  until  paid.    Trarey  v.  Wheeler,  4  Oregon,  ISO, 
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to  sell  an  estate  and  one  of  them  died  before  completion, 
the  issue  in  tail  of  the  one  dying  would  not  be  bound  by 
the  contract ;  bat  it  seems  that  the  purchaser  might,  if  he 
chose,  sue  the  survivor  for  a  conveyance  of  his  moiety  on 
payment  of  a  half.of  the  purchase  money.(£) 

§081.  So  in  Carey  v,  Stafford,(a)  in  the  Exchequer  in 
1725,  v?here  a  man  executed  a  deed  affecting  to  convey  lands 
therein  described  of  the  yearly  value  of  ^£22  to  his  servant, 
and  no  such  lands  existed,  the  court  compelled  him  to  con- 
vey lands  of  equal  value. 

§  989.  And  so  if  a' copyholder  were  to  contract  to  grant 
a  lease  for  a  longer  term  than  the  custom  allowed,  he  would, 
it  seems,  be  compelled  to  effectuate  his  contract  in  substance, 
by  from  time  to  time  executing  leases  for  such  terms  aa  he 
could,  till  he  had  made  up  the  term  contracted  for.(d) 

§  983.  Errington's  case,(c)  though  not  on  a  specific  per- 
formance, is  another  Ulastration  of  this  principle.  He  had 
contracted  for  £9,000  to  build  a  bridge  over  the  Tyne,  and 
to  maintain  it  for  seven  years,  and  had  entered  into  a  bond 
in  that  sum  conditioned  for  performance  of  the  contract 
The  bridge  was  built,  but  thrown  down  by  a  flood  ;  and  it 
was  found  that  no  bridge  on  that  site  could  stand.  There- 
upon he  filed  hia  bill  for  relief  from  the  bond ;  and  upon 
his  building  a  bridge  upon  a  neighboring  site  where  it  could 
stand,  and  submitting  to  an  issue  of  quantum  damnificattts 
by  the  change  of  site,  he  was  relieved  from  the  penalty  of 
the  bond. 

§  984.  Where  a  contract  is  in  its  original  form  obnoxious 
to  difficulties  on  the  score  of  illegality,  but  can,  neverthe- 
less be  lawfully  performed  in  substance,  the  court  will  so 
model  it  as  to  effectuate  this  purpose.  Thus  it  having  been 
made  by  statute  illegal  to  contract  for  the  tenant  to  pay  the 
rent-charge,  a  contract  for  a  lease,  stipulating  that  the 
tenant  should  pay  a  certain  sum  for  rent  and  also  the  rent- 
charge,  may  be  carried  into  effect  by  the  court  by  means  of 
a  lease  reserving  as  rent  the  two  sums  in  the  contract  treated 
respectively  as  rent  and  rent-charge.  ((Z) 

§  983.  But  such  modelling  can  only  apply  to  matters  of 

«)  Per  I.ord  Beda 
I  Scb.  A  iMt.  8S1;  ] 
U  a  sw.,  ui  n.  Bto.  C.  C,  341. 

t)  PftitoQ  T.  HewtoD,  SSm.  A  Qlf.,tfT.  (it)  CuolanT.  BikbuoB,  S  Jon.  AL.,nO> 
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{orm.  So  where  an  incambent  was  nnder  a  statute  able  to 
grant  a  lease  with  rent  payable  half-yearly,  the  court 
declined  to  compel  the  lessee  to  take  a  lease  with  a  reserva- 
tion of  rent  payable  (jnarterly :  the  mode  of  reserration  of 
rent  was  held  to  be  an  essential  part  of  the  contTact.(e) 

g  080,  The  court  will  probably  be  anxious  to  execute  a 
contract  cypres,  where  by  subsequent  legislation  a  contract 
originally  valid  may  have  become  invalid  in  part.  Thus 
where  a  dean  and  chapter,  prior  to  the  disabling  statute  of 
13  Eliz.,  covenanted  for  the  renewal  of  a  lease  for  ninety- 
nine  years,  and  the  plaintiff  brought  his  bill  asking  for  a 
renewal  for  such  term  as  the  corporation  could  grant  under 
the  statute,  it  was  ultimately  decided  by  tlie  House  of 
Lords,  in  accordance  with  the  opinion  of  Jekyll,  M.  R.,  but 
overraling  the  judgments  of  Lord  King,  Lord  Raymond,  C. 
J.,  and  Price,  J.,  that  the  plaintiff  was  entitled  to  this  cy 
pris  relief.  (/") 

§  087.  It  seems  that  in  some  cases  in  which  the  contract 
would  be  incapable  of  being  specifically  enforced  in  its  very 
terms  for  other  reasons  than  illegality,  it  may  be  executed 
by  the  court  cy  pris  if  such  a  plan  is  feasible.  In  one 
■case  there  was  a  contract  entered  into  by  the  defendants 
within  two  years  to  procure  the  heir-at-law  of  A.  B.  to  con- 
Tey  certain  estates  to  the  plaintiffs,  or  within  the  same 
period  to  petition  the  House  of  Lords  for,  and  to  use  their 
utmost  endeavors  to  procure,  an  act  of  Parliament  for 
substituting  a  trustee  in  place  of  the  heir,  in  case  such  heir 
could  not  be  found,  or  there  was  no  heir :  on  a  bill  filed  for 
the  performance  of  this  contract,  the  court  decreed  the 
defendants  to  allow  their  names  to  be  used  in  an  application 
to  Parliament  for  the  act.(^)  A  contract  by  a  pei-son  to  use 
his  utmost  endeavors  seems  to  be  one  which  the  court  could 
not  specifically  execute. 

§  988.  In  some  railway  cases,  the  court  has  shown  a 
great  inclination  to  regard  what  it  considers  as  a  substance 
of  the  contract.  In  one  case,  company  A.  contracted  with 
the  plaintiff  for  the  purchase  of  the  lands  required  for  their 
proposed  line,  and  for  the  withdrawal  of  his  opposition  in 
consideration  of  £20,000  to  be  paid  to  him,  in  case  the  bill 

<e)  JuikliKT-Graen  (No  1),  >T  Beav.,  440.    Paul's,  Sel.  C.  In  Cb.,  M  (KoT.  ITJS) :  aapra, 
m  BatB.irunBT.DunanaCbauUrurst.    ISS 

-  -— '— —  ».  COKweU. «  Y.  *  J.,  ilt. 
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should  pasa  into  law  :  there  was  a  rival  company  B.,  whick 
would  require  different  lands  of  tlie  plaintiff :  by  agreement, 
made  betw*^n  the  two  companies  during  the  proceedings 
before  the  committee  of  the  commons,  it  was  agreed  that  a 
reference  should  be  made  as  to  which  of  the  two  lines  should 
be  carried  into  effect,  and  that  the  successful  company 
should  take  to  all  the  ert^gements  of  the  other.  The  line 
of  company  B.  was  approved,  and  company  A.'a  bill  was 
accordingly  withdrawn ;  company  B.  refused  to  pay  the 
plaintiff  the  £30,000,  alleginz,  amongst  other  things,  that  it 
was  conditional  on  the  bill  of  company  A.  passing,  and  that 
the  lands  required  were  not  those  contracted  for ;  but  on  a 
bill  filed  by  the  plaintiff  against  them,  their  demurrer  was 
overraled  by  Shadwell,  V.  C,  and  Lord  Cottenham.(A)  In 
a  sabseqaent  case,  however,  the  same  vice  chancellor  con- 
sidered the  passing  of  a  bill  of  an  amalgamated  company 
sufficiently  distinct  from  the  passing  of  the  bill  of  one  of  the 
companies  to  relieve  the  amalgamated  company  from  a  con-, 
tract  binding  in  case  of  the  bill  of  the  one  company  pass- 
ing. (/)  The  decree  was  affirmed  by  Ix>rd  Cottenham,  but 
on  a  different  ground. (j) 

§989.  Where  a  contract  is  in  the  alternative,  so  as  to 
give  an  election  to  the  party  to  perform  it,  and  one  of  the 
alternatives  is  at  the  time  of  the  contract,  or  subsequently 
becomes,  impossible,  ihe  question  arises  how  far  the  con- 
tracting party  is  bound  to  the  performance  of  the  alternative 
that  remains  possible.  The  cases  seem  to  divide  them- 
selves into  (1)  those  where  one  alternative  is  impossible  at 
the  time  of  the  contract,  (2)  where  it  becomes  so  subse- 
quently to  the  contract,  but  before  election,  by  tlie  act  of 
God,  or  (3)  by  the  act  of  the  other  party  to  the  contract,  or 
(4)  by  the  act  of  a  stranger,  and  (5)  those  cases  where  the 
impossibility  arises  after  election.  The  different  cases  are 
briefly  considered. 

§  990.  (1)  Where  at  the  time  of  the  contract  one  alterna- 
tive is  impossible  or  void,  the  party  to  execute  the  contract 
is  bound  to  the  performance  of  the  other  alterDative.f4)    So 

(k|I«Unlavv.Cb<>aieran><  BlrkinhMd  Ral[-  Great  NorUi*rii  Siiririy  Cn.,  10  Rk,  t«*; 

wayOo.eSlm.Sei:  8  U  S  My.  ALT,  773.  King  v.  jtrcunDliUts  Airum.ui  Co, I  C. 

(OUrcenhalghv.  Miintbe>reriiDaUlriuli.s-  B.  n:s.,1SIi  Kearn*  t.  Leaf,  I  U.  «H.,«8I. 

IIMilUtlwvCo.DHliii'.^lS  (£)  Com.  Dig.   CoDilll.  K.,  ■»,    WIIIeT 

U)3ltj.tQT,lM.    aeelurther.aitoUia  BiackwaJ,  Cro.  KUi.,  T80. 
reauiu  ofamalgamatlOB.  Barl  ut  Linitej  *. 
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where  the  condition  of  a  bond  was  to  pay  a  certain  sum,  or 
render  in  execution  a  person  who  had  been  previously  dis- 
charged, and  the  court  held  the  latter  alternative  Ul^al  and 
void,  it  was  decided  that  the  obligor  was  bound  to  perform 
the  other,  and  that  not  having  done  so,  the  bond  was  for- 
feited.(Z)  And  where  an  award  directed  that  a  sutd  of 
money  should  be  paid  or  be  secured  to  be  paid,  and  did  not 
define  the  security  to  be  given,  and  thequestlon  was  whether 
the  award  was  not  void  for  uncertainty  :  it  was  held  not  to 
be  so,  on  the  ground  that  if  an  award  direct  one  of  two 
things  to  be  done  in  the  alternative,  and  one  is  void  for 
nnoertainty  or  is  impossible,  it  is  yet  incumbent  on  the 
party  to  perform  the  other  of  them,{jB) 

g  •©!.  (2)  The  leading  authority  on  the  second  class  of 
cases  is  Laughter's  c»se,(^)  where  it  was  laid  down,  *'  that 
where  a  condition  of  a  bond  consists  of  two  parts  in  the  dis- 
junctive, and  both  are  possible  at  the  time  of  the  bond  made, 
and  afterwards  one  of  them  becomes  impossible  by  the  act  of 
God,  the  obligor  is  not  bound  to  perfonn  the  other  part." 
On  this  case  it  may  be  remarked  in  the  first  place,  that  the 
case  itself  did  not  require  the  enunciation  of  the  principle.{o) 
as  both  alternatives  in  the  bond  there  put  in  suit  we^e 
rendered  impossible  ;(^)  and  in  the  second  place,  it  is  to  be 
observed,  that  subsequent  decisions  show  that  the  principle 
was  stated  too  broadly,  and  that  even  at  common  law  the 
intention  of  the  parties  has  been  gathered  from  the  particu- 
lar language  of  each  instrument.  In  the  case  of  Studbolmes 
V.  Mandell,($)  the  court  said  that  the  rule  and  reason  of 
Laughter's  case  ought  not  to  be  taken  so  largely  as  Coke 
has  reported  it,  but  according  to  the  nature  of  the  case  ;  and 
Treby,  C.  J.,  quoted  a  case  in  which  a  bond  was  conditioned  ■ 
either  to  make  a  lease  for  the  life  of  the  obligee  before  such 
a  day  or  to  pay  £100,  and  the  obligee  having  died  before 
the  day,  it  was  held  in  the  common  pleas  that  the  obligor 
should  pay  the  £100.  And  in  Drummond  v.  Duke  of 
Bolton,(r)  in  aa  action  on  a  bond  conditioned  to  pay  or 
Secure  to  the  plaintiff  or  her  children  by  William  Ashe,  her 

{0  DaCiMUv.  DavlB.IB.  t  P.,  34!.  (d)  Barkwonh  t  Tdudc.  4  Drew.  1. 14. 

<ai)  Mmmonds  v.  dwdne,  1  Tkunt.  M9.  '    <p)  See  lUe  cuu  In  I'ro.  Em  ,  SW 

(m  SKeu.,!!,  b.i».  3.,  ■  D.  Eftlon'i.  caie,  <9i  I  Lor-1  aBjin,  ITRi  .tuuu,  IMIk,  ITO. 

Uiwre,  tiT,  ■    n.  Balnn  t.  UngliteT,  Cr—  in  any.  24S     :ite,  olu.ptr  »'ilii>iii>l«j,  J., 

ElU  ,  3B6i  Bccunilngt;  Wvnu  r.  v>  MU,  T.  In  Hon)  T.  lloncvub,  Viu.  bill.,  M4. 
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then  intended  husband,  £3,000  within  six  months  after  the 
defendant  should  become  Dnke  of  Bolton,  the  defendant 
pleaded  that  William  Aahedied  without  having  any  children 
before  the  defendant  became  Duke :  but  the  plea  was' over- 
ruled, on  the  ground  that  the  intention  of  the  parties  muat 
be  regarded,  and  that  it  could  never  have  been  their  inten- 
tion that  the  money  should  not  be  paid  to  the  plaintiff  in 
case  she  should  not  have  a  child  by  William  Ashe  at  the 
time  of  the  plaintiA  becoming  Duke,  though  if  she  then  had 
a  child,  the  defendant  might  have  had  his  election  to  whom 
to  pay  the  money. 

§  909.  And  this  view  of  the  law  was  fully  supported  in 
a  case  before  Kindersley,  V.  C,  on  a  promise  by  A.,  on  the 
marriage  of  his  daughter  with  B.,  that  he  would  at  his  death 
leave  to  his  daughter  an  equal  portion  with  his  other  chil- 
dren. The  daughter  died  in  the  lifetime  of  her  father, 
leaving  children,  and  this  circumstance  was  argued  to  be  a 
discharge  from  the  contract  by  an  act  of  God.  But  the  vice 
chancellor  held  the  contract  might  have  been  performed  in 
either  of  two  ways, — namely,  by  A.'s  making  a  provision 
for  his  daughter  by  wtll  or  by  his  dying  intestate :  and  that 
though  the  death  of  the  daughter  precluded  him  from  per- 
forming it  in  the  first  way,  he  was  not  thereby  exonerated 
from  performing  it  in  the  second,  and  that  the  bill,  by 
which  the  husband  prayed  for  an  equal  share  in  the  testa- 
tor's residuary  estate,  was  not  on  that  ground  demurrable.  (*) 
His  honor,  after  referring  to  some  of  the  previous  cases, 
expressed  his  opinion  that  it  is  impossible  to  lay  down  any 
universal  proposition  either  way,  and  that  each  case  must 
depend  upon  the  intention  of  the  parties :  but  that  where 
this  intention  is  clear  that  one  of  the  parties  shall  do  a 
certain  thing,  but  he  is  allowed  his  option  to  do  it  in  one  or 
other  of  two  modes,  and  one  of  these  modes  becomes  impossi- 
ble by  the  act  of  God,  he  is  bound  to  perform  it  in  the  other 
mode  :  and  that,  in  the  case  before  the  court,  it  was  mani- 
festly the  intention  of  the  parties  that,  in  one  way  or  other, 
the  daughter  should  have  an  equal  share  of  the  testator's 
property  ;  and  that  if  the  father  was  prevented  by  the  act 
of  God  from  performing  his  obligation  in  one  way,  he 

(()  BMkwortb  T.  Tonng,  t  Drew.,  I.  i 
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was  bound  to  perform  it  in  the  other  way,  which  wae 
possible.  (^ 

§  998.  In  Jones  v.  HoweCw)  a  father  on  the  marriage  of 
hiB  daughter  covenanted  by  some  act  inter  mtos  or  by  will 
to  leave  his  daughter  a  certain  provision  :  no  act  inter  vivos 
was  done  by  the  covenantor,  nor  did  his  will  contain  any 
provision  for  her :  the  daughter  died  in  the  lifetime  of  the 
father :  the  court  of  common  pleas,  oa  a  case  stated  for  its 
opinion  by  direction  of  Wigram,  V.  C,  held  that  the  cove- 
oantee  had  no  cause  of  action,  on  the  ground,  it  appears,  of 
the  provision  by  will  having  failed  by  the  death  of  his 
daaghler,  and  a  consequent  exemption  from  liability  to  per- 
form the  other  alternative.  The  vice  chancellor,  though 
expressing  an  opinion  that  by  this  view  the  intention  of  the 
parties  was  disappointed,  as  the  provision  was  intended  to 
be  absolute,  and  the  mode  of  making  it  only  intended  to  be 
left  to  the  discretion  of  the  covenantor,  yet  coniinned  the 
certificate,  and  dismissed  the  bill  with  costs.. 

§994.  (8)  Where  one  of  the  alternatives  becomes  impos- 
sible by  the  act  or  default  of  the  party  for  whose  benefit 
the  contract  is  to  be  executed,  the  other  alternative  is  dis- 
charged and  need  not  be  performed.  (?5)  Therefore  in  debt 
on  an  obligation  conditioned  for  the  delivery  up  by  the 
defendant  to  the  plaintiff  of  three  obligations  in  which  the 
plaintiff  is  bound  to  the  defendant,  or  for  the  execution  to 
the  plaintiff  snch  release  of  them  as  should  be  devised  by 
the  plaintiff's  eounsil  before  Michaelmas,  a  plea  that  neither 
the  plaintiff  nor  his  counsel  devised  any  release  before 
Michaelmas  was  held  good  by  a  majority  of  the  judges  in 
the  Queen's  bench,  on  the  ground  that,  where  the  obligee 
disables  the  obligor  to  perform  the  one  part,  the  law  dis- 
charges him  from  the  other.(M)  This  authority  was  followed 
by  another  case  in  the  same  court,  in  which,  in  debt  on  a 
bond  by  the  defendant  conditioned  to  grant  an  annuity 
within  six  months  after  the  death  of  A.,  and  if  he  refused, 
on  request  then  to  pay  £300,  a  plea  that  no  grant  had  been 
tendered  within  six  months  was  held  good.(x) 

It)  Pagea    Tberaleofineclvlllaw  ■«£□]*  (u)  TH*.,!eT;  S.  C,  sc.  B.,1. 

to  agtae  will)  this.    "  St  quia  ULuil  lel  lljuil  {vi  Com.  Dig  (;ancUt.  K  ,  a. 

■Upnl&tiu   III,   lot  obllgail.iDM   anut  quot  l»l  UrvnnliiKlutm  T.  Evur,  Cro.  BUli.,  SM, 

oorpun:  qnu«,  il  e.\l^n  ret  ex  quacmique  S3B    . 

otuaa  dHTl  Don  poical,  Allen  DihlLumluuB  iz)  Baaket  v.  Bukec,  1  lfod.,Se9;Sld.,Kld. 
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§  093.  The  principle  ot  these  cases  is  obvioos.  The  con- 
tract gives  the  party  to  perform  an  election,  and  creates  an 
obligation  to  perform  only  the  elected  thing,  bat  the  other 
party  has  destroyed  the  election  and  so  has  released  the  per- 
forming party  from  his  obligation  to  do  anytliing. 

§  996.  (4)  Where  one  alternative  is  prevented  by  the  act 
of  a  stranger  rendering  its  performance  imiwssible,  the 
other  alternative  must  be  performed.  This  was  held  in  a 
case  in  the  4th  of  Henry  VII.,  which  decided  that  if  one  be 
obliged  to  enfeoff  me  to  certain  lands,  or  to  marry  A.  S. 
before  such  a  day,  and  a  stranger  marry  A.  S.  before  the 
day,  the  obligor  mast  make  a  feoffment  of  the  lands  :  but 
otherwise  if  the  obligee  married  A.  S.  before  the  day,  for 
then  the  other  alternative  is  discharged,  (y) 

§  997.  (B)  If,  after  the  party  to  perform  had  elected  to 
perform  one  alternative,  that  alternative  becomes  impos-  - 
Bible,  the  effect  of  the  impossibility  is  precisely  the  same  as 
in  the  case  of  a  single  contract,  for  by  election  the  contract 
has  become  single.  The  performing  party  therefore  is  ordi- 
narily liable  in  dam9ges.(2)' 

ly)  Qnnted  In  GTenDtngbani  t.  Bwer,  Cn>.  (ii  Utowd  t.  Boral  iDinnum  Co.,  1  Bl.  A 
Sllz.,9in.  EI.,«S1 

'  Cgnfraet  entire  ;  notqaitiMe  middle  groirvi ;  vendee  miuit  pay  Che  oKoUpur- 
duue  moneg.']  The  contract  for  the  sale  ot  an  estate  waa  entire,  for  a  sum  in 
groM,  aod  Ihere  was  a  failure  of  title  to  considerable  portion,  both  parties  being 
Ignorant  of  the  defect  at  tbe  time  of  the  sale.  Tberc  was  no  equitable  middle 
ground  between  an  entire  performance  and  an  entire  resciBsion.  Held,  that  if 
tbe  vendee  declined  to  rescind,  he  must  paj  the  entire  purchase  money.  Olas- 
■ell  V  Thomas.  A  Leigh.  IIH;  Bailej  v.  James,  11  Gruit..  400;  Gillman  v. 
Hinckle,  8  W.  Va.,  2«3;  Etheridge  t.  Vernoy,  70  N.  C,  713. 

StaleiMntef  iht  qitajMy  of  acre*  mere  mntler  of  deaeTiption.'}  "The  number 
or  quantity  of  acres,  after  a  certain  description  bj  metes  and  Inunds,  or  by 
other  known  specifl cations,  is  but  matter  of  descnptjiin.  and  does  not  amount 
to  any  coveniut  though  the  quantity  of  acres  should  fall  short  ot  a  (Hven 
amount.    Whenever  it  appears  by  the  deflning  boundaries,  or  by  words  of 

3uali9cBtion  as  'more  or  Jeaa.'or  aa  'contidning  by  estimation, 'or  tbe  like,  that 
le  statement  ot  the  quantity  of  acres  in  the  deed  is  mere  matter  of  description, 
and  not  of  the  essence  of  the  contract,  the  buyer  takes  the  risk  of  the  quantity, 
if  there  be  no  admixture  of  fraud  in  the  case.''     4  Kent's  Com.,  466. 

TVocf  conlaining  mvdi  Uu  ihiiii  agreed;  map  tluHcn.}  The  vendee  made  a 
purchase  under  the  belief,  which  he  had  good  n»80n  to  enlerlain.  that  the  laim 
sold  contained  a  given  number  of  acres,  the  represenlations  as  Lo  the  amount 
waa  made  by  the  vendor,  who  exhibited  a  map  of  the  property.  Held,  that 
where  tlie  farm  contained  very  many  less  acres  that  equity  would  not  compel 
the  vendee  to  accept  the  property,  kent  v.  Carcand,  1 1  Md..  2U1 ;  WlnstOD  v. 
Browning,  61  Ala.,  80-  Foley  v.  McEown,  4  Leigh.  678:  Miller  v.  (Jhetwood, 
1  Oreen  b  (N.  J.}  Ch..  IBS;  see,  alw.  Brooks  v.  Ruling,  46  Ind..  15. 

Example  of  no  iibataaent  in  price,  where  tract  contained  tBiicA  teet  than  de- 
lenbed.l  A  lot  was  sold,  the  contract  providing  that  (he  vendee  should  pay  a 
definite  sum  "for  wharf  lot  on  Border  «reet;     the  lot  waa  further  described 
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in  fact  meaBurcd  only  one  bundred  and  seveaty  feet  on  Border  street,  and  Uie 
value  of  the  lot  wa«  ibown  to  be  in  proportion  to  thti  number  of  feet  on  the  liua 
of  that  8tr«et  Long  before  the  contract  the  title  deeds  of  the  lot  were  matter 
of  public  record  and  showed  the  actual  boundaries  and  extent  of  the  lot. 
Neither  tike  Dlaintiff's  agent,  or  the  defendant,  bad  actual  knowledge  of  thoao 
deeda.  Hela,  Gray,  J.,  delivering  the  opinion,  which  waa  unanimouslj  con- 
curred in,  that  no  abatement  of  the  price  could  be  bad.  Noble  t.  Godking,  M 
Haaa.,  3il!;  aee,  alao,  Sl«bbtna  v.  Eddy.  4  Maaon,  414;  Harria  v.  Bennett,  8 
Paige'a  Cb.,  313;  Horria  Canal  Co.  v.  Smmett,  fl  id.,  1S8;  Fame  t.  Hartin,  7 
N.  ¥.,  21U:  Eetcbum  v  Stout,  20  Ohio.  4AH;  Btull  v.  Hunt,  9  GUI.,  440;  Weart 
V.  Rote,  10  N.  J.  Eq  ,  8V0;  Blereng  v.  Hudson,  4S  Ga.,  SIS. 

Where  ths  tei/rd*  "more  or  Itn"  are  uud-']  In  Biebbinsv.  Eddy,  4  Mason, 
414,  Story,  J.,  said:  "It  seems  to  me  that  there  is  much  goodsenae  in  holding 
that  the  words  'more  or  less,'  or  other  equivalent  words,  used  in  contracts  or 
conveyances  of  this  sort,  should  be  conetrued  lo  qualify  the  representation  of 
quantity  in  such  a  manner  that,  if  made  in  good  faith,  neither  parly  should 
be  entitled  to  any  relict  on  account  of  any  deficiency  or  surplus.  Nor  am  I 
prepared  to  admit  that  the  fact  that  the  sale  is  not  in  gross,  but  for  a  specific 
sum  by  the  acre,  ought  necessarily  to  create  a  difference  in  the  application  of 
the  principle.  I  do  not  sav  that  cases  may  not  occur  of  sucb  extreme  deficiency 
Be  to  call  for  relief ;  but  they  must  be  such  as  would  naturally  rdse  the  pre- 
sumption of  fraud,  imposition  or  mistake  in  the  very  essence  of  the  contract. 
Where  the  sale  In  fair  and  the  parties  are  equally  innocent,  and  the  Quantity  ia 
sold  by  estimation  and  not  hy  measurement,  then  ia  little,  if  any.  hardship,  and 
much  convenience,  in  holding  to  the  rule  eoBftt  emptor."  See.  also,  Pedens  v. 
Oweus,  Rice-'s  Eq,  5S;  Brown  v.  Parish.  3  Dana,  S;  Hill  v.  Buckley,  IT  Vea., 
894;  Smith  v.  Evans,  6  Bin..  103;  Howes  v.  Barker,  3  Johns.,  OIW;  Twyfard 
V.  Wareup,  Finch,  810;  Marvin  v.  Bennett,  8  Paige's  Uh.,  Sid. 
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CHAPTER  XXIV. 

OF  THE   RESCISSION  OF  THE  CONTRACT. 

§  A98.  The  rescission  of  a  contract  necessarily  consti- 
tutes a  bar  to  its  performance  by  either  of  the  parties  to  it. 
The  rescission  may  result  from  : 

(1)  A  simple  agreement  between  the  parties  to  rescind  the 
contract. 

(2)  An  agreement  between  the  parties  to  new  terms  which 
pat  an  end  to  the  terms  of  the  old  contract. 

(3)  An  agreement  between  the  original  parties  and  a  third 
person,  by  which  the  third  person  takes  the  place  of  one  of 
the  original  contractors. 

(4)  An  exercise  of  a  power  to  rescind  reserved  by  the  con- 
tract to  one  or  both  of  the  contractors. 

(5)  An  exercise  of  the  right  to  rescind  which  results  to 
the  injured  party  from  fraud  or  mistake  in  relation  to  the 
contract. 

(6)  An  exercise  of  the  right  to  rescind  which  results  to 
one  party  from  the  other  party's  absolute  refusal  to  per- 
form the  contract  or  unreasonable  delay  in  its  performance. 

(7)  An  exercise  of  the  right  to  rescind  which  results  to 
one  party  from  the  other  party's  having  made  performance 
impossible. 

1.  A  simple  agreement  to  rescind.^ 
§000.  Generally  speaking,  the  parties  to  a  contract,  sup- 
posing them  both  to  continue  sui  juris  and  capable  of  con- 

'  Wbenan  ftf^reement  is  tbuB  rescinded  bj' novation,  the  contract,  or  contrac's, 
in  exiBtence  prior  to  tbe  novation,  lose  tbeir  individuality  and  become  merged  in 
the  new  contract.  Pierce  v.  Dorr,  H  Pick..  23ii,  ih  a  caac.  at  law.  ol  this  nature. 
The  bill,  in  tbat  case,  charEed  that,  on  March  2i,  18i  I,  A.  lent  B.  $S,000,  re- 
ceiving ai  security  B.  'b  deed  of  certain  lands,  but  giving  no  inatrumeut  of  de- 
feasance; that  B,  repaid  the  sum  lent,  taking  notes,  WAerebj  A.  promised  to 
pay  the  sums  repaid,  with  interest,  nhen  the  lands  conveyed  to  liim  ahould  be 
sold,  if  they  produced  the  autns  expressed  as  their  consideration,  with  interest, 
and  if  not,  the  deficit  was  to  be  regarded  as  part  payment  of  A.'s  notes;  that  A. 
connected  this  With  a  Former  and  separate  traosaction.  bv  which  A.  had  on 
March  7,  ISIl,  received  an  absolute  conveyance  of  certain  other  land  as  security 
for  another  debt ;  tbat  tbe  value  of  the  land  exceeded  the  amount  of  B-'s  debt, 
.and  tbat  it  was  undentood  that  A.  should  sell  the  land,  and  after  deducting  the 
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tracting,  have  a  right  to  determine  it  by  au  agreement  to 
rescind  it,  or  to  use  other  words,  a  waiver  and  abandonment 
by  mutnal  consent  of  the  parties :  and  this  they  may  do 
even  when  the  contract  between  them  afFects  the  interests  of 
some  third  person  ;  except,  it  seems,  where  there  has  been 
a  part  performance  of  it  affecting  the  third  person.  So  that 
where  A.  by  deed  contracted  with  B.  that  A.'s  son  should 
reside  with  and  be  bronght  up  by  B.,  who  covenanted  to 
leave  him  certain  property,  and  there  was  no  appreciable 
part  performance  as  regards  the  child,  so  that  his  condi- 
tion in  life  had  not  been  altered,  and  no  exception  on  his  part 
was  defeated,  it  was  held  that  A.  and  B.  might  by  agree- 
ment rescind  the  deed,  though  it  woiild,  it  seems,  have  been 
different  if  there  had  been  any  part  performance  affecting 
the  child.((2) 

g  lOOO.  An  agreement  to  rescind  a  contract  which  is  in 
writing(ft)  or  under  8ea3(c)  may  clearly  in  equity  be  by  parol. 

<a)  Hill  T.  Gomme,  1  Beav  ,  MO;  a.    C.  S  LaaeBborontrli  t.  Ockriiou,  1  Bra.  P.  C,  ISI, 

Ut,  a  Ci.KKi;  aupn.  i  182.  5w,  (br  iho  doctrlaeM  IJommon  Law,  Oow 

lb)  D»Tl»  T.  Syniond^  1  Ooi,  401,  Ue.  t.  Lord  Sugeot.  S  B  *  A..  D.  U;  HMre;  T. 

CO  Bill  T.  aomnH,   1  Hear..  SW;   Luir  UniDti>m,t  A.   A  E.,  81 

amduot  of  said  debt,  pay  the  surplus  to  B  It  waa  also  charged  that  in  Haj, 
1813,  A.  and  B.  agoed  an  agreement  staling  that  A.  had  boucht  the  above 
Qamed  lands  of  B.,  and  that  B.  desired  to  repurchase  them,  and  oindinr  A.  on 
the  paymeDt  of  $:j,29Q.46  iu  tno  years,  with  interest,  to  quit-claim  said  land  to 
B.,  and  also  binding  A.  to  convey  ssld  landa,  whenever  before  two  years  a  fair 
price  could  be  obtained,  and  lo  apply  the  proceeds  to  the  payment  of  the  afore- 
said sum,  and  the  surplus,  if  any,  lo  be  paid  to  B.  A.'s  notes  were  then  given 
up  to  him.  Held,  that  this  agreement  was  a  merger  of  all  the  previous  ones, 
and  that  a  bill  to  enforce  a  trust  arising  therefrom  could  not  be  maiDtalned. 
See,  also,  Reed  v.  McQrew,  5  Ham.,  880.  Agreements  may,  of  course,  at  all 
times  be  entered  into  by  parties  for  the  resciasion  of  prior  executory  contracts, 
_____.:,__,.,._.  .L ,_..., .,  ,_  ., ,^__, -intllU- 


provided  that  they, continue  interested  in  the  original  agreement  until  the  agree- 
ment to  rescind  is  made.  Johnson  v.  Reed,  9  Mass.,  78;  Blood  v.  Enoe,  IS 
Verm.,  620 ;  England  v.  Jackson.  3  Humph. ,  SS4.     But  an  oBer  to  rescind  an 

Xeroent  will  not  be  binding  before  it  Is  accepted  by  the  other  party,  by  doing 
t  is  proper  to  be  done  by  liim  toward  the  rescission,  although  the  agreement 
has  been  delivered  up  for  cancellation.  Prlpp  v,  Frlpp,  Bice's  Ch.,  S4.  When 
the  administrators  of  parties  to  an  unexecuted  contract  for  the  sale  of  landa 
make  an  arrangement  to  rescind  it,  advantageous  to  the  nurchaaer,  a  court  of 
equity  will  not  permit  an  heir  to  set  it  up  again,  Howara  v.  Batx»x;k,  T  Ham. 
(2d  pt.),  73.  There  are  agreements,  however,  which  subaequent  oootracls  will 
not,  in  all  cases,  annul.  Thus,  for  eiample,  where  there  is  an  agreement,  upon 
an  adequate  consideration,  to  pay  a  certain  sum,  It  cannot  be  avoided  by  an 
agreement  to  receive  a  less  sum.  Oeisner  v.  Eershner,  4  Gill  &  Johns.,  800; 
Seymour  v.  Mintum,  17  id.,  169;  also,  Inman  v.  Griswold,  1  Cow.,  199;  Hake- 
peace  V.  Harvard  College,  10  Pick.,  298.  Yet,  if  a  creditor  agree  with  an  in- 
solvent and  embarrassed  debtor,  that  he  will  procure  security  for  a  part  of  the 
debt,  be  will  release  the  reudue,  and  the  debtor  performs  the  agreement,  it  con- 
stitutes a  valid  contract;  and  if  the  creditor  afterwards  enforce  payment  of  the 
whole,  the  debtor  may  recover  damages  for  a  violation  of  the  contract.  Col- 
bom  v.  Gould,  1  N.H.,  3Tg. 
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§  1001.  Against  this  conclnBion  various  argamenta  have 
at  varioaa  times  been  raised :  it  has  been  urged  that  the  rale 
of  law  does  not  allow  the  variation  of  a  contract  that  has 
been  reduced  to  writing  to  be  evidenced  by  parol ;  bat  to 
this  it  has  been  replied  that  rescission  is  not  variation,  that 
the  law  allows  parol  evidence  of  matters  collateral  to  a  con- 
tract,(c2)  and  that  rescission  or  waiver  being  in  its  nature 
subsequent  and  collateral  to  the  contract  may  therefore  be 
proved  by  paroI(teatimony.{e) 

g  1009.  Again,  it  has  been  urged  that  the  statute  of 
fraud  precludes  parol  evidence  of  rescission  of  contracts 
relating  to  land :  for  a  contract  to  waive  a  purchase  of  land 
as  much  relates  to  land  as  the  ori^nal  contract.(e)  But  it 
ia  replied  that  the  rescinding  contract  is  not  the  contract  on 
which  the  action  is  brought,  and  that  whilst  tde  statute 
provides  that  no  action  shall  be  brought  on  any  contract  of 
the  descriptions  there  specified,  except  it  be  in  writing,  it 
does  not  provide  that  every  such  written  contract  shall  sup- 
port an  action.  In  the  result  it  is  perfectly  well  ascertained 
that  a  contract  in  writing,  and  by  law  required  to  be  in  writ- 
ing, may  in  equity  be  rescinded  by  parol ;(/)  and  waiver 
by  mutual  parol  agreement  therefore  furnishes  a  sufficient 
defense  to  an  acti9n  for  specific  performance,  (y) 

§  1003.  Any  circumstances  or  coarse  of  conduct  from 
whence  can  be  clearly  deducted  an  agreement  to  put  an  end 
to  the  original  contract  will  amount  to  a  rescission  of  it. 
Thus,  to  give  one  or  two  examples :  where,  on  default  in 
payment  of  the  purchase-money,  one  party  said  to  the  other 
that  there  must  be  an  end  of  the  negotiation,  and  the  other 
assented,  the  contract  was  h^ld  to  have  been  rescinded.  (A) 
And  where  the  vendor  was  allowed  for  a  long  period  to 
remain  in  possession,  and  the  purchaser's  representatives' 
seventeen  years  afterwards  treated  themselves,  in  a  deed 
between  the  parties,  as  entitled  to  interest  on  the  debt 
which  bad  been  the  consideration  for  the  sale  and  not  to  the 

(01  Pfm  T.  Cunpbell.  S  El.  t  Bl.,  STD.  t.  L1ppiii«w«l],  I  Dlok.,  US ;  S.  C.  S  Vln.  Abr. 

lei  Davis  T  Srmondi,  1  Vox,  4ai,iiC  ThlB  Sie,  pi.  SS;  per  Qnnt,  M.  B.  laex  parte  Lord 

leems  denlad.  ai  lo  waiver  at  Common  Law,  IlobestBr,  T  VeiL.tT7.     Me  aUo  Baokhoiue  *. 

br  Lord  Hardwlake  in  B«11t.  Howard,  ■  Uobmi,  1  Bw.,  4Un.;  BaekhooM  v.  CnielVi 

iKod.,  MO.  9  Bo.  Cm.  A.br.,  SI,  pL,  M. 

(«)  Per  Lord  Baiilwleke  In  BaDUunue  t.  (a)  l>avla  t.  ttrmondL  i  Cox,  iM;  Bobln- 

CHMbv,  1  Bq.  Cat.  Abr.,  S3.  wm  T.  Page,  S  Buia.,  111. 

(/)  CkmuiT.  Salisbury,  1  Vers.,  HOi  lB(a  W  Carterv.  DeuofBlj,  7  8tin.,sn. 
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rents  and  profits  of  the  land,  the  contract  waa  held  to  have 
been  waived.(i) 

§  1004.  Bnt  the  court  mast  be  satiated  of  this  total 
abandonment  by  both  parties  to  the  contract.  "  The  court," 
said  Lord  St.  Leonards,  "requires  as  clear  evidence  of  the 
waiver  as  of  the  existence  of  the  contract  itself,  and  will  not 
act  apoQ  le88."(^')  And  in  another  case  his  Lordship  said 
that,  unless  a  party  has  by  his  conduct  forfeited  his  right, 
"  abandonment  of  a  contract,  according  to  the  law  of  this 
court,  is  a  contract  in  itself  ;"  and  accordingly  he  refused  to 
hold  a  loose  conversation  which  was  alleged  as  a  waiver  of 
a  contract  for  a  lease  to  amount  to  such  a  new  contract.(^) 

g  IWM.  To  these  cases  may  be  likened  those  where  an 
absolute  refusal  of  one  party  gives  rise  to  a  right  to  rescind 
in  the  other :  the  refusal  mast  be  clear,  total,  and  unquali- 
fied. (Z) 

g  lOOtf.  An  agreement  to  rescind  an  existing  contract 
must  amoant  to  a  total  abandonment  of  the  whole  contract, 
and  not  to  a  partial  waiver  of  some  of  its  terms :  for  to 
allow  of  such  a  proceeding  in  the  case  of  a  written  coutract 
would  be  to  have  a  contract  proved  partly  by  writing,  and 
partly  by  parol  -.(jit)  it  would  be  a  parol  novation  of  a  written 
contract,  which  is  inadmissible  where  the  law  requires  the 
contract  to  be  evidenced  by  writing  :(n)  and  therefore  the 
agreement,  or  the  circumstances  from  which  it  is  inferred, 
must  show  an  absolute  dissolution  and  abandonment  of  the 
contract,  (o)' 

(1)  Bui  or  Bou  y.  Stertlng,  4  Dow,  Ml.  Artiy  t-  Bowdeo,  S  El.  A  Bl ,  TUi  S  Id  ,  Stt; 

■   See  also  Hill  t.  Uumme.  I  Beav.,  Ua.  Intya,  f  103S. 

Cf)  Carolon  t.  Bntuioii.  3  Jon.  3i  1...  SOO,       {m;  Uoas  T.  Lotd  Xueiit,  G  B.  A  Ad.,  K. 
MS:  Wbltttker T.  Fox.  U  W.U  ,  I»i  tUrrlun       (»)  lDt>a,  { lOia. 

T.  BrowD,  14  W.  R,  IM  u. ;  ClilTurd  v,  Kellv,       JD)  Price  t.  l};er,  17  Vea.,  iX;  RoblCBon  T. 

7Ir.  Cb.B.,  SSSi  Carcui  v.Bur;,JO  li.Ch.  Pa«e,3Buu.,  114.    LordTUurlow  neern*  Co 

B„  400,  ba*e  iboiulit  thai  a  part  mlg-bl  be  reidiided 

Oc)  Hmue  V.  Crorton.S  JoD.  A  L.|438,  445i  bj  parol,  fu  Jordan  t,  Saotlna,  lTe4.JuD. 

Wbittaker  t  Fox,  11  W.  R.,  1«.  4M. 
T.AndtaaoDiSGz.,  148; 


'  Where  ft  contract  u  resctnded  it  must  be  entirely  rescinded.  Olaasel  v, 
Thomas,  S  Leigh,  lid.  Bo.  where  &.  sold  to  B.  a  plantation  of  slaves,  a  part 
of  whom  had  t^n  Introduced  in  the  Btate  (MississippiJ  contrary  to  the  consti- 
tution, and  B.  paid  a  large  portion  of  the  purchase  money,  knowing  of  the 
Illegal  introduction  of  the  uaTee,  it  was  held,  that  the  court  could  not  order  the 
money  to  be  paid  bach  and  rescind  the  whole  contract,  and,  therefore,  must 
refuse  its  aid,  the  contract  bein^  entire,  and  it  being  contrary  to  the  doctrines  of 


equity  to  rescind  a  contract  only  in  part.  Hotie  v.  Evans,  1  B.  &  M.'s  Ch.,  195. 
■nie  some  principle  is  carried  out  at  law.  Potter  v.  Titcomb,  »  9bep.,  800. 
And,  (bereiore,  where  &  party  to  an  agreement  for  the  purchase  of  land  sought 
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g  1007.  The  cases,  of  which  many  have  arisen  at  com- 
mon law  (and  which  will  be  considered  8ub8equently[^]), 
of  the  rescission  of  a  contract  by  the  one  party  based  on  an 
absolute  refusal  to  perform  by  the  other,  may  well  be 
brought  under  the  head  of  agreement  to. rescind. 

g  14M8.  It  is  to  be  borne  in  mind  that  the  conduct  of  one 
party,  which  may  debar  him  from  insisting  on  a  contract, 
may  yet  hot  prevent  its  being  enforced  against  him  or 
amount  to  a  rescission  of  it  :{q)  and  further,  that  there  are 
many  cases  in  which  there  has  been  such  a  departure  in 
conduct  from  the  contract  between  the  parties,  that  the 
court  will  refuse  to  execute  the  contract,  though  the  effect 
of  that  conduct  may  not  have  been  to  substitute  a  valid 
contract  for  the  old  one,  or  absolutely  to  rescind  the  old  on© 
for  all  purpose3,(r) 

2.  An  agreement  upon  new  terms. 

§  1009.  Where  the  parties  to  a  contract  come  to  a  fresh 
agreement  of  such  a  kind  that  the  two  cannot  stand 
together,  the  effect  of  the  second  agreement  is  to  rescind  the 
first.     This  is  one  form  of  novaiio  in  the  Roman  law.(«) 

§  lOlO.  But  it  is  not  every  change  in  a  term  of  the 
original  contract  which  will  amount  to  such  a  substitution 
as  to  extinguish  that  contract.  Thus  where  there  was  a 
contract  for  a  lease,  and  a  parol  agreement  was  subsequently 
made  for  the  reduction  of  the  rent,  which,  it  was  contended, 
worked  a  rescission  of  the  original  contract,  Lord  St. 
Leonards  said,  "  I  should  be  sorry  to  hold  that  because  a 
landlord  abates  the  rent  for  a  time  or  permanently,  he 
therefore  abandons  the  whole  contract.  *  *  «  i  should 
do  a  most  mischievous  thing  were  I  to  hold  that  a  mere 
abatement  of  rent,  which  occurs  every  day,  would  altogether 
put  an  end  to  the  existing  contract,  and  create  a  new  tenancy 

laTrt,  i  toss.  ob'lgkttODem  knt  clTll«im  antBiitarftlMn  M 


(q)  Frloa  V.  Aubeton,  1  Y.  £  C.  £x.|Sl.  traDilnllo;  booMtODmaz  pnecMlenil< 

irl  An  oiunpls  of  thli  MOini  ■ffbtded  by  lu  dotb  couDuutnr,  ut  priur  pcrtauwu. 

tbeoMeDftbarftrlsChooDJatsCo.T.CrTatKl  Dig.  lib.  xlTl.  1. 1,  c  1.    Sm,  alMt,  IiuUUUb. 

PkUce  Co-,  S  Sm.  *Qlf.,IlS-  Ul.ltt.Sa,>.  S. 
(<)  "NoTatlo  Mt  pilorta  debltl  In  allim 

to  (ifirm  the  agreement  {d  port,  and  rescind  it  in  part,  and  maintain  asaunipdt 
for  the  price  paid  for  the  part  which  he  claimed  to  reecind,  the  court  prevented 
him  from  so  doln^.    Binker  v.  Bharp,  6  Blackf.,  IBS.    Upon  theae  grounds,  ar 
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from  year  to  year.  The  abatement  of  the  rent  was  rather  a 
■confirmation  of  the  existing  tenancy,  with  a  relaxation  of 
one  of  the  terms  of  it.(^) 

§  1011.  So,  also,  a  suggestion  made  by  either  party  after 
contract  for  the  purpose  of  obviating  any  difficulties  in  the 
completion  of  it,  will  not  be  taken  to  amount  to  a  novation, 
so  to  hold,  would  be  to  preclude  parties  from  endeavoring 
to  remove  objections  by  concessions  of  any  kind.(w). 

§  1013.  But  where  the  defendant  being  in  possession  of 
a  house  under  a  contract  for  a  lease,  the  plaintiff  and  the 
defendant  entered  into  a  further  contract  to  the  efEect  that 
the  plaintiff  would  accept  H.  W.  as  his  tenant  in  lieu  of  the 
defendant,  and  on  the  same  terms,  the  defendant  under- 
taking to  guarantee  tlie  rent  during  H.  W.'s  tenancy,  and 
H.  W.  accordingly  for  several  years  occupied  the  property 
and  paid  rent,  it  was  held  that  the  latter  contract  must  be 
considered  a  substitution  for  the  former,  (b) 

§  1013.  As  it  is  the  existence  of  the  new  contract  that 
works  the  extinction  of  the  old,  this  new  one  must,  of 
course,  be  a  valid  contract :  so  that,  for  instance,  where  a 
second  contract  is  alleged,  but  without  consideration,  the 
original  contract  will  remain  Intact,  and  may  be  executed 
without  regard  to  the  second.(w)' 

%  1014,  This  makes  it  requisite  to  consider  the  evidence 
•of  the  new  contract  alleged. 

(1)  Where  the  original  contract  is  by  parol,  the  new  one 
may,  of  course,  be  by  parol  also.' 

<Q  CUuke  T.  Uooie,  1  Jqd.  ft  L.,  73S,  par-       <d)  Moore  T.  Mumble,  Lr.  1  Cb.,  HI. 
acalarly  TIS-B.  (wj  BobMn  v.  ColUna,  T  Tei.  ISO. 

(u)  HbnroT.TaTloT,3Ba.,Gl.^IlciilBrlr 

'  In  Thurston  t.  Perci»al,  1  Pick. ,  415,  Bervices  were  performed  by  one  per- 
loti  for  aaother,  and  afterwards  the  parties  entered  into  a  contract  aa  to  the 
'Compensation,  which  was  illegal.  It  was  held  that  this  agreement  did  not 
operate  as  a  merger  of  the  original  demand. 

'  Pomtuion  under  parol  gijl.]  Naked  poaaesdon  under  an  aUeeed  parol  gift 
of  land  will  not  constitute  such  part  perfonnauce  as  will  take  me  case  out  of 
the  operation  of  the  atatute  of  frauds  Stewart  v.  Stewart,  8  Watts.  368; 
■Cronk  X.  Trumble,  M  111,,  *28\  Pinckard  v.  Pinckard,  23  Ala,,  649. 

RuU  eu  to  tiia  diffree  of  ooMpation.']  Inorder  that  a  court  of  equity  will  decree 
specific  performance  of  a  parol  agreement  the  possession  of  the  vendee  must  be 
such  that  if  the  vendor  refuses  to  complete  It  will  be  a  fraud  upon  him.  White 
T.  Watkma.  23  Ho.,  433;  Chambera  v.  Lecompte,  9  id  ,  6B6.  Posaession  must 
be  taken  with  the  permlsdou  of  the  vendor  and  must  refer  to  and  be  coimected 
with  the  contract;  in  such  a  case  it  ehowa  a  part  Derformauce  by  the  vendor. 
Lord  V.  Underdunk,  1  Sandf.'s  Ch.,  4S;  Beau  v.  Valle,  2  Uo.,  108;  Jarvis  t. 
S2 
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§  1013.  (2)  Where  the  'original  contract  was  in  writing^ 
though  not  by  law  required  so  to  be,  the  new  contract  may 
be  evidenced  in  any  way  which  estabiishea  it  according  to- 
the  principles  of  the  court.  Thus  a  contract,  though  under 
seal,  may  in  the  contemplation  of  Bhe  court  of  equity  be 
waived  by  a  course  of  conduct  from  whence  the  presump- 
tion of  a  new  contract  in  substitution  arises.  "  In  ordinary 
partnerships,"  said  Lord  Eldon,  "nothing  is  more  clear 
than  this,  that  although  partners  enter  into  a  written  agree- 
ment, stating  the  term  upon  which  the  joint  concern  is  to  be 
carried  on,  yet  if  there  be  a  long  course  of  dealing,  or  a 
course  of  dealing  not  long,  but  still  so  long  as  to  demon- 
strate that  they  have  all  agreed  to  change  the  terms  of  the 
original  written  agreement,  they  may  be  held  to  have 
changed  those  terms  by  conduct."(ir)  And  accordingly,  in 
another  case,  where  a  contract  for  a  partnership  was  decreed 
to  be  specifically  executed,  the  court  directed  an  inquiry 
whether  any  and  what  variations  had  been  made  in  the 

(X)  Conit  V.  HkTrii.  T.  A  B.,  Ue,  nS;  Oed-  B«dKir>Ck,  1  Sw ,  MO.  ht  Lord  L&ngdmM  H. 
dea  T.  Wallkca,  1  Bit.,  370,191;  JukM>n  T.    B.ln8mltbT.  Jejei, /Bobt-iMK. 

Bmitli.  1  Hoa.'8Ch..  470;  Oiveos  t.  Calder,  2  Dessau. 'h  Eg.,  171,190;  Wills t 
StrsdliDs:,  STes.,  861;  Oregorr  v.  MiEhd),  16  id..  S33:  Thompeon  t.  Scott,  1 
HcCord's  Cb.,  89;  Cole  v.  while,  1  Bro.,  4U9;  Morpbett  v.  Jones,  1  SwaHBt., 
179;  Foot  V.  Mitchell,  1  B.  &B.,  400;  EarriB  v.  Knickerbocker,  5  Wend., 688;. 
Aitkin  V.  Young,  12  Pb.  St.,  15:  Criaty  t.  Barnhart,  14  id.,  260;  Carroll  t. 
Cox.  1&  Iowa,  4fiS :  Moore  v.  Hlglf,  4S  Ind. ,  467.  Lord  Manners,  in  Eine  t. 
Balfe,  9  Boll  Ss  Beattj,  848,  said:  "  Whetlier  possesaion  ))c  i>n  unequivocal  act 
amountiuK  to  part  performance  must  depend  npoa  tbe  transaction  itself.  If  it 
be  distincUy  refeired  to,  llie  contract  alleged  in  tbe  pleadings,  I  Ibink  no  case 
has  denied  that  it  is  a  part  perfonnance.  Tlic  defendant  is  protected  from  ba- 
billt;  as  a  trespasser,  and  tbe  plaintiff  is  disabled  from  dealing  vitb  aaj  other 
person."  Tberc  was  a  parol  agreement  for  liic  sale  of  a  minmg  claim,  under 
vblcb  tbe  vendee  took  possession,  paying  a  part  of  tlie  agreed  price  nttb  tbe 
proceeds  of  tbe  mine,  all  of  wbicb  tic  appropriated  to  liis  own  use.  Held, 
sufficient  to  take  tbe  contract  out  of  tbe  operation  of  tbe  statute  of  frauds. 
Tatenuv.  Brooker,  51  Mo.,  148. 

LengOi  tf  time  <^poueman  tmporlani.]  Long  continued  possession,  with  the 
acquiescence  of  tbe  vendor,  wifl  be  regarded  as  a  strong  circumstance  against 
permitting  the  statute  to  be  pleaded.  Bialchford  v,  Kirkpatrick,  6  Beav.,  382; 
Bonier  v.  Caldwell,  8  Micb.,  463;  Rhea  t.  Jordan,  26  Qratt.,  S78;  Lester  v. 
Lester,  id..  737;  MiranviUe  v.  Siiverthpm,  1  Grant  (Pa.),  410;  Palmer  v.  Mch- 
ardsoD,  >  Strobb.'s  Eq.,  16. 

Pattoiion  mtuf  ie  under  tAe  parol  eonfToet  tintgkt  to  be  er\foTeed  and  itone  olh«T.'\ 
In  order  tbat  a  parol  contract  may  t)e  taken  out  of  the  operation  of  Uie  statute 
of  frauds,  where  possession  bas  been  given,  tbe  possbssion  must  have  been  sur> 
rendered  under  the  very  contract  and  none  other.  A  tenant  in  possession,  pur- 
chasing, would  not  come  within  tbe  rule,  he  would  have  entered  under  another 
agreement.  Danforth  v.  Lacey,  28  Ala.,  274;  Tate  v.  Jones,  16  Fla,,  316; 
Cbarpiot  v.  Lingerson,  35  Mo.,  63;  Cole  v.  Polls,  10  H.  J.  Eq.,  67;  Litton  v. 
Sbipp,  85  Mo.,  303;  Knoll  v.  Harvey,  19  Wis.,  SO:  Davis  t.  Moore.  9  Rich., 
210;  Mohana  t.  Blunt,  20  la.,  14S;  Rosenthall  v.  Frceburgber,  26  Md.,  70. 
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original  contract  by  the  consent  of  the  partners,  and  di- 
rected the  deed  to  be  settled  by  the  master  having  regard 
to  sneh  variations,  (y) 

§  1016.  (3)  Where  the  original  contract  is  by  law  re-  - 
quired  to  be  in  writing,  the  new  one  must  be  in  writing  also, 
if  the  plaintiff  insists  on  it  as  part  of  his  case ;  so  that,  for 
instance,  where  the  relation  of  landlord  and  tenant  la  con- 
Btitated  by  writing,  a  contract  for  an  abatement  of  rent  set 
npby  the  plaintiff  must  be  in  writing  also.(^)'  From  the 
principles  of  the  court,  however,  in  regard  to  part  perform- 
ance, an  exception  naturally  arises,  as  the  new  contract  may 
in  this,  as  in  any  other  case,  be  by  parol,  if  supported  by 
acts  of  part  performance.'  Thus,  for  example,  where  W. 
leased  to  N.  a  house  for  eleven  years,  and  was  to  allow  £30 
for  repairs,  and  this  contract  was  signed  and  sealed  by  the 
parties,  and  N.,  finding  that  the  repairs  of  the  house  would 
cost  more  than  £30,  laid  out  a  further  sum,  in  consec[nence 
of  W.'s  having  promised  to  enlarge  the  term,  bat  withont 
mentioning  for  what  term  :  Jekyll,  M.  R.,  carried  the  parol 
contract  tato  effect,  on  the  ground  that  it  was  a  new  con- 
tract, and  that  the  laying  out  of  money  was  a  part  perform- 
ance on  the  one  part,  which  made  it  needful  to  execute  the 
parol  contract  on  the  other.fa) 

§  1017.  But  where  the  new  contract  is  relied  on  only  as 
an  extinguishment  of  the  old  one,  the  mere  fact  that  it  is 
not  in  writing,  and  so  could  not  be  put  in  suit,  seems  to  be 
no  ground  for  denying  its  effect  in  rescinding  the  original 
contract.  The  statute  of  frauds  does  not  make  the  parol 
contract  void,  but  merely  prevents  an  action  upon  it ;  and 
it  does  not  seem  to  be  necessary  to  the  extinction  of  one 
contract  by  another  that  the  second  contract  could  be 
actively  enforced.     The  point  has  never,  it  is  believed,  been 

(r)BDKlaDdT.  CnrllDg.SBcAT.,  im  (a)  G  VId.  Abr.,(ni,  pi,  aa 

_gl  0-&nnOT  T.  ijpalgbt,  1  Bch.  A,  Ler.,IOB. 

'  8o  where  the  subject  matter  of  an  agreement  was  the  sale  of  land,  a  parol 
piomUe  made  by  the  vendee,  that  he  would  take  no  advantage  of  a  delay  of 
perfonnance  beyond  the  time  fixed,  was  not  deemed  a  waiver  of  the  party's 
nght  to  recover  a  stipulated  sum  as  liquidated  damaKes  for  not  performmg  oa 
the  day,  suchpromiBe  being  void  by  the  statute  of  frauds,  and,  therefore,  in- 
jtapable  of  affecling  the  previous  contract.     Hasbrouck  v.  Tappen,  15  Johtii., 

'  This  doctrine  is  equally  well  established  in  this  country.  Walker  v.  Wha* 
ley,  2  Humph.,  119;  Engbmd  v.  Jackson,  S  id.,  584;  McCorkle  v.  Brown,  9 
Bm.  ft  Handi.,  197. 
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matter  of  deci3ioa.{6)  But  in  point  of  principle  it  seems  to 
stand  on  the  same  footing  as  a  good  simple  agreement  to 
rescind. 

3.  An  agreement  with  a  third  person. 

§  !0!  8.  An  agreement  between  the  original  parties  and  a 
third  person,  by  which  the  third  person  taltes  the  place  of 
one  of  the  original  contractors,  creates  a  new  contract  on 
the  old  terms  between  the  new  parties  and  rescinds  the 
original  contract. 

§  1910.  So  where  M.  agi-eed  with  a  company  to  take 
certain  shares,  and  no  payment  was  made  by  M.,  so  that 
according  to  the  contention  of  the  liquidator  of  the  company 
he  had  no  right  to  the  shares  :  and  M.  then  transferred  the 
shares  to  G-.,  and  G.  was  registered :  it  was  held  that,  assum- 
ing the  contention  to  be  correct,  the  contract  with  M.  was 
restricting  in  fieri,  and  the  transfer  to  which  the  company 
was  a  pai'ty  constitnted  a  new  contract  to  take  the  same 
shares  between  the  company  and  G.,  and  that  thfe  old  con- 
tract with  M.  was  discharged  by  the  new  contract  with  G.(c) 

§  1090.  So  again  where  A.  sold  shares  to  B.,  and  B.  sold 
them  to  C,  and  A.  executed  a  deed  of  transfer  to  C,  which 
C. refused  to  register;  A.  brought  a  bill  for  specific  per- 
formance against  B.,  but  it  was  held  that  A. ,  having  assigned 
the  shares  to  C,  had  determined  the  privity  of  contract 
with  B.,  and  that  he  could  not  make  a  titJe  to  the  shares. 
The  main  question  in  the  case  was  whether  C.  was  merely 
the  nominee  of  B.,  or  there  was  a  substantive  contract 
between  A.  and  C, :  the  latter  was  the  view  taken  under  the 
circumstances,  {d) 

§  1031.  In  the  chapter  on  contracts  for  the  sale  of 
shares,  (c)  it  will  be  seen  that  questions  of  novation  by  the 
introduction  of  a  third  person  arises  upon  sales  on  the  stock 
exchange.  The  reader  is  referred  to  that  chapter  for  their 
bearing  on  the  question  of  novation. 

§  1033.  There  are  two  other  classes  of  contracts  in 
respect  of  which  the  question  of  novation  has  frequently 

((>)  Sea  Vlunliu,  Commeu.  Id  IniL  lib.  111.       (d)  8b*ir  t,  Fiihet,  It  Do  Q.  H,  ft  G  ,  OStt 

UttO.    A*  to  B  UToI  oontract  St  oomnum  Haldeo  t.  Hayn,  1  Her.,  4T;  H&ll  t.  L&var.a 

lnrlOTaTT(Ine<bct)Uieleniiiaf><lMil,>M  Y.  A  C.   Ex.,  lei;   SlanleT  *.  CbMter  and 

HMh  T.  Annatrong.  U  C.  B.  H.  i.,  IBS.  BIrkenbe&d  Rsilnay  Co.,  S  Sim.,  IM:  S  C.  I 

(0)  Uonon'a  (saaa,  L.  B.  IB  £q.,  1«.    Cf.  Mt.  ft  C  r,  TTS;  Kopra,  IIBI. 
■zjuneBar«afard,SKM.fte.,lB7;HoOTe       (•)  fnCra.  Part  VI.,uhap.],|  UTl,  ctMq. 
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arisen— the  first  relating  to  contintied  dealings  between  A. 
and  one  set  of  partners  and  A.  and  another  set  of  partners 
successors  in  trade  to  the  former ;  and  the  second  relating 
to  the  dealings  of  a  person  insured  in  one  company  and 
continuing  to  make  payinents  to  another  with  which  the 
first  bad  amalgamated,  or  to  which  it  had  assigned  its  busi- 
ness.  The  full  discussion  of  these  classes  of  cases  would  be 
too  remote  from  the  subject  of  these  pages  to  be  here 
proper. 

4.  Exercise  of  a  power  to  resdiid  reserved  by  the 
contract. 

%  1033.  (reneraUy  speaking,  one  party  to  a  contract  can- 
not rescind  it,  except  by  consent  of  the  other  party,  but  this 
general  principle  is  liable  to  exceptions.  The  first  that  falls 
to  be  noticed  is  where  the  contract  reserves  to  one  or  both 
of  the  contracting  parties  a  power  in  certain  specified  cir- 
cnmatances  to  rescind  the  coiitract.(/)  Such  stipulations 
are  frequent  in  contracts  for  the  sale  of  land.  It  will  be 
desirable  briefly  to  consider  these  stipulations. 

§  1034.  When  a  contract  stipulates  that  on  the  happen- 
ing of  a  certain  event  it  shall  be  void,  the  construction  put 
upon  it  by  the  courts  generally  is,  that  it  may  on  this  event 
be  rescinded  by  the  party  injured  by  such  event.  Thus  a 
proviso  that  in  case  the  vendor  of  an  estate  cannot  deduce 
a  good  title,  or  the  purchaser  shall  not  pay  the  money  at 
the  appointed  day,  the  contract  shall  be  void,  has  been  held 
to  mean  that  in  the  former  case  the  purchaser,  and  in  the 
latter  the  vendor,  may  avoid  the  contract,  and  not  that  the 
contract  is  utterly  void.(y) 

§  1033.  A  right  to  rescind  a  contract  on  the  non-perform- 
ance of  an  act,  which  act  it  is  the  duty  of  the  party  invested 
with  the  right  of  rescission  to  perform  if  he  can,  wiU  not 
give  such  party  a  right  to  refuse  to  perform  his  part  of  the 
contract,  but  will  be  held  to  apply  where  the  act  cannot  be 
done :  thus  where  there  is  a  condition  that,  if  any  objection 
ahall  not  be  removed  within  a  limited  time,  the  vendor  shall 
be  at  Mberty  to  annul  the  contract,  the  vendor  is  not  entitled 
to  neglect  to  remove  any  objection,  and  then,  on  the  strength 
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of  his  own  neglect,  to  annnl  tbe  contract,(^)  but  the  condi- 
tion will  entitle  him  to  rescind  the  contract  if,  having  done 
all  that  is  incumbent  on  him,  he  fails  to  show  a  good  title,  (t") 
But  where  the  right  to  rescind  is  limited  to  arise  in  case  of 
his  being  unable  or  unwilling  to  do  the  act,  the  case  is  of 
conrse  different,  and  he  is  generally  exempted  at  his  election 
from  any  obligation  to  do  the  act.(J) 

§  1036.  Instaivces  of  the  exercise  of  this  right  to  rescind 
may  be  found  in  the  following  cases.  {Jc)  The  contract  stipu- 
lated that  if  from  any  cause  whatever  the  purchase  was  not 
completed  by  the  time  specified,  the  vendor  was  to  be  at 
liberty  to  annnl  the  contract.  At  the  day  appointed  the 
parties  met,  and  the  vendor  offered  and  the  purchaser 
accepted  the  vendor's  undertaking  to  satisfy  certain  unsatis- 
fied requiaitions.  Nevertheless  the  purchaser  refused  to  pay 
the  purchase-money,  whereupon  the  vendor  said  that  he 
would  annul  the  contract  if  the  money  was  not  paid :  the 
purchaser  refused  to  pay  till  the  reqnisitions  were  satisfied : 
the  vendor  on  the  same  day  annulled  the  contract  by  notice, 
and  successfully  maintained  a  bill  for  an  injunction  to 
restrain  any  proceedings  at  law  on  the  contract,  (i) 

§  1037.  In  another  case,  one  condition  provided  that  if 
any  objection  to  title  were  persisted  in,  the  vendor  might 
rescind  the  contract :  another  provided  that  if  any  mistake 
shonld  appear  in  the  description  of  the  property  or  of 
the  vendor's  interest  therein,  compensation  should  be 
given.  A  question  arose  as  to  the  rights  of  the  lord  of 
the  manor  to  certain  mines  or  minerals,  the  pnrchaser 
claimed  compensation  and  the  vendor  rescinded  :  the  pur- 
chaser brought  bis  bill  for  performance  with  comptmsation : 
the  vendor  relied  on  his  rescission.  The  conrt  held  that  the 
question  in  dispute  was  one  of  title,  and  that  the  vendor 
was  therefore  entitled  to  re8cind.(m) 

§  103S.  A  condition  enabling  the  vendor  to  annul  the 
sale  if  the  purchaser  should  make  any  objection  or  requisi- 
tion which  the  vendor  should  be  unwilling  on  the  ground  of 
expense  or  otherwise  to  comply  with,  does  not  enable  a 

<U  OresTM  T.  WnMm.  U  B«aT.,  HO;  oC  Ba  eitx  Powell  T.  Foirall.  L.  B.  IB  Eq.  Ul;  B« 

ttekiou  &  OsktbotI,  1«  Ch.  D.,  BSL  JaekMQ  ft  OakiboO.  14  Ob.  D.,  851. 

(i)  Pan  T.  Aduni,  i  Baa*.,  M.  (t)  8cm  loo  lofts,  |t  1>M.  11W. 

(i)  TuuMiT.8iBltli.lD  Hliii.,UOilforlar  (1)  Radian  T.  Tample.  StBotT.,  SSB.    IHa- 

T.  Cook,  1  Ha..  IM;  DnddaU  T.  BlmHoii,  I.  tlDirulA  Tarpla  t.  Cbamban,  lb.,  IM. 

B. «  Ch.,  10),  larfing  8.  C.  L.  B.  1  Bq.,  STS;  (■*)  Uawaon  t.  flelohei,  U  R.  10  Bq.,  Sit; 

enrT.Vuwler,  L.K.  SBk,M».   BMbow-  SCli.n. 
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vendor  who  ahows  no  title  whatever  to  rescind.  Such  a 
vendor  was  consequently  made  to  pay  damages  for  his  non- 
performance, (m) 

§  1099.  Where  a  right  to  rescind  a  contract  muat  be 
exercised  within  a  reasonable  time  after  it  arises,  or  at  any 
time  before  it  is  waived  or  abandoned,  may  be  open  to 
que8tion.(o)'  But  it  is  conceived  to  be  clear  that  a  party 
who,  having  a  right  to  rescind,  either  himself  does  some 
act  nnder  the  contract  which  involves  or  implies  the  con- 
tinued existence  of  the  contract,  or  suffers  the  other  party 
to  do  such  act  without  asserting  the  right  to  rescind,  has 
thereby  lost  that  right. 

§  1030.  Thus  where  conditions  of  sale  stipulated  that  if 
there  was  any  objection  which  the  vendor  should  be  unable 
or  unwilling  to  remove  he  might  rescind  the  contract,  and 
the  purchaser  should  be  entitled  to  his  deposit  without 
interest  or  coats,  it  has  been  held  that  such  a  condition  ia 
confined  to  the  objections  first  taken  after  the  abstract  is 
delivered,  and  that  a  treaty  between  the  parties  for  the 
completion  of  the  purchase  is  a  waiver  of  the  condition,(^) 
it  being,  of  course,  evidence  of  the  vendor's  willingness  to 
remove  the  objection.'  Such  acondition  will  apply,  if  it  be 
acied  on  by  the  vendor  the  moment  the  defect  is  known  to 
him,  but  will  not  allow  him  to  spend  time  in  fruitless  efforts 
to  remove  the  objection,  and  then  to  rescind  the  contract  on 
the  terms  of  the  condition.(y)  And  so  where  money  ia  pay- 
able by  instalment,  and  there  is  a  power  to  rescind  on 
breach  of  the  contract,  the  receipt  of  money  due  on  a  snbse- 
qnent  instalment  is  a  waiver  of  the  right  to  rescind  for 

IS;  Ear  i 

aprs,  (70.. 

{p}  Tuingr  T.  Smltb,  10  Sim.,  410;  Morlej 

,. ..  Cook,   t   Ha.,   10*     H«.    aip"    n^.t.  - 

mOo.,  L.  B.  aET.,40,  ler.pKrtlcnUrlr    Thodej,  18  81m  ,  H6. 
Ddsee  UarsdeB  V.  Sambell,  3S  W.  U.,        (D  Hc<;nlloch  t.  Qtwoit.  1  E.  A  J.,', 
Luie  T.  Debenhun,  IT  Jar.,  IDOS. 


•ball  be  thus  rescinded,  if  there  be  a  mode  of  resciasioa  provided,  it  must  be 
reaciaded  in  that  waj.    McKay  v.  Carriagton,  1  McLean,  50. 

'  And  an  applicaUon  for  a  reacisgion  must  likewise  be  made  as  aoon  as  the 
cause  of  rescission  is  discovered.  Ayres  v.  Mitchell,  3  6.  &  M.,  683.  In  all 
cases  there  must  be  promplness  on  the  part  of  the  one  seeking  the  rescissioQ; 
■  he  most  move  in  the  matter  on  the  first  knowledge  of  the  breach;  and  if,  after 
knowledge  of  the  violation  of  the  contract,  he  negotiates  with  the  other  partf, 
he  waives  all  right  of  resciasioa  Lawrence  t.  Dale,  B  John-'s  Cb.,  33;  McKa; 
T.  Canington,  1  McLean,  50. 
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default  in  respect  of  a  previous  one.(r)  So  the  receipt  of 
Toyalty  at  a  reduced  rate  is  a  bar  to  the  exercise  of  a  right 
of  rescissioD  reserved  on  the  non*payment  of  royalty  at  a 
higher  rate,  (s) 

§  1031.  Where  the  contract  stipulates  for  a  right  of 
rescission  in  respect  of  separate  breaches,  the  waiver  of  one 
will  not  waive  another :  so  that  where  there  was  a  contract 
for  the  payment  of  money  by  Instalments,  and  that  time 
shoold  be  of  the  essence,  and  further,  a  power  to  rescind  on 
breach  of  the  contract,  it  was  held  that  each  default  of  pay- 
ment of  an  instalment  at  the  stipulated  time  was  a  fresh 
breach  of  the  contract,  on  which  the  right  to  rescind  arose.  (Q 

§  1033.  Where  there  are  conditions  for  compensation 
and  for  reBcisaion(w)  the  courts  will,  for  obvious  reasons, 
generally  construe  them  so  aa  to  confine  the  right  to  rescind 
to  cases  not  within  the  condition  for  compensation.  Thus, 
in  a  case  in  which  particulars  of  sale  bj'  error,  but  without 
fraud  or  gross  negligence  on  the  part  of  the  vendor,  described 
part  of  the  property  as  a  customary  leasehold  holden  of  a 
manor  renewable  every  twenty-one  years  on  payment  of  a 
customary  fine,  and  the  property  was  in  fact  holden  only 
for  a  term  of  twenty-one  years  vrith  no  customary  right  of 
renewal ;  the  fourth  condition  of  sale,  after  providing  for 
the  delivery  of  the  abstract  and  of  objections  to  the  title, 
stipalated  that  the  vendor  should  be  at  liberty  at  any  time 
after  the  delivery  of  such  objections  to  vacate  the  sale,  and 
that  the  deposit  was  thereupon  returned  without  interest, 
costs,  or  other  compensation ;  the  fifth  condition  of  sale 
provided  that  the  purchaser  should  accept  the  existing  lease 
and  the  assignment  to  the  vendor  as  a  sufficient  title  to  this 
property  ;  and  the  sixth  condition  stipulated  that  if  through 
any  mistake  the  estate  should  be  improperly  described  or 
any  error  or  mis-statement  be  inserted  in  the  particular, 
the  same  should  not  vitiate  the  sale,  but  that  compensation 
should  be  made  by  either  party,  aa  the  case  might  be.  The 
purchaser  filed  a  bill  for  apecific  performance  with  com- 
pensation, contending  that  the  error  was  within  the  sixth 
condition  :  the  vendor  resisted  performance  and  sought  to 
vacate  the  contract,  on  the  ground  that  it  was  within  the 
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fourth  condition.  Lord  Hatlierly  (then  V.  C),  referring  to 
the  fifth  condition  as  explaining  the  use  of  the  word  title  in 
the  condition,  held  that  this  was  rather  a  mis-statemeut  of 
the  subject-matter  of  the  sale  than  of  the  vendor's  title  to  it, 
and  therefore  within  the  sixth  and  not  within  the  fourth 
condition  of  sale ;  and  he  accordingly  enforced  specific  per- 
formance with  compensation  -.{v)  and  Lord  Romilly,  M,  R., 
put  a  like  construction  on  similar  conditions  in  a  similar 
case,  (to) 

§  1033.  It  remains  to  r^nark  that  the  plaintiff,  bringing 
an  action  for  the  specific  performance  of  a  contract,  may 
claim  in  the  alternative  that,  if  the  contract  cannot  be 
enforced,  it  may  be  rescinded  and  delivnred  up  to  be  can- 
celled, (a:)  provided  that  the  alternative  relief  is  based  on  the 
same  state  of  facts,  though  with  different  conclusion  as  to 
law,(3/)  When  the  action  is  brought  by  the  vendor,  and 
the  purchaser  has  been  in  possession,  this  alternative  claim 
may  embrace  an  account  of  the  rents  and  profit8.(z)  But, 
for  the  I'eason  already  stated,  an  action  to  set  aside  a  trans- 
action for  fraud  or,  in  the  alternative,  for  specific  per- 
formance of  a  compromise  cannot  be  sustained.(o) 

5.  Hescission  on  the  ground  of  fraud  or  mistake. 

8  1034.  Either  party  to  a  contract  who  has  been  led  into- 
it  by  fraud  may  rescind  the  contract  :(i)  and  either  party 
to  a  contract  who  by  fraud  of  the  other  party  has  been  pre- 
vented from  obtaining  the  full  benefit  of  it  may  rescind  the 
coiitract.(c)  This  right  is  discussed  in  the  chapter  on 
fraud,  (d) 

Mistake  is  also  under  some  circtunstanoes  a  ground  for 
rescission,  (e) 

6.   Where  one  party  has  rtfused  to' perform  or  unreas- 
onably delayed  performance. 

%  loss.  Whei-e  one  party  to  a  contract  absolutely  refuses 

(*)  Painter  T.Newbr,  11  Hft.,16;Nsltb0Tpe       <c)  WUIlkm*  t.  Shaw.SKuu.,  TSn. 
^Holgau,1Co]l.,i«S.    fiee.&lH),  BIiwaaiiT.        (a)  Cawley  Y.  Poolo,  1  U.  AH.,  X.    Dli- 

neicber,  L.  R.  I0Eg..31I;  e  ub- 01.  tiiwalib  Bsrotv.  Eaetaii.  7Ch.  D..  1. 

(»)llOTT,SnilUil»,3Xil«iLT.,  aiO.  I3»  ODions  v.  Cotiea,  SH.  A  U.,  SH,  Ml. 

lzllliweteTT.TlT^,gVBB..]M;Cosll«ui       (ci  Puama  *t  Teleftnph  Co.  t.  Indta- 

T.  lUatlcr,  9  Bch.  A  1^.,  ISO.  IM;  SUpyJton  rubber,  etc.,  Co.,  L.  R.  iO  Ch.,  SIS. 
J.  msotL  IS  Vbb.,  «a:  Clu-ke  r.  Fmiie,  S       {di  anpni.  Part    IIJ.,  tbt^v.  xlr..  t  S7S  et 

Rnk.  Sij;  KIbect.  King,  1  Uy^ft  E.,  443;  Beq.;  uidcl.  Csiglll  r  Bower.  10  Cb.  D„  Gre, 

Bimglius'.  LoadanuiilCJonb-WeilaniRal].  and   per   Lord  Blackbnm  In  BroimUe  i. 

nj  Co..  B  K.  *  J.,  !TB:  FontKi  v.  Greal  Cnn.plRil,  0  App.  C.  M9 
Kutcrn  Raliw&y  Co.,  W.  N  1888,119.  iiJ  See  lupra,  i   nX;   ■ 

(«}Uavllafti  T.  Lvnbert,!  J.  AIL,  08,  0-lie»n,l.  'LlV.  L.,M 

•Bd  we  Ord.  IIX  r.  8.  deBcrlpUon). 


.. __'.    Cnllen 
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to  perform  his  part  of  the  contract,  either  before  or  after 
the  hour  for  performance  has  arrived,(/)  the  other  party 
may  accept  that  refusal  and  thereupon  rescind  the  contract. 
"So  that  where  a  man  contracted  to  buy  straw  to  be  deliv- 
ered by  instalments,  and  to  pay  on  delivery,  and  after  a 
time  refused  to  pay  for  the  last  load  delivered  and  insisted 
on  always  keeping  one  payment  in  arrear,  the  other  party 
was  held  entitled  to  rescind  the  contract.  (^)  But  to  justify 
rescission  for  this  reason,  the  refusal  to  perform  must  not 
be  mere  non-performanoe  or  neglect  in  performance :  "  there 
mast  have  been  something  equivalent  to  saying  '  I  rescind 
the  contract,' — a  total  refusal  to  perform  it,  or  something 
equivalent  to  that  which  would  enable  the  plaintiff  on  his 
aide  to  say,  '  If  you  rescind  the  contract  on  your  part,  I 
will  rescind  it  on  mine.' "(A)  In  an  earlier  case  in  the 
Queen's  Bench,  these  cases  were  explained  by  Coleridge, 
J.,{i)  as  depending  upon  the  concurrence  of  the  parties  in 
the  rescission,  'so  that  they  may  really  be  considered  as  cases 
in  which  an  agreement  to  rescind  is  proved  by  the  acts  of 
the  parties./) 

§  1930.  Where,  on  becoming  insolvent,  a  contracting 
party  practically  gives  notice  to  his  creditors  and  those  who 
have  contracted  with  him  that  he  does  not  mean  to  pay  any 
of  his  debts  or  perform  any  of  his  contracts,  there  is  a 
refusal  which  may  be  accepted  by  the  other  side,  and  that 
by  conduct  as  well  as  by  express  rescission. (A) 

§  1037.  The  right  to  rescind  which  arises  from  unreason- 
able delay  in  performance  will  be  considered  in  the  next 
chapter.  (^) 

7.  Where  one  partj/  lias  made  perfoTTiiaTice  tm^ossihle. 
%  1038.  It  is  a  clear  principle  of  law  that  if  by  any  actof 
one  of  the  parties  the  performance  of  a  contract  be  rendered 
impossible,  the  other  party  may,  at  his  election,  rescind  the 
contract,(m.)  so  that  where  A.  contracted  with  B.  to  supply 
B.  with  a  chariot  for  five  years,  which  A.  was  to  repair,  and 

T.  XcnDi.lIC.B  N.3,1M;13C.  B.V.S.SU.    Hoigsn  t.  Btin,  I..  S  lOU.  P  ,  IS;  tf.  ScrltB. 
(0)  Wither*  V.  Bsynolila.  3B.  A  Ad.,  S»        geoar^  claim,  L.  R,.8Cb,.  Kl. 
(A)  EnTeDipernr  V.  ADderMii.S  Ex.,  tlS,        (0  See  loo  WlabollB  v.  Corbett,  M  BaaT., 

FrPiiTkeB,  ISS;  FroelhT.Barr,  L.  S.BC.    *™ 
.SOS 

«l  Fruiklln  T.  Miller,  i  A.  *  E.,  fi». 
lij  Sm  niTthsr  3  SmlUi,  L.  C.  SS  et  uq. 
■Othcd.) 
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before  the  five  years  had  expired  A.  made  over  the  chariot 
to  his  snecessor  in  trade  and  thereby  disabled  himself  from 
perforraing  the  unperformed  part  of  the  contract,  B.  was 
held  at  liberty  to  rescind  it.(M)  Similarly  it  seems  queer 
that  a  contract  to  convey  an  estate  may  be  rescinded  if  the 
vendor  convey  the  estate  to  a  third  person  :(o)  that  a  con- 
tract to  pay  in  goods  may  be  rescinded  if  the  payer  part 
with  the  goods  :{p)  that  a  contract  to  write  an  essay  for  a 
particular  series  may  be  rescinded  if  the  publisher  finally 
abandon  the  series  :(q)  that  a  contract  to  accept  and  pay  for 
a  telegraph  cable  on  the  certificate  of  an  engineer  may  be 
rescinded  if  the  party  to  deliver  the  cable  bribe  the  en- 
^neer.(r) 

§  1039.  The  impossibility  must,  it  seems,  arise  in  respect 
of  some  substantial  or  essential  part  of  the  contract  ;(*) 
thoagh  it  is  not  perhaps  clear  on  principle  why  a  contract- 
ing party  who  disables  himself  from  performing  modo  et 
foTtna  should  be  at  liberty  to  allege  that  the  incapacity 
which  he  has  produced  is  in  a  non-essential  particular. 

§  1010.  But  even  though  the  particular  in  respect  of 
which  the  impossibility  arises  may  not  be  of  the  essence  of 
the  contract,  yet  if  it  be  brought  about  by  the  fraudulent 
misconduct  of  the  defendant,  the  plaintiff 's  right  to  rescind 
is  clear  in  equity.  Thus  where  Company  A.  contracted 
with  CJompany  B.  to  lay  a  telegraph  cable  for  Company  B,, 
and  then  bribed  the  engineer  for  whose  services  In  certify- 
ing as  to  the  work  the  contract  provided,  Mellish,  L.  J., 
held  that  even  if  the  certificate  of  the  engineer  could  not  be 
c-onsidered  so  much  of  the  essence  of  the  contract  that  the 
plaintiff  would  at  common  law  have  been  entitled  to  rescind, 
yet  that  the  fraudulent  misconduct  of  the  defendant  com- 
pany having  made  it  impossible  that  the  plaintiff  company 
conld  have  the  full  benefit  of  the  contract,  they  were  at 
hberty  to  rescind. (^)' 

<«)  TtobaoD  T,  1>rDraniani],  SB.  ft  Ad^SM,  (r)  PuuiDB,ele..TaIegTBpbCo.v. IndU-mb- 

(0)  PtlmrrT.Tiiinp1a.9A.aE.,Sat)iLore-  bar,  etc..  Co.  U  K.  10  Cb..  Bin. 

lockr.  KnDklja.SQ.  B..E71iFi>rd*.Tllle;i  (•)  Puuima,  etc.,  Telagtaph  Co.  v.  lodU- 

«  B.  £  cms  nibbar,  etc.,  Co.,  L.  B.  1<I  Ch.,  BSa. 

(p)  Keren  V.  HnnFOod,  S  C  B..  MB.  K)  Pkhkidb,  elc.  Telegnpli  Co.  v.   India. 

(9)  Plaocbe  t.  Colbarn.  8  Bins.,  14.  iubber,  eto.,  Co  ,  L.  B.  fa  (Jh.,  Bid. 

'  TtTtderA  '  A  party  agreed  to  paj  a  part  of  tbe  purchase  price  by  executing 
and  deiiverlDg  bu  ixma,  vitb  a  mortgage  upon  tbe  laud,  and  the  balance  in 
J .......  J  . J J.. .J  g— ggj  j^, 

cea  a  deed 
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bearing  date  the  dty  the  contract  waa  executed ;  plaintifF  produced  and  handed' 
to  defendant  the  bond  and  mortgage,  and  had  a  certified  check  for  the  cash  to 
be  paid;  neither  part^  made  a  tender.  DefeodaDt  claimed  that  he  waa  eotitied 
to  interest  on  the  whole  purchase  monej  from  the  date  of  the  contract;  the 
matter  wits  discussed  and  defendant  left  the  room  for  consultation.  Upon  his 
return  he  offered  to  carry  out  the  contract  according  to  its  terms.  In  an  actloa 
to  compel  speciQc  performance,  held,  that  a  formal  tender  was  not  necessaiT 
ia  order  to  maintain  the  action.  The  defendant  having  taicen  an  UDteDable- 
ground,  if  he  cban?ed  his  views,  or  receded  from  his  position,  he  was  bound  to 
notify  plaintiff,  and  bis  refusal  lo  pass  the  title,  except  upon  payment  of  the 
interest  claimed,  was  a  good  escuse  for  not  making  a  tender.  Sellcck  v.  Tall- 
man,  87  N.  Y..  100, 

The  poatatum  mutt  be  erdun'oe  and  abtoliUe.'i  The  posseasion,  in  order  to 
flatiafy  the  statute,  must  he  escluaive  and  absolute ;  must  not  be  as  a  tenant  in 
common  or  as  a  joint  tenant;  it  must  be  actual,  open  and  notorious,  A  merely 
technical  possession  will  not  answer.  Elliott  t.  Thomas,  3  M  •&  W.,  170;- 
HillBT.  Hunt,  if  Wend,.  333:  Smith  v,  Underdunk,  1  SandC'a  Ch,,  5T9;  Jones 
V.  Pease,  21  Wis,,  C44;  Brigge  v.  Whisking.  2.5  Eng,  L.  and  Eq  ,  257:  Bout- 
well  V.  O'Keete,  32  Barb.,  434;  McKnjght  v.  Dunlop,  6  N.  T.,  6ii7. 

I^irol  par^ion  beCteeen  Itveral  granleei.']  Where  there  are  several  grantees  of 
real  property,  a  parol  partition  between  themselves,  If  followed  by  actual  poa- 
seasession,  ia  sufficient  to  take  the  case  out  of  the  operation  of  the  statute. 
Corbin  V.  Jackson,  14  Wend.,  019;  Piatt  v.  Hubbell,  S  Ohio,  243:  Williams  v. 
Pope.  Wright,  408';  Ebert  t.  Wood,  1  Bin  ,  316;  Cummins  v.  Nutt,  Wright. 
713;  Calhoun  v.  Hays,  8  Watts  &  Betg.,  197;  Wilday  v,  Bonney,  31  Miss.,  1M4. 
This  is  not  true,  where  possession  is  not  taken.     Slice  v.  Derrick,  2  llich.,  837. 


u  of  ejectment  waa  pending,  and  the  parties  verbally  agreed  to  divide 
the  property,  each  holding  their  respective  shares  in  severalty;  ^1  entered  into 
possession.  Held,  that  "there  is  no  substantial  differences  in  principle  between 
auch  an  agreement  when  carried  out  by  taking  possession  in  severalty  under  it, 
and  a  parol  partition  of  land  between  parties  in  possession  and  claiming  title, 
accompanied  and  followed  by  possessioD  by  each  party  of  the  part  conceded 
to  him"    Handy,  J,,  in  City  of  Natchez  v.  Vandemelde,  81  Miss  ,  708. 

ZHvinon  line,  aceeptanet  and  pos»ei3um  vnifer,  ]  A  disputed  boundary  line 
may  be  settled  by  an  express  parol  agreement,  where  possession  is  immediately 
entered  upon;  the  parties,  in  such  a  case,  cannot  afterwards,  set  up  the  statute- 
of  frauds  as  a  defense,  Boyd  v.  Graves,  4  Wheat.,  513;  Jackson  v.  Corlear,  IL 
Johna.  123;  Jackson  v,  Dyellng,  3  Caines,  198;  Davis  v.  Towusend,  10  Barb., 
833;  Lindsley  v.  Springer,  4  Harring.  (Del.),  547;  Fuller  v.  County  Commr.,  15 
Pick.,  81;  Blairv.  amilh,  leMo.,  373;  Kipp  v,  Norton,  12  Weed,,  127;  Adama, 
T,  Rockwell.  16  id.,  285;  Yorborougb  v.  Abemathy,  Meigs,  413. 

Srchmige  of  real  properfy  bji parol  potteman  ]  "If  the  evidence  shows  an 
unequivocal  and  complete  taking  possession  of  one  of  the  subiecta  of  on  ex- 
change by  the  party  owning  the  otner  subject,  it  strengthens  the  evidence  of 
possession  taken  by  the  opposite  parly  of  the  corresponding  subject.  Proof 
of  possession  tliat  might  seem  weak  and  inconclusive,  in  the  case  of  a  parol 
sale,  is  thus  mode  convincing  in  the  case  of  an  exchange."  A^cw,  j,,  in 
Moss  v.  Culver,  04  Pa.  Bt.,  4j4;  see,  also,  Johnson  v,  Johnson,  6  Watts,  370;. 
Bennettv.  Abrams,  41  Barb.,  819;  Cauldwell  v,  Carrington,  9  Pet.,  88;  Becbe 
T.  Dowd,  23  Barb..  255;  Parrill  v.  McEioney,  &  Gratt,,  1 ;  Reynolds  v.  Hewelt, 
87  Pa.  St.,  178.  In  Miles  v.  Miles.  8  Watts  &  Seig.,  185.  it  was  held,  that 
notwithstanding  each  party  did  not  take  immediate  possession  of  bis  allowance, 
yet  a  parol  exchange  of  land  might  be  valid. 

ImprvvfmenU  to  real  property  npon  tlie  faiih  that  it  will  be  preienltd.]  Where- 
there  has  been  an  actual  delivery  of  possession,  and  valuable  improvements 
made  of  which  the  donor  had  knowledge,  a  parol  promise  that  land  would  be 
deeded  lo  another  will  be  specifically  enforced.  Freeman  v.  Freeman,  39  N.  Y., 
34;  see,  also,  Haines  v.  Haines,  4  Md.'s  Ob.,  183;  8.  C,  0  Md.,  435. 
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«CtH  necessary  to  its  validity  must  have  special  reference  to  it,  and  not  to  any- 
tbing  else;  tbe  terms  of  the  oontruct  must  be  clearly  settled.  The  fact  that  tne 
father  bos  called  tbe  land  his  son's  property,  is  not  alone  sufficient.  Hugh  v. 
Walker.  13  Pa.  St.,  173:  Coi  v.  Cox,  26  id.,  B78;  Poorraan  v.  Kilgore.  id  ,  865; 
King  V.  Thompson.  9  Pet.,  304;  Eckert,  v.  Mace,  3  Penr.  &  Watts,  3«4;  Shell- 
hammer  v.  ABtilmugb,  8a  Pa.  St.,  34;  Sower  v.  Weaver,  84  id.,  262.  Where 
large  expenditures  have  been  made,  which  have  resulted  in  the  permanent  Im- 
provement of  the  estate,  in  conaideration  of  tais  parol  promise  to  convey  the 
same,  and  with  his  kaowludtre,  in  such  case  the  court  will  enforce  tlie  promise. 
Touog  V.  Glendenning,  fl  Watts,  509;  Willis  v.  Mathews,  46  Tex..  478;  Lob- 
dell  V.  Lobdell,  36  N.  Y.,  337;  Moore  v.  Pierson,  6  Iowa,  379;  Golhiarth  v. 
Oolhiarth,  5  Kan.,  40-3;  Bright  v.  Bright,  41  III.,  101;  Uardisiy  v.  Iticliard- 
gon,  44  Md.,  017;  Lewis  v.  George,  83  Mich..  253;  Atkinson  v.  Jackson,  8  Ind., 
81;  Sayler  v.  Eckhart,  i  Bid.,  373;  Davidson  v,  Davidson,  13  N.  J.  Eq.,  346; 
France  v.  Prance,  8  id.,  650;  Laur  v.  Heniy,  30  Ind.,  414;  see,  however.  For- 
ward V.  Armistcad,  13  Ala.,  lU. 
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CHAPTER  XXV. 

OF  THE  LAPSE  OF  TIME. 

g  1041.  The  lapse  of  time  before  application  to  the  court 
for  its  interference  to  enforce  an  uncompleted  contract,  or 
the  fact  that  the  plaintiff  has  not  performed  his  part  of  the 
contract  at  the  time  specified,  may  fumlah  grounds  of 
defense  to  an  action  for  specific  performance. 

§  1049,  Before  the  judicature  acts, 'the  plaintiff  in  a 
common  law  court  had  to  show  that  all  things  on  his  part  ' 
to  be  performed  had  been  performed  within  a  reasonable 
time,  or,  where  a  time  was  specified  in  the  contract,  withJQ 
the  time  so  specified  :■  and  at  common  law  time  was  thus 
always  of  the  essence  of  the  contract, (a)  But  in  equity  the 
question  of  time  was  differently  regarded,  for  courts  of 
equity  discriminating  between  these  formal  terras  of  a  con- 
tract, a  breach  of  which  it  would  be  inequitable  in  either 
party  to  insist  on  as  a  bar  to  the  other's  rights,  and  those 
which  were  of  the  substance  and  essence  of  the  contract,(6) 
and  applying  to  contracts  the  principles  whicli  governed  the 
interference  of  those  courts  in  relation  to  mortgagea,(c)  held 
timn  to  be  prima  facie  non-essential,  and  accordingly 
granted  specific  performance  of  contracts  after  the  time  for 
their  performance  had  been  suffered  to  pass  by  the  party 
asking  for  the  intervention  of  the  court,  if  the  other  party 
had  not  shown  a  determination  not  to  proceed.{(^'  "  When" 


(d)  PJnokev.CartU,*Bra.C.C.,n 

wmB.  bb;  ana  cr.  soDte  v.Kawmra--  ■  -"■     -" "" .- — —    ~.     . 

D  ,  »78.    Wbere  a  oondlUoD  u  (u  I 
muluiil  Htlpulstion  »nd  not  K  condltiDD  pre- 
c«(laat,  (he  Ixpse  of  time  !■  nf  oourie  no  bar 

nove,  1  Eut.  4T7;  Ilnvclock  v.  Cediles, 
RnnLIUK:  KnraRmBn  V.ToohS,  1  CBnip.,3; 
1.  SBlnK.  N.C    737;  Lam 


Lrn  N.  !4 

31  B«aT., 


lell  V  BUlerlcay  Unii 


e  to  be  delivered  aL  h  certain  time,  tliey  must  all  be 
Davenport  v.  Wlicelcr,  7  Cow.,  331.     And  it  must  be 

*  perfurmauce 

\\  cnforee- 


impoBsibilitj,  not  difficulty,  Uiat  will  excuse  a  pttny  from  ttie  perfoi 
of  Iiiii  agreement.  Huling  v.  Craig,  2  Addis.,  842.  But  alUiough  rigid  cj 
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said  Leach,  V.  C,  "a  court  of  equity  holds  that  time  isnot- 
of  the  essence  of  a  contract,  it  proceeds  upon  the  principle 
that,  having  regard  to  the  nature  of  the  subject,  time  is 
immaterial  to  the  value,  and  is  urged  only  by  wfty  of  pre- 
tence and  evasion."(e) 

§  1043.  Now,  however,  stipulations  in  contracts  as  to 
time  or  otherwise,  which  would  not  before  the  date  of  the 
commencement    of    the    judicature  act,    1873,   have  been 
decreed  to  be  or  to  have  become  of  the  essence  of  such  con- 
to  In  Dolont  T.  Batluehlld,  1 8.  A  S.,  see. 

meat  is  the  feature  of  law,  yet,  in  equity,  the  time  of  perfonnance  may  be 
eDlarged.  RudqbIb  v.  Jackson,  1  How.  (Miss.),  SS8:  see  Getchcl  v.  Jewett,  4 
Greenl.,  350;  Rogers  v.  Saundera,  16  Me.,  Vi.  The  court  will  so  modify  the 
agreement  as  to  do  justice  as  far  as  the  circunnstaiices  will  permit  unii  will 
'  refuse  specific  execution  unless  the  partT  seeking  it  will  comply  with  such 
modification  as  justice  requires.  Mechanics'  Bank  v.  Lynn,  1  Pet.,  378; 
Hitcbell  T.  Nicholson,  6  C^l,  808;  see,  also,  Oarnett  v.  Macon,  3  Brock.,  139. 
And  the  tiiBe,  mentioned  in  a  contract  of  sale,  for  psyment  of  the  purchase 
money,  is  not  generally  of  the  essence  of  the  contract;  and  the  purchaaar  does 
not  forfeit  his  purchase  by  neglect  to  pay  at  the  day.  Wells  7.  Wells,  S  Ired.'s 
C3i.,  596;  Runnels  t.  Jackson,  1  How.  (Miss.),  358;  Attorney- General  t.  li^it- 
roont,  fl  Fsige,  330;  see  Hepburn  v.  Auld,  5  Cranch,  263;  Fletcher  v.  Wilson, 
I  S.  ftM.'BCh.,  376;  Biafihler  v.  Grstz,  6  Wheat.,  928.  But  time,  it  is  said,  is. 
essentiai  in  a  parol  contract  for  the  sale  of  land,  in  respect  to  the  specific  pei" 
formance  of  it  by  a  court  of  equity.  Goodwin  v.  Lyon,  i  Port.,  287.  In  Ken- 
tucky, the  case  or  Smith  v.  Carney,  1  Lilt.,  395,  espresses  an  essentially  different 
doctrine  from  that  which.  Judging  from  the  weight  of  authority,  is  generally 
receiTed  as  law.  It  is  a  case  to  be  ciaased  with  the  older  English  aecisLons. 
It  was  there  held,  that,  it  being  a  settled  rule  that  equity  will  not  decree  apecific 
ezeculion  of  a  contract  where  the  law  will  not  gbie  damages,  relief  was  denied 
on  a  verbal  contract  for  the  sale  of  land,  made  before  the  statute  of  fmudswent 
into  operation,  as  assumpsit  alone  could  be  maintained  at  law  for  a  breach  of 
the  contract,  and  was  liarred  by  five  years'  delay,  and  more  than  that  time  had 
elapsed  between  the  accruing  of  the  cause  of  action  and  the  commencement  of 
the  suit  In  cases  where  the  jurisdiction  of  law  and  equity  is  concurrent,  lapse 
of  time  is  an  absolute  bar  to  a  suit  in  equity,  if  it  would  be  so  at  law.  Humbert 
V.  Rector  of  Trinity  Church,  7  Paige,  IB.V  In  a  valuable  note  to  Seaton  v. 
Blade,  7  Vea.,  273,  contained  in  White  and  Tudor's  Leading  Cases  in  Equity, 
the  principles  of  equity  in  respect  of  time  are  very  learnedly  exhibited.  "At 
law,"  it  is  there  said,  "an  agreement  for  the  sale  of  real  estate  confers  a  mere 
right  of  action  on  tlie  vendee.  In  equity  it  does  more,  it  veals  an  equitable 
estate,  attended  by  most,  if  not  all,  the  incidents  of  actual  owncrabip.  It 
necessarily  follows  that  while  a  default  in  the  literal  fulfillment  of  the  stipula- 
tions of  such  a  contract  will  deprive  the  party  by  whom  it  is  committed  of  all 
right  of  recovery  at  law  against  the  other,  it  will  not  have  that  effect  in  equity, 
unless  of  such  a  nature  as  to  render  it  inequitable  to  enforce  the  contract. 
Although,  therefore,  a  party  who  has  committed  a  default  of  a  nature  to  be  in- 
jurious, and  which  does  not  admit  of  compensntion,  will  not  be  allowed  to 
enforce  the  contract,  even  in  equity;  yui  wlien  the  default  is  not  injurious,  or 
the  injury  which  it  produces  can  be  compensated,  equity  will  not  consider  it  a 
sufScieot  reason  for  refusing  to  carry  Uit^  contract  into  execution.  1  Dev.  & 
Bat,  Eq-,  237.  A  default  in  point  oi  lini.jrenemliy  admits  of  compensation. 
Time  is  held,  therefore,  not  to  be  mais;riiil  in  itself  ia  equity,  although  it  niiiy 
uudiriibtedly  be  so  in  its  consequences.  A  fa'lnii.-  to  comply  with  the  terms  of 
a  contract,  on  the  day  Qxid  lor  their  tulCln.icLit,  will  not.  therefore,  uecus- 
sariiy  preclude  the  right  to  fuliiU  them  ii it ur wards,  and  apply  to  equity  a  cor- 
Ksponding  fulfillment  by  the  other  party." 
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tracts  ID  a  court  of  equity,  receive  in  all  courts  the  same 
construction  and  effect  as  they  would  formerly  have  received 
in  equity. (/)  In  other  words,  the  doctrines  and  rules  of 
equity  as  to  the  effect  of  of  lapse  of  time  are  now  applicable 
to  and  govern  every  contract  that  falls  within  the  jurisdic- 
tion of  any  of  the  courts,  superior  or  inferior,  (^)  of  this 
country. 

These  doctrines  and  rules  then  we  now  pixweed  to  con- 
sider. 

§  1044.  It  is  proposed  to  discuss  the  subject  in  hand 
under  the  following  ht^ads,  viz. : — 

(1)  Cases  where  time  wjis  originally  of  the  essence  of  the 
contract : 

(2)  Cases  where  time,  though  not  originally  of  the  essence 
of  the  contract,  has  been  engrafted  into  its  essence  by 
subsequent  notice :  * 

(3)  Cases  where  the  delay  has  been  so  great  as  to  consti- 
tute laches  disentitling  the  party  to  the  aid  of  the  court, 
and  evidencing  an  abandonment  of  the  contract  irrespec- 
tively of  any  particular  stipulation  as  to  time  : 

(4)  Cases  where  tim^  does  not  run  : 

(ft)  Cases  where  the  objection  on  the  ground  of  lapse  of 
time  is  waived. 

1.  Time  originally  of  the  essence  of  the  contract. 
§  104tS.  Time  is  originally  of  the  essence  of  the  contract 
in  the  view  of  the  court  of  equity,  whenever  it  appears  to 
have  been  part  of  the  real  intention  of  the  parties  that  it 
should  be  so,  and  not  to  "have  been  inserted  as  a  merely 
formal  part  of  the  contract.  (A)'  As  this  intention  may 
either  be  separately  expressed,  or  may  be  implied  from  the 
nature  or  structure  of  the  contract,  it  follows  that  time  may 
be  originally  of  the  essence  of  a  contract,  as  to  any  one  or 

(/)  Jad.  Act,  187B,>.  SG(7nJiid.Aot.l8T5,        (0)  SoS  Jnd.  A^  1ST3. 1.  Bl. 
«.li>.    Cf.NobleT.Bdirird>,SCb.D.,nB.  (Ij  Blpwell  t.  Knlgtat,  1  7.  ft  C.Si.,401. 

'  Therefore  tlie  time  of  pajment,  in  a  contract  for  tbe  sale  of  landa,  maj  bi  ' 
made  of  tbe  essence  of  tbe  contract,  and  on  a.  default,  without  excuse,  or  aaj 
acquaintance  or  waiver  on  tbe  part  of  the  vendor,  equitj  will  not  ^d  the  vendee. 
Beed  v.  Cliambera,  6  Qill  &  J.,  490.  See  Wells  v.  Smith,  3  £dw.  Ch.,  78;  S. 
C,  7  Paige,  Z2;  Smilh  v.  Brown,  li  GUm.,  805.  So  where  a  certain  act  haa 
been  clearl;  stipulated  to  be  done  within  a  given  time,  as,  for  ezunple,  giring 
Becurit  J,  a  party  will  not  be  relieved  asainBt  his  failure  to  perform  the  act  at 
the  time  specified.    Doar  v.  Qibbes,  1  Bailey's  Ch.,  871. 
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more  of  ita  terms,  either  by  virtne  of  an  express  condition 
in  the  contract  itself  making  it  so,  or  by  reason  of  ita  being 
implied.  It  will  be  convenient  to  consider  the  cases  separ- 
ately ;  premising,  however,  that  the  point  that  time  is  of 
the  essence  of  the  contract  is  one  which  should  be  made  by 
the  party  insisting  on  it  without  delay,  (i)' 

(<)  ITonroT.  Taylor,  8  Bt.,ai,  82. 

'  7\me  when  a  corUraet  U  eompfete.]  The  time  when  the  negotiation  cul- 
minatea  In  an  agreement  ia  often  of  importance.  Whcu  the  answer  coutainiDg 
the  acceptance  of  a  distinct  proposition,  ia  dispatched  bj  mail  or  messenger,  u 
due  diUigence  ia  used,  and  no  intimation  that  the  offer  haa  heen  withdrawn  haa 
been  received,  completes  the  contract.  Adams  v.  Lindseil,  X  B.  A  A.,  6B1 ; 
Macticr  v.  I'rith,  tt  Wund.,  103;  Levy  v.  Coke,  4  Ga..  1;  Brisbane  v.  Boyd,  i 
Paige's  Ch.,  17;  Averil  v.  Hedge,  13  Conn.,  428;  Hamilton  v,  Lyeawing  Ing. 
Co..  5  Pa.  St..  3.30:  Abbott  v.  gbepard,  34  N.  H.,  14;  Stockton  v.  Btockton, 
S3  Md  ,  lafl;  Chicago  E.  R.  Go,  v.  Done,  43  N.  Y.,  360;  Patta  v.  Whitehead, 
20  N.  J.  Bq.,  n5;  Kent's  Com.  (Olh  ed.),  MO.  The  agreement  is  held  to  date 
from  tlie  posting,  and  not  from  the  receipt  of  the  letter.  Potter  v.  Saunders,  6 
Hare,  1;  Briabane  V.  Boyd,  4  Paige's  Ch.,  17;  Vassar  v.  Camp,  11  N.  Y.,  441; 
Clark  V.  Dales,  20  Barb.,  43;  Palfi  v.  Garther,  9  Porter,  005;  ChUes  v.  Nelaon, 
7Dana,  281;  I*vy  V.  Coke,  4  Ga.,  1;  Averil  v.  Hedge,  12  Conn.,  434;  Beck- 
witb  V.  Cheever,  31  N.  H..  41 ;  Btyant  v.  Boone,  S5  Qa.,  438.  atntra,  McCul- 
loch  V.  Eagle  Ins.  Co.,  1  Pick..  278;  Hayer  \.  Middlesex  Lis.  Co.,  lO  Pick., 
aaC;  Gillespie  v,  Edmonaton,  11  Humph.,  653, 

When  time  made  a  duUitet  feature  of  Iht  iiontTad.'\  It  makes  no  difference 
what  the  natui'c  of  the  snbicct  matter  is,  the  time  for  the  performance  of  the 
agreement  will  be  regarded,  when  the  time  of  performnnce  appears  to  have 
been  mode  a  distinct  feature  of  the  tranKaciion.  GaiietsoD  t.  Vanloon,  3  Iowa, 
128. 

ffimf  of  mulu/Uil>/,  time  "of  the  esteaee,"'\  Where  there  is  a  want  of  mutual- 
ity in  the  obligations  arising  from  the  transaction,  in  equity  its  ncll  as  at  law, 
time  ia  of  the  eaaence.  Manghlin  v.  Perry,  35  Md.,  352;  Magoffin  t.  Holt,  1 
Duvall,  90. 

Mas/  »tipulafe  that  time  duiU  be  of  ihc  esseitee."]  Baron  Alderson  said  in  Hip- 
well  V.  Knight,  1  T.  &  C,  41.'5:  "I  do  not  see  therefore  why,  if  the  parties 
choose,  even  arbitrarily,  to  stipulate,  provided  both  of  them  intend  to  do  ao, 
for  a  particular  thine  to  Ik  done  at  a  particular  time,  such  a  stipulation  should 
not  be  carried  literally  into  effect  in  a  court  of  equity.  That  is  the  real  con- 
tract. The  parties  Md  a  right  to  make  it.  Why,  then,  should  a  court  of 
equity  interfere,  to  make  a  new  contract  which  the  parties  have  not  made  ?  " 
See,  also.  Slow  v.  Buaaell.  80  III.,  18;  Benedict  v.  Lynch.  1  John.'s  Ch.,  370; 
Kemp  V.  Humphreys.  13  111.,  573;  Prince  v.  Grifan,  37  id.,  514;  Potter  v.  Tut- 
tle,  32  Conu.,  513;  Baldwin  v,  Vanvorst,  10  N.  J.  Eq^,  S77;  Earl  v.  Halsey,  1 
McCarter  (N.  J.  Ch.).  332;  Qrigg  v.  Landia,  31  N.  J.  Eq.,  484;  Fessler's  App., 
7fiPa.  St.,  483.  Zabriskie,  Ch.,  said  in  Bullock  v.  Adams,  20  N.  J.  Eq.,  3B7:  "A  , 
court  of  equity  has  no  more  right  to  disregard  ao  expreaa  atiputation  that  time 
shall  be  of  the  essence  of  the  contract,  than  it  has  to  give  a  year,  or  ten  years, 
or  ninety-nine  years,  for  the  puyrpcnt  of  the  whole  or  of  one. half  of  the  pur- 
chase money  stipulated  for  in  cash,  if  it  should  appear  that  it  is  difficult  or  im- 
posiible  for  the  purchaser  to  pay  at  the  time  agreed  upon." 

8tipidiUion»  at  to  time;  examplet.  ]  The  following  cases  will  show  the  effect 
of  stipulations  as  to  tiraei  Jones  t.  Noble,  3  Bush  (Ky.),  Oi**:  Mason  v.  Payne, 
47  Mo.,  517;  Mitchell  v.  Wilson,  4  Edm.  Ch.,  697;  Heckord  v.  Sayre,  34  111,, 
142;  Bhuffletonv.  Jenkins.  1  Morris  (Iowa),  427;  Reed  v,  Brerr"""  fli  Pn.  St., 
460;  McClure  y.  King,  15  I^a.  An.,  330;  Gslc  v.  Archer,  43  Birb..  330;  Troy 
T,  Clarke,  80  Cal.,  41U.  Walworth,  Ch.,  s^d  in  Smith  v.  Wells.  7  Paige's  Ch., 
S3;  S.  C.  3  Edm.  Ch.,  78:  ''Although,  in  theory,  the  interest  is  supjjosed  to 
be  a  fair  equivalent  for  the  non-payment  of  money  at  the  time  agreed  upon,  we 
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§  1046.  The  Court  of  Chancery  seems  at  one  time  to  have 
gone  80  far  in  its  disregard  of  time  as  to  consider  that  it  was 
of  no  consequence  in  equity  :(/)  and  accordingly  Lord 
Thur]ow(A)  seeme  to  have  maintained  that  no  exi)ression 

(i>  OlbeoD  V.  PnlleiBon,  ] 
has  Men  thouKhl  an  erranS'>u>  isinirb 
Llojd  T.  Collett,  i  Bro.  C.  C. ,  166  n.  iSJ . 

all  know  that,  in  point  of  fact,  the  persODs  Co  whom  it  is  due,  frequently  Bua- 
tain  great  loGaes  iu  couBequence  of  the  disappointmeut  which  the  legal  rate  of 
iutcrext  cannot  compensate.  Oc  the  other  hand,  it  frequentlj'  happens  that  the 
perfecting  of  the  title,  and  the  delivery  of  the  posseasion  of  tiie  premises  at 
the  time  contemplated  by  the  purchaser,  is  of  essential  benefit  to  him,  which 
cannot  he  compensated  by  damages  which  are  ascertainable  by  the  ordinary 
rules  of  computing  damages.  It  would,  therefore,  not  only  be  unreasonable, 
but  entirely  unjust,  for  any  court  to  liold  that  parties,  in  making  executory 
contracts  nir  the  purchase  or  sale  of  real  estate,  should  not  be  permitted  to 
make  the  time  of  performance  au  essentJal  and  binding  part  of  the  contract  in 
equity,  as  well  as  at  law,  where,  as  in  this  caHe,  the  other  parly  was  fully 
apprised  of  the  intention  to  insist  upon  a  strict  performance  at  the  day.  Here 
there  waa  no  such  impossibility  as  might  not  have  been  foreseen  and  provided 
against  by  proper  care  and  vieilance.  Under  sueh  circumstances,  if  the  prop- 
erty had  very  much  increased  in  value  after  the  making  of  the  original  con- 
tract, the  defendant  is  fairly  entitled  to  the  benefit  thereof  under  the  agreC' 
ment  by  which  the  complainant  contracted  to  relinquish  all  claims  upon  the 
property,  either  at  law  or  iu  equity,  if  Ue  did  not  comply  with  the  terms  of 
the  a^ement  at  the  day.  And  as  there  Is  nothing  inequitable  or  unconscien- 
tious in  her  insisting  upon  this  part  of  the  contract,  I  think  the  vice-chancellor 
-nas  right  in  not  masing  a  new  contract  for  her,  contrary  to  the  understanding 
of  both  parties  when  tbej  entered  into  this  agreement."  Land  was  sold  under 
a  written  contract,  which  contained  the  following  covenant :  "  In  the  event  of 
failure  to  comply  with  the  terms  hereof  by  the  part}-  of  the  second  part,  the 
party  of  the  flrst  part  shall  be  released  from  all  obligations  iu  law  or  equity  to 
convey  said  property,  and  aaid  party  of  Che  second  part  shall  forfeit  all  right 
thereto."  The  vendee  failed  lo  make  his  payments  without  excuse,  and  a  court 
ef  equity  held  that  he  could  not  be  relieved  from  the  consequences  of  his  de- 
fault. Rhodes,  J.,  said;  "Courts  will  not  inquire  into  the  motive,  or  the  auffl- 
ciency  of  the  motive,  that  induced  the  parties  to  contract  that  time  should  be 
essential  In  the  performance  of  any  of  the  agreements  conl^ned  m  the  con- 
tract of  purchase.  But  if  it  appears  that  the  parlies  l|^ve  thus  contracted, 
courts  of  ec|uity  wilt  not  dlsrc^rd  the  contract  in  order  to  give  effect  to  some 
vague  surmise  that  all  the  vendor  intended  to  secure  by  the  contract  was  the 
payment  of  the  purchase  money,  with  interest  at  some  iudeflnile  lime."  Grey 
T.  Tubbs,  43Cal,,  3n9. 

Time  teas  httdto  be  of  the  emenceof  iJie  contrail  in  Hut  foUoicing  eauei:  "In 
case  of  the  failure  of  the  said  S.  to  pay  the  aforesaid  sums  of  money  at  the 
dates  aforesaid,  or  any  part  thereof,  to  the  said  L.,  his  heirs  or  assigns,  then 
the  said  S.  shall  forfeit  lo  the  said  L.  the  sums  already  paid,  and  no  deed  shall 
pass  for  said  land.  Held,  that  time  was  of  the  essence  of  such  a  contract. 
Snider  v,  Lehnherr,  5  Oregon,  385;  see,  also,  Westcrman  v.  Means,  13  Ba. 
St.,  97. 

Sow  lime  t/tall  he  reekoned-l  Where  the  contract  bore  an  impossible  dale — 
e.  g..  February  30,  the  time  was  held  to  be  reckoned  from  its  delivery.  Styles 
T.  Wardle,  4B.  &C.,e03. 

To  tay  tim-e  is  regarded  in  thi*  court,  at  at  lam,  i»  quite  impogaible.]  This  is  the 
language  of  Lord  Eldon  in  Scton  v  Slnde.  7  Ves.,  205.  Stipulations  having 
K'fi ;  I  nee  to  time  merely,  are  conelnitd  liberally  by  courts  of  equity,  unless  it 
Is  a..itiucily  made  to  appear  that  it  »iis  lliu  design  of  the  parlies  to  make  time 
of  the  .■^H.'i.ce."  Bruuflcid  v.  Palmer,  7  Blackf.,  227;  Slalhews  v.  Gillie,  1 
Iowa,  -5  :  Hoffman  v.  Ilumner,  7  N.  J.  Eq.,  3(13;  Kirchwal  v.  Swope,  6 
Monr.,  „M;  Ewiag  v.  Course,  6  Ind.,  313;  Keller  v.  Fisher,  7  id.,  718;  Jones 
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in  the  contmct  could  make  time  o(  the  original  essence 
of  it.  Lord  Kenyon,  M.  R.,  however,  maintained  the 
contrary  :{^)  Lord  Thnrlow's  doctrine  was  doubted  by 
Lord  Eldon  :(m)  and  accordingly  express  stipulations  render- 
ing time  of  the  essence  have  repeatedly  bt-en  maintained  as 
valid  and  binding  in  equity,  (ti)  in  respect,  for  instance,  of 
covenants  for  the  I'enewal  of  lease9,(o)  and  stipulation  as  to 
the  time  for  jjayment  of  the  deposit(^)  or  tlie  balance  of 
the  purcIiase-money.(i?)' 

(I)  Mackretbr.  Marlar,  I  Cax.SSS  {o)  llaynlMtm  t.  GaV>  Ho>plta1,3VeB.,lSfi. 

(m)  In  >e(Dn  r.  Blade,  7  Vm  .  270.  (p)  H.ineyman  v.  Marr^at.  21  Beai ,  14,  M. 

(»)  tladBOD  r.  Burtram  SHad.,UO;  Llajd  iq)  BarclnrT.  MeBHnwer.SS  W.B.,S32itt 

V.  Rlpiiingale,  died  1  V.  t  C.  Ex  ,U0.  L,  J.  uh.,  449. 


T.  RobinB,  39  Me,,  y51;  Wollon  v.  Wilson,  3(1  Miss..  676;  Younger  t.  Welch, 
%i  Tex.,  417;  Runnels  v.  Jackson,  1  How,  (Miss.),  385;  White  t.  Butcher,  0 
Jonea  Eq..  SSI;  Smote  v.  Rea,  lU  Md,,  8SB;  H&nuah  v.  Ratekiu,  48  lU.,  463; 
Miller  v.  Miller,  25  N-  J.  Eq.,  354;  Converse  v.  Blumrich,  14  Mich..  106. 

BUpuiatifin  a»  to  time  inaerUd  an  a  penatlp  mtrely.']  Where  there  is  a  stjpula- 
tioD  (hat  B.  i>arty  slial]  forfeit  his  rights  under  the  .contract  in  case  of  deiault, 
and  It  is  clearly  Hhown  that  such  stipulntion  was  inserted  as  a  penalty  merely, 
to  induce  more  prompt  performance  ot  the  contract,  and  where  the  party  lu 
default  has  given  a  reasonable  excuse  for  the  delay,  and  has  acted  thronghout 
in  good  faith,  and  the  other  party  has  sustaioed  do  damage  by  the  delay,  spe- 
cific performance  will  be  decreed.  Quiun  v.  Roath,  57  Conn.,  II;  see,  also, 
Scarlett  v.  Stein,  40  Hd.,  513;  Btcele  v.  Branch,  40  Cal.,  8;  Mootev.  Bcrinen, 
SttMicb.,  SOO. 

7V>n«  icithin  which  a  eonlraet  it  to  be  peiformtd.'l  Pormeriy  equity  paid  little 
atlealion  to  the  mere  waDt  of  puncttiahty,  and  carried  the  doetrme  of  relief 
to  an  extravagant  length.  Judge  Story  says,  in  Story's  £^.  Juris.,  §  780: 
"Equity  went  beyond  the  true  liraita  to  which  every  jurisdiction  should  be 
confined,  as  it  amounted  to  a  substitution,  pro  tanto,  of  what  the  parties  had 
not  contracted  for.  But  the  tendency  of  the  modem  decisions  is  to  brin^  the 
doctrine  williin  such  moderate  bounds  as  seem  clearly  indicated  hy  the  princi- 
ples of  equity,  and  hy  a  reasonable  regard  to  the  common  accidents,  mistakes, 
inflrmlties  and  inequalities  belonging  to  all  human  Iran  sac  lions."  Sec,  also. 
Drew  V.  Hanson,  6  Ves.,  678;  Halney  v.  Grant,  13  Ves.,  76;  Linton  t.  Potts,  B 
Blackf..  396;  Bowycr  v.  Bright,  13  Price,  703;  Barnard  v.  Lee,  97  Mass..  98. 

Time,  lunn  Tegiirdeil  at  laief]  At  law,  the  plaintiff  must  show  performance 
within  a  reasonable  time  ;  and  in  cases  where  the  time  is  fixed,  he  must  show 
pcrfr>rmance  within  such  lime.  Berry  v.  Young,  2  Esp.,  640.  n;  McCulloch 
v.  DawMjn.  1  Cart.  (Ind.),  418;  Stowell  v.  Robinson,  3  Bing.  (N.  C.j,  928; 
Wilde  V.  Fort,  4  Taunt.,  334;  Alexander  v,  Godwin,  1  Bing.  (N.  C),  671; 
O'Eaue  v.  Kiser,  25  Ind.,  108. 

Tiine,  how  rfgardedin  eqiiHgT]  Equity  holds  time  to  be  prima  facit,  non- 
essential. Scton  V.  Slade,  7  Ves.,  278;  Radcliffe  t.  Warrington,  13  Ves.,  836; 
Parkin  v.  Ihorold.  16  Beav,,  69;  Pincke  v.  Curtis,  4  Era.  C.  C,  829.  In 
Peters  V.  Delaplnine,  49  N.  T..  367.  Church,  C.  J.,  said;  "The  time  within 
which  actions  may  be  brought  for  specific  performance  of  contracts,  has  not 
been  extended  by  implication  by  the  statutes  prescribing  a  time  within  which 
the  action  must,  in  all  cases,  be  brought.  The  question  still  remains,  and  must 
he  decided  in  esch  action,  although  brought  within  the  statutory  limit  as  to 
time,  whether,  u;iil',r  the  peculiar  circumstances,  equity  and  ^od  conscience 
require  tiiat  tbn  '  ;■•  ract  shall  be  specifically  perfnniieci,  or  wiiether  the  party 
shall  Ir'  li'ft  !(•  I)'  I  iiii'iiv  at  law  for  thi-  iion-]ierfurmance."  Pee,  also.  King 
V.  Hanii;ii.>i,  4  1'ut.  (V .  ^  ).  :ni- 

'  It  i:t  clcail>'  iho  ri'  •■  l':\iX  equity  will  not  disregard  the  mapifutit  Iijtuutionof 
the  parties.    It  is  uui^  rciiuired  that  they  shall  make  time  essential  to  induce 
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§  1047.  In  order  to  render  time  thus  essential,  it  must 
be  clearly  and  expressly  stipulated,  and  must  also  have 
been  really  contemplated  and  intended  by  the  parties  that 
it  shall  be  so  :  It  is  not  enough  that  a  time  is  merely  men- 
tioned during  which  or  before  which  something  shall  be 
done. 

§  1 04H.  Tht^refore  in  a  case  where  the  contract,  dated  the 
23d  of  October,  was  to  grant  a  new  lease  "upon  condition" 
of  the  intending  lessee  paying  on  or  before  the  end  of  the 
month  a  premium  of  1,000  guineas,  Lord  Eldon  nevertheless 
refused  (on  an  interlocutory  application)  to  treat  the  period 
limited  by  the  contract  as  essential,  considering  that,  upon 
the  facts  of  the  case,  the  amount  of  the  premium  was  really 
the  only  thing  contemplated  by  the  parties,  and  that  there 
was  nothing  to  show  that  payment  at  a  particular  day  was 
the  obiect.(r) 

So,  again,  where  a  day  was  specified  for  the  delivery  of 
the  abstract,  it  was  held  non-essential,  although  the  pur- 
chaser upon  its  expiration  immediately  refused  to  pro- 
ceed:(s)  and  in  Parkin  v.  Thorold,(^)  where  a  day  had  been 
specified  for  the  completion  of  the  contract,  Lord  Romilly, 
M,  R.,  held  it  to  be  non-essential,  though  in  so  doing  he 
differed  from  the  previous  observations  of  Lord  Cranworth, 
made  (when  V.  C.)  in  the  same  case  at  an  earlier  stage.(ii)' 

(r)  Heorne  Y  Tenant  IS  Vet.,  !fn.  JmbsI,  H.  R.,  In  Barclsv  t.  UesuDEer,  S3 

II)  Hot)ert«  V.  Bfrry,  IB  Be*T.,  31.  affirmed    W,  S,,  COi;  <»  L,  J.  Ch„  4M. 

S  De  O.  H.  &  U..  SS4.    consider  Venn  v.        (u)  Puliln  t.  ThoniJd,  3  Sim.  N.  3.,  1.   D1>. 

Cattell,  ITL  T..  MS.  tlngulah  Barcliv  v.  UeaMn«T,  »  W.  H« 

(()  IS  Beav..  K;  but  set  the  Jadgment  of   sra;  ii  L.  J.  Cb.,  U9, 

the  court  to  so  consider  it.  Scott  v.  Pielda,  7  Ham  ,  90  (2d  pt.);  Benedict  v. 
Lynch.  IJohn.'a  Ch.,  370;  Doar  v.Gibl>es,  1  Bailey's  Ch.,  871;  Wells  v.  Smith, 
TPaige,  32  A  moat  powerful  argument  in  favor  of  the  law,  as  it  now  atands, 
was  made  by  Lord  Loughborough  in  Lloyd  v.  Collett,  4  Bro.  C.  C  469. 
"  There  is  a  difficulty, "  aaid  his  honor,  "  to  comprehend  how  the  essentiala  of 
a  contract  ahould  be  different  in  equity  and  at  law.  It  is  one  thing  to  say  the 
time  is  so  essential  that,  in  no  caae  in  which  the  day  has  been  by  any  means 
suffered  to  elapse,  the  court  would  relieve  against  it  and  decree  performance. 
The  conduct  of  the  parties,  inevitable  accident,  etc.,  might  induce  the  court  to 
relieve.  But  it  is  a  different  thing  to  Bay  the  appointment  of  a  day  ia  to  have 
no  effect  at  all;  and  that  it  Is  not  in  the  power  of  the  parties  to  contract,  that 
if  the  agreement  is  not  executed  at  a  particukr  time,  they  shall  be  at  liberty  to 
rescind  it."  "  I  want  a  case  to  prove  that  where  nothing  has  been  done  by  the 
parties,  this  court  will  hold,  in  a  contract  of  buying  and  selling,  the  rule  that 
the  time  is  not  an  essential  part  of  the  contract.  Here  no  step  had  been  taken 
from  the  day  of  the  sale  for  six  months  after  the  expiration  of  the  time  at  which 
the  contract  was  to  be  completed.  If  a  given  deffu'li  will  not  do,  what  lenrih 
of  time  will  do!  An  equity  arising  out  of  one'e  own  neglect!  It  ia  a  singtOai 
head  of  equityl" 

■  Wells  V.  Well*,  8  Ired.'s  Ch.,  5B9;  Runnels  v.  Jackson,  1  How.  (Miss.),  888; 
Attomey-Oenertil  t.   Purmont,  5  Paige.   630.     But  in  Benedict  t.  Lynch,  1 


LnOQl^lC 


THE   LAPSE  OF   TIME.  617 

Lapse  at  time  in  payment  of  the  purchase-money  may 
generally  be  recompensed  by  interest  and  costs-CB) 

§  1049.  Time  may.be  implied  as  essential  in  a  contract, 
from  the  nature  of  the  subject-matter  with  which  the  parties 
are  dealing.  "If,  therefore,"  said  Alderson,  B.,{m)  "'the 
thing  sold  be  of  greater  or  less  value  according  to  the 
effluxion  of  time,  it  is  manifest  that  time  is  of  the  essence 
of  the  contract :  and  a  stipulation  as  to  time  must  then  be 
literally  complied  within  equity  as  well*  as  in  law."  In 
respect  of  reversionary  intereats,  therefore,  it  is  held  to  be 
of  the  essence  of  jnstice,  that  contracts  for  sale  should  be 
executed  immediately  and  without  any  delay,  (a;)  unless 
indeed  the  terms  of  the  contract  are  such  as  to  show  that 
the  parties  contemplated  the  possible  occurrence  of  a  delay, 
and  intended,  in  the  event  of  that  delay  occuring,  to  keep 
the  bargain  alive.(y)' 

§  1090.  So,  again,  where  the  subject-matter  is  from  its 
nature  exposed  to  daily  variation,  the  court  inclines  to  hold 
time  to  be  material,  as  in  the  sale  of  the  stock  in  a  public 
house,(2)  in  contracts  for  granting  annuities  on  live8,(o)  and 
in  purcliases  of  government  8tock.(6)'' 


b^f 


n  T.  Rogen,iBTo.  C.  C  ,  asi:        ib)  Uuliiret  t.  Rothgchlli).  IS.  AS.,G9').  See 
incock.  *  VeB..  667.  kUo  Lewis  r.  Lord  Leohmere,  10  Moil.,  MS 

'.  MllDSr.SC.  P.  D,  31S.    8«e 


Jotin.'s  Ch,,  370.  a  clause  to  the  effect  that  if  the  plainlif  failed  in  eilher  ofhi» 
pagnwitiii  OU  agreement  tnu  (o  be  uuiil,  was  thought  to  be  abundautly  distinct, 
and  tfl  render  time  of  tLe  essence  of  tbe  contract.  See  Mitcbell  v.  Wilson,  4 
Edw/s<h..  HS7. 

'  Time  is  of  ibe  essence  of  tbe  contract  wherever  it  appears  material  lo  the 
partifg,  uiid,  therefore,  where  tbe  \alue  of  the  property  baa  greatly  diminished 
and  iQjustice  might  be  done,  equity  wiU  not  decree  &  specific  performance. 
McKay  v.  Carringlon,  I  McLean,  30.  Therefore,  In  Pillow  v.  Pillow,  8 
Humph  ,  644,  wbere  it  was  agreed  between  a  judgment  creditor  and  debtor, 
Ibal  tbe  latter  should  pay  the  judzmcnt  in  laud,  at  a  Talue  to  be  fixed  by  per- 
sons dewgniited,  and  the  debtor  defeated  the  performance  of  the  agreement 
until  his  land  bad  risen  in  value,  it  was  held  that  he  could  not  maintain  a  bill 
to  compel  a  specific  performance  of  the  agreement.  See,  also.  Holt  v.  Rogers, 
8  Pet..  420,  And  n'here  land  bae  been  purchased  to  sell,  and  sucb  a  pur^Kise  a 
lawful  one,  which  may  be  considered  by  a  court  of  chancery,  time  will  be 
deemed  of  the  essence  of  the  contract.  SlcKay  v.  Carrington,  1  McLean,  60; 
eee  Jnnes  v.  Kobbins,  20  Me  ,  351. 

'  '■  It  seems  tbe  doctrine  of  the  court  that  in  almost  every  case,  except  the 
purchase  of  lands  in  fee  simple  (but  in  that  case  only  by  express  agreement  ; 
8ug.  V.  &  P..  2113).  time  will  be  considered  as  of  the  essence  of  a  contract. 
The  cases  establish  that  it  will  be  considered  essential  in  the  purchase  of  a 
house  for  residence  (Levy  v.  Linds,  B  Men.  8iJ,  or  of  lands  or  houses  for  tbe 
purposes  of  trade  (CoslafceT.  Till,  1  Riiss.,o79;  Walker  v,  Jeffreys.  I  Ha.,  341], 
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§  10;S1.  And  so.  again,  where  the  object  of  the  contract 
ia  a  commercial  enterprise,  the  coart  is  strongly  inclined  to 
hold  time  to  be  essential,  whether  the  contract  be  for  the 
parchase  of  land  for  such  pnrpose,  or  more  directly  for  the 
prosecution  of  trade. (c)  This  principle  has  been  acted  on 
in  the  matter  of  a  contract  respecting  land  which  had  been 
purchased  for  the  ei-ection  of  mills,  (^)  and  in  several  cases 
of  contracts  for  the  sale  of  public  houses  as  going  con- 
cerns.{c)  For  the  purchaser  of  a  public  house  presumably 
buys  it  for  the  purpose  of  carrying  it  on,  and  it  would  be 
ruinous  to  him  if  he  were  kept  out  of  it.(/) 

§  1053.  The  same  principle  applies  with  especial  force 
to  contracts  relating  to  mines.  The  nature  of  all  mining 
transa^itions  is  such  as  to  render  time  essential :  for  no 
science,  foresight,  or  examination  can  afford  a  sure  guar- 
antee against  sudden  losses,  disappointments,  and  reverses, 
and  a  person  claiming  an  interest  in  such  undertakings 
ought  therefore  to  show  himself  in  good  time  willing  to 
partake  in  the  possible  loss  as  well  as  profit,  (f?)  So  in 
sevei'at  cases  time  has  been  held  of  the  essence  in  contracts 
for  tlie  sale  of  mines  and  works.(A) 

§  1053.  Again,  where  the  contract  had  relation  to  the 
supply  of  coal,  and  eleven  months  were  allowed  to  elapse 
before  filing  the  bill,  the  article  being  one  flnctunting  from 
day  to  day  in  its  market  price,  the  court  helil  the  delay  a 
ground  for  declining  its  interference -.(/)  and  where  the 
contract  contemplated  the  payment  of  moneys  to  be  applied 

(gl  Walker  T.   Jtfttej*.   1   Ha.,  S41.  US;  oMfr.  Tnrton,  1  T.  ft  C  C,  C  ,  110,  and  Id 

Cofilake  t.  Till.  1  Kuan.,  3TR.  Clegg  v.  EdmoDdeou,  8  De  O.  M.  A  U.,  S14. 

(d)  Wright T.  Howard.  IS.  *8„  190  (S)  Parker  v .  rrllli,  ■  ""    * 

(e)  SBnton  T.Mapp.aColl.,SS8(TheTBthB  Lord  ELdon  In  Oily  of 


ray  v.  Brainf',  »  Beav.,  fiTS;  and  cf,  BtKla 
Vfillams,  4  Do  U    M.  *  U  .  87^;  ClegK 


CowieB  T.  Gale, 

tndgmantorUall,  v.i;.,m  Yiesuiny.  aaTaue.  si  n  .  ii.,  o,a,  i«j;  iiiannrooK  t.  KiCDsraaon. 

DCh  D.,;«I,  andClaTdoDT.  GreaB,  L.  1L3  33  W.  R,  01:  Inlia,  i  1(jT8. 
C.  P.,  611.  (1)  I'ollard  V    CUvton,  1  K.  A  J.,  ua;  per 

If)  PiirJsmea,I,.J..lnOawle>T.aalo,L.  Lord  Rsilesdile  In  Croltoii  t.  OnoBbT.a  Sch. 

E.7Ch,lS.  ft  Ler,  (KH     cr.  HiLKhaiDT.  LlBwellro,  81 

(ffi  Per  Knlgbl  Brace.  L.  J  ,  In  Frender-  W.  It ,  S70,  768;  IdIYb,  |  HITS. 

in  dealing  for  reversionary  intcreste  (Newman  r.  Rogeta.  4  B.  C.  C  ,  391),  or 
concurrent  leases  (Carter  v.  Dean  of  Ely,  7  81m.,  211),  where  Uie  contraot  is 
for  the  grant  of  an  annuity  for  the  life  of  an  individual  (Wilhy  v.  Cottle.  T.  & 
R,,  HI),  and  in  covenants  to  renew  leases  for  lives  or  yean  {Ealon  v.  Lyon,  8 
Ves.,  690).  where  the  contract  relates  to  stock  in  the  public  funds  (Forrest  v. 
Elwes,  4  Ves,,  492),  or  where  there  is  a  reference  to  arbitrators  as  (o  the  price 
(Morse  v.  Here«t,  6  Mad..  27).  or  ivhere  the  vendors  are  an  ecclesiastical  cor< 
poratlon  or  other  fluctuating  body.  Carter  v.  Dean  ot  Ely,  «it  *up."  Batten 
Spec.  Per.,  138,  137;  see  Southern  Life  Ins.  Co.  v.  Cole,  4  Flor.,  359. 
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towards  obtaining  patents,  time  was  from  the  natnre  of  the 
object  in  view  held  to  be  of  *"*>«  essence.  (,?") 

g  1034.  So,  again,  where  a  ^ntract  specified  a  time  by: 
which  calls  were  to  be  paid  up,  or  in  default  the  shares 
were  to  be  forfeited  ;(^)  and  where  a  contract  gave  an 
option  to  be  exercised  before  a  certain  time  to  convert  loan 
notes  into  shares  :(I)  in  both  these  cases  time  was  from  the 
nature  of  the  subject-matter  of  the  contract  held  to  be 
essential. 

§  103S.  The  case  of  Macbride  v.  WeekesCm)  is  a  strong 
illustration  cff  this  principle  ;  for  there  the  plaintiflE  by  the 
contract  undertook  to  purchase  a  field  adjoining  his  own, 
to  procure  an  assignment  of  a  term,  and  to  do  other  things 
which  usually  require  time  :  but  the  natnre  of  the  subject- 
matter  of  tlie  contract,  which  was  a  colliery,  was  held  to 
make  time  of  the  essence  of  the  contract,  to  the  extent  of 
rendering  it  incumbent  on  the  vendor  to  use  his  utmost 
diligence  in  completing  the  contract,  and  giving  the  i>ur- 
chaser  a  right  to  decline  completing,  if  the  vendor  failed  in 
80  exerting  himself.  In  this  case  the  purchaser,  after  little 
more  tlian  two  months  had  elapsed  from  the  date  of  the 
contract,  gave  the  vendor  notice  that,  unless  he  completed 
it  within  another  month,  the  purchaser  would  rescind,  and 
the  time  so  limited  by  the  purchaser  was  held  to  be,  under 
the  circumstances,  reasonable. 

§  1056.  The  essentiality  of  time  may  also  be  implied 
from  the  surrounding  circumshinces  connected  in  each  case 
with  the  particular  contract,  (re)  Thus  where  a  man  pur- 
chasing a  house  with  the  object  of  immediately  occupying 
it  as  his  own  residence  stipulated  in  the  contract  that  pos- 
session should  be  given  on  a  specified  day,  and  the  vendor 
failed  to  show  a  good  title  by  that  day,  it  was  held  that  the 
stipulation  as  to  time  was  of  the  essence  of  the  contract,  (o) 
and  the  vendor,  though  lie  offered  actual  possession,  failed 
to  enforce  specific  performance.  (^)  Possession  in  such  a 
contract  means  possession  with  a  complete  title  previously 
shown,  (j) 

(i)  Paynev.  Banoer.IBL.  J.  Ch.sn.  (n)  Ferrnnier.  L.  J.,  Id  RobarU  t.  Ben;, 

III)  Sparks  T.  LlTerpool  Walarnork>  Co.,  S  Uu  U.  H.  A  0.,S81. 

18Vbb..4K.  id)  Bee  HeAje  v.  Duke  of  MoBtroAe,  M 

til  unrapbell  v.  London  &  Brighton  B&Il.  Beav.,  <S. 

varCo.&H.  A.,MS.  G2a.  (pi  Tiller  v.  Tbomu,  L.  R.SCb.,BI. 

(fnj  13  Boa-v.,   BBS,   OSB;   et.   Hniham  T.  tq)  FerBolt  L.J.,L.  B.S  Cb.,e8.    As  to 

Uawellyn,  11  W.  B.,  MO,  708;  Bn<l,u  to  U»  ■  pouMsloD,' *«« «1bO lAke  V.  Dean, 38  Bear., 

iioilce,liifn,  iioeietuq.  «II. 
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§  1037.  The  later  case  of  Webb  v.  Hiighea{r)  is  not  at 
variance  with  this  principle,  bat  iUuBtrates  a  limitation  of 
it.  There,  too,  the  house  and  land,  the  snbject-inatter  of 
the  contract,  were  required  by  the  purchaser  for  immediate 
residential  occupation,  but  the  conditions  of  sale  after  nam- 
ing a  day  for  completion  went  on  to  provide  that  if,  from 
any  cause  whatever,  the  purchase  should  not  then  be  com- 
pleted, the  purchaser  should  pay  interest  on  the  unpaid 
pnrchase-money  from  that  day  until  the  actual  completion 
of  the  purchase ;  and  it  was  accordingly  held  that,  inas- 
much as  parties  to  the  contract  evidently  contemplated  the 
possibility  of  the  completion  being  postponed  beyond  the 
day  named,  time  was  not  of  the  essence.  The  ratio  deci- 
dendi of  this  case  is  obviously  applicable  whatever  the 
nature  of  the  subject-matter  of  the  contract,  and  it  has 
accordingly  been  applied  even  to  the  sale  of  a  reversionary 
interest,  (s)' 

§  10;SH.  Again,  where  the  members  of  a  company  in 
general  meeting  agreed  to  certain  conditions  on  which  dis- 
senting members  should  be  allowed  to  retire  from  the  com- 
pany, and  one  of  those  conditions  fixed  a  date  by  which  the 
option  to  retire  was  to  be  declared,  tlie  House  of  Lords  held 
that  that  date  was  so  essential  a  part  of  the  an-angement, 
that  the  directors  had  no  power  to  allow  any  member  to 

<r^  L.  R.JO  Kq.,  181.  (t)  Patrick  V.  UilD«T,3C.  P.  D.,»S. 

•  miere  rut  time  Atu  been  dea'gnaUd.]     An  action  forapeciflc  pprft 
Dot  be  maiDtamed.  wbcre  no  lime  has  been  dcsigOAtcd  for  Uiu  perrc 
the  conlmct.    Potts  v.  Wliitebead,  30  N.  J.  Eq.,  55. 

CoiUracIa  fin- the  tale  of  real  estate;  time  not  vtiiall!/  "of  Che  etwnee.'"]  In 
aucb  cases  tue  intent  usually  is,  that  the  purchase  shall  he  completed  within  a 
reasonable  time  under  the  surrounding  circumstances  of  the  case,     liader 


Neal,  13  W.  Va.,  874;  Chadwell  v.  Winston,  3  Tenn.  Cii.,  110;  Abbott  v. 
L'Hommcdien,  10  W.  Vs.,  677. 

Pat  tA  proof  IJiat  time  icat  "  of  the  eioenee."]  In  an  action  for  apeciflc  perform- 
ance, parol  evidence  may  be  introduced  to  show  that  time  iras  to  be  considered 
as  of  the  essence  of  the  contract  when  it  was  made.  King  v.  Riickman,  20 
N.  J.  Eq.,  81G. 

When  perfonnanee  mtlnii.  a  given  tinif.  material.]  Time  ia  of  the  essence, 
where  the  other  party  would  be  seriously  injured  by  a  non-performance  within 
the  stipulated  time.  Doar  v.  Oibbcs,  Bailey's  Eii.,  371  Or,  whenever  from 
change  of  circumstances,  a  performance,  which  would  alone  answer  the  ends 
of  Justice,  has  become  impossible.  Pratt  v.  Low,  S  Cranch,  468;  Longworth 
T.  Tiiylor,  1  McLean,  385;  Garnett  v.  Macon,  Q  Call..  30B.  See  as  examplea 
where  time  waa  held  material,  Hipwell  v.  Knighl,  1  Y.  &  C.  En.,  401 ;  New- 
man V.  Bogera,  4  Bro.  C.  C.  891 ;  Mcrritt  v.  Brown,  19  N.  J.  Eq.,  a»6;  Gall  v. 
Archer,  42  Barb.,  320;  Edwards  v.  Atkinson,  14  Tot,  373. 
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retire  who  tad  not  declared  his  option  within  the  limited 
tinia{i) 

§  1939.  Where  hardship  would  result  from  considering 
time  immaterial,  aa  where  delay  in  completion  wonld 
involve  one  of  the  parties  in  a  seriona  liability  or  loas,  the 
conrt  will  incline  to  conaider  time  as  being  of  the  easence. 
Thus  where  a  tenant,  withont  any  definite  interest,  agreed 
for  the  sale  of  his  goodwill  and  business  to  a  piirchoser  to 
be  completed  on  the  25th  of  March,  that  day  was  considered 
essential,  inasmuch  as  if  the  contract  were  not  then  com- 
pleted, the  vendor  might  render  himself  liable  as  tenant  for 
the  ensuing  year.f?()  And  so,  again,  where  the  body  to  par- 
ticipate in  the  purchase -money,  being  a  chapter,  was  liable 
to  variation,  non-payment  of  the  consideration  money  at 
the  specified  time  was  held  fatal  to  the  subsistence  of  the 
contract,  (b)' 

§  106O.  Where  the  vendor  stipulates  tliat  time  shall  be 
of  thetssence  in  respect  of  some  of  the  conditions  in  his 
favor,  the  court  inclines  to  hold  it  essential  in  respect  of 
others  alao  against  him.  Vendors  so  stipulating  for  the 
essentiality  of  time  in  their  favor,  "cannot  fairly,"  said 
Knight  Brace,  V.  C,  "complain  of  being  held  strictly  to 
the  conditions  themselves  *  *  *  The  plaintiffs'  proix)- 
sitiDn  is  that  the  purchaser  shall  be  held  by  a  cable,  and  the 
vendors  by  a  akein  of  ailk."('''')  Accordingly  where  it  was, 
by  one  clanse  of  the  contract,  provided  that  the  vendors 
should  deliver  the  abstract  to  the  purchaser  within  twenty- 
one  days  from  the  date  of  the  contract,  and  by  another 
clause,  that  the  purchaser  should  send  in  his  requisitions 
T^ithin  twenty-eight  days  from  the  delivery  of  the  abstract, 
and  in  this  i-espect  time  should  be  of  the  essence  of  the  con- 
tract; and  the  vendors  did  not  deliver  the  abstraci;  until 
more  than  two  months  after  the  date  of  the  contract;  the 
court  refused  to  hold  the  purchaser  bound  to  comply  with 

(»  Honldawortb  t.  Etous,   L,  B.IB,  L.,  Cb.  D.,SSa:  RoberM  t    PtirrT,3  De  G.  M.  A 

W  G.,  19i;Ml.  Leon.  VBnil,2-i7 

(t<)  Coatake  v.  TlU.l  Rnn-STS:  Wella  v.  tm  Uanerr  Dean  of  Bl;.  7Htm  ,:n. 
Xaiweir  (No.  I),  MBSBT..  lag,  alBrmed  S3  L.  (»)  tjeatoa  r.  Uapp.  3  Coll.,  Ue,  tM. 
J-Cli.,«,  IIW.B.,  B4t;  Qnen  v.Sevln.lS 

'  Doar  V.  Qibbcs,  1  Bailev's  Ch„871;  Colcock  v.  Butler,  1  DesaBu..  307, 
when:  ihe  court  refuaed  lo  aeccea  BpeciUc  performance  of  a.  contract  for  the 
Hale  of  a  house,  where  there  had  been  a  delay  of  el^Iit  months  in  cumpleting 
the  houBe,  which  had  greatly  depreciated  in  the  mcaDtimc.  See  Jackson  v. 
Edwards,  22  Wend.,  496. 
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the  stipnlation  as  to  the  time  for  sending  in  requisitions, 
holding  that,  in  such  a  case,  the  time  for  taking  the  objec- 
tions, and  the  mode  in  which  they  are  to  be  considered  as 
waived,  shoulil  depend  upon  the  general  principlea  of  the 
coiirt.(j^j 

§  1061  Where  thecontractcontainsstipulationsinfavor 
of  one  party  and  not  of  the  other, — as,  for  instance,  an 
option, — or  is  in  anywise  unilateral,  the  court,  if  it  does  not 
consider  time  as  originally  of  the  essence,  wiU,  as  we  shall 
hereafter  see,  look  at  it  with  more  than  nsual  strictness,  (y) 

2.  Time  engrqfted  by  notice. 

§  1063.  Where  time  was  not  originally  of  the  essence  of 
the  contract,  but  one  party  bas  been  guilty  of  gross, 
vexatious,  unreasonable,  or  unnecessary  delay  or  default  in 
relation  to  it,  the  other  party  becomes  entitled  to  limit  a 
reasonable  time  within  which  the  contract  shall  be  perfected 
by  tlie  other ;  and  in  default  of  obedience  to  such  notice  the 
coxirt  will  not  enforce  specitic  performance,  but  will  leave  the 
parties  to  their  strictly  legal  rights.{z)'  It  is  to  be  observed 
that  it  is  only  when  sucli  delay  or  default  has  happened 
that  tins  right  occurs.  There  is  no  general  right  in  either 
party  to  limit  a  time. 

g  1063.  This  beneficial  principle  is  of  comparatively* 
recent  introduction.  In  a  case  before  Leach,  V.  C,  in 
1S21,  he  did  not  consider  it  to  be  then  decided  that  time 
could  thus  be  made  essential  by  subsequent  notice  ;(a)  iind 
whei-e  clear  notice  had  been  given  that  a  purahaser  would 
insist  on  completion  by  Hie  time  specified.  Lord  Erskine 
had  previously  refused  to  consider  time  aa  of  moment  in  the 
contract.(J)    But  the  principle  is  now  well  established. 

§  1004.  It  is  not,  of  course,  possible  for  either  party 
arbitrarily  and  suddenly  to  put  an  end  to  negotiations  as  to 
title,((')  or  other  matters  pending  between  the  parties.  The 
time  specified  by  the  notice  miist  be  reasonable,  /.  e.  long 

(z)  Upp«r(oiiT,NlekDl«tD.  L  R  6  Cll.,  436,  t.  Ijunb,  9  Buht..  S(B;  Kokea  v.  Lord  Kit 

(p)  F>>:u  lafn,  }  ]0;3.    As  to  the  exurciBB  iif  morey,  1  Db  <).  &,  Sm.,  Ut. 

optlonB.SL'C  HUBST.  Barcon,  L.  R.  1  Eq,l<l       (n)  Koynolila  v.  NeJson,  a  Mad.,  ;S. 

(leMeJ.Hiid  AusUnr.  Tawner,  L.  R.  icb.,        (fr)  RuictltTa  T.  WRriioglon,  11  Vas..  »«. 

14S  (puroHaBei.  (e)  Ta;lar  v,  Bniwu.  t  B«av.,  ISO;  Ureea 

(i)  lijlor  V.  Brown,  3B«ar.,  ISO;  Benion  v.  Sevin,  ISCh.  ■>.,  .^Sft. 

'  Wiswall  V.  McQowan,  1  Hofl.'s  Cb.,  1!5,  expresses  predsely  this  principle. 
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enough  for  the  proper  doing  of  the  things  required  to  be 
done:(rf)  if  it  be  not  so  (and  the  question  of  reasonableness 
mnst  be  determined  as  at  the  date  when  the  notice  is 
given[e]),  the  notice  will  fail  in  engrafting  time  into  the 
essence  of  the  contract.  Thus,  in  one  case,  six  weeks, 
being  a  less  time  than  the  vendor  took  to  furnish  the 
abstract,  were  held  to  be  an  unreasonably  short  time  for  the 
vendor  to  insist  on  the  purchaser's  completing,  and  the 
notice  was  therefore  inoperative  ;(^)  in  another  case,  four- 
teen days  were  held  not  to  lye  a  reasonable  time  within 
which  to  require  the  jilaintiffs  to  produce  a  deed  and  com- 
plete the  title  ;(^)'  and,  in  another,  where,  after  negotiations 
as  to  the  title  had  been  going  on  for  upwards  of  three  years, 
the  purchaser  gave  n(»tice  that,  unless  a  good  and  market- 
ahle  title  were  shown  and  made  out  within  five  weeks  he 
would  treat  the  contract  as  at  an  end,  the  notice  was  held 
held  unreasonable  and  bad.{/i) 

g  1005.  But  where  a  vendor  has  previously  refused  to 
remove  an  objection,  a  time  which  would  be  unreasonably 
short  in  the  tirst  instance  for  the  removal  of  it  may  then 
hw-ouie  a  reasonable  period,  after  which  the  purcliaser  may 
treat  the  contract  as  rescinded.f/)    ' 

§  1066.  Again,  where  a  notice  to  rescind  was  waived  in 
case  evidence  requisite  to  prove  the  title  was  produced  im- 
mediately, the  evidence  not  having  been  produced,  the  bill 
was  disniissed,(y ) 

§  1067.  And  the  nature  of  the  contract  X'endering  expe- 
dition obligatory,  may  make  reasonable  a  notice  which 
would  otherwise  be  too  short.  Thus,  where  A.  agreed  to 
grant  B.  a  mining  lease,  and  for  that  purpose  undertook  to 
buy  a  field  adjoining  his  own,  to  procure  an  assignment  of 

(C  King  T.  WllHin.  S  BcitT.,]M;  but  Bee  (No.  1),  SI  Bov .  408,  alDnneilSSL.  J.  Ch  , 

MicbrydeT.  Weakea,  SeSeBT.,  933;  auprft,  {  ii.  U  tf.  &  ,  812;  drvea  v.  ;>iivId,  Crawrord 

ISU  T.  Toogood ,  nbl  9uprii 

(()  Cniwrird  t.  Toogond,  13  Ch.  D,,  ISS.  (A)   ficMurrsy  t,  Sgiiccr,  I,.  R  6  Eq.,fi2T. 


SmiUi,  e  H*.,  13i  D.  (Leub. 


iff)  PnAln  V.  Tb..i-olf1,  18  Heav.,  6fl  (cf  S.        </)  " -  '    

C.XtJlm.  N.  8.  1).  Seeloo  V7elUT.  UuwsU    V.  C, 

'  Brashier  v.  Qrutz.  4  Wheat  ,  528;  Rogers  v.  Sauadera,  IG  Mc,  92;  Hatch 
T.  Cobb.  4  John.,  5i5H;  Bunnington  t.  Israel,  7  Ohio,  97,  and  Jackson  y.  Logan, 
3  Lcigb,  161.  are  all  casca  to  the  tScct  tliat  a  vendor  may  determine  tliu  con- 
tract bj  an  express  notice  that  he  will  consider  il  at  an  end,  unless  the  default 
of  Ibe  vendee  be  made  good  by  an  immediate  payraenl;  but  Higby  v.  Wbitiiker, 
B  Ohio,  198.  is  an  authoritv  to  the  effect  that  the  contract  may  be  thus  deter- 
mined, without  notice,  sod,  when  the  presumption  of  abandonmeut  is  repelled 
by  actual  possesaion. 
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a  term,  and  do  further  acta  requiring  time,  and  nine  weeks- 
elapsed  from  the  contract  without  any  communication  from. 
A.  to  B.  to  show  when  the  contract  was  likely  to  be  com- 
pleted, and  B.  then  gave  A.  notice  to  complete  within  one 
calendar  month,  and  in  default  to  rescind  the  contract ;  it 
was  held  that  the  nature  of  the  subject-matter  of  the  con- 
tract rendered  expedition  on  the  part  of  the  lessor  essential, 
and  that  the  month's  notice  was  reasonable. (^) 

§  1068.  The  notice  to  engraft  time  into  the  contract  must 
be  distinct,  and  unequivocal:  thus,  a  notice  that  one  party 
would  consider  fhe  non-i)erformance  by  a  certain  day  as 
equivalent  to  a  refusal  to  perform,  was  held  not  to  amount 
to  a  notice  that  the  contract  would  then  be  considert-d  as- 
rescinded,  i,-?)  The  notice  should,  for  certainty,  be  confined 
to  the  next  act  to  be  done  by  the  party  to  whom  it  is  given  ' 

§  1069.  It  does  not  appear  to  be  necessary  that  tlie  notice 
should  be  in  writing:  for  this  purpose  statements  made  by 
the  purchaser's  agent  at  the  timt^  of  signing  the  contract,  to 
the  effect  that  time  was  essential,  were  in  one  case  admitted 
as  evidence.(7n) 

3.  Lapse  oX  time  constUuting  laches  or  ebidenoing  aban- 
do7imeiil  of  coatract. 
§  1070.  The  Conrt  of  Chancery  was  at  one  time  inclined 
to  neglect  all  consideration  of  time  in  the  specific  perfonn- 
ance  of  contracts  for  sale,  not  only  as  an  original  ingredient 
in  them,  but  as  affecting  thera  by  way  of  laches.{7()  But 
it  is  now  clearly  establisheil,  that  the  delay  of  either  party{o) 
in  not  performing  its  terms  on  his  part,  or  in  not  prosecu- 

(1-1  Slaobryde  v.  Weekes,  M  Be»»..  BSS.  (bndaDl.    Wheihet  thla  makea  a  dllTeretiof ,. 

(i)  K.'ynoldB  V.  NeltiOD.  6  US'1, 13.  query.    SfeperKiilihl  Bruue,  V.  C  ,  JGS. 
(»)  NgkL-ii  V.    Lara  Kllmorey,  IDbG.  ft       (n)  S«e  supn.  {  1046, 
Sm,  444.    In  thalcaie  the  purchaser  wsa  da-        (o)  Rieh  v.  Ualu,  «  L.  T.  (K.  S.),7iS. 

'  Demand  of  ptrformanee  before  action  for  ipteifie  performance.}  Tbe  court 
said  m  r-hvetB  v.  Audrews,  3  Blackf.,  274,  tliat  a  demaud  for  conveyance  "ia 
best  calculated  to  secure  the  specific  execution  of  contractu,  and  to  prevent  a 
multiplicity  of  suits.  Besides,  it  may  be  often  a  convenience  to  ilie  purchaser, 
for  a  variety  of  reasons,  not  to  receive  the  title  as  soon  as  he  is  entitled  to  it; 
and  he  may,  therefore,  prefer  its  continuance  for  Eomc  time  in  the  vendor.  If 
he  can  ohiaiu  the  title  to  which  he  has  a  right  whenever  he  may  clioosc  to  de- 
mand it.  lie  ought  not  to  complain."  Bee,  also.  Hubbcll  v.  Van  Schoening,  M- 
N.  Y,,  a2(!;  DelHvaD  v  Dnncan,  id  ,48.');  Gall  v.  Archer,  42  Barb.,  ft"0;  Wnght 
V.  Le  Clain,  4  Green  (Iowa),  420;  Kimble  v.  Tooke,  70  111.,  S-W:  Crablree  t. 
Levings,  5:i  id.,  5'ilJ;  Walker  v.  Doufla^^  78  Id.,  445;  Brown  v.  Hart,  7 
Blackf..  421);  Boncii  v.  Jackson,  8  xa.,  2u3;  Mather  v,  Scoles,  Z5  lod.,  1;. 
Fairbanks  v.  Dow,  0  S.  H.,  2U6. 
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ting  his  right  to  the  interference  of  the  court  by  the  institu- 
tion of  an  action,  or,  lastly,  in  not  diligently  prosecuting  his 
action  when  in3tituted,(^)  may  constitute  such  laches  as 
will  disentitle  him  to  the  aid  of  the  court,  and  so  amount, 
for  the  purpose  of  specific  performance,  t«  an  abandonment 
on  his  part  of  the  contract.' 

(p)  Hoore  T.  BUko,  1  Ball  *  B  ,  6t. 

'  Courts  of  eijuity  will  Dot  aid  in  enforcing  Bt&le  demands,  wbere  the  party 
has  been  guilty  of  negligence,  and  has  slept  upon  hia  rights.  Pialt  v,  Vattier, 
9  Pet.,  4(K>;  ifawley  \.  Cramer.  4  Cow.,  717;  toleman  v.  Lyne,  4  Rand.,  4^4; 
Jnbnson  v,  Johnson.  5  Ala.,  90;  Atwater  v.  Fowler,  1  Edw  Ch  .  417;  Rich- 
ardson V.  Baker.  5  Call,  514;  Craig  v.  Lcipr,  3  Terg..  193.  But  it  is  said  that 
lapse  of  time  is  permitted  In  equity  to  defeat  an  acknowledged  right,  only  on 
the  ground  of  raisinE  a  presumption  that  the  right  has  Ijeen  nbaudimed;  and 
this  presumption  will  never  prevail  egainat  opposing  furls  end  circumstances 
outweighing  it.  Nelson  v,  Csrcington,  4  Munf.,  ao2;  Heardon  v.  Seary,  1 
Litt.,  53.  And,  in  Ohio,  lap.se  of  time  is  no  bar  to  a  claim  wtiere  an  action  of 
debt  would  not  be  barre<l  by  the  alatute  of  timitationa.  Fahs  v.  Taylor,  10 
Ohio.  104;  See  Larrone  v.  Beam,  id.,  493  It  seems  clear,  that  where  nothing 
is  to  be  done  by  one  to  entitle  him  to  specific  performance  of  a  contract,  lapse 
of  time  does  not  constitute  a  defense  by  him  to  a  bill  for  that  purpose,  as  in 
case  of  a  bond  conditioned  to  make  title  as  soon  as  the  obligor  shall  get  one. 
Eocn  V.  White.  Meigs,  358.  And  delay,  amounting  even  to  apparent  negli- 
gence, may,  it  would  appear,  be  explained:  and  under  special  circumstances, 
as  where  theic  is  a  diluculty  about  the  title,  it  presents  no  bar  to  relief  in 
equitv.  King  v.  Morford,  gallon,  374;  Aylett  v.  King,  11  Leigh,  486;  Nelson 
V.  Carrington,  4  Munf.,  833;  see,  also,  Coulgoa  v.  Walton,  9  Pet.,  63.  Thus. 
the  coverture  of  a  female  complainant,  during  a  great  portion  of  the  time  of 
delay,  is  a  circumstance  accounting  for  and  excusing  the  delay.  Baker  v. 
Morris,  10  Leigh,  384.  In  Tate  v.  Qreenlee,  2  Hawks,  486,  where  the  com- 
plainant was  manied  in  her  infancy,  but  immediately  on  the  death  of  her  hus- 
band, asserted  her  rigbta.  altbotigh  tbirty-flve  years  after  the  cause  of  her 
complaint  had  accrued,  the  same  doctrine  was  repeated,  and  her  bill  sustained. 
See,  also,  Falls  v.  Torrance,  3  Hawks,  190.  Again,  where  a  turnpike  company 
contracted  for  the  purchase  of  land,  and  took  possession  and  occupied  tlie 
land,  for  the  purposes  of  the  company,  twenty-three  years.  Hie  contract  was 
specifically  enforced  at  the  instance  of  the  company.  New  Barbadoes  Toll 
Bridge  V.  Vreeland,  'J  Green's  Ch.,  157.  Upon  these  same  grounds  was  based 
the  decision  in  Craig  v'.  Leiper,  3  Yerg.,  193.  In  that  case  the  importance  of 
prompUtude  was  a^nowledged,  but  it  was  considered  sufficient  explaaatioo 
that  a  part  of  the  delay  had  been  occasioned  by  the  mutual  agreement  of  the 
parties,  and  the  residue,  with  the  exception  of  three  years,  by  the  Insanity  of 
the  complainant's  ancestor  who  made  ibe  contract.  The  bill  was  sustained, 
notwithstanding  a  delay  of  thirty  years.  Poverty,  however,  is  no  excuse. 
Peny  y.  Craig,  3  Miss,,  31B. 

Bule  where  l/ier«  tiai  been  co^isiderahle  detay.'\  In  such  a  case  either  party, 
when  asking  specific  performance,  must  aatiBiy  the  court  that  during  the  whole 
time  be  was  ready,  and  intended  to  fulflU ;  and  that  the  delay  was  not  in  order 
to  take  advantage  of  a  possible  change  in  value  of  the  property,  Tleman  T. 
Roland,  15  Pa.  St,,  429;  see.  also,  O'FaUon  v.  Kennerly,  45  Mo,,  134. 

GontideTable  eha-nge  in  value  qf  the  -proptrly  pending  delay. '\  The  parties  will 
be  left  to  their  remedy  at  law,  where  they  cannot  be  placed  in  the  situation 
which  Oiey  would  have  occupied  had  the  contract  been  originally  carried  out, 
and  the  vwue  of  the  property  is  materiallychanged.  Boston  R  B.  Co  v,  Bart- 
lett,  10  Gray,  384;  Brashier  v.  Gratz,  8  Wheat,,  538;  McKay  v.  Carrington,  1 
McLean,  SO;  Demorest  v.  McKoe,  3  Grant's  Pa.  Cns..  348;  Finch  v.  Parker.  49 
N.  Y.,  l;  Delavan  v.  Drum,  49  id.,  485;  Peters  v.  Delaplane.  id.,  363;  Cluner 
T-  Saratoga  Co.  Bank.  47  How.  Pr.,  378;  CaUeu  v.  Ferguson,  39  Pa.  St.,  347; 
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§  1071.  One  of  the  earliest  cases  tending  to  establish  tills 
principle  was  Mackreth  v.  Marlar(g)  before  Lord  Kenyon, 
M.  R,:  Lord  Loagliborougb  followed  it,  and  held  in  one 
case  where  a  vendor  delivered  no  abstract  on  or  before  the 
day  for  completion,  nor  till  after  an  action  for  the  deposit, 
and  the  purchaser  had  demanded  back  his  deposit  at  the. 

(9)  1  Cox,  UB. 

Pickering  v.  Pickering,  38  N.  H.,  400;  Biickman  v.  Oing:  19  N,  J.  Eq..  860; 
Johns  V.  Sorris,  22  id,,  102;  Pratt  v.  Curroll,  H  Craneb,  471 ;  Roby  t.  Casailt, 
78  ni.,  eaS;  Jnckson  t.  Edwards,  33  Wend.,  498. 

Exeutefor  deloff  on  the  pai-t  of  the  rendee.]  Equity  will  not  refuse  its  aid  in  a 
CiMc  tvbere  tlie  vendc.'e  lias  made  dciay  in  payments,  but  such  deiny  lias  not 
operated  injuriously,  and  the  condition  of  the  parties  is  the  same  as  if  payment 
had  l>een  pronipEly  mudc;  particularly  nli ere  a  rea.soiiabtc  excuse  is  made  for 
the  default.  Longwortli  v.  Taylor,  1  McLean,  385 ;  Spaulding  v.  Alexander,  O 
Bush(Ky).  1«0;  Pennock  v.  Ela.  41  N.  H..  191;  Morgan  v.  Scott,  :Jfl  Pa.  8t„ 
SI;  Gnllaway  V.  Bau.  13  Ohio,  354;  Williaton  v.  Williston,  41  Barb.,  635; 
Trimble  v.  Elliott.  Wright.  310;  Farris  v.  Bennett,  3U  Tea.,  588;  Hubble  v 
Van  Schocning,  49  N  Y  ,  3311;  Barnard  v.  Lee.  07  Mass.,  92;  Ewena  v.  Gor- 
don. 49  N  H.,444.  InCoulson  V.  Walton.  9  Pet.  (U.  8,),  03,  it  was  held,  that 
in  a  case  where  the  complainant  had  made  no  default,  and  bad  made  an  attempt 
to  enforce  his  agreement,  that  a  great  lapse  of  time  was  D<it  a  sufficient  bar  to 
prevent  a  court  of  equity  from  decreeing  specific  performance. 

Ormt  delay  uneicvKd,  lache».'\  It  ia  now  well-settled,  that  where  there  Is 
great  iinexpluued  delay  on  the  part  of  any  of  thi'  parties  to  an  agreement, 
that  Ibis  will  constitute  an  almndonmeut  of  the  same,  and  wili  amount  to  such 
ladies  as  will  bar  a  court  of  cquiiy  from  decreeing  specific  [lerformance.  An 
unjuatlBcd  default  is  equivalent  to  a  rescision.  Qetchell  v.  Jewitt,  4  He..  SBO; 
King  V.  Hamilton,  4  Pet  ,811;  De  Cardova  v.  Smilb,  H  Tox.,  120;  Haughwort 
V.  Murphy,  3  N  J.  Eq..  118;  Morgan  v.  Bergen.  3  Neb.,  309;  Vangant  v. 
Mayor  of  New  York.  8  Hosw.,  375;  garter  v.  Gordon,  2  Hill's  Ch..  121 ;  Lud- 
low V.  Cooper.  l;J  Ohio,  ij.W;  Grundy  v  Wilson.  Litl.  Scl.  Cas  ,  139;  Higby  t. 
Whlttaker,  8  Ohio,  198;  Bicbardson  v.  Baker,  R  Call..  614;  Smith  v.  Hampton. 
IS  Tex,.  45il:  Hempbill  v.  Miller,  IH  Ark.,3:i:  Lawrence  v.  Lawrence,  3  N.  J. 
Eq,,  317;  Miller  v.  Utnliiu,  SI  Pa.  St.,  'iG^:  C:hildresa  v.  Holland,  3  Hayw  , 
274;  Kerby  v.  Harrison,  2  Ohio  St,,  828;  Alerritt  v.  Brown,  2  N.  J,  Eq,,  401 ; 
Maddox  V,  McQueen,  3  A.  £.  Marab.,  400:  Gallon  v.  Ferguson,  SB  Pa.  St., 347; 
Dubois  V,  Baum.  4li  id,.  -j37;  MarAon  v.  Humphrey,  24  Me.,  513;  Sbortall  v. 
Mitchell,  ."i?  Bl  ,  18! :  Houirh  v.  Coughlan.  41  Id.,  131 ;  Hedenburgh  v.  Jones, 
73  III.,  H8;  Taylor  v.  Merrill.  rHi  id.,  53;  Fitch  v.  Harding.  73  id,,  114;  Alex- 
ander Y.  Hoffman,  70  id,,  114;  Filch  v  Willsrd,  73  id.,  92.  Where  the  ven- 
dor attempts  to  resell  lbs  property,  or  exercises  unequivocal  ownership  over  it 
unexplained,  tbia  will  impl^  an  abandonment  of  the  contract.  Qamet  t. 
Macon.  U  Cull.,  308.  Au  action  for  specillc  performance  was  held  to  be  baaed 
on  tile  grouud  that  the  delay  constituted  laches  Thirty-seveu  years.  Ewing 
v.  Beaucbamp.  8  B.  Sfonr..  42'J;  thirty-four  yeara.  Tate  v.  Conner,  2  Dev.'a 
Eq  ,  Zii;  thirty  years.  Kitson  v,  Dodgu,  33  Mich.,  463;  twenty  years.  Baird  v. 
Baird,  5  J  J.  Marsh.,  580;  Williams  v.  Uan,  118  Mass,.  -~>13;  eigliteea  yeara. 
Johnson  v.  Mi'clieli,  1  A.  E,  Marsh.,  235;  eight  years.  Brink  v.  Steadmuu,  70 
m.,  -M  In  Huffncr  v.  Dii^kaon,  8  liar.  &  Johns..  48,  twenty-seven  years 
waa  held  to  bo  no  bar  in  an  action  for  spcciflc  performance. 

S}Krifie,  petformniic'.,  (fc&ijf.]  A  party  Ijought  sliares  in  a  corporatiou  from  a 
member  of  a  llrm  and  received  an  authority  nuthorizinz  a  transfer  on  the  books 
of  the  corporation.  Tlic  t^cller  at  that  time  owned  a  large  number  of  shares. 
The  purchaser  delayed  for  several  monilis  in  applying  fur  a  transfer  of  hla 
eharts,  and  during  the  dulnv  all  the  sharen  owned  liv  the  seller  were  sold  i» 
other  parties,  who  obtalaed  transfers.  The  shares  tiad  in  the  meantime  ri.Hun 
in  value.    Held,  that  the  purclioaer  could  not  iu  equity  demand  that  a  member 
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date  for  completion,  that  there  wag  evidence  of  an  abandon- 
ment of  the  contract  by  the  vendor,  (r)  These  cases  were 
approved  by  Lord  Alvanley,  M.  R.;(*)  and  finally  the  doc- 
trine in  question  was  adopted  and  acted  on  by  Lord  Eldon : 
thus,  for  example,  in  one  instance  he  on  this  ground  dis- 
discliarged  a  purchaser  under  a  decree,  error  having  been 
shown  in  the  decree,  though  the  parties  were  proceeding  to 
rectify  it.{^) 

§  1073.  The  doctrine  of  the  court  tlius  established,  there- 
fore, is  that  laches  on  the  part  of  the  plaintiff  (whether 
Tender  or  purchaser),  either  in  executing  his  part  of  the 
contract  or  in  applying  to  the  court,  will  debar  him  from 
relief.  "A  pai-ty  cannot  call  upon  a  court  of  equity  for 
specific  performance,"  said  Lord  Alvanley,  M,  K.,(ti)- 
"  unless  he  has  shown  himself  ready,  desirous,  prompt  and 
eager;"  or,  to  use  the  language  of  Lord  Ci-anworth,(s) 
"specific  performance  is  i-elief  which  this  court  will  not 
give,  unless  in  cases  where  the  parties  seeking  it  come 
promptly,  and  as  soon  as  the  nature  of  the  case  will 
permit."  (w) 

§  1073.  Where  the  contract  is  in  anywise  unilateral,  as, 

(D'Llayd  v,  CoUaUi  4  Bro.  0.  C,  K»i  Bar-  (o)  In  Bade  v.  WllUaniB,  t  De  S.  M,  A  G., 
lioBlon  V.  W  h-^lsr,  4  Te»  ,  689,  ""' 

(■)  Funlyce  v.  Ford.  4  Bro.  C.  ( 

<t|  Lechni'ro  -  ' ■—   "    ■ 

OnsterT.  TurDi 
CablKT.Bitko 

{u)  Id  Mlivanl  v.  Kurt  1 


of  the  firm  wbo  auld  the  sbares,  but  who  was  ignorant  of  the  trBOBaction, 
ehould  deliver  shares  of  the  game  character  owned  by  him  Held  further,  lliat 
the  purchaser  was  eolitled  to  a  decree  for  the  amouut  which  tie  had  paid  for 
the  shares.     Winsom  v.  Feano,  12Q  Mass.,  405, 

ErampU  of  great  ddayr\  See  Holt  v.  Rogers,  8  Pet.  (U,  S,),  420.  And  wliere 
there  was  not  only  delay,  hut  failure  of  proof.  Colvert  v.  Nichols,  8  B.  Mod., 
•  364. 

Delay  bj/  eonienl.]  It  will,  of  course,  operate  as  a  defense  where  a  party  can 
show  l^t  Ihe  delay  was  acquiesced  in.  or  that  the  other  party  has  accepted  a 
Bubstitute  for  a  literal  performance.  Hutchinson  v,  JlcNutt,  1  Ohio,  14;  Koeu 
T.  While.  Mciga  CTena.),  358;  iliicheU  t.  Long,  5  Litt.,  71. 

Bokimple  (^  waiver  of  paymeiU.']  The  vendee  of  real  estate  waa  distinctly 
recogniied  by  the  vendor  as  the  owner;  said  veudee  was  asked  to  refund  a 
year  B  tax  the  vendor  bad  paid  for  the  year  subsequent  to  the  time  fixed  for  the 
completion  of  the  contract.  Held,  tliat  it  might  be  inferred  that  liiu  Ume  of 
payment  was  wnivcd.    ilix  v.  Baldne,  T8  111.,  213. 

Waiver,  tehere  i/iere  had  been  both  delay  and  deprecifilion.]  The  v--  I'n'  ac. 
cepted  payment,  and  gave  a  recpipt  for  the  same,  nolwilLihiTid::,;  ,  i-  had 
been  dcfiiy  ns  lo  a  portion  of  the  I'liyment  and  deprechitioo  as  li>  viiluf  I!  'J, 
tbiit  tiif  ilday  was  waived.  Hair  i-.  Wilkinsou,  31  Ornlt.,  iii.  This  (■:!"«■  a 
cited  and  followed  in  Ambrose  v.  Keller,  23  Gratt.,  7S'>. 
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for  instance,  in  the  case  of  an  option  to  purcliase,  a  right  of 
renewal,  or  of  any  other  condition  in  favor  of  one  party  and. 
not  of  the  other,  then  any  delay  in  the  party  in  whose  favor 
the  contract  is  binding  is  looked  at  with  especial  stricfc- 
ness.(a;)  On  this  principle,  the  delay  of  a  purchaser  in 
deciding  whether  he  will  or  will  not  accept  the  title  is  an 
injustice,  because  the  purchaser  can  enforce  the  contract 
against  the  vendor  whether  the  title  be  good  or  bad,  whereas 
the  vendor  can  only  do  ao  in  case  of  a  good  title,  (y)' 

§  1074.  So  where  a  railway  company  agreed  to  make 
such  crossings  as  the  landowner's  surveyor  should  within 
one  month  direct  and  notify  in  writing  to  the  company  or 
their  engineer,  and  the  surveyor  did  not  give  any  such 
-direction  or  notification  until  after  the  expiration  of  the 
stipulated  time,  it  was  held  that  the  landowner's  right  to 
have  the  crossings  made  under  the  contract  was  lost.(2) 

g  107S.  But  where  no  time  has  been  originally  limited 
within  whi(rh  a  tenant's  option  to  have  a  lease  must  be 
exercised,  and  the  landlord  has  never  called  upon  the  tenant 
to  declare  his  option,  mere  lapse  of  time  will  not  preclude 
the  tenant(o)  or  his  assignee(fi)  from  exercising  it. 

§  1076.  Acquiescence  in  the  breach  of  a  covenant  will 
form  a  bar  to  its  specific  performance  in  equity,  (c) 

§  1077.  In  many  of  the  cases  there  has  been  a  general 
dilatoriness  in  all  the  proceedings,  so  that  it  is  almost 
impossible  to  state  briefly  the  actual  amount  of  delay  which 
has  been  considered  to  bar  the  plaintiffs  right  to  relief :  but 
some  notion  of  the  present  doctrine  of  the  court  on  this 
point  will  be  gained  from  the  following  cases,' 

(z)  Alleo    T.   Hilton,   1    Fonbl.  Kq..  4Si;  (v)  Spurrier  T.  H&ncock,  1  Vea.,  M7,  STS- 

Broolitey  WatTod.SK.  *  J  ,82;  LonlBane.  873 

lubv.UeltoD,  iDr.±Sm.,i1i;  Weslon  t.  (jc)  Ewlof  D 'ralefT.  LoDdon,  Cbsttwm 

■ColllnB,  IS  W.  B  ,  BID.    Dlsiiiigul«h  Wjird  v.  and  DoTer  ltallw«r,  1  Do  G.  J.  k  S.,  «H,  S 

,„ . .», '-n  Co„  L.E.I!  lb.  j4,  L.R  IH.  L  IS. 

:ai ■    "  "        .  . ■ 

fO 
pllaaae  wlUi  (be  teruiB  of  onllc 
wu  recognlied,  and  taild  lo  uii 
fled.         

■  See,  alao,  Lloyd  v.  Collet,  4  Bro.  C.  C,  469;  HarriDgton  v.  Wheeler,  4  Ves., 
686:  Ouest,  T.  Hoinfni}',  5  id..  818;  Walker  v.  Jeffreys,  1  Ha.,  353;  SouUtcomb 
V.  Bialiop  of  Eseter,  fl  id.,  313;  Dorin  v,  Hawey,  15  Sim.,  *9. 

'  Option  to purehaie.^  In  such  a  case,  delay  on  the  vendee's  part  vill  be  re- 
c:nT'\L'd  witli  BuBpiclon.  The  conduct  of  the  party  claiming  the  benefit  of  such 
a  contract  will  be  closely  acaned,  and  the  court  will  exercise  its  discretion  with 
gi«at  care.  Allen  v.  Hilton,  1  FonbJ.  £q.,  4113;  Urooke  v.  Qanod,  21  L.  J. 
Ch.,  326;  Eates  v.  Furlong,  59  111.,  298, 

Vendor'i  deiay  in  giving  deed.}    A  vendor  failed  to  make  title  for  an  mirea- 


Kq..£lS,aDd  M>e  Auetlnv.  Tawne;,  I..  R.  H       (a)  Mou  v.  Burton,  L.  B.  1  Eq.,  4Tt. 

"'•    "-    -■■ —  "• ~!.. .       (6)BuoklandT.  PaplUon.  L.ll.3Ch.,ST. 

I      («}  liarreu  r.  BlagntTe,  S  Vea.,  104. 
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§  1078.  In  the  oldest  case  of  The  Marquis  of  Hertford  v. 
Boore,(d)  a  delay  of  fourteen  months  was  not  considered  a 
bar  to  the  plaintiff's  bill,  Bnt  in  the  comparatively  recent 
■case  of  Eads  v.  William8,(e)  where  the  contract  was  for  the 
lease  of  a  coal  mine,  a  delay  of  three  and  a  half  years  waa 
considered  fatal :  in  Southcomb  v.  The  Bishop  of  Exeter,(y) 
a  delay  from  the  17th  of  January,  1842,  to  the  SOth  of 
August,  1843,  was  held  to  have  the  same  effect :  and  in  Lord 
James  Stuart  v.  The  London  and  North-western  Railway 
<]",,((/)  Knight  Bruce,  L.  J.,  seemed  to  think  that  a  delay 
from  October,  1848,  to  July,  1860,  must  be  fatal  to  such  a 
bill.' 

§  107tt.  Where  one  party  to  the  contract  has  given  notice 
to  Ihe  otlier  that  he  will  not  perform  it,  acqiiiescense  in  this 
by  the  other  party,  by  a  comparatively   brief  delay  in 

(d)  S  VeS  ,  719.  WhMiliiT.  t  Van..    BM:    DuhU   v.    HnnirMT.  B 

it)*OisG.U.AG.,«lt;eT.  aapn, 1 1( 

(n»'iA..ii3.  .  -     . 

<a)  1  D«ti.  H.  A  U..7S11  >nil  tea  Rlx)  Bpnr-   t  Huiabte.  L.  B.  I  uu.  m. 

rlerr.  U&ucock,  l  Ves..tie7;  IljuTlngtOD  t, 

sooable  time,  bdiI  not  until  an  action  had  been  commeDced  to  recover  back  tbe 
purchase  money  piiid.  Held,  that  where  do  material  change  of  circumBtancea 
vae  shown,  such  vendee  wuh  not  entitled  to  relief.  Anderson  v.  Fry,  iS  III, 
94;  Pratt  t,  Carroll.  8  Cranch,  471 ;  Cadwalader's  App  ,  67  Pa.  St.,  158;  Tay- 
lor V.  Porter,  1  Dana,  421 ;  Walla  v.  Woddle,  fl  Pet,  8!«9;  Harris  v.  Kidwel!, 
7  J.  J.  Marsh.,  383. 

U'lreatoruMe  dday.'\  The  court  will  not  decree  n)ecific  performance  of  a 
contract  in  favor  of  a  party  who  has  unreasonably  delayed  the  fulfillment  of 
his  part  of  the  L-ontract.     Jones  v.  Jones,  U  Phila.  (Pa.),  559. 

1  In  Strickland  v.  Fowler,  1  Dev.  &  Bat.'s  Ch.,  639,  a  delay -of  nine  years, 
unexplained,  was  held  a  bar  to  a  auit  for  specific  perforniance  of  a  contract  for 
the  delivery  of  slaveu.  In  Itandolpli  v.  Ware,  it  Uiunch.  S03.  a  delay  of  thirty 
years  was  liuld  to  be  fatal.  lu  Atkinson  v.  Robinson,  9  Lcigb,  'AVA,  twenly- 
seven  years  was  tLouKht,  when  spent  in  sleeping  on  llicir  rights,  sufficient  to 

Ereclude  relief.  In  Barelt  v.  Emerson,  6  Monr.,  607,  twenty  years'  delaj'  was 
eld  to  conHtitute  laches.  In  Curuthera  v.  Trustees  of  Lexington,  V2  Leigb, 
610,  a  tottery  was  aulhurixcd  in  lPU2.  and  the  funds  realized  were  expended  by 
18119,  most  of  them  po^sin^  through  the  hands  of  Ihe  treasurer,  who  died  in  181^. 
In  ISSU  a  bill  was  filed  by  parties  interested,  against  the  repi  esc nta lives  of  the 
treasurer,  for  an  account,  and  (be  court  refused  to  entertain  the  bill,  on  the 

S round  that  It  was  a  stale  claim.  And  in  McMllUn  v.  Millin,  7- Monr,  660.  a 
ipse  of  five  years  was  held  lo  bar  a  bill  in  equity  fur  the  specific  performance 
ofa  parol  contract  for  the  sale  of  land,  of  which  tlie  plaiutifT  had  not  held  pos- 
seawou.  But  in  Oslwrne  v.  Bremar,  1  Dessau  ,  4S6,  a  delay  of  three  years  in 
making  title,  by  a  vendor  of  land,  was  held  to  be  no  answer  by  him  for  spi'Cific 
performance  ol  Ihe  contract  of  sale.  In  Burrows  v.  SlcWhann,  1  Dessau.,  40W, 
a  surety,  six  years  after  the  death  of  his  co-surety,  paid  the  debt,  and,  nearly 
two  years  afterwards,  demanded  couCribution  of  the  administralor  of  his  co- 
surity.  Held,  that  the  claim  was  not  barred  by  lapse  of  lime,  tbe  administrator 
having  made  no  payments  )u  the  mean  time  except  to  himself.  In  Kinna  y. 
Smith,  3  Green's  C'h..  14,  the  lapse  of  twelve  years,  without  payment  of  inl«reflt, 
was  not  thought  to  make  a  stale  demand,  lu  Glenn  v.  Hebb,  12  QUI.  &  J.,  371, 
where,  iu  1831,  one  partner  was  intrusted  with  the  winding  up  of  the  pttrtner- 
34 
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enforcing  his  right,  will  be  a  bar :  so  that  In  one  ca8e(^)- 
two  years'  delay  in  filing  a  bill  after  such  notice,  in  another 
case(t')  one  year's,  and  in  a  thirdO' )  (where  the  contract  was- 
for  a  lease  of  collieries)  five  months'  like  delay  were  held  to 
exclude  the  interrention  of  the  conrt. 

4.    Where  time  does  iiot  run. 

§  lOSO.  Where  the  contract  is  substantially  executed, 
and  the  plaintiff  is  in  possession  of  the  property,  and  has 
got  the  equitable  estate,  so  that  the  object  of  his  action  iS' 
only  to  clothe  himself  with  the  legal  estate,  time  either  will 
not  ran  at  all  as  laches  to  debar  the  plaintiff  from  his  right, 
or  it  will  be  looked  at  less  narrowly  by  the  court  ■,{k)  for  the 
plaintiff  hEis  not  been  sleeping  on  his  rights,  but  relying  on 
his  equitable  title,  without  thinking  it  necessary  to  have  his 
legal  right  protected.(Z) 

§  1081.  Therefore,  where  a  tenant  holds  under  a  con- 
tract for  a  lease,  pays  his  rent,  and  has  possession  of  the 
property  and  the  enjoyment  of  all  tJie  benefits  given  him 
by  the  contract,  the  effluxion  of  time  will  not  be  a  ground 
for  resisting  its  enforcement  •.{m)  and  so,  where  there  was  a 
contract  for  the  lease  of  a  shop  and  the  sale  of  the  stock,, 
and  the  stock  had  been  paid  for,  the  plaintiff  had  been  put 
into  possession  as  lessee,  and  the  rent  had  been  paid, — in 
fact,  everything  had  been  done  but  the  execution  of  the 
lease,  which  the  defendant  had  refused  to  execute  on  a 
ground  which  was  untenable, — specific  performance  of  the 
lease  was  granted,  notwithstanding  considerable  laches  on 


IK)  BeaphTT.Hll),  IS.  A  S.,  m.  (tj  PerI>ordKi>cnd>leln)CranaDT.OnD»^ 

(0  WiiUonv.Bcld,  IH  A  Uv.,  SSe.    Sae.  bj.Sfch   ALff.mi. 

SlBD,  per  Lord  Komlliy,  M,  K  .  In  FtrkLn  ;,  (1|  Bee  Cut&n  t.  Bury,  10}  It.  Ob.  B.,  aSS;. 

Thorold,  18  BeaT  .  73.  >Dd  LehmjinD  t.  Mc-  Uom&n  t.  Stcltox,  11  It  <  b  K..  M. 

ArtliDr.  L.  B.  S  CD  ,  496.  (m)  ClBrle  i.  Utwre,  1  JoD,  ft  L..  733: 

if)  BmliBai  V    Llewellyn,  SI  W.  R.,  BTO,  Bharp  t.  MllJlgu,  K  BeaT.,aoB  (annneil  by 

•m.    Sea  tooUlubrookT  Rlcbar<)K>n,2t  W.  the  L.  J.  J.)i  litaepbeud  T.  Wklker,L.  TU» 

L.,  Bl  (deljiy  of  3  moulbs  and  IS  <]»y>).  Xq.,  OW. 

ship  conceTiis,  al  an  Bnnuol  salary,  and  in  1820  the  other  partner  died,  but  ad- 
miDietration  was  not  taken  out  until  1832,  and  tbe  administrator  filed  a  bill  for 
an  account  agaicet  tlie  liurviving  partner  in  IStJT,  it  was  held  that  ttie  rigbt  to 
as  account  was  not  barred  by  lapee  of  time.  In  Mar^'land,  ttie  lapse  of  twentj- 
aeven  years  ie  no  bar  to  a  bill  for  the  Hpecific  performance  of  a  contract.  Ha&- 
ner  v.  Dickaoa,  3  Uar.  &  J.,  4e.  And  in  South  Carolina,  it  would  seem  that 
tbe  court  of  chancery  had  established  the  rule  that  it  will  not  interfere,  unless 
under  very  special  circumBtauces,  to  interpose  lapse  of  time  as  a  bar  to  a  claim, 
unless  cxcluaed  by  tlic  statute  of  limitations.    Qist  v.  Cattell,  3  Deuau.,  i&. 
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the  part  of  the  plaintiff  BUbsequent  to  the  defendant's  refu- 
sal, but  therefore  without  coata.(n)' 

§  1083.  But  poaseasion,  to  save  a  purchaser  from  the 
usual  consequence  of  delay,  must  be  possession  nnder  the 
contract  sought  to  be  enforced,  and  the  vendor  must  have 
known  or  have  been  bound  to  know  that  the  purchaser 
claimed  to  be  in  posession  under  the  contract.  Accordingly 
in  a  case  where  the  tenant  of  a  tavern,  with  an  option  of 
purchasing  it  during  his  term,  duly  gave  notice  that  he 
elected  to  purchase,  but  after  some  correspondence  allowed 
the  subject  to  drop,  and  then  for  upwards  of  five  years 
remained  in  possession  without  ever  insisting  on  the  effectu- 
ation of  the  purchase,  and  from  time  to  time  making  pay- 
ments to  the  lessor's  mortgagee  for  most  of  which  he  took 
receipts  expressing  them  to  be  for  rent,  it  was  held  by  the 
Court  of  Appeal  that  his  possession  had  not  been  such  as  to 
prevent  his  delay  being  fatal  to  his  claim  for  specific  per- 
formance, (o) 

g  1083.  Nor  will  time  run  as  laches  pending  a  negotia- 

(s)  BBrte*.8iD7th,S  Jan.  ft  L.,1M.    Rea,    Brophy  *.  CoudoIIt,  T  Ir.Ch.  B  ,177;  Flnii- 
■lao,  p«r  I-ord  St  Leaaardi  In  Eld^wx)'  ''■    otat  y.  TanHn\  IS  Ir  Cb.  K,,  Ug,  tM. 
nhulon,  S  H    L.   v.,  tai;   and   consider       (e)  UlU* (.  HATwood, S Cb.  D.,  198. 

■  It  seems  to  be  well  eetablUhed,  in  this  couutrj,  that  lapse  of  time  is  no  ob- 
jectioD  to  B,  specific  performance  of  a  contract  to  convey  land,  where  the  per- 
son originall;  entitled  to  the  conveyance,  and  those  clairaine  under  him,  ba,\e 
been  in  uninterrupted  pOHseBalon  of  the  land,  Miller  v.  Bear,  8  Paige,  466; 
Longrrorth  v.  Taylor,  1  McLean,  WiH,  is  a  case  of  this  nature.  There  A.  pur- 
chased a  lot  of  land  ft-om  B,,  paying  one-third  of  the  price  and  taking  poasee- 
sion.  B.  agreed  to  give  a  deed  in  three  months,  and  A.  to  give  a  mortgage  to 
secure  the  balance  of  the  price,  which  was  payable  in  six  and  twelve  montha. 
B.  did  not  make  a  deed,  nor  did  A.  pay  the  second  inBtallment,  but  payment 
was  Huspeaded  on  an  agreement  that  mterest  should  be  paid  Instead.  A.  erected 
buildings  on  the  lot,  but  on  learning  that  the  title  was  coniested,  he  withheld 
any  further  payments  in  1810.  B.  recovered  possession  in  1822,  In  an  actJon 
of  ejectment.  In  183.5,  A.  filed  a  bill  for  specific  performance.  Held,  that 
the  parties  might  be  considered  as  mortgagor  and  mortgagee,  as  the  defendant's 
default  had  prevented  Ihem  from  occupying  that  position  in  law;  that  the 
plaintiff'i  equity  was  not  extinguished  bj  lapse  of  time,  and  that  he  had  not 
been  guilty  of  such  negligence  as  to  out  off  his  right  to  a  decree  for  perform- 
ance. Bo,  in  Watera  v,  Travis,  S  John.,  450,  where,  by  a  contract  for  the  sale 
of  land,  the  vendor  was  to  convey  at  a  time  specified,  and  the  vendee  was,  "  at 
the  same  time,"  to  secure  the  purchase  money,  and  the  vendee  took  possession 
under  the  contract,  but  no  conveyance  was  executed,  end  the  purchase  money 
was  not  paid  for  fifteen  years,  it  was  held  that  the  lapse  of  time  was  no  objec- 
tion to  a  decree  for  specific  performance  at  the  suit  of  the  vendee.  And  again, 
where  A.,  the  owner  of  a  survey^  in  1774,  agreed  to  convey  a  portion  thereof  to 
B.,  who  took,  and  held,  possession  of  sucli  portion  until  1833,  when  A,  never 
having' assigned  his  right  to  such  land  to  B.,  nor  himself  obtained  a  grant,  and 
having  died,  his  devisee  obiaioed  a  grant  of  the  whole  survey,  it  was  held 
r:iat  lie  lapse  of  time  was  not  a  bar  to  a  bill  by  B  against  the  devisee  for  a 
specific  performance  of  A.'s  coniroct.     Williams  v,  Lewis,  6  Leigh,  686. 
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tion  between  the  parties  to  the  contract,  even  though  it  may 
be  carried  on  without  prejudice  to  a  notice  given  by  one 
party  that  he  holds  the  contract  rescinded. (y)  But  where 
the  negotiation  is  about  a  point  which  is  not  the  real  cause 
of  the  delay,  its  pendency  will  not  prevent  the  efflusion  ot 
time  operating  as  laches:  so  where  there  were  two  pur- 
chases, and  disputes  arose  about  the  title  and  a  valuation 
incident  to  the  purchase,  but  from  the  evidence  it  appeared 
that  want  of  means  in  the  purchaser  who  had  instituted  the 
suit,  and  not  these  disputes,  was  the  real  cause  of  delay, 
Knight  Bruce,  V.  C,  though  after  some  hesitation,  refused 
specific  performance,  -as  the  plaintiff  in  such  suits  must  have 
more  that  ;i  douhtful  title.(g) 

§  1084.  Wlien  the  delay  arises  from  an  untenable  (tlijw- 
tion  taken  by  one  party,  that  paity  cannot  avail  himself  of 
the  delaj'  caused  by  it,  as  a  gn)und  for  the  non-iwrrormaiice 
ot  the  contract. (r)  And  generally,  whenex-er  the  delay  is 
attributable  to  the  defendant,  he  will  not  be  allowed  to  avail 
himself  of  it  as  a  defease. («) 

g  1085.  In  Lamare  v  l>ixon{()  an  intending  lessee,  rely- 
ing on  a  verbal  promise  by  the  owner  of  some  wine  vaults 
that  they  should  be  made  dry,  signed  a  written  coniratt  lo 
accept  a  lease  of  tlie  vaults  at  a  specified  rent,  and  went  iuto 
possession.  The  vaults  not  being  made  dry,  the  tenant 
constantly  complained,  and,  though  he  paid  rent,  alnays 
paid  it  under  protest;  until,  finally,  after  having  urtiially 
occupied  the  vaults  for  upwards  of  two  years,  he  refused  to 
take  the  lease  on  the  ground  tliat  the  owner's  promise  liad 
never  been  fulHlIetl.  The  House  of  Loi-ds  held  that  tlie 
tenant's  payments  were  referable  merely  to  his  actual"* 
and  occupation  of  the  premises,  that  such  payments  and 
possession  did  not  amount  to  such  acquiescence  as  to  debar 
the  tenant  from  defending  his  i-efusal  on  the  ground  of  il"^ 
non-performance  of  the  promise  which  had  been  the  indtifi^- 
ment  to  the  contract,  and  that  the  owner's  delay  and  itif' 
dact  ia  the  matter  generally  disentitled  him  to  insist  on 
specific  performance  of  the  contract ;  but  the  house  coJ^' 

IB)  aoutbeombT.  Bishop  or  Eieler.e  Ha,  (i)  Mor»  v.  Xereat,  0  Mid.fl;^'* 
SIS:  UoUumv  r    Sulovr,  L.  U.  a  Kq  ,  SST;    bury  nod  JIJrmlnKniiul  Ualiwrnv  U'l^ 

■     -   ■ -  — -,nv.  Hoarihnr,  I-.  R.  acn.,    dop  in.i  ,s,.rtli-wt!«wrn  toilMjco..*'''; 
&  U.  »M.atl,i  per  l.ar.1  si.  lAM.^tritl''"' 
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Bidered  the  delay  which  had  occurred  so  chargeable  to  both 
parties  that  the  bill,  though  dismissed,  was  dismissed  with- 
ODt  co3ts. 

§  1086.  The  fact  that  the  purchaser  has  allowed  the 
deposit  to  remain  in  the  hands  of  the  vendor  from  the  time 
when  the  former  rescinded  the  contract  until  the  filing  of 
the  bill  has  been  decided  not  to  affect  the  question  of 
laches.  (?/■) 

§  1087.  So  also  continuing  in  possession,  if  under  an 
oiTangement  to  that  eflFect,  will  not  affect  the  question.(B} 

§  1088.  In  a  case  already  referred  to  Lord  Romilly,  M. 
R.,  expressed  the  opinion  that  time  does  not  run  as  laches 
in  the  case  of  land  taken  under  a  railway  act,  until  the  time 
during  which  the  company  had  the  power  to  make  the  rail- 
way ceased,  as  the  fact  whether  tbe  company  would  require 
the  land  or  not  could  not  be  ascertained  until  that  lime ;(«)) 
but  this  view  was  not  adopted  by  Knight  Bruce  and  Lord 
Cranworth,  L.  J.  J.,  who  seem  to  have  thought  that  time 
would  mn  from  the  date  of  the  contract. 

§  1089.  It  is  to  be  observed  that  a  mere  claim  or  protest 
by  words  or  letters,  though  continual,  unaccompanied  by 
any  act  to  give  effect  to  them,  will  not  prevent  time  operat- 
ing as  laches  against  the  party  making  the  claim,  nor  keep 
alive  a  riglit  which  would  otherwise  be  precluded. (a:) 

6.    Waiter  of  delay. 

§  lOOO.  Objections  grounded  on  lapse  of  time  are  waived 
by  a  course  of  conduct  inconsistent  with  the  intention  of 
insisting  on  such  an  objection :  and  in  this  respect  it  is 
ioimateiial  whether  time  were  originally  of  the  essence  or 
snbsequently  engrafted  on  the  Gontract.{3^)' 

§  1091.  Therefore,  where  a  title  is  in  a  state  which  may 
caose  delay,  or  a  good  title  has  not  been  completely  shown 
by  the  day  for  completion,  and  the  purchaser  goes  on  deal- 
ing about  the  title  after  that  day,  this  will  waiye  his  right 

ExtUr,  eHa.,31S,  ZM.  1 

'I  SoDLhcomb  t.  Blahop  of  Exalei,  ubl  <z)  U1(K([t.  E 

n.  TBT,  Sini  LobiDk 

V)  Lord  Jamas  filewart        ~       '            -  —     - 


D.qilizMb,G00>^le 


634        FRY  ON  SPECIFIC  PEBPORMANCE  OF  CONTRACTS. 

to  insist-on  the  time.(2)  So  the  examination  of  theabstract 
after  the  time  will  prevent  a  defendant  insisting  on  time  as 
essential,  for  he  had  no  right  to  look  into  the  abstract  if  be 
meant  to  abandon  his  purchase,  (o)  And  such  conduct  will 
amount  to  a  waiver,  even  though  a  formal  notice  to  abandon 
the  contract  may  have  been  given.  (J)  So  again,  insisting 
on  the  contract  after  the  time  limited  for  completion  is  an 
act  waiving  the  right  to  insist  on  that  time  as  essential.(c) 
Bat  where  a  purchaser  protests  against  delay,  and  then 
under  protest  deals  atK>tit  the  title,  this  wDl  not,  it  seems, 
amount  to  a  waiver,  (d) 

§  1093.  As  a  general  principle,  a  stipulation  as  to  time 
cannot  be  biadingly  waived  otherwise  than  by  an  intentional 
act,  done  with  knowledge  of  all  material  circumstances.  Ac- 
cordingly, in  a  case  already  cited,  where  a  railway  company 
agreed  to  do  certain  works  to  be  directed  by  the  award  of  a 
surveyor,  to  be  made  within  a  specified  time,  and  the  award 
was  not  made  within  that  time,  the  company  were  held  not 
to  have  waived  the  condition  as  to  time  by  having,  in  ignor- 
ance of  the  fact  that  the  award  was  made  lat^,  taken  it  up 
and  paid  the  surveyor's  charges  for  it.(e) 

§  1093.  Again,  as  to  time  for  payment;  wherean  assignor 
of  a  lease  insisted  on  a  forfeiture  of  the  assignment  by  reason 
of  non-payment  of  part  of  the  purchase  money  at  the  time 
stipulated,  he  was  held  to  have  waived  it  by  getting  the 
assignee  to  pay  the  rent  to  the  superior  landlord,  that  not 
being  consistent  with  the  notion  that  the  agreement  was  at 
an  end.(/)  In  another  case  there  was  a  contract  that  if  the 
residue  of  the  purchase  money  was  not  paid  at  a  certain 
day,  the  contract  should  be  void  :  it  was  not  paid,  but  the 
vendor,  allowing  the  purchaser  to  retain  possession  and 
taking  from  him  a  wai-rant  of  attorney  to  confess  judgment 
in  ejectment,  was  held  to  have  waived  the  condition.(^} 

g  1094.  As  to  the  time  for  the  delivery  of  objections,  a 
subsequent  corsespondence  as  to  title  was  in  one  case  held 
to  work  a  waiver  :(A)  and  a  similar  result  was  in  another 

it)  Plncke  T.  CortiB.  *  Bro.  C.  C,  SS9.  and  Dover  lUllwfty,  1  De  O.  J.  iB  &,  iH.  > 

la)  Seton  i.  »Ude,  T  VeL,  WS  Id  !4,  L.  R  !  U.  I~.  13. 

lb)  HIpwell  V.  KDt^bt,  1  Y.  *  C.  Ex  ,401.  (/)  Hndaon  t.  Binram,  SUsd.,M0;ff«1)b 

m  Fnv  T.  WIsden,  ]8  Be&T..  tSS.  T.  lJu(be>.  L.  B.  10  Bq  ,  Sgi. 

Ids  Uuennl*  f.  rftlloD,  3  UoU..  Ml.  G76.  (a)Bi  parte GBrdDBr.lY.  AC. tf-   "* 

BDt  aee It  Leon.  Tend  ,  291.  Oil  CaUi  t.  Thoae;,  IS  aim  .  SOS. 
C»)  E«rl  ot  Darnler  v.  liow'—    "•— "- — 
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«ase  held  to  follow  from  the  subsequent  renewal  of  negotia- 
tion as  to  price,  (z)' 

§  109S.  So,  again,  taking  possession  after  the  default  as 
to  time  may,  it  seems,  preclude  the  objection  :{J)  but  merely 
giving  possession  before  the  day  for  payment  has  arrived  is 
no  waiver  of  a  vendor's  right  to  insist  upon  payment  on 
thatday.(ft) 

§  1096.  The  mere  extension  or  giving  of  time,  where  time 
is  of  the  essence  of  the  contract,  is  only  a  waiver  to  the 
exteut  of  substituting  the  extended  time  for  the  original 
time,  and  not  an  utter  destruction  of  the  essentiality  of  the 
time.  And  so  where,  by  the  terms  of  a  contract  for  the  sale 
of  the  benefit  of  a  building  contract,  a  moiety  of  the  price 
was  to  be  paid  on  a  specified  day,  and  the  vendors  after- 
wards by  letter  gave  the  purchaser  untU  a  later  (named)  day 
to  make  the  payment,  but  the  money  was  not  paid  by  that 
day,  Jessel,  M.  R.,  held  that  time  was  originally  of  the 
essence  of  the  contract,  and  the  letter  only  a  qualified  and 
conditional  waiver  of  the  original  stipulation ;  and  that, 
consequently,  the  vendors  were  entitled  to  treat  the  contract 
as  at  an  end.(^) 

§  1097.  It  is  perhaps  scarcely  needful  to  remark,  that  a 
waiver  as  to  the  time  in  which  an  act  is  to  be  done,  is  not 
necessarily  in  any  degree  a  waiver  of  the  act  itself.  So  that 
where  it  was  agreed  that  A.  should  repair  some  warehouses 
by  the  first  of  April,  and  that  B.  should  then  take  a  lease  of 
them,  and  the  repairs  were  not  done  by  the  day  appointed, 
but  B.  continued  to  deal  in  a  way  which  was  held  to  amount 
to  a  waiver  of  the  time  as  essential  (if  by  the  contract  it  had 
ever  been  so),  and  afterwards  and  before  a  lease  was  execu- 
ted the  warehouses  were  burned  down  :  it  was  held  that  B., 
though  he  had  waived  the  essentiality  of  time,  had  not 

(I)  Euds  T.  WlllUms,  4  De  O.  U.  Jt  O.,  BT4.  (llstiTiotl7i31uent«i1  tmta  the  y\mr  eipreued 

UjBoshmv.  Woort.lJ.  *W.,*a).  by  Lord  Bom  Illy,  "   "    .-"—.--*.----.. 

»)BaeBuclavT.  UMBenKer,23  W.  K.Sra.  (19  Bmt.,  W),  m 

(I)  BirolAT  T.  He»eDger,n  W.  B.,  Sffl;  *a  tending  (be  lime  1 
i.  3.  Cb.,  MS.    In  (tale  cue  JSHel,  H.  B., 

'  What  wiU  r^ieve  t>i£  tieruiar  of  the  T^fCtttity  of  taetniting  a  deed.'\  The  vendor 
Jieed  not  execute  and  tender  a  deed  wbere  the  vendee  positively  refuses  to 
receive  it  at  the  time  and  place  agreed  upon.  It  is  the  same  where  the  vendee 
abwidons  the  posBeBsion  and  refuses  to  take  the  property.  Maxwell  v.  Pet- 
tinger,  .?  N,  J.  Eq.,  156;  Crary  v.  Smith.  3  N.  Y  ,  60..  The  vendee  need  not 
-tezSer  the  purchase  price  where  the  vendor  notiflea  him  that  he  will  not  fulflll. 
White  T.  Dobson,  17  Qratt ,  2<i3;  Brown  v.  Eaton,  21  Minn.,  409;  Mattocks  v. 
Toung,  M  Mo.,  499. 
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waived  the  condition  that  the  repairs  should  be  ^ected 
prior  to  his  taking  a  lease,  and  consequently,  that  the  pro- 
posed lessor  A.,  and  not  the  proposed  lessee  B.,  must  bear 
the  loss,  (m) 

§  1008.  The  question  whether  time  was  originally  of  the 
essence,  and  whether  it  has  since  been  waived,  is  one  of  evi- 
dence, and  can  therefore  be  disposed  of  only  at  the  trial.(«)' 

0  Coantatv.  MscphetMn,  B  Moo.  P.  C         (■)  Lev;  T.UadO,SHet.,BI. 


'  Exlenmon  of  lime.}  Where  dela^  has  been  by  commoa  consent,  and  particu- 
larly where  it  has  occasioned  no  mjurj,  equity  will  not  refuse  specific  per- 
formmce.  Leaird  v.  Smith,  44  N.Y..  618;  HuU  v.  Bturtevant.  46  -Me.,  34; 
BBSS  V.  Gilliland,  S  Ala.,  76;  Schroeppcl  v.  Hopper,  40  Barb.,  430;  King  v. 
Ruckman,  24  N.  J.  Eq.,  S56. 

Whtrt  bolh  partiet  are  in  df/auK.]  When  this  is  the  case,  of  course  neither 
can  complaiD  of  non-performHnce.     Crabtree  v.  livings,  53  III.,  S2t!. 

D^ailt  of  venule  in  payment  of  fmrchau  Ttufncy.]  Thevundee's  failure  to  pay 
the  purchase  money  upon  a  particular  day,  almoat  alwavs  admits  of  adequate 
compensalioD,  either  by  the  payment  of  interest  or  the  imposition  of  a  greater 
penalty;  and  where  time  is  not  made  a  definite  part  of  the  agreement  it  is  not 
essential,  and  will  not  operate  to  prevent  equity  from  decreeing  specific  per- 
formance. Gibbs  T.  Champion.  3  Ohio,  335;  Alaeoffln  t.  Holt,  1  Duvall,  95; 
Keeler  v.  Fisher.  7  Ind.,  718;  Pinckney  v.  Hagedorn,  1  Duer,  8lt;  Grouer  v. 
Fisher,  11  III,,  886;  Hail  v.  Delftplaine,  6  Wis,,  206;  Andrews  \.  Sullivan,  7 
HI.,  837;  Crittenden  v.  Drurr.  4  Wis.,  305;  Reed  v.  Jones,  8  id..  383;  Arm- 
rtrong  V.  Pferaon,  S  Iowa,  817;  De  Arras  t.  Keyser,  26  Pa.  St.,  249;  Converse 
»,  Blumiich,  14  Mich.,  109;  Bromier  v.  Cauldwell,  8  id.,  46.^;  Primm  v.  Bar- 
ton. 18  Tex.,  200;  De  Camp  v.  Crane.  19  N.  J.  Eq.,  166;  Shaffer  v.  Kiner,  9 
Mich..  2S8;  Shouman  v.  Harford,  55  Me.,  167. 

ExampU  of  due  diligence  in  attempting  to  pay  purehate  money.  1  Hubble  t. 
Van  Schoenmg,  49  N.  Y,,  326;  reversing  8,  C,  M  Barb,,  498,  is  an  instructive 
case,  as  explaining  what  is  deemed  due  diligence  in  an  attempt  to  tender  the 
purchase  money. 

Dtlay  eonstitvtiTtg  a  "  sd/fe  equity."]  There  is  no  certain  rule  as  to  what  will 
constitute  a  "  stale  equitv ; "  each  case  must  be  decid'  d  upon  its  surrounding 
circumatanees,  what  has  been  paid,  and  any  reasonable  excuse  for  delay.  Pas- 
chell  V.  Hinderer,  28  Ohio  St.,  5B8;  Rayrer  v.  Pcarsall,  3  John.'s  Ch.,  578; 
AtWBter  v.  Fowler,  I  Edw.,  417.  A  delay  of  fourteen  months  was  excused. 
Marquis  of  Hertford  v.  Boore,  5  Ves.,  710;  Glover  v,  Fisher,  11  111,,  866. 
Valuable  improvements  were  made  upon  land  conveyed,  and  several  yeara 
were  permitted  to  elapse  before  an  action  was  brought.  Held,  that  the  mere 
delay  was  not  fatal.  Larerty  v.  Hall,  19  Iowa,  036.  Delay,  for  the  following 
litae,  was  held  to  be  fatal :  One  year,  seven  months  and  thirteen  days,  South- 
comb  v.  Bishop  of  Exeter,  6  Hare,  313;  one  vcar  and  nine  months,  liordJames 
Stuart  V.  London  and  Northwestern  R.  R.  Co,,  1  De  Q.  M.  &  O.,  731 ;  three 
years  and  a  half,  Eads  v,  Williams,  4  id. ,  674,  The  parties  differed  as  to  the 
construction  of  the  agreememeut.  Held,  that  a  delay  of  seven  years  was  fat^ 
Milward  t.  Earl  of  Thanet,  6  Ves.,  720. 

Waiper.}  A  party  cannot  insist  on  a  forfeiture,  in  a  case  where  he  has 
waived  a  condition,  or  treated  the  contract  after  default,  as  contlnumg  in  force. 
Sharp  V.  Trimmer,  34  N.  J.  Eq.,  433;  Morgan  v.  Herrick,  31  III.,  481;  Ewina 
r.  Gordon,  4S  N.  H.,  460.  Where  valuable  improvements  have  been  made 
after  default,  see  Bellamy  v.  Ragsdale,  14  B.  Mon.,  364.  A  lender  having  been 
refused  on  the  ground  that  it  was  not  made  in  time— held,  thai  the  objection 
could  not  afterwards  be  taken  that  the  tender  was  not  made  in  money.    Duffy 
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T.  O'DoDaTBD,  4fl  N.  Y..  223;  see.  also,  Laverty  v.  Moore,  38  fd.,  658;  Cun- 
ningbam  v.  Brown.  44  Wis..  72:  Hedeoburgh  v.  Jones,  73  III .  149;  Hoyt  v. 
Texbury.  70  id.,  :J31 ;  DiltoQ  v.  Harding,  78  id.,  117;  De  Woif  v.  Pratt.  42  id  . 
19''.  TTie  vendor  agreed  to  execute  &  deed  when  demanded,  and  did  not  make 
the  collection  of  paper,  apsigned  in  payment,  a  condition  precedent  to  the  con- 
Teyftnce  of  title.  Held,  tbat  be  tooK  the  risk  of  collection,  and  that  the  con- 
tract would  be  speciGcally  enforced.  Smoot  v.  Bea,  19  Md.,  81)8.  Where 
either  party  ahows  by  his  acts  that  he  has  waived  or  ahaodoned  the  contract, 
and  particularly  where  circumstances  justify  the  belief  that  he  intended  to 
perform  only  in  case  it  suited  hia  interest,  in  such  a  case  he  forfeils  all  cl^m 
to  equitable  relief.    Eastman  v.  Plumer,  4Q  N,  H.,  464. 

2fb  lime  JLted  for  payment,  and  making  HtU.]  Where  real  property  is  sold, 
and  there  is  no  time  fiied  either  for  tiie  payment  or  delivery  of  the  deed,  the 
payment  must  be  made  upon  request,  or  within  a  reasonable  time.  Andrews 
T.Bell,  S6 Pa.  Sk,  343. 

Aban(bminent  of  tli£  eonlnut  bff  wndee.]  Any  action  on  the  part  of  the  ven- 
dee which  clearly  indicates  an  abandonmeDt  of  the  contract  on  his  pari,  will 
deprive  Lim  of  tlie  right  to  demand  the  intcrpoaition  of  a  court  of  equity. 
Finch  V.  Parker,  4B  N.  Y.,  1 ;  Fuller  v,  Hovey.  2  Allen,  324;  Sprigg  v.  Albin, 
6  J.  J.  Marah.,  1S8;  Brackin  t,  Martin,  3  Yerg,,  55;  Mann  v.  Dunn,  2  Ohio 
St.,  187;  Efflnger  V.  McGreal,  31  Tex.,  147;  Hose  v,  Swann,  56  111  ,  371;  Bre- 
mer v.  Connecticut,  !)  Ohio.  180;  Howe  v.  Rogers,  33  Tei-.  218;  Bennett  v. 
Welch,  25  Ind..  140;  Campbell  v.  Hicka.  19  Ohio  St..  4:  3;  Gentry  v.  Rogers. 
40  Ala.,  442;  Weber  v.  Marshall.  19  Cai.,  447;  Scott  v  Barker.  14  Ohio,  547; 
BniadduH  v.  Ward,  8  Mo,,  217;  Patterson  v.  Martz,  8  Watts.  873;  Thompson 
V.  Bruen,  46  III,,  12S:  Green  v.  Covilland,  10  ( al.,  317:  Peck  v.  Brighton.  69 
ni.,  200;  Mil  v.  Buiduc,  78  id..  215. 

Crow  Uuhet;  vendor  mny  retell.]  Where  the  vendee  of  real  property  has 
been  guilty  of  gross  laches,  the  vendor  will  be  juBtiOed  in  reselling  the  property; 
thb  he  may  do,  without  first  making  a  tender  of  the  money  already  paid  him. 
Mason  v.  Owens,  5fl  111,.  359;  see,  also,  Williams  v.  Starke.  2  B.  Honr.,  186; 
Hawthorn  v.  Bronson,  16  Serg.  &  Rawie,  26U:  Gariss  v,  Gariss,  3  N.  J.  Eq.,  7U, 
FaUare  to  enforce  hin  rigJiU  of  aetiaii.]  A  party  must  not  sleep  on  his  rights. 
Where  a  parly  has  rights  under  a  contract,  it  will  be  a  good  defense  to  his 
action,  when  finally  brought,  that  he  Buffered  an  unreasonably  long  time  W 
elapse  without  attempting  to  enforce  eiich  rights.  'Ibis  i%  true,  unless  there  is 
some  special  equity  which  requires  a  specific  performance.  Von  Doren  v. 
RobiDBon.  Ifl  N.  J.  Eq,,  B58;  Preston  v.  Preston,  5  Otto,  aWI;  Keller  v.  Lewis, 
S3  Cal.,  118;  McLaurle  V,  Barnes.  72  III..  73.  An  agreement  was  made  to  exe- 
cute a  mortgage.  Held,  that  a  delay  of  eight  years  before  commencement  of 
the  action,  was  fatal.  Nelson  v.  Hagerstown  Bank.  37  Md..  51.  A  party  paid 
no  taxes,  exercised  no  ownership  over  an  estate,  and  iisserled  no  rights  under  a 
contract  for  eleven  years,  and  allowed  a  subsequent  purchaser,  wiiliout  iiotice, 
to  improve  the  properly.  Held,  that  the  delay  was  such  as  to  bar  all  claim  for 
relief  at  equity.  Inglehart  v.  Vail,  Ti  HI.,  63:  see,  also,  Conway  v.  Kins- 
■worthj,  ai  Art,  9;  fitch  v,  Boyd,  55  II)..  307;  Dubois  v.  Baum,  46  Pa.  St., 
637;  KiQjf  V.  Hamilton,  4  Pet,  311.  A  veudee  paid  the  purchase  money,  and 
then  slept  on  his  rights  for  sixteen  years,  before  bringjoghis  action  for  specific 
performance.  Held,  that  the  contract  could  not  be  enforced.  In  the  absence  of 
any  strong  eauitiea,  Johnson  v  Hopkins,  19  Iowa,  173  A  decree  was  refused 
where  the  delay  was  for  seventeen  years.  Peters  v.  Delaplaioe,  4B  N  Y. .  363. 
And  where  the  delay  was  eighteen  years.     Watson  v.  Inman,  23  Tex.,  531. 
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PAET  IT. 

OF  THE  MODE  OF  EXERCISING  THE  JURISDICTION. 


CHAPt.ER  I. 

OF  THE   IN8TITUTI0N   OP  THE   PROCEEDINGS. 

§  1099.  At  the  time  when  tlie  judicature  act,  1873, 
■came  into  operation,  the  usual  mode  of  proceeding  in  order 
to  obtain  the  specific  performance  of  a  contract  was  to  insti- 
tute a  suit  for  the  purpose  by  bill  of  complaint  in  Court  of 
<?hancery, 

g  1100.  By  the  34th  section  of  the  judicature  act,  1873, 
all  causes  and  matters  for  the  specific  performance  of 
contracts  between  vendors  and  purchasers  of  real  estates, 
including  contracts  for  leases,  are  specially  assigned  (sub- 
ject to  the  rules  of  the  Supreme  Court[a]),  to  the  chancery 
division  of  the  high  court  of  justice. 

§  1101.  Causes  or  matters  for  the  specific  performance 
of  other  contracts  are  not  expressly  assigned  to  any  par- 
ticular division  of  the  high  court,  and  may  accordingly,  it 
wonld  seem,  be  instituted,  at  the  plaintiff's  option,  in  any 
division,  subject  lothe  powers  of  transfer  exercisable  under 
the  judicature  acts  and  the  rules  of  court.(6) 

§'  1  lO*.  A  form  of  endorsement  for  the  writ  in  an  action 
for  the  specific  performance  of  a  contract  for  the  sale  of  land 
is  given  in  Appendix  A.  (Part  II.  §  i.  9),  to  the  first  sched- 
ule to  the  judicature  act,  1875. 

§  1103.  It  is  provided  by  the  acts  and  rules{c)  that  any 
action  may  be  transferred  from  one  division  of  the  court  to 
.  another.  Accordingly,  where,  in  an  action  for  the  recovery 
■of  land  commenced  in  the  exchequer  division  the  defendant 
set  up  a  counterclaim  for  specific  performance  of  a  contract 
for  a  lease  of  the  land  to  himself,  and  it  appeared  that  there 

(O)  S«eOrd.  L.L^^^       „    ,*    ..^  ,o™     „(*)^'3j.  ActjJBT3,^«.a8;  Jnd.  Aofc  187S,  ■. 


t,ifra,t.3S:3va. Act, tern,  ]iiOr<iL.i.n 
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was  a  primd  facie  case  for  specific  performance,  the  action 
was  transferred,  on  the  defendant's  application  and  againat 
the  plaintiff's  will,  to  the  chancery  division.((i)  And  a 
similar  order  was  affirmed  by  the  Court  of  Appeal  in  the 
case  of  Holloway  v.  York,(c)  where,  the  liquidation- trustee 
of  a  person  who  had  contracted  to  purchase  real  estate  hav- 
ing commenced  an  action  in  the  exchequer  division  against 
the  vendor  for  a  return  of  the  deposit,  the  vendor  had  deliv- 
ered a  counterclaim  for  specific  performance  of  the  contract. 

§  1104.  But  a  defendant  sued  in  the  Queen's  Bench  di- 
vision of  the  court  does  not  become  entitled  to  have  the 
action  transferred  to  the  chancery  division  merely  by  put- 
ting in  a  counterclaim  for  the  specific  performance  of  some 
contnict  relating  to  land  between  himself  and  the  plain- 
tiff.(/)  Tlie  court  will,  however,  take  notice  of  an  equita- 
ble right  to  specific  performance  appearing  incidentally 
in  ihe  course  of  an  ejectment  action,  though  there  be  no 
counterclaim  for  such  performance. (i/) 

§  I  lOtS.  The  determination  by  the  court  of  questions  of 
law  l>etween  vendors  and  purchasers  of  real  or  leasehold 
estate,  and  judicial  declarations  as  to  their  respective  rights 
under  the  contract  of  sale,  may,  it  is  conceived,  be  obtained 
upon  a  special  case  stated  in  the  action,  (/z)  The  court  of 
chancery  could  not  enforce  specific  performance  in  a  pro- 
ceeding of  this  nature ;(/)  but  under  the  pre.sent  i^ractice, 
where  the  answers  to  the  special  case  dispose  of  the  action, 
they  may  be  turned  into  a  judgment  making  declai-ations  to 
the  same  effect. (,?') 

§  IIOO.  A  convenient  mode  of  obtaining  an  authoritative 
decision  of  questions  arising  upon  some  of  the  class  of  con- 
tracts discussed  in  this  treatise  has  been  introduced  by  the 
vendor  and  purchaser  act,  1874.  under  which  (section  9)  a 
vendor  or  purchaser  of  real  or  leasehold  estate  or  their  re- 
spective representatives  may  at  any  time  apply  in  a  sum- 
mary way  to  a  judge  of  the  high  court  in  chambers  in  respect 
of  any  requisitions  or  objections  or  any  claim  for  corapen- 

-  (in  Htllman  t.  Harhew,  1  Ei  D.,  131.  derres  Ibr  iMClflo  perlbnuuica),  nnd  Ord.. 

,)2Kill..333  XXXIV.        '^ 

(/I  Streyv.  H'addlfl,4Q.B  D,,a89  {t)  SeeEvanBT   Sahnder«,t3  L.  T..U,fil, 

(oi  WIlll^mBT.  SDowdua,  W.  N.,  1680.121  The  pn-ccduru  by  gpedsl  caie  QDder  sir 

<C.  I*.  Dlr.)  Georsa  Tnrner'i  act  (1»  4  14  Vict.,  o  85.)  I* 

|A}  CooipBrflBatilnT.Hupe.nBeai.,  Wl,  uowabolliiMd  )Ord..  XXX[V.  r.  T). 

ttl  (vbera  tbe  dcvlilOD  WM  MDUmount  to  *  U)  HutI-jid  t.  Cornwall  HlDsntli  Roll. 
WajCO..  18Ch.  D..fl;,80. 
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sation  or  any  other  question  arising  ont  of  or  connected 
with  the  contract  (not  being  a  question  affecting  the  exist- 
ence or  validity  of  the  contract),  and  the  jndge  is  to  make 
sncli  order  upon  the  application  as  to  him  shall  appear  just, 
and  to  order  how  and  by  whom  all  or  any  of  the  costs  of 
and  incident  to  the  application  are  to  be  borne  and  paid. 
In  very  many  of  the  disputes  that  arise  between  vendors 
and  purchasers  of  realty  and  leaseholds  an  application 
under  this  section  is  an  advantageous  and  efficient  substi- 
tute for  an  action  for  specific  performance, (i-)  The  parties 
to  such  an  iipplicntion  are  in  the  same  position  as  tliey 
would  be  under  a  reference  as  to  title  in  such  an  action.(?) 

A  pel-son  who  has  availed  himself  of  the  provisions  of  the 
act  is  not  entitled  afterwards  to  bring  an  action  for  the  sjw- 
cific  performan<'B  of  tlie  contract  which  was  the  subject  of 
the  8ummons.(//;) 

§  II07.  By  tlie  county  courts  act,  1865,  section  1,  all  the 
jurisdiction  of  the  Court  of  Chancery  in  suits  for  specitic 
performance(«)  was  given  to  the  county  courts  where  the 
purchase-money  did  not  exceed  the  sum  of  £500 ;  and  by 
virtue  of  the  6th  section  of  the  county  courts  act,  1867,  the 
jurisdiction  so  given  may  now  be  exercised  in  all  actions  for 
specific  lierformance  of  any  contract  for  the  sale,  puif  base, 
or  lease  of  any  property,  where,  in  the  case  of  a  sale  or  pur- 
chase, the  purchase  money,  or  in  the  case  of  a  leasi*  the 
value  of  the  property,  does  not  exceed  £5(Mf,  Apparently, 
however,  the  jurisdicti(m  under  these  enactments  is  confined 
to  cases  where  the  consideration  for  the  sale  is  a  sum  certain. 

§  1  lOS.  Directions  are  given  in  the  county  courts  actsf>f 
1805  and  1867  (28  and  29  Vict.  c.  99,  10  ;  30  and  31  Vict.  c. 
145,  8.  1)  as  to  the  particular  county  court  to  be  selecled,  in 
any  particular  case,  for  an  action  for  specific  performance ; 
and  the  details  of  the  practice  and  procedure  in  all  county 
court  actions  are  regulated  by  the  county  court  rules,  1875 
and  1870.  Every  county  court  has,  in  dealing  with  actions 
wilhin  its  jurisdiction,  all  the  powers  of  the  high  court  of 

(£)  For  cnn  under  IbiB  terllnn  see  Be  774;  Prapen  Co.  t.  McOnn,  1  L.  R  Ir.,  11 

Wadilell'B  contracl,  S  (;h.  T),,  ITJ;  Re  Cole-  i  aummoDt  mft;  bu  Mrrcd  ual  of  lbs  jnilidU: 

mananrt  Jairom,  4  Ch     D.,  1B3  (whore,  (n  tlon) 

•treDKlhen  lb«  purchaWr'a  titir,  .Jearal.  U.  (0  In  Be  Bammibs,  Lynn  uii]  ^«itOB,  B 

B.,  dellTerol  judRnienl  !n  roiirl;  Re  Popple  Cta.  Ji..  Snl. 
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jastice  (judicature  act,  1873,  a.  89) ;  and,  in  a  proper  case, 
any  action  may  be  tranfifarred  either  from  a  county  court  to 
the  high  conrt,  or  tice  versa,  or  from  one  county  court  to 
another,  (o)  An  appeal  lies  from  the  decisiou  of  a  connty 
court  judge  in  an  action  for  specific  performance  to  a  divis- 
ional court  of  the  high  court ;  but,  except  by  speciaj  leave, 
there  is  no  further  appeal,(p) 

§  1109.  The  jurisdiction  of  the  high  court  in  cases  of 
specific  perf(irman<!e  has  not  been  ousted  by  that  confeiTed 
by  county  courts.  Though  the  matter  may  be  within  the 
jurisdiction  of  the  infeiior  court,  a  plaintiff  is  at  liberty  to 
bring  his  action  in  the  high  court  (subject,  of  course,  to  the 
statutory  provisions  as  to  transfer  already  referred  to),  and 
is  entitled,  if  successful,  to  the  usual  tosi.s  of  :i  suitor 
lhere.((/)' 

§  1110.  It  may  here  be  mentioned  tlmt  by  tlie  land 
ti-aiisrer  net,  187;),  it  has  been  enacted  tliat  (s.  '.i'3)  where  a 
snit  is  instituted  tor  the  specific  performance  of  a  contract 
relating  to  registered  land,  or  a  registered  cliarge,  the  court 
having  cogniziince  of  such  suit  may  by  summons,  or  by  such 
other  mode  as  it  deems  expedient,  cause  all  or  any  parties 
who  have  registered  estates  or  rights  in  such  landorcUaige, 
or  have  entered  up  notices,  canlions,  or  inhibitions  ag-ainst 
the  same,  to  apjwar  in  such  suit,  and  show  cause  why  such 
conti-act  sluiuld  not  be  specifically  performed,  and  the  court 
may  dire<;t  that  any  order  made  by  the  court  in  such  suit 
shall  be  binding  on  such  parties  or  any  of  them.  Further, 
by  the  94th  section  of  the  same  act,  ail  costs  incurred  by 
any  pai'ty  so  appearing  in  a  suit  to  enforce  against  a  vendor 


19;  Juil.  Ad,    Carrell,  IB  A 


'  Cmieiirrciil  j'lrkdiction.]  Equity  will 
has  bocQ  bnrred  by  Ihe  atatute,  in  cases  of 
T.Williamson,  70  111.,  M7. 

Statute  a  bar  in  Nea  T-n'k  after  ten  jenrn.]  "  Tbe  provlsiona  of  tlie  C"lle  re- 
quiring a  written  acknowlc<lginent  to  lalct  a  cns<^  out  of  tliu  statute  of  limita- 
tions lias  liffvctuully  dtntru^-ud  liie  old  doctrine  on  wbicli  courts  of  cijuity 
rclli'viil  vcodei-H  (nnn  forfeitures  iucurrcd  in  cimaequeuci'  of  Iheir  failure  to 
pei'fonn  executory  contracls  fur  tliu  sale  of  lands.     Ttiut  doctrine  resled  on  tlie 

Eriaeiple  tliat  lime  was  not  of  tbe  essence  of  the  coulract;  but  now  the  statute 
as  iuierposcd  au  absolute  bar  aftci  the  lapse  of  ten  years."  Gilbert,  J.,  in 
HcCoEKr  V.  Lawrence,  4  Hun,  107. 
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specific  perforniance  of  his  contract  to  sell  registered  land 
or  a  registered  charge  are  to  be  taxed  as  between  solicitor 
and  client,  and,  unless  the  court  otherwise  ordera,  paid  by 
such  vendor,  (r) 

§  1111.  How  far  the  summary  jurisdiction  conferred  by 
the  36th  section  of  the  companies  act,  1862,  is  properly 
applicable  to  the  enforcement  of  contracts  for  the  sale  and 
purchase  of  shares  is  a  question  which  has  been  much  dis- 
cussed, but  can  hardly  be  said  to  be  even  now  satisfactorily 
settled.  That  section  provides  that  if  the  name  of  any  per- 
son is  without  sufficient  cause  entered  in  or  omitted  from 
the  register  of  members  of  a  company  under  the  act,  or  if 
default  is  made  or  unnecessary  delay  takes  place  in  enter- 
ing on  the  register  the  fact  of  any  pejson  having  cfa.sed  to 
be  a  member  of  the  company,  t!ie  person  or  member  ag- 
grieved may  apply  by  motion  or  summons  for  an  order  of 
the  court  that  tlie  register  may  be  rectified,  "and  the  court 
may  either  refuse  such  application,  with  or  without  costs 
to  be  paid  by  the  applicant,  or  it  may,  if  satisfied  of  the  jus- 
tice of  the  case,  make  an  order  for  the  rectification  of  the 
register,  and  may  direct  tlie  company  to  pay  all  the  costs 
of  such  motion,  application,  or  petition,  and  any  damages 
the  i)arty  agrieved  may  have  sustained.  The  court  may,  iu 
any  proceeding  under  this  section,  decide  on  any  question 
relating  to  tlir-  title  of  any  person  who  is  a  party  to  such 
proceeding  to  have  his  name  entei-etl  in  or  omitted  from  the 
register,  whether  such  question  arises  between  two  or  more 
members  or  alleged  members  or  between  any  members  or 
alleged  members  and  tlie  company,  and  generally  the  court 
may  in  any  such  proceeding  decide  any  question  that  it 
be  necessary  or  expedient  to  decide  for  the  rectification  of 
the  register." 

§  1113.  The  enactment  may  seem  at  first  sight  to  offer 
an  attractive  and  efficient  substitute  for  an  action  for  specific 
performance  in  cases  arising  out  of  contracts  for  the  sale  of 
shares,  but  the  decisions  upon  it  show  that  its  applicability 
in  practice  to  such  cases  is  by  no  means  universal.  The 
jurisdiction  which  it  confers  is  clearly  discretionary  ;  and, 
wliatever  the  effect  of  the  limited  power  which  it  gives  the 

(r)  Sue  too  u  (0  bringing  In  Ibird  puUei,    Ord,  ZVI.  rr.  IT,  IR,  S] ;  rnpn,  |  I8B  «t  Mq. 
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court  over  costs  upon  the  generality  of  its  subsequent 
langiiage,(£)  it  seems  that  the  court  will  at  any  rate  be  slow 
to  exercise  this  jurisdiction  for  the  purpose  of^Jdeciding 
questions  between  vendors  and  purchasers  of  shares,  except 
where  the  legal  title  of  the  applicant  is  clear.  (Q 

(t)  See  per  Jensel,  H.  B.,lnBi  parte  S&r.    I,.  B.  BEii.i  IBS;  Ex  pule  Hargadt,  L.  B.,1T 
— .  .    ,.,,=.-    ^=  Eq.,ST3:  Ei  parte  ■jhsw.iQ.B.D,  «8.  Bee 

:.  K._  t  Bq.,    loo  BnoUer>  l^mp  AcW  (3il  ed.),  Sl-M. 
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OHAPTEB  II. 

OF  INJUNCTIONS. 

§1113.  It  ha3  already  been  in  effect  stated(o)  that 
executed,  as  distinguished  from  executory,  contracts  are 
not  within  the  scope  of  this  treatise.  The  pn-sent  chapter 
will  accordingly  be  conhned  to  the  consideration  of  the  use 
of  injunctions  in  connection  with  contracts  of  the  latter 
kind. 

§  1114.  The  jurisdiction  of  the  court  in  injunction  ia 
connected  with  the  specific  performance  of  executory  con- 
tracls  in  three  ways:' — 

(1)  Sometimes  the  injunction  is  the  instrument  l)y  which 
the  court  specifically  enfoi-ees  the  contract  itself  or  some 
part  of  it ; 

(2)  Sometimes  tlie  injunction  ia  merely  incident  or  ancil- 
lary til  the  performance  of  the  contract ;  and 

(3)  Sometimes  the  injunction  is  used  for  the-  purpose  of 
giving  efftK't  to  rights  resulting  from  the  non-2>erformance 
of  the  contract. 

1.  Injunction  the  iastruiiient  of  performance. 
!J  1 1  la.  It  is  evident  that  whenever  the  court  grants  an 
injunctitm  restraining  the  breach  of  any  expi'es.s  or  implied 

(a)  ^apm.  |  21;  cT.  {{  IdD,  lUn. 

'  IiiJ unction ;  tehere  llie  lau>  teould  work  iiijuatice.l  In  a  ctme  wlieu,  by  fraud 
OT  DMStoke.  n  party  has  un  udvantaec  in  proceeding  at  law.  nnd  which  will 
manireatly  muke  the  Ihw  a  sword  of  jniustice,  n  court  of  cquily  wilt  realrnin 
the  party  where  coiiacience  is  thus  barred  from  using  tlie  advaninge  he  has  im- 
properly gained.  In  such  a  case  it  was  said, ;W7'  i-iiriam:  "The  only  grouod 
upon  wiiirli  this  testimony  can  be  received  to  control  the  legal  ctTect  and  opera 
tioD  of  these  eoveuttntH  h  the  fraud  of  the  parly  in  ntlempting  to  enforce  them 
in  violation  of  his  agreement.  The  evidence  is  regarded  as  sufficiently  certain 
and  clear,  in  the  proof  of  that  contract,  tliat  the  damages  to  be  puid  by  the  rail- 
ruud  for  their  ri^ht  in  the  premises  were  to  be  divided  between  these  parties  in 
specific  proportions,  and  that  no  claim  was  to  be  made  on  the  grantor  on  hlx 
eOvcuaut  in  thisdeoi  ■.,■  ». .7 '.natter  arising  out  of  that  Dcgotiatlon;  and  evi- 
dently il  was  in  cuntldent  reliance  upon  this  understanding  that  the  grantor 
neglected  so  to  qualify  tiU  covenant  thai  uo  right  of  action  could  arise  thereon 
for  that  matter,  liegarding  these  facts,  therefore,  as  sulHciently  proved,  and 
the  bill  as  sulHciently  setting  up  the  fraud  and  asking  for  relief  on  that  ground, 
we  think  Ihe  case  is  brought  within  the  geacral  rule  upon  which  relief  is 
granted."    Taylor  v.  Gitmsn,  36  Vu,  411. 
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term  of  a  contract  it  thereby  ^o  tanto  Bpecifically  enforces 
the  perfonnance  of  the  contract.(6) 

§  1 1  !•.  Where  the  contract  contains  express  negative  as 
well  aa  positive  terms,  and  the  positive  terms  are  capable  of 
specific  performance  by  the  court,  the  court  may  and 
natarally  will  enforce  by  injanction  the  observance  of  the 
negative  terms  ;  for  by  so  doing  it  promotes  the  complete 
performance  of  the  contract  as  a  whole. 

§1117.  Thus  where  the  commissioners  of  woods  and 
forests  contracted  with  a  committee  of  the  nnited  service 
clab  for  the  grant  by  the  commissioners  to  the  trustees  of 
the  clnb  of  a  lease  of  a  specified  piece  of  ground,  and  farther 
that  a  specified  plot  on  the  south  side  of  this  piece  of 
ground  ^ould  be  laid  out  as  an  ornamental  garden,  and  no 
buildings  whatever  should  be  erected  thereon,  and  after- 
wards the  commissioners  began  to  build  stables  on  the  plot; 
the  court  specifically  enforced  the  observance  of  the  negative 
stipulation  by  restraining  the  commissioners  from  continu- 
ing to  build  on  the  plot  and  also  from  permitting  sach  part 
of  the  stables  as  had  already  been  built  to  remain  upon  it.(c) 

§1118.  But  where  part  of  the  contract  is  of  such  nature 
as  to  be  incapable  of  specific  performance  by  the  court,  a 
difficnlty  presents  itself  with  respect  to  the  court's  enforce- 
ment of  any  other  part  of  it  by  injunction. 

For,  as  we  have  seen,  ((f)  the  court  will  not,  as  a  general 
role,  enforce  part  of  an  executory  contract  unless  it  can  per- 
form the  whole ;  and,  in  the  case  supposed,  the  grant  of  an 
injunction  would  obviously  be  tantamount  to  a  merely 
putial  enforcement  of  the  contract. 

§  1119.  On  the  principle  referred  to  in  the  last  preced- 
ing section,  one  would  expect  to  find  the  court  always 
refusing  to  interfere  by  injunction  to  restrain  the  breach  or 
aon-performance  of  part  of  an  executory  contract  where  the 
rest  of  the  contract  is  incapable  of,  or  is  not  a  proper  subject 
for,  specific  performance :  and  in  fact  there  are  numerous 
instances  of  such  refusa].(e) 

{b)  As  to  inJanctlDDa  rumtiilDK  ftppUoa-  (d)  Put  m.,  ohap.  ztU  If  801,  Sll,  Btt  M 
DoDi  to  PsiUuneat,  we  Infra,  Put  vl.,  chKp.   Mq- 

u.,  f  lliCTel  Kg  ;  uid,u  to  Ibe  dlacreuaDarr  laj  Beee.  g.,  mpn,  ]  SSSet  mo.,  kud  the 
(Sbuuier  of  iGg  Juriidlctloa,  aee  par  Lord  Ouu  there  dted:  alwi  FotbeTglll  T.  Bow- 
WMtbnirlD  lAiwT,  Uinea,  IDeS.  J.  t  8.,  land,  L.  a.  IT  Bq. ,  ISI,  citad  lapn,  1 840 ;  per 
W.  Lord  CotMnluun  In  DIeMchien  t.  Cabbom, 

(c)  Xukln  T.  HndclBHin,  I  Blm.,  IS  (Sbtul.    3  Fh^DTi  Bogan  T.  WUmot,  W.  M.,  tSSO,  BS. 

well,  v.  C).     .  Cr.  Borne  t.  London  and  North  we«en> 

.-,  t       KJ  Eallwiy  Co.,  W  W.  B.,  m.  WUK 
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§  1  lao.  There  are,  however,  cases  in  which,  though  the 
contract  as  a  whole  has  heen  such  as  the  court  could  not  or 
would  not  specifically  enforce,  it  has  nevertheless  granled 
an  injunction  restraining  the  breach  of  some  express  or 
implied  term  of  it.  These  cases  have  already  been  dis- 
cussed at  length  in  a  previous  chapter.  (/)  It  may  here 
be  added  that  whenever,  in  such  cases,  a  person  is  com- 
pelled by  injunction  to  observe  some  negative  term  of  a 
contract,  the  whole  benefit  of  the  injunction  is  conditional 
upon  the  plaintiffs  performing  his  part  of  the  contract, 
and  the  moment  he  fails  to  do  any  of  the  acts  which  he 
has  engaged  to  do,  and  which  were  the  consideration  for  the 
negative  term,  the  injunction  will  be  liable  to  be  dis- 
solved. {^) 

§  1131.  In  connection  with  the  cases  referred  to  in  the 
last  preceding  section,  the  old  case  of  Martin  v.  Nutkin(A) 
may  be  referred  to.  There  articles  were  executed  between 
the  plaintiffs,  who  resided  very  near  the  church  of  Hammer- 
smith, and  the  parson,  church  wardens,  overseers,  and  some 
of  the  other  inhabitants  of  the  parish,  by  which  the  plain- 
tiffs covenanted  to  erect  a  new  cupola,  clock  and  bell  to  the 
church,  and  the  other  parties  covenanted  that  a  bell  which 
had  been  daily  rung  at  five  o'clock  in  the  morning,  to  the 
great  annoyance  of  the  plaintiffs,  should  not  be  rung  during 
the  lives  of  the  plaintiffs  or  the  survivor  of  them :  the 
plaintiffs  performed  their  part  of  the  contract,  but  the  bell 
after  about  two  years  was  rang  again  :  the  contract  on  the 
part  of  the  parish  authorities  was  specifically  enforced 
against  them  by  means  of  an  injunction  ;  although,  as  Lord 
St.  Leonards  remarked  in  the  course  of  his  judgment  in 
Lnmley  v.  Wagner, (z)  the  court  clearly  could  not  have 
granted  any  specific  performance. 

2.  Injunction  ancillary  to  performance, 

g  1139.  The  jurisdiction  of  the  court  in  injunction  is 
often  ancillary  to  that  in  specific  performance,  for  thepnr- 
pose  of  preventing  tlie  defendant  making  a  use  of  some  1^ 
interest  or  right  vested  in  him  in  a  way  inconsistent  with 

in  Put  ni.,  chap.  iTl.,  1 883  et  lu.  (Jl)  1^.  Wma.,  MS. 

(ff)  B«e  per  Lord  HaUMrtar  (then  V.  C.)  In      <0  IDs  Q.  U.  »  Q.,  111. 
Blocker  t.  We<U«rlmrB,  1 S.  *  J,  «)II. 
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the  eqnity  claimed  by  the  plaiotiff,  or  embarrassing  the 
plaintiff  by  dealing  with  the  property  daring  the  pendency 
of  tlie  action,  or  obstructing  the  performance  of  some  act 
incidental  to  tlie  execution  of  the  contract.  "The  coart 
will  in  many  cases  interfere  and  preserve  property  in  statu 
quo  daring  the  pendency  of  a  suit,  in  which  the  rights  to  it 
are  to  be  decided,  and  that  witlioat  expressing,  and  often 
without  having  the  means  of  forming,  any  opinion  as  to  such 
rights,  "(i) 

§  1133.  In  the  class  of  cases  now  to  be  considered  the 
injunction  is  therefore  granted,  upon  interlocutory  applica- 
tion and  until  the  trial,  on  the  plaintiff  showing  a  pri-md 
facie  case  for  specific  performance. (A)  It  is  not  necessary 
that  it  should  be  clear  that  the  plaintiff  will  succeed  at  the 
trial:  it  is  sufficient  if  there  is  ground  for  supposing  that 
relief  maybe  given. (?)  For  on  this  application  the  coart 
will  not  decide  delicate  points,(7ra)  such  as  delay,  which  can 
only  be  decided  at  tlie  trial,  (m) 

§  1134.  Accordingly,  where  an  intended  lessor  was  sued 
by  an  intended  lessee  for  the  specific  performance  of  a  con- 
tract to  grant  a  lease,  he  was  restrained  f rom  Tsringing  an 
ejectment  during  the  suit.(o)  In  another  case  the  plaintiff 
(purchaser)  obtained  an  injunction  to  restrain  the  vendor 
from  conveying  away  the  legal  estate,  which  might  compel 
the  plaintiff  to  make  some  other  person  a  party  to  the 
woM.{p)  In  other  cases  injunctions  to  restrain  sale  and  sur- 
render of  estates  as  to  which  specific  performance  was 
songht,  were  granted  on  certificate  of  bill  filed  and  affida- 
Tit.(5)  And  in  another  case,  an  injunction  was  granted  to 
restrain  a  purchaser,  who  had  got  into  possession,  from  cat- 
ting timber  on  the  estate,  (r)' 

.  Hull,  B  V«s.,  S9:  Attwood  T.  Butaun, 
,  ISS,    Diitlngaiih  Toi  T.  PnnMlL  S 

a.  a,  MS.  ^^ 

..I)  Echltffv.  BaldwlD.  1STeB.,»T. 
(a)  Curtla  T.  Marqals  of  BuckiogbKm.S  V. 
ui  nuuBUD  1.  iiiu»i»»,  a  nnu..  «u,  xr,    A  B.,  ISB:  BpIllerT.  Splller.S  Sw.,  SW 
ALtwoodT.  BarhKm,  2Ru>B.,lM.  (rl  Ciockfonl  r.  Aleiknder,  U  Ye».,  1S8. 

Im)  Price  T.  Aubelnn,  1  Y.  Jb  C.  Ex..£I.  Diatlngnlili  UsrahaU  T.  Wklun,  S£  Bgbt., 
(B)  LBTy  T.  I.lndo.a  Mm.,  Bl.  SOI,  Ml. 

(o)  Sc>>rdmuiv.HDat7n,eVeB.,lST;Buck- 

^  Ii^uftMm  granted.'\  The  vendee  paid  the  entire  consideration  for  personal 
propertj,  and,  before  its  deliveiy,  tlie  vendor  wa«  about  to  dispose  of  it  in  fraud 
of  vendee's  rights.  The  vendee  was  insolvent,  and  great  difficulty  would  have 
been  experienced  in  replevying  the  property.  Held,  that  the  veudee  waa  enti- 
tled to  an  injunction  in  the  nature  of  apedflc  performance.  Parker  v.  Oarri- 
wn,  01  111.,  3S0;  Bee,  however,  City,  etc.,  Idb.  Co.  v.  OliuBtead,  38  Conn.,  479. 
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§  1133.  On  the  same  principle,  where  the  contract  was 
for  the  sale  of  a  leasehold  public  house  at  a  fixed  price,  and 
of  the  fumitare,  fixtures,  and  other  effects  oa  the  premises, 
at  a  valuation  to  be  made  by  a  valuer  named  in  the  con- 
tract, and  the  vendor  refused  to  allow  the  valuer  to  enter 
upon  the  premises  for  the  purpose  of  making  an  inventory 
of  the  articles  to  be  valued,  Jessel,  M.  R,,  upon  the  interlo- 
cutory application  of  the  purchaser  in  a  suit  instituted  by 
him  for  the  specific  i)erformance  of  the  contract,  made  an 
order  compelling  the  vendor  to  allow  the  valuer  to  enter.  (*) 
*'I  liave  no  hesitation,"  said  his  lordship,  "in  saying  that 
there  is  no  limit  to  the  practice  of  the  court  with  regard  to 
interlocutory  applications  so  far  as  they  are  necessary  and 
reasonable  applications  ancillary  to  the  due  performance  of 
its  functions,  namely,  the  administration  of  justice  at  the 
hearing  of  the  caose."(0 

§  1196.  In  one  case,  where  the  validity  of  the  contract 
was  disputed,  Lord  Langdale,  M.  B.,  refused  a  motion  for 
an  injunction  to  restrain  the  vendor  from  letting  or  selling 
the  estate  pending  the  hearing,  on  the  ground  that  a  lessee 
or  pnTchaaer  pendente  lite  would  take  subject  to  the  plain- 
tifTs  TightB.{u)  And  in  another  case,  where,  on  the  plaintiff 
(purchaser)  making  his  interlocutory  application,  it  was  not 
clear  that  he  would  be  able  at  the  hearing  to  establish  his 
right  to  specific  performance,  the  court  of  appeals  refused, 
on  the  ground  of  comparative  convenience,  to  restrain  the 
vendor  by  injunction  until  the  hearing  from  selling  the 
property  in  dispute,  it  appearing  that  the  grant  of  the 
injunction  would,  if  the  plaintiff  ultimately  failed,  do  more 
injury  to  the  defendant  than  its  refusal  would  occasion  to 
the  plaintifiE  should  he  ultimately  be  successful.  (»)  Turner, 
L.  J.,  however,  in  his  judgment  in  the  last  cited  case,  dis- 
tinctly affirmed  the  general  principle  that,  if  there  is  a  clear 
valid  contract  for  sale,  the  court  vrill  not  permit  the  vendor 
afterwards  to  transfer  the  legal  estate  in  a  third  person, 
although  such  third  person  would  be  affected  by  Us  pen- 
dens.{w) 

ImlOiT.  Ptten,  I.B.IDEq.,  sn.    CT.    1  DeG.  J.  A  S..  461:  Hnnco  t.  WiTeiiliosuid 
flSM  BrlgbtlliiKwaBatiwttyCo.,  4  D«  G.  J.ftS., 


"Kl 


Wiicht.  4  BWT.,  40.  iv)  S  De  G.  J.  A  S  , 

The  London  Buk  Of  Soot.  JniUoa  mlio  anvgeita  s  p 

, .^DeO.  J.*8..at.  <Jf.OunU  o»  »  (•oomlmrrJ  eonlrL, 

T.  BuiBUMl  nnd  Bp*inn  Uowm  Btllira;Uo.,  EMnn  Id  Splller  T.  Sptller,  3  8w.,  SSI. 
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§  1 137.  It  is  hardly  necessary  to  remark  that  the  court 
will  not  restrain  a  person  who  is  under  contract  to  buy  an 
estate  from  buying  another,  merely  on  the  ground  that  the 
completion  of  the  second  purchase  may  incapacitate  him  to 
complete  the  first,  (a;)' 

§  1 138.  The  court  will,  in  some  cases,  restrain  even  third 
persons,  whose  rights  are  independent  of  the  contract,  from 
acting  in  a  manner  which  would  prejudice  the  plaintLflE  in 
respect  of  the  property.  For  instance,  where  after  a  con- 
tract for  the  sale  of  an  advowson  the  incumbent  died,  and  a 
hill  was  filed  against  the  vendor  and  the  bishop,  the  court 
restrained  the  vendor  from  presenting,  and  the  bishop  from 
instituting,  or,  in  case  of  a  lapse  taking  place  pending  the 
suit,  from  collating  to  the  living  any  clerk  not  nominated 
by  the  plaintiff,  (y) 

§  1 139.  Other  cases  in  which  the  court  has  restrained  by 
injunction  acts  inconsistent  with  the  due  performance  of 
the  contract  have  been  discussed  in  a  previous  chapter.(i:) 

§  1130.  TheCourtof  Chancery  used  to  grant  injunctions 
to  restrain  actions  at  law  for  the  deposit  upon  its  being  paid 
into  court  ;(a)  and  to  restrain  actions  at  law  for  damages 
for  delay  in  completion  ;(&)  or  in  which  the  defense  was  a 
contract  between  the  parties  which  the  court  of  law  could 
not  specifically  enforce  ;(c)  and  it  had  jurisdiction  to  restrain 
parties  from  applying  for  probate  or  the  grant  of  letters  of 
administration,  and  would  so  restrain  them  if  it  were 
necessary  for  the  purpose  of  enforcing  a  contract  which 
they  had  entered  mto.{d)  But  whether,  in  a  suit  for  the 
specific  performance  of  a  contract  for  a  separation  deed 
between  husband  and  wife,  it  would  have  been  within  the 
province  of  the  Court  of  Chancery  to  interfere  by  injunction 
to  restrain  a  suit  in  the  court  of  probate  for  the  restitution 
of  conjugal  rights,  as  incident  to  the  main  object  of  the  suit 
in  equity,  can  hardly  be  said  to  have  been  determined, 
thongh  it  was  twice  discussed  by  the  House  of  Lords  in  the 
case  of  Wilson  v.  Wilson,  (e)  opposite  opinions  having  been 

(»8Tenv.Brl8htonBrairerTCo.(Llinllad).  IIS,  EH.  8e«  loo  Vlner  v.  Cbiplln,  1  DeO. 
It  W.  K.,  SM.  A  J.,  MS  (scllon  tor  purchue-raoneT) 

W  NicbolBOD  T.  Eiupp.aniin  .82S.  [e)  W&Urlotr  f.  Bbood.  L  It.3Eq.,ai4. 

(>ipKr(llI.,cbap.iTl..|834et*eq.  (d)  Par  Uelltih,   I,.   J,    In    Wlfeocka  T. 

,„,  »„_■ .i^-i  .  ■>_  ^  ^.    lo.  CftTUr,  L.  li.  10  Ch.,  Mt. 

(e)  1  H.  L.  C,  SaS;  B.  C.  9  B.  L.  C,  M. 
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expressed  on  the  point  by  the  learned  lords  by  whom  that 
case  was  decided. 

§  1131.  Under  the  present  practice  {judicature  act,  1873, 
6.  24,  subs.  5),  no  cause  or  proceeding  pending  before  the 
high  court  or  the  court  of  appenl  can  be  reatrained  by 
injunction,  but  every  matter  of  equity  on  which  an  injunc- 
tion against  the  prosecution  of  any  such  cause  or  proceeding 
might,  if  the  judicature  act,  1873,  had  not  been  passed,  have 
been  obtained,  either  unconditionally  or  on  any  terms  or 
conditions,  may  be  relied  on  by  way  of  defense  thereof.  It 
is  by  the  same  sub-section  enacted  that  nothing  in  that  act 
contained  shall  disable  either  of  the  said  courts  [the  high 
court  and  the  court  of  appeal],  from  directing  a  stay  of  pro- 
ceedings in  any  cause  or  matter  pending  b*^fore  it  if  it  shall 
think  tit ;  and  that  any  person,  whether  a  party  or  not  to 
any  such  cause  or  matter,  who  would  have  been  entitled,  if 
that  act  had  not  been  passed,  to  apply  to  any  court  to 
restrain  the  prosecution  thereof,  shall  beat  liberty  to  apply 
to  the  said  courts  respectively  by  motion  in  a  summary  way 
for  a  stay  of  proceedings  in  such  cause  or  matter  either 
generally,  or  so  far  as  may  be  necessary  for  the  purpose  of 
justice ;  and  that  the  court  shall  thereupon  make  such  order 
as  shall  be  just. 

%  1133.  In  other  words,  the  defendant  to  an  action  who 
desires  to  avail  himself  of  some  matter  which  would  form- 
erly have  been  a  ground  for  asking  the  Court  of  Chancery 
to  restrain  proceedings  in  another  court,  has  now  two  courses 
only  open  to  him  :— he  may  plead  the  matter  as  a  defense 
to  the  action,  or  he  may  make  it  the  ground  of  an  applica- 
tion to  the  court  in  which  the  action  is  pending  to  stay  the 
proceedings  in  an  action.(/) 

3.  En/oTcemeni  of  right  resulting  from  non-performance. 

§  1 133.  The  court  will,  in  a  proper  case,  grant  an  injunc- 
tion for  the  purpose  of  enforcing  a  right  resulting  to  the 
applicant  from  the  non-performance  of  the  coatrdct. 

§  1134.  Thus,  where  a  decree  had  been  made  declaring 
that  a  contract  between  a  railway  company  and  the  rector 

(/}  flwbntt  T.  rawcoi.  l  Cb.  D.,  lU;  B«  Faopltfa  Quden  Co.,  1  Cb.  D., «. 
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of  W.  for  the  purchase  by  the  company  of  certain  glebe 
lands  of  which  the  company  had  taken  posaession  before 
the  inatitution  of  the  suit  ought  to  be  specifically  performed, 
and  that  the  plaintiff  was  entitled  to  a  vendor's  lien,  and 
directing  the  company  to  pay  the  purchase-money  by  a  day 
named,  with  liberty  for  the  plaintiff,  in  case  of  default,  to 
apply  for  the  purpose  of  enforcing  his  lien ;  and,  default 
having  been  made  by  the  company,  an  order  had  been  made 
for  the  sale  of  the  lands,  but  two  attempts  to  sell  had  proved 
unsuccessful :  Lord  Selbome  finally  ordered  that,  in  default 
of  the  company  paying  the  purchase-money  with  interest 
and  costs  into  court  within  a  month  after  service  of  the 
order,  an  injnnctien  should  be  awarded  to  restrain  them 
from  continuing  in  possession  of  the  lands.(^) 

§  1133.  With  regard  to  the  extent  of  the  court's  juris- 
diction in  injunction,  it  is  to  be  observed  that  the  judica- 
ture act,  1873,  enacts  (a.  36,  subs.  8)  that  an  injunction  may 
he  granted  by  an  interlocutory  order  of  the  court  in  all  cases 
in  which  it  shall  appear  to  the  court  to  be  just  or  convenient 
that  such  order  should  be  made,  but  does  not  in  terms 
extend  this  wide  power  to  the  grant  of  injunctions  at  the 
trial.  It  seems,  however,  that  the  effect  of  the  above  enact- 
ment, read  in  connection  with  the  76th  section  of  the  same 
act  and  the  common  law  procedure  act,  1884  (sections  79,  81 , 
83),  is  to  give  the  court  an  unlimited  power  of  granting  an 
injunction  at  any  stage  of  any  case  where  it  would,  accord- 
ing to  sufficient  legal  reasons  or  on  settled  legal  principles, 
be  right  or  just  to  do  so.(A)' 

tt)  WlltUou  T.  ArlaitioiT  A  BueUnsbBm  LordNelioii  t.  SftllBboTT  and  DonetJniW- 

BallnTCo-.n  W  ft.,81Bi5BtOD,lSII;IiifM,  Uon  BiUlwav  Co.,  IS  W.B.,  1CI71. 

i  IKS     Dltlngatob  foil  T.  NorUitunptaD  ud  (h)  Beddow  t.  Beddow.  ■  Ch.  D., »,  SB;  C£ 

BaubiUT  jDDctlon  BAllwaj  Co.,  L.a.aCh,  Thomaa  t.  William  a,  U  Cb.  D-.m;  uul  par 

IM:  rjttlniM- V    AtflAAhnrv  And   Rnrklnirhjini  Ru'nn  V.fl.  In  Dlnkii  v.  TlmnbH.  ISflh.n  .9fl. 


'  Sfeeutiim.}  XJnleag  the  complaluaut  has  a  Kood  defense  at  law,  and  was 
prevEDted  from  availing  himself  of  the  same  by  mialake,  suprise  or  fraud, 
without  negligence  on  his  part,  an  iDjunction  will  not  be  footed  to  restrain  the 
execution  of  a  Judgment.  Hill  v.  Beifsnider,  46  Hd. ,  6SG.  Where  the  jadg- 
ment  entered  is  contranr  to  an  express  agreement  between  the  parties,  an  in- 
junction will  l)e  grantea.  Kent  v,  Ricarda,  3  Md.  Ch.,  392.  A  clear  agreement 
was  violated.  Held,  Uiat  an  injunction  would  be  granted.  Reilj  t.  Miami 
£i.  Ca,  G  Ohio,  883. 

Balaaee  of  egvitUi.  ]  In  a  case  where  either  party  may  suffer  oy  the  granting 
or  withholtung  of  an  injunction,  the  equitable  rule  appears  to  be  that  me  court 
must  balance  Oie  inconTeniencee  likely  to  he  eustalned,  and  to  grant  or  withhold 
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Gray  v.   Ohio  R.  R.  Co,,  1 

Balanee  of'pfoof.'\  When  the  proof  ia  so  e<iuallj  balanced  em  to  leave'the 
contract  in  doubt,  this  will  fumiah  sufflcient  cause  to  deny  the  application  for 
tm  injuDctioD.    Brown's  App.,  63  Pk.  Bt.,  17. 

JTandotin^  M{;utt<fi(>n.]  The  courta  ^rant  mandatory  injunctions,  in  tbi» 
CDUDtiy,  with  (Treat  reluctance.  Washington  Univ.  T.iQreen,  1  Hd.  Gh.,  97; 
Audenreid  t.  Riila.  and  Read.  R.  R.  Co.,  68  Fa.  St,  870. 

Covvnant  not  to  Jnaid  ]  Land  waa  sold,  and  a  covenant  ent«rBd  into,  not  to 
erect  a  building  more  than  ten  feet  in  height;  an  injunction  was  granted  to  re- 
■train.    Clark  v.  HarUn,  49  Pa.  St.,  289. 
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CHAPTER  III. 

OF  THE  WEIT  OF  NE  EXEAT. 

§  1I3S.  The  Court  of  Chancery  sometimes  issued  a  writ 
of  ne  exeat  in  suits  for  for  specific  performance,  (a)' 

§1137.  It  is  conceived  that  this  writ,  though  not 
abolished,  will  in  future  probably  not  be  often  applied  for 
in  actions  of  the  kind  with  which  this  treatise  is  concerned  ; 
inasmuch  as,  under  the  present  practice,  it  is  not  likely  to 
be  issued  except  in  cases  where  the  party  applying  for  the 
writ  can  satisfy  the  court  on  all  tlie  points  on  which  proof 
is  required  by  the  provisions  of  the  6th  section  of  the 
debtors  act,  1869  ;{&)  under  which  if  tlie  plaintiiT  in  any 
action  in  the  court  iu  which,  before  the  year  1870,  the 
defendant  would  have  been  liable  to  arrest  pioves,  at  any 
time  before  final  judgment,  by  evidence  on  oath  to  the 
satisfaction  of  the  judge,  that  the  plaintiff  has  good  cause 
of  action  against  the  defendant  to  the  amount  of  £50  or 
npwards,  and  that  there  is  probable  cause  for  believing  that 
the  defendant  is  about  to  quit  England  unless  he  l>e  appre- 

<a)  BiyseiT.  WlK,  IMrr.,  t7«iBUTdeBT.   Harris  T.  McNeil, a  RuaB.,e04i  and  leeSeton, 
CalTttrVa  J.  A  W.,211;  Boehm  v.  Wood,  T.    SIS.  13W. 
*  R.,  331;  JcukiDB  t.  Piirker,  3  Uj.  &  K.,  S;        i,b}  3«e  DroTer  r.  B«rer.  13  Cb  D  ,  111,  3U. 

'  A  complainant  is  not  enlitled  la  a  writ  of  Jie  exeat  on  u  1iill  for  Ihc  GpeciBo 
perfonnanne  of  a  contract,  previous  lo  ibo  time  at  wblcli  the  contract  is  to  be 
performed,  and  before  any  tigbt  of  action  bag  accrued  tliereon,  citber  at  lav 
or  in  euuily,  against  the  defeotlant.  The  debt  must  be  ahowQ  lo  be  aolually 
due.  De  Rivafinoli  v,  Corsetti,  4  Paige,  264;  Brown  v.  Ilulf,  «  id.,  535.  It 
has  been  laid  down  that  a  writ  of  ne  exeal  cannot  l>e  granted,  uolexa,  I.  There 
ia  a  precise  amount  of  delit  posiCivelj  due.  2.  It  must  be  an  equitable  demand- 
on  wbicb  tbe  plaintilT  cannot  sue  at  law,  e:icept  in  ciutt-s  of  account,  and  a  few 
others  of  concurrent  jurisdiction.  3.  Tbe  defendant  must  be  about  tu  quit  tbe 
country,  proved  by  amdat-its  aa  positive  as  those  required  lo  hold  to  ball  at  law.. 
Rhodes  *,  Cousins,  6  Randolph,  188.  But  in  Alabama  the  rule  is  not  piecisely 
the  same,  Wriin  of  ne  exeiit  may,  Ibcre.  be  properly  granted  in  the  following 
cases:  1.  Where  tbe  demand  ia  exclusively  equiiabk,  whether  a  sum  ceriain  be 
due  or  not,  and  the  defendant  is  about  to  remove  beyond  the  jurisdict)<m  of  the 
court  2.  Wbeie  tbe  courts  of  law  and  equity  have  concurrent  juriiidictionr 
the  defendant  being  about  to  remove,  and  where  bail  has  not  been  obtained,  it 
will  be  granted  in  aid  of  the  action  at  law.  3.  Where  the  two  courts  have  con- 
current jurisdiction,  and  no  action  at  law  has  been  commenced,  but  in  a  suit  ia 
equity  instituted,  the  removal  of  the  defendant  will  be  resiricied.  4.  In  cases- 
of  extreme  oeceseity,  and  where  it  becomes  necessary  to  prevent  a  failure  of 
justice.  Tbe  fourtli  clause  is,  however,  not  established  as  a  filled  rule  of  law. 
Lucas  T.  Hinckman,  2  Stew.,  11. 
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hended,  and  that  the  absence  of  the  defendant  from  England 
will  materially  prejudice  the  plaintiff  in  the  prosecution  of 
his  action,  the  judge  may  order  anch  defendant  to  be 
arrested  and  imprisoned  for  a  period  not  exceeding  six 
months,  unless  and  until  he  gives  security  (not  exceeding 
the  amount  claimed  in  the  action)  that  he  will  not  go  out  of 
England  without  leave  of  the  court.(c)' 

(•;)  as  ft  83  Vict.  0.  m,  >  e;  er.  Jad.  Act.  1873.  f.  TS. 

'  Rule  in  this  coutUtj/,']  Thia  ih  a  writ  of  ligM,  rather  than  a  prerogative 
writ.  It  is  on\j  granted  m  cases  of  equitable  debts  and  claims.  Seymour  v. 
Hazard.  1  John. 'a  Ch,,  1;  FoireHt  v.  Porreat,  10  Barb.,  iS.  Jl  is  a  mmne  pro- 
cess, bolding  the  party  to  equitable  bail :  it  commands  lie  arreal  of  the  party  if 
the  bail  is  not  furnished.  Adama  v.  WhiWomb,  46  Vl-.  708.  Until  the  party 
refuses  to  give  the  required  security  he  cannot  be  restrained  of  bis  liberlj. 
Bushnell  v.  Bushncll,  IS  Barb..  309. 

r.  Wiley,  5  N.  H, ,  853,  it  was  held  that  the 
,  ,  .  sndently  of  any  statute  to  obtain  security  for 
the  performance  of  its  decree  by  ordering,  by  a  writ  of  eapuii,  the  arrest  of  a 
party  intending  to  leave  the  State  to  avoid  such  decree  is  analogous  to  the 
practice  pertaining  to  the  writ  of  tk  txeat. 

Ailiichmeni.]  The  remedy  mw'be  by  an  order,  that  the  party  within  a  given 
time  give  security,  and  upon  default  an  attachment  will  issue  for  contempt. 
Attorney  General  v.  Macklow,  I  Price,  289. 

iVa  adequate  remtdy  at  taviA  In  order  that  the  writ  may  be  granted  it. must 
be  affirmatively  shown  that  iuere  is  no  adequate  remedy  st  law.  Orme  v.  Uc- 
Pbcrson,  86  Oa.,  5Tt. 

Courlt  of  eoneurrent  jvriidielion.']  Such  courts  will  not  refuae  this  writ 
merclv  because  the  plaintiff  has  a  remedy  at  law.  Lucas  v.  Hiclcman,  38tew., 
II;  MackdonougU  v.  Gaynor,  18  N,  J.  Eq-,  249. 

OiT-Iai/tly.]  The  demand  must  be  capable  of  being  reduced  to  a  certainty, 
Whitehouee  v.  Partridge,  3  Swanst.,  385;  Bonesteal  v.  Bonesteal,  28  Wis., 245. 

f^avd  muit  be  nh/nna.']  Where  this  is  not  done,  and  the  action  is  not  of  an 
-equitable  nature,  this  writ  will  be  refused.    Hatcolm  v.  Andrews,  168 III.,  100. 

WJitre  the  eonUngeney  migM  never  happen,  the  writ  was  refused.  Anon.,  1 
Atk.,  521. 

ParinerMp  tittlenuatt.']  The  defendant  hod  sold  all  his  property  and  was 
threateniog  to  leave  the  Btate;  be  refused  a  partnership  settlement.  Held,  that 
this  wKt  was  properly  issued.  Dean  v.  Smith,  23  Wis.,  483;  Myer  v.  Myer, 
■flBN.  J.  Eq.,38. 

Rvie  in  Arkanitu.']  In  this  Btate  this  writ  is  allowed  by  statute  in  cases  of 
ezecuti)ry  contracts,  and  the  time  for  performance  has  not  arrived,  if  the  com- 
plainant entered  into  the  contract  in  ^x>d  faith  and  without  notice  on  the  part 
of  the  defeodnnt  that  be  intended  to  leave  the  Statu.  Gresham  v.  Peterson,  20 
Atk.,  877. 
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CHAPTER  IV. 

OF  RELIEF  AFTER  JT7DGMENT. 

§  1138.  It  may  and  not  unfrequently  does  happen  tliat, 
after  judgment  has  been  given  for  tlie  specific  performance 
of  a  contract,  some  further  relief  becomes  necessary,  in  con- 
sequence of  one  or  other  of  tlie  parties  making  default  in 
the  performance  of  something  which  ought  under  the  judg- 
ment to  be  perfoimed  by  him  or  on  his  part ;  as,  for 
instance,  where  a  vendor  refuses  or  is  unable  to  execute  a 
proper  conveyance  of  the  property,  or  a  purchaser  to  pay  the 
purchase-money.  The  character  of  the  consequential  relief 
appropriate  to  any  particular  case  will  of  coui-se  vai-y 
according  to  the  nature  of  the  subject-matter  of  the  con- 
tract and  the  position  which  the  applicant  occupies  in  the 
transaction  ;  but  in  every  case  the  application  must,  under 
the  present  practice,  be  made  only  to  the  court  by  which 
the  judgment  was  pronounced,(«)  and  the  multiplicity  of 
legal  proceedings  which  sometimes(&)  occurred  before  the 
fusion  of  the  jurisdictions  of  the  Courts  of  Chancery  and 
common  law  is  now  practically  impossible. (c)' 

(a)  Jnd.  Act,  ters 
<B];  ApMll.Juri*. 
JW),  a.  IT. 

(ft)  Phelpa  T.  ProUiero,  T  D«  G 

'  It  ia  well  settled  that,  while  proceedings  are  peDiUng  in  the  court  of  chan- 
cery, all  applications  to  other  courts  are  looked  upon  with  jealousy.  It  Is  tt 
rule  thoroughly  established,  that  chancery  will  admiuister  complete  redress  to 
the  particti,  and  this,  though  in  Its  progresa  it  may  decree  on  a  matter  which 
was  co^izable  at  law.  Where  equity  can  do  complete  liutice  between  the 
^rtjes,  it  will  never  turn  them  out  of  court  to  pursue  their  remedy  at  law. 
Cathcart  v,  Roblusoa,  S  Pet.,  S63;  Beardaley  v.  iUiIb,  I  Root,  i)6(!;  .Milter  v. 
McCann,  7  Paige,  *ST:  Chinn  v.  Healc,  1  Munf..  «3;  McRaven  v.  Forbes.  6 
How.  (Hiss),  6e»;  Uumev.  Long,  flMonr.,  IIS;  Miami  Exporting  Co.  v.  United 
States  Bank.  Wright,  349;  Oliver  v  Pray,  i  Ham.,  175i  Brown  ».  Gardner, 
Horring.'s  Ch.,  201;  Hawley  v.  Sheldon,  id.,  4S0.  Bo  where  a  bill  was  filed 
Against  a  mortgagee,  who  was  also  lessee  of  the  mortgaged  premises,  to  obtain 
A  set-off  of  the  reot  against  the  amount  due  on  the  mortgage,  the  bill  was  re- 
tained to  compel  payment  of  the  rent,  though  the  plaintiff  failed  to  support  bis 
■Cl^m  of  set  off.  Walcott  v,  Sullivan,  1  Edw.'s  Cb,,  838,  Again,  where,  on  a 
bill  t>^  a  vendor  to  enforce  the  specitic  performance  of  a  contract  for  the  sale  of 
land,  it  appeared  that  by  the  contract  the  vendee  bad  Ihc  right  to  relieve  him- 
self from  tbe  purchase  by  paying  a  stipulated  sum,  it  was  held  that  the  right  of 
the  vendor  to  come  into  equity  for  a,  specitic  performance  being  clear,  tbe  court, 
in  refuaiDg  to  decree  such  speciQc  performance,  might  decree  the  payment  by 
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§  1130.  There  are  two  kinds  of  relief  after  judgment  for 
apecific  performance  of  which  either  party  to  the  contract 
may,  in  a  proper  case,  avail  himself. 

S  1 140.  (1)  He  may  obtain  (on  motion  in  the  action)  an 
order  appointing  a  definite  time  and  place  for  the  comple- 
tion of  the  contract  by  payment  of  the  unpaid  purchase- 
money  and  delivery  over  of  the  executed  conveyance  and 
title  de*ids,{d)  or  a  period  within  which  the  judgment  is  to 
be  obeyed,  and,  if  the  other  party  fails  to  obey  the  order, 
may  thereupon  either  at  once  issue  a  writ  of  sequestration 
against  the  defaulting  party's  estate  and  effects, (e)  or,  if  the 
default  was  in  some  act  other  than  or  besides  the  payment 
of  money,  may  moFe.  on  notice  to  the  defaulter,  for  a  writ 
of  attachment  against  him.(./)  Indeed,  in  a  case  where  a 
person  who  had  agreed  to  accept  a  lease  would  not,  though 
ordered  by  the  court  to  do  so,  execute  the  lease,  it  was  held 
that  an  attachment  was  the  only  means  to  which  the  court 
could  resort  for  enforcing  such  execution.(p) 

§  1 141.  (2)  He  may  apply  to  the  court  (by  motion  in  the 
action)  for  an  order  rescinding  the  contract.  On  an  appli- 
cation of  this  l^ind,  if  it  appears  that  the  party  moved 
against  has  positively  refused  to  complete  the  contract,  its 
immediate  rescission  may  be  ordered  :  otherwise,  the  order 
will  be  for  rescission  in  default  of  completion  within  a  limi- 
ted time  :{k)  and  the  court  will  decline  to  order  the  deposit 

[il)  HorlerT.CIaierlng.SOBMT.,  insi  Dor-  under  the   Debtors  Act,    IMS;   SDd  Order 

IIiikv.Etiim.  bein™  Bmod,  V.  C,  IBJuly.  XLlV.r.S. 
1S78  (died  setoD.  1S!8).  (g)  Once  v.  UaTntoa,  IS  W.  R..  We. 

irt)  ()r|ler  XLVII.   r.   I.    Cf.   the  Debtors       (£|  Follgno  v.  Martln.J^"'— —    ■'"■•'• — 

,    MB* 

ess. 

tbo  vendee  of  Buch  BtipuJated  sum  to  the  vendor,  although  Ihe  veodor  might 
have  received  tiie  same  at  law.  Cathcait  v  Kobinson,  5  Pet..  ^68;  Long  v. 
McMillan,  5  Dana,  4B4,  ia  no  authority  of  similar  nature  In  that  cuse  tiie  do- 
feadant  denied  fraud,  allegiiig  that  throuj;h  mistake  he  had  uol  received  au£Q- 
cieut  credit;  and  it  was  licld  thai  although  the  remedy  was  complete  at  law, 
yet.  aa  the  subject  matter  of  the  bill  and  cross-bill  were  connected  the  court 
might  take  jurisdiction.  Upon  the  same  ^neral  principle,  where  a  note  was 
made  payable  in  the  year  "ouc  thousuud  cigliteeu  liundred  ajid  thirty-sis"  by 
mistake  for  \H'M,  it  was  held  that  chancci?  would  correct  the  mistake  on  a  bill 
for  that  purpose,  and  liaving  obtained  jurisdiction  for  thai  purpose  would 
ebforcu  payment. of  llie  note.  Savage  v.  Berry,  2  Scam..  .545.  And  lliough 
chancery  will  not  reverse  the  Judgment  of  a  court  of  law,  Dor  decide  against  a 
point  decided  in  such  court,  tlicy  will,  neverlLeless,  hear  the  same  subject  of 
controversy  upon  grounds  not  litigated  at  law,  either  for  want  of  legal  testi- 
mony, supplied  in  chancery  by  the  party's  oath,  or  because  it  was  a  subject  of 
equity  jurisdiction  only,  or  perhaps  tor  nther  causes,  and  enjoin  the  judgment 
at  law;  eventhough  the  grounds  may,  at  the  time  of  the  injunction,  be  cog- 
nizable at  law,  if  Ibcy  were  not  so  considered  by  Ilie  courts  of  law  when  the 
judgment  was  rendered  and  the  bill  brought.     Dana  v.  Ifclson,  1  Atk.,  258. 
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to  be  returned  to  a  defaulting  purchaser,  (i)  An  order  for 
the  defendant  to  pay  the  plaintiff's  coats,  and  a  stay  of 
further  proceedings  in  the  action,  may  also  be  obtained  on 
this  motion. 

%  1149.  In  some  cases  the  order  has  expressly  excepted 
from  the  stay  of  proceedings  any  application  to  the  court 
to  award  and  assess  damages  sustained  by  the  plaintiffs  by 
reason  or  in  consequence  of  the  breach  of  the  contract-O) 

In  Henty  v.  Schroder,(A)  however,  Jessel,  M.  R.,  declined 
to  make  this  exception,  considering  that  the  plaintiffs  could 
not  at  the  same  time  obtain  an  order  to  have  the  contract 
rescinded  and  claim  damages  for  the  breach  of  it.  If  this 
be  80,  it  would  seera  that  in  many  cases  the  court  mast  fail 
to  give  the  plaintiff  the  full  measure  of  relief  requisite  for 
replacing  him  in  the  position  in  which  he  stood  before  the 
contractj^the  payment  for  instance,  of  expenses  incurred 
by  him  in  showing  his  title. 

§  1 143.  The  vendor  has  in  many  cases  another  form  of 
,  relief  open  to  him  after  a  judgment  for  specific  performance, 
in  the  enforcement  of  his  lien  for  unpaid  purchase-money, 
with  interest  and  his  costs  of  the  action. 

§  1144.  "Although,"  saidBacon,  V.  C.,(;)  "theruleof 
law  upon  which  the  doctrine  of  an  unpaid  vendor's  lien  de- 
pends must  be  very  frequently  influenced  by  the  particular 
oircumstances  of  each  case  in  which  it  is  said  to  arise,  there 
is  one  plain  principle  which  guides  and  governs  its  applica- 
tion in  aU  cases.  If  it  be  expressed,  or  can  be  safely  and 
properly  inferred  from  documentary  or  other  evidence,  or 
from  the  nature  of  the  contract,  that  it  was  the  intention  of 
the  parties  that  the  sale  or  transfer,  however  absolute  in  its 
terms,  was  subject  to  the  condition  that  the  purchase  money 
should  be  paid,  or  that  the  thing  contracted  to  be  done  by 
the  vendee  should  be  performed,  the  lien  will  prevail.  If, 
on  the  other  hand,  no  such  inference  can  be  properly  drawn, 
if  the  performance  of  the  thing  contracted  to  be  done  by  the 
vendee  was  not  the  condition  upon  which  the  transfer  was 
made,  but  the  engagement  to  do  the  thing  was  the  consid- 
eration for  the  transfer,  the  vendor,  having  accepted  that 

(()  Dano  T.  Vers,  19  W.  R.,  IM.  It)  IS  Ch.  D.,  66*. 

(/)  BweetT.Ucra<UUi,lGlff.,3ar;WtWon  ff)  In  RaAtbtrtUfB  Jnmnuiae  Co.,  I<.  B. 

T.Oox,  L.  U,  IB  Eq.,«B.    S«fl  loo  Corpot*-  11  Kq..  1T8. 
don  at  ajtbe  v.  £ul,  L.  B.  1  Bq.,  StO. 
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engagement,  has  tlie  very  tiling  he  bargained  for,  and  can- 
not say  tliat  the  consideration  has  not  passed  to  him.  In 
such  cnses  the  lien  cannot  prevail.  The  rule  I  have  men- 
tioned and  its  application  cannot  be  more  pointedly  illns- 
trated  nor  more  clearly  explained  than  in  the  judgment  of 
lord  Cnuiworth  in  Dixon  v,  Gayfere.'*{Ht) 

^  1 145.  %yhere  this  lien  exists,  a  vendor  obtaining  judg- 
ment for  the  specific  performance  of  a  contract  for  the  sale 
of  hereditaments  of  any  tenure  may  have  embodied  in  the 
judgment  a  declanition  of  the  lien,  and  a  clause  giving  him 
liberty  to  ai)ply  to  the  court,  in  case  of  need,  for  its  enforce- 
ment.(».)  Then,  if  defaalt  in  payment  of  the  moneys  pay- 
able uniier  the  judgment  by  the  purchaser  ensues,  the 
vendor  may  have  further  relief  in  some  or  all  of  the  follow- 
ing ways  as  ocwision  may  require,'  viz.:  — 

(1 )  By  sale  of  the  propecty. 

(2)  By  the  appointment  of  a  receiver  pending  the  sale. 

(3)  By  means  of  an  injunction  operating  to  restore  to  him 
the  possession  of  the  property. 

^  1146.  (1)  Upon  the  vendor  satisfying  the  court  that 
the  purchaser  has  made  default  in  payment  of  the  moneys 
directed  by  the  judgment  to  be  paid,  an  order  will  be  made, 
on  motion  or  petition  in  the  action,  for  the  sale(t»)  by  the 
court  of  the  property  comprised  in  the  contract,  and  the 
vendor  may  have  liberty  to  bid.(^)  The  proceeds  of  the 
sale  will  be  directed  to  be  paid  into  court,  and  leave  will  be 
reserved  to  the  vendor  to  apply  in  chambers  tor  pay- 
ment, (j) 

§  1 147.  A  vendor  of  land  to  a  railway  company  is,  with 
respect  to  his  right  to  such  an  order,  in  no  different 
position  from  any  other  vendor,  and,  if  the  company  fail 
to  pay,  is  entitled  to  have  the  land  sold,  although  the  rail- 


<ni  H'atbT.MalropoUtanRkllwT  Cello!  BaokltiKbun  Rallwkr  Co.,  II  W.  B,  ni; 

Beuin.  1330;  Wmlker  v    Ware  bsdhjiin  »ml  LyB«tT.»t»(roninidnKo«lerK»U*«TCo, 

BunllDKford  R&ilvAy  Co.,  [.  B.    IE().,l«l:  L.  K.  ISEq.,  Ml. 

VyntrT  Hoylnka  RallwiiyCn.,  II  W.  tt..  91;  (p)  LywU  v.  Mt»ffori  and  UBoMlei  Hill- 

WlnftT.Tob'nbaniHndllBmiiileul  Junction  wftT  Co  .  I..  K.  IS  Kq.,  »!;  Wmn  *  ATM- 

B>llwarCo.,L  It  SCb.,7tr;  MnnnH  v.lsleor  bury  and  BacUiiBluinB&l]waTCo..U"-'' 

Wight  itallwdi  Co.,  L.  lt,S  Cb.,iH;  Bee  T.  BIB. 

Btaffbrd  and  Ulloxater  Bailway  Co,,  V  W.  (g)  Tynei  *.  noflake  Ballmy  Oa.,dMd 

B.«eB;KraneT  AtbenryudEnnlaJuncHim  Mloii,  ini. 
Kallway  Co.,  IS  w.R,(S     iDSedgvlokT. 
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way  may  have  been  actually  made  and  may  be  ready  or  even 
opened  for  traffic,  (r) 

§  1148.  (2)  Where  profit  is  capable  of  being  made  of 
the  property  pending  the  sale,  that  profit  ought  to  be 
made.{*)  The  court  will  accordingly,  in  a  proper  case,  upon 
the  vendor's  application,  appoint  a  receiver  of  the  property 
and  direct  the  defaulting  purchaser  to  let  him  immediately 
intoposses8ion.(0 

§  1149.  (3)  In  a  case  that  came  before  Lord  Selbome, 
two  attempts  to  sell  the  subject-matter  of  the  contract — land 
of  which  the  purchasers,  a  railway  company,  had  taken  po- 
session  and  over  which  th^-y  had  constructed  their  railway — 
having  proved  abortive,  his  lordship,  on  the  applicaticm  of 
the  vendor,  discharged  the  order  for  sale  and  directed  the 
defendants  within  a  month  to  pay  the  unpaid  purcliase- 
money  with  interest  into  court;  and  the  order  wanton  to 
direct  that,  in  default  of  such  payment  into  court,  an  in- 
junction should  be  awarded  restraining  the  defendants  from 
running  trains  over  the  landaud  from  continuing  in  posses- 
sion of  the  land,  and  that  the  vendor  should  be  put  in 
possession  of  the  land.(w) 

§  llAO.  In  a  previous  case  Lord  Romilly,  M.  R.,  finally 
ordered  a  writ  of  assistance  to  issue  to  put  the  vendor  in 
possession  of  the  lauds  comprised  in  the  contract.(?i) 

§  1151.  Lastly,  a  purchaser  who  has  obtained  a  judg- 
ment in  his  favor  for  the  specific  performance  of  a  contract 
concerning  land  may,  if  for  any  reason  he  cannot  otherwise 
get  a  proper  and  complete  conveyance  of  the  purchased 
property,  apply  to  the  court  for  an  order  vesting  it  in  him 
or  appointing  some  one  to  convey  it  to  him,  with  a  release, 
where  necessary,  of  contingent  righta.(w) 

(r)  WlDir  T.  Tolenhun  and  SunpBtexl  (u)  WllJlams  T.  Ayleaburr  anil  BucklDi- 
JnncUOD  lUUway  Co.,  L.  B.  S  Cb  ,  7*1;  faam  Ballwa;  Co.,il  W.a.BIB;  8.  C.  {fliutl 
EeaneT.  Atbenry  andEhmls  Janctiou  Ball-    order).  8«tan,  1331. 

waTCO.,)aw.B  13;B:arlnrJcrM7T.  Sontb  (vj  Vyner  t.  Hovlake  BbUwbv  Co.,  died 
WalM  UlDMal  Ballnj  Co.,  is  L.  T.  S.  B.,    Seioo.  ISSl. 

Iw)  TroMeo  Act,  IBS]  (13  A  U  "—    -  "■ 
f  ..So.  For  OB  


(1)  Per 
wWhtBa 

(fi  Mnn 
L.  S.  S  ( 


-eruuuni,  L.  J..  In  Unnna  y.  Isle  of  ■■SO.  For  ombb  under  thli  »ecHon  see  Si 
Ballway  Co.,  L.  R.0Cb,,119.  Si8-fi31.    Tin ■--—  ■ 


J.  R.i  Cb.,  419.  OlS-fiSl.  Tbs  appJlcBtton  li  bbubIIt  Li  sum- 
.(  Wlghl  hallwayCo.,  roooB,  Cong.  Ord,  XXIV..  r.  l.(4l:l)ntin 
.  .._.t j„  j    Welleilej  t.  Wolloaley,  4  Ue  G.  H.  A  U.,  CST, 


jlnabam  Bailwa;  Co.  31  W.  R.  818.  IH*-    tbe  order  vaa  msde  on  a  petltloD. 

tinculsli  LaUmerv.  AyleabnzT  and  Bucklng- 
luun  BaUway  Co.,  9  Ch.  D.,  m. 
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PART  V. 

OF  INCIDENTAL  MATTERS. 


CHAPTEK  I. 

OF  CONDITIONS  OF  SALE  AND   PAETICTTLAES. 

§  1 153.  The  conditions  of  sale  snbject  to  which  property 
is  sold  constitute  part  of  the  contract.  Particular  con- 
•ditions  of  sale  are  considered  in  several  other  parts  of  this 
treatise.(a)  But  it  will  be  desirable  here  briefly  to  state  the 
^neral  principles  npon  which  the  court  acta  in  construing 
conditions. 

§  1 153.  It  is  to  be  observed,  in  the  first  plafe,  that  the 
<!ircumstance8  connected  with  the  title  and  character  of  the 
property  are,  of  course,  in  the  knowledge  of  the  vendor 
rather  than  of  the  purchaser ;  and  secondly  that,  subject  to 
any  stipulation  to  the  contrary  in  the  contract,  the  legal  right 
of  a  purchaser  is  to  have  a  good  title,  according  to  the  rules 
laid  down  in  the  vendor  and  purchaser  act,  1874,  and  an 
estate  free  from  all  incumbrances  •,(b)  and,  therefore,  that 
conditions  tending  to  give  the  purchaser  less  than  this  are 
in  restraint  of  a  legal  right.(c) 

§  1 154.  Proceeding  on  these  principles,  the  courts  have 
held  that  it  is  incumbent  on  the  vendor  to  express  himself 
with  reasonable  clearness,  and,  in  the  case  of  sales  by 
Auction,  BO  to  state  his  plans,  particulars,  and  conditions  of 
sale  as  to  convey  clear  information  to  the  class  of  persons 
who  ordinarily  frequent  auctions.(<^  If  the  vendor  uses 
terms  reasonably  capable  of  misconstruction  or  ambiguous 
words,  the  purchaser  is  not  bound  to  take  on  himself  the 

(a)  E.  K-  U  insa  et  tea.  (reulBilon).  lOU  et  to  UllB,  na  Jonei  v.  CliSord.  8  Cb.  D.,  778: 

tea.   (Um«),  ISM-tl  ud  lUI-SI  (compenu-  ffiddeJl  *    Wolft,  L.  B.  9Q.  B.,  SIS;  and 

UOD),  1187-BT   (UUa).    Bw,   ftUo,  HU  Xeon.  iofn,  t  IWT  et  KO. 

Vend.cti.  1.,  >.  1.  M}  dlbtOD  V.  d%Ma,  1  Y.AC.  G.  C,  HI, 

lb)  Pbllllpi  T.  Ckldoleiuh,  L.  B.  i  Q,  B„  SSMiDrketT.  Blklce,lBlDK.  N.  C.,4<B..m. 

IM;  GaUreiT.  F]ather,MBMiT.,38S.  Sea,  too,  par  Lord  Weitbncy  In  CordlOElar 

(c)  Ai  to  coDdltloB*  pNClndlDi  Inqnlrr  u  y.lCliMaeboKiaEb,  1  Da  Q.  r.  A  J.,  S§t. 
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peri]  of  ascertainiDg  the  true  meaning  of  the  statement,  («) 
but  may  generally  construe  it  in  the  manner  moat  advan- 
tageous to  himself :(/)  and  it  may  be 'gathered  from  the 
caae  of  Taylor  t.  Martindalej^)  that,  where  a  condition  of 
sale  is  so  obscurely  worded  that,  taken  in  connection  with 
the  particulars,  it  is  likely  to  mislead  an  ordinary  person  as 
to  the  nature  of  the  property,  the  court  will  on  that  ground 
alone,  and  even  on  the  argument  of  a  summons  to  vary  the 
oertificate  as  to  title,  discharge  a  purchaser  from  his 
bargain: 

§  1 133.  The  case  of  Torrance  v.  Bolton(A)  afiords  a 
notable  iUnstration  of  this  principle.  There  the  adver- 
tised particulars  described  property  about  to  be  offered  for 
sale  as  an  absolute  immediate  reversion  of  a  freehold  estate, 
to  fall  into  possession  on  the  death  of  a  lady  in  her  70th 
year,  and  no  conditions  of  sale  were  issued,  but  just  before 
the  auction  the  auctioneer's  clerk  read  out  from  a  manu- 
script a  string  of  conditions,  in  one  of  which  the  property 
was  stated  to  be  subject  to  three  mortgages,  and  it  was 
stipulated  that  the  purchaser  should  take  a  conveyance 
subject  to  them.  On  tlie  purchaser  proving  that  he  bought 
without  distinctly  hearing  or  nnderstanding  the  effect  of 
this  condition,  it  was  held  by  the  court  of  appeals  in 
■chancery  that  he  was  entitled  to  have  the  contract  rescinded, 
on  the  ground  that  the  description  in  the  particulars  was 
misleading,  and  onus  was  therefore  on  the  vendor  to  show 
(which  he  failed  to  do)  that  the  purchaser  was  not  actually 
misled. 

§  1156.  Again  where,  on  a  sale  by  auction  in  four  lota 
of  leaseholds  in  Liverpool,  it  appeared  from  the  particular 
and  conditions  that  tbree  of  the  four  lots  were  held  under 
the  corporation,  upon  whose  leases  there  is  usually  only  a 
nominal  rent  reserved ;  and  as  to  the  fourth  lot,  the  par- 
ticular stated  the  rents  at  which  the  honses  comprised  in  it 
were  underlet,  and  that  it  was  subject  to  a  mortgage  for 
£600,  but  by  an  accidental  slip  neither  particular  nor  con- 
dition mentioned  the  fact  that  the  Iota  was  subject  to  a 

(«)  HartiD  T.  Cottar,  3  Jon.  A  L., 
«3rtire-'T.  WlLiion,SSl)e&T.,2go.  Cf.  Tori 
T.  Bolton,  L.  R.  B  Ub.,  lis. 

(/)  Seslon  T.  Mapp,  1  Coll.,  M«.  S«fl 
tieoKbagMiT  Ooanoll7,eiT.  (!>-  ■■  '™ 
OudlDr  -  "-'-  ■'■■"''   ■ 


T.  Titg,  1.  B.  10  C.  L.,  U 
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groundrent  of  £43,  17«,  Qd.;  upon  the  purchaser  of  this 
lot  applying  to  be  discharged  from  his  purchase,  deposing 
that  he  had  bought  under  the  belief  that  the  property  was- 
not  subject  to  any  ground-rent,  it  was  held  that  he  was. 
entitled  to  be  discharged  with  C08t8.(i)  "The  real  question 
I  think,"  said  Jessel,  M.  R.,  "  is,  is  this  a  fair  particular  -^ 
is  it  one  in  which  a  purchtwier  is  told  what  he  has  to  buy, 
so  as  to  enable  him  to  form  an  idea  of  the  value  of  the 
thing  to  be  purchased.  *  *  *  No  doubt  the  purchaser, 
if  he  had  been  a  careful  purchaser,  would  have  inquired. 
But  is  it  for  the  vendor  who  sends  out  such  a  statement  as 
this  of  the  nature  of  the  property  to  say  that  the  purchaser 
only  was  careless  ?  I  think  the  vendor  also  was  careless. 
It  cannot  be  said  to  be  a  fair  mode  of  drawing  a  particular 
of  sale  of  leasehold  houses  subject  to  a  ground-rent  of  £43  a 
year,  to  say  nothing  about  the  rent,"(j'} 

§  1 137.  So  where  there  was  an  ambiguity  as  to  whiclh 
of  two  leases  was  referred  to,  the  purchaser's  construction 
was  admitted  by  the  court,  and  the  bill  di8mi3sed.(^)  So  a 
condition  tb^t  no  title  should  be  called  for  prior  to  a  lease 
was  not  held  so  explicit  as  to  preclude  inquiry  into  dealings 
with  the  contract  for  the  lease  which  had  taken  place  prior 
to  its  being  granted,  (^)  And  where  a  vendor  selling  a 
reversionary  estate  stipulated  that  a  statement  in  a  deed  of 
1836  that  a  life  annuity  had  not  been  paid  for  eight  years, 
and  a  declaration  by  the  vendor  that  no  claim  had  been 
made  on  him  since  1841,  and  that  he  believed  the  annuity 
had  not  been  claimed  for  the  last  twenty  years,  should  be- 
conclusive  evidence  that  the  annuity  had  determined  ;  and 
it  appeared  that  the  annuity  was  granted  by  a  person 
entitled  only  in  reversion,  and  was  granted  for  the  life  of 
the  survivor  of  four  persons  ;  it  was  held  that  the  descrip- 
tion of  it  as  a  life  annuity  was  likely  to  lead  to  the  belief 
that  the  annuity  was  for  one  life  only,  and  that  the  omission, 
to  state  the  facts  disentitled  the  vendor  to  specific  per- 
formance.(7a)  And  so,  again,  where  property  sold  was 
described  as  subject  to  articles  of  agreement,  bearing  date- 
1804,  for  a  lease  for  four  lives  and  one  year,  and  in  fact  the 

(0  JoneiT.  Blmmer,  14  Cb.  D.,  MS.  (I)  Bhodos  v.IbbetM>n,4I>aQ.If.  JkQ.,181. 

(J)  U  Cb.   D.,   Ml,   B81.    See  Sbaud  t.       im)  Drrwlale  T.  Haoe,  1  Sid.  ft  Hit.,  Mt, 

VenablBB,  IS  W.  B.,  llM.  aflTmedBDsG.  «.  ftl}.,  1CS:et  QeorhwiS 

(tJSealoiiT,  Mapp,SCoU.,SH.  -  ^ — "-  " ~    —  -~»  -■ 


1  Goo<^lc 


CONDITIONS   OF  SALE   AND   PARTICULABS.  663 

terms  of  the  agreement  were  such  that  the  lives  were  not 
named  until  1845,  this  was  considered  so  ambiguous  as  to 
amount  to  an  objection  to  the  performance  of  the  con- 
tract, (n) 

§  HAS.  In  Phillips  v.  Caldcleugh{o)  the  plaintiff  con- 
tracted to  buy  a  house,  described  in  the  particulars  as  "  a 
freehold  residence,"  subject  to  conditions,  one  of  which  was 
that  the  abstract  should  commence  with  a  conveyance 
of  April,  1860,  and  no  objection  should  be  taken  in  respect 
of  the  prior  title,  and  another  provided  that  if  any  error 
should  appear  to  have  been  made  in  the  particulars  it  should 
not  annul  the  sale.  The  abstract  of  the  deed  of  April,  1860, 
showed  it  to  have  been  a  conveyance  of  the  property,  sub- 
ject "so  far  as  the  same  premises  were  subject  thereto,"  to 
the  (unspecified)  covenants  and  conditions  on  the  guarantee's 
part  contained  in  an  indenture  (not  abstracted)  of  March, 
1850.  It  was  held  that,  the  property  having  been  sold  as 
freehold,  neither  of  the  above  conditions  protected  the 
vendors  from  explaining  what  these  covenants  and  con- 
ditions were,  and  showing  that  the  property  was  unincum- 
bered by  them.     . 

§  1 159.  The  inclination  of  the  courts  to  construe  con- 
ditions of  sale  strictly  is  shown  by  many  other  cases,  (^) 
but,  perhaps,  it  is  not  more  strongly  illustrated  by  any  than 
one  at  the  rolls,  where,  on  a  sale  of  leaseholds,  one  of  the 
conditions  stipulated  that  the  possession  under  the  lease 
should  be  deemed  conclusive  evidence  of  the  due  perform- 
ance, or  sufficient  waiver,  of  any  breach  of  the  covenants  In 
the  lease  up  to  the  completion  of  the  sale :  Lord  Romilly, 
M.  R.,  held  that  this  condition  covered  all  breaches  up  to 
the  date  of  the  contract,  but  not  a  breach  between  the  con- 
tract and  completion  for  which  the  lessor  was  entitled  to 
enter,  and  that  notwithstanding  the  express  words  "up  to 
the  completion  of  this  8ale."(?)' 

(h)  HoTtlDT.  Cotter,  S  Jon.  A  L^  496.  Ser,    Novrell,3JI  L.  J.  Cb.,n»<Klndera]»,  V.  C); 


I,  OsrdlDCr  t.  TkK,  I.    H.  ID  C.  L  ,  tSO    Bmmllt  T.  Marton,  S  Jnr,  N.  S  ,  11%  (SMort 

...lerekneqalUtilelDLereBlwBBdeieribeillD    V.    C);    Coz   T,  Coventon,  IS   But.,  r^"- 
lui^iuK^  wtalch  mlgtit  nftlDraUji  be  letd  it    BaueJl  t.  HftrDird,  L.  B.SEq.,EKn(coii>ti 


ImportuE  >  legal  Imcreit.  tlon  or  condition  u  to  rjghta  of  wftler  and 

,.,  T    Y,  .n  B    ,«,  "-;mBnto);  cf.  Brookav.  DryidslB.  -  '■  = 

12  (coDBtracdOD  or  Ibe  wonl  "  ooi 

.    ..   _   ^.  ..   ,., ^conttsct  ftrealo);  and  bbs  Kl^-i 

s  Jur.,  1078;  Crnse  v.       (q)  Howell  y.  Klghtley,  II  Bbav..  Ml. 


(p)  SouthbY  y.  Hatt,  8  My.  A  Ci ,  KIT;    D. ,  Hi  (ooBBtmcHon  i 

ajmaitatv.  Janica,  1  Y.  A  C.  C.  C,  4BT;    tnaconlract  IDrMlo):  and  bbs  H12BS,lsgl. 
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§  1100.  Again,  where  one  of  the  conditions  stipulated 
that  all  objects  shpuld  be  delivered  within  fourteen  days 
from  the  delivery  of  the  abstract,  and  another  that  "if  the 
purchaser  »hall  fail  to  comply  with  these  conditions  his  or 
her  deposit  shall  be  thereupon  actually  forfeited  to  the 
vendors ;"  and  after  the  expiration  of  the  fourteen  days 
the  purchaser  delivered  an  objection  showing  a  fatal  d«fect 
in  the  title ;  the  ground  upon  which  the  majority  of  the 
court  proceeded,  in  holding  him  entitled  to  recover  his 
deposit,  was  that  the  latter  condition  did  not  apply  to  the 
case  of  vendors  iinable  to  give  a  good  title.(r) 

§  1161.  Where  on  the  sale  of  leaseholds,  the  conditions 
provided  that  the  purchaser  should  have  possession  on  the 
14th  of  November,  all  outgoings  up  to  that  day  being  cleared 
by  the  vendors,  the  purchaser  was  held  to  be  entitled  to 
insist  that  an  apportioned  part  of  the  current  rent  from  the 
last  quarter-day  to  the  14th  of  November  was  an  "outgo- 

<r)  Wont  1.  SUlUbrou,  L.  a.  S  Bz.,  17S. 

No.  7  there  ■was  &  rewrvaUon  to  the  occupftnts  of  that  and  other  lots,  of  a  car- 
riage-wa?  and  foot-path,  over  lot  No.  i;i;  but  the  plaoa  and  particulars  did  not 

show  any  such  right  of  way:  the  lease  of  lot  No.  7  not  being  at  the  place  of 
gale,  although  referred  to  bv  the  descriptions  and  particulars.    It  was  held  that 

■  •     ■"      ■  ■  ind  tl  


the  plaitttiil  might  reEcind  the  contract  t'n  toto,  the  agreement  being  eolire. 
Bee,  also,  Adams  y.  Lambert,  3  Jur.,  1078;  Judson  v.  Wass,  llJohn.,  528.  And 
a  vendor  will  be  held  to  make  good  hia  descriptions  and  paiticujara  uncontrolled 
by  verbal  atatemenW  made  at  Die  time  of  the  sale  by  the  auctioneer.  Gunnia  t, 
Erhart,  I  H.  Bl.,  289;  Olgivie  v,  Foliambe,  3  Menv.,  53;  Rich  v.  Jackson,  4 
Bro.  C.  C,  SU.  But  It  aeema  that  declarations  so  made  are  admissible  as  evi- 
dence to  explain  the  written  terms  of  the  conditions  of  sale ;  and  they  were  so 
admitted  in  Cannon  v.  Mitchell,  2  Desaau.,  320,  where  it  was  stated  publicly  by 
the  agent  of  the  vendor,  at  an  auction  sale  of  two  tide  mills,  and  also  by  tho 
auctioneer,  that  Che  stream  upon  which  the  mills  were  situated  was  to  be  kept 
open  for  the  use  of  both,  although  the  written  terms  of  sale  contained  no  such 
statement.  It  has  been  said  that  an  estate  cannot  be  too  minutely  described  in 
the  particulars:  for  although  it  is  impossible  that  all  the  particulars  relative  to 
the  quantity,  utuation,  etc.,  should  be  so  spcciQcally  laid  down  as  to  call  for 
some  allowance  when  the  bargain  comes  to  be  executed,  yet.  If  a  person,  bow- 
ever  little  conversant  with  the  actual  situation  of  his  estate,  will  give  a  descrip- 
tion, be  must  be  bound  by  ihat,  whether  conversant  with  it  or  QOt.  Although 
it  is  not  to  be  supposed  that  no  care  or  diligence  is  required  of  Ihe  purchaser. 
If  every  nice  and  critical  objection  be  admissible,  and  sudlcient  to  defeat  the 
sale,  it  would  greatly  impair  the  efficacy  and  value  of  public  judicial  sales;  and, 
therefore,  if  the  purchaser  gels  substantially  the  thing  for  which  he  bargained, 
he  may  generally  be  held  to  abide  by  the  purchase,  wifh  the  allowance  of  some 
deduction  from  the  price  by  way  of  compensation  for  any  small  deficiency  in 
the  value,  by  reason  of  the  variation.  Pars.  Contr.,  vol.  1,  p.  415,  note  (t). 
Bee  Foley  v.  McKeon,  4  Leigh,  627,  It  appeara,  further,  that  any  declaration, 
in  the  lerms  of  the  sale,  that  such  sale  shall  not  be  avoided  by  any  misdescrip- 
tion of  the  property,  on  the  part  of  the  vendor,  will  lie  without  effect,  and  the 
contract  may  tw  rescinded,  if  the  variation  is  of  moment.  Duke  of  Norfolk  v. 
WoTtley,  1  Camp.,  2ilT;  Stewart  v.  Alliston,  1  Mer.,  26;  sec,  also,  Robinson  v. 
Musgrove,  2  Uood  &  Rob.,  92;  see  post,  g  803. 
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ing"  within  the  meaning  of  the  conditions.  («)  And  a 
atipalation  that  pnrchasers  are  to  receive  "all  rents  and 
profits"  from  the  day  fixed  for  completion  has  been  held  to 
entitle  them  to  an  occapation  rent  from  the  vendors,  on  the 
latter  remaining  in  possession  after  that  day.(i) 

§1109.  TliH  court,  construing  conditions  thus  strictly, 
will  not  by  implication  extend  the  terras  of  one  condition 
so  as  to  enlarge  another  beyond  what  it  actually  expresses. 
In  the  case  of  Souihby  v.  Hutt,(«)  the  interpretation  of  con- 
ditions in  this  respect  was  fully  considered.  There,  by  the 
conditions  of  sale,  the  vendor  agreed  to  deliver  an  abstract 
and  deduce  a  good  title,  except  as  to  part  of  the  estate 
acquired  under  an  inclosure,  as  to  which  he  was  not  to  be 
required  to  go  back  beyond  the  award  ;  and  by  a  subse- 
quent condition  it  was  stipulated  that  the  vendor  should 
deliver  to  the  largest  purchaser  all  deeds  in  his  custody,  but 
should  not  be  required  to  produce  any  other  deeds  than 
those  in  his  possession  and  set  forth  in  the  abstract :  and  it 
was  held  that  the  latter  condition  did  not  so  atfect  the 
former  as  to  entitle  the  vendor  to  insist  on  verifying  his 
abstract  only  so  far  as  could  be  done  by  deeds -in  his  pos- 
session, but  that  the  purchaser  was  entitled  to  a  general 
verification.  And  so  a  condition  that  certain  specified  deeds 
only  should  be  given  up,  does  not  limit  the  title  to  be  shown 
to  that  disclosed  by  these  deed8.(n) 

§1103.  On  the  same  principle  of  strict  construction, 
where  (as  commonly  happens),  there  is  a  condition  that  all 
objections  to  the  title  are  to  be  taken  within  a  specilied  num- 
ber of  days  from  the  delivery  of  the  abstract,  or  to  be 
deemed  waived,  and  that  time  shall,  in  that  respect,  be  of 
the  essence  of  tlie  contract,  the  time  will  not  begin  to  run 
against  the  purchaser  until  the  vendor  has  delivered  a  per- 
fect abstract. (w) 

§  1104.  It  is  a  natural  principle  of  interpretation,  that  a 
vendor  shall  never  be  allowed  to  avail  himself  of  the  con- 
ditions of  sale  for  the  purpose  of  acting  fraudulently.  The 
court  requires  good  faith  in  conditions  of  8ale.(a;)  Accord- 
Co  Lt<r>  T.  Glbui),  L.  B  1  V:^..  13G.  («)  Dick  t.  Donald,  1  Bll,  N.  8  BGO. 
(t)  I'be  Metropolliin  Ballwav  Co  V,  De-  (wi  UobKn  t.  Bell,  3  Bfar.,  IT;  krant  v. 
tnt;  i  Q.  B.  D.,l«e,  ser.                                       ttUlllbnuB,  L.  B.  8  Ex.,  ITSi  Cf.  Ke  JsckwD 

|U|  t  tij.  A  Cr  ,  iOli  Oiborna  t  HRirry,  7    mod  Oikehot,  H  Ch.  D.  8S1 . 
Jor..  339     See  aim  Okbrtrl  t.  Smltb,  16  Q.        (z)  Per  Turser,  L.  J.,  In  Dlmmock  *.  Bal- 
B.,UTi  andcT.  Lord  WulborT's  Jodsment    IcU.  L.  B.  lCb.,18. 
la  ConllDslef  t.  ChceMborongA,  «  De  G.  F. 
*J.,SHeiMq. 
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ingly  a  condition  for  compensation  will  not  apply  where 
there  has  been  misrepresentation  \{'y)  and  under  a  condition 
giving  the  vendor  a  power  of  rescission  in  case  of  any  ob- 
jections to  the  abstract,  he  wDl  not  be  permitted  frandu- 
lently  to  deliver  an  imperfect  abstract  to  which  objections 
wonld  necessarily  be  taken,  and  thereupon  avail  himself  of 
his  fraud  to  avoid  his  contract  by  means  of  this  condition,  (j) 
So  it  seems  that  a  condition  as  to  objections  to  title  being 
delivered  by  a  certain  time,  would  not  apply  where  there 
had  been  misrepresentation  ;(a)  and  a  condition  not  drawn 
bond  fide,  bnt  intended  to  cover  diflSculties  arising  from 
facts  uncommunicated,  will  not  preclude  the  purchaser  from 
taking  the  objection  which  it  is  designed  to  guard  against.  (&) 

§  1163.  Further,  though  there  may  have  been  neither 
fraud  nor  misrepresentation  on  the  vendor's  part,  the  court 
will  be  slow  to  allow  him  to  get  rid  of  an  inconvenient  bat 
legitimate  requisition  by  means  of  a  condition  giving  him  a 
power  of  rescinding  the  contract.  Thus,  where  a  vendor 
contracted  to  sell  leasehold  property  under  a  bona  Jide\ye\iel 
that  there  was  no  charge  upon  it ;  and  the  condition  of  sale 
provided  that,  for  the  purpose  of  any  objection  or  requisi- 
tion, the  abstract  should  be  deemed  to  be  perfect  if  it 
supplied  the  information  suggesting  the  same  :  the  abstract 
delivered  contained  nothing  showing  or  suggesting  the 
existence  of  any  incumbrance,  but  during  the  investigation 
of  the  title  it  was  discovered  that  there  was  in  fact  a  mort- 
gage on  the  property,  which  the  purchasers  thereupon 
required  the  vendor  to  discharge  :  it  was  held  that,  under 
the  circumstances,  the  vendor  was  not  entitled  to  rescind 
the  contract  under  one  of  the  conditions,  which  in  terms 
empowered  him  to  do  so  in  the  event  of  the  purehasera 
insisting  on  any  requisition  which  the  vendoi'  should  be 
unable,  or  on  the  ground  of  expense  should  decline,  to 
remove  or  comply  with,(c) 

§  1  !••.  A  condition  of  sale  may,  of  course,  without  any 
intentional  fraud. or  misrepresentation,  be  in  fact  misleading 
or  erroneous.     It  will  be  bad  as  misleading  if  it  require  the 

(«)  Stewart  v.  Alllitou,  1  Mer,.  M.    CT.  3S9.  S4T.    Cf.  Boyd  i.  DIcJckiti,  I.  H.  10  Bq.' 

Brownlle  v.  Campball.S  App.  C,  BU,  Via;  SSS. 

ud  see  Infra,  t  HIT.  [ft)  JkckBOD  V.  Whitehead,  38  Reav.,  lU 

Sr)  rerWagram,  V.  C.In  MarLe;  t.  Cook,  (c)  Keuackson  andOmkihotl.  ]4Ch.  D..1S8. 

»,lU;«iid»eeBnpr«,  [KFMoleeq.  Cf.  Ore«Te«v.  Wilson,  IS  Keav..  tail  Bow 

(a)  f  rice  T.  HBcanlajr,  3  De  G.  H.  A  G.,  ann  *.  Hyland,  B  Cb.  D.,  HS;  >««  inpra,  f 
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purchaaer  to  assame  that  which  the  vendor  knows  not  to  be 
trne  or  if  it  assert  that  the  state  of  the  title  is  not  accurately 
known  to  the' vendor,  when  it  in  fact  is  known  to  him.(d) 

§  1 167,  On  this  principle,  where  one  of  the  conditions 
heing  that  the  title  to  the  beneficial  ownership  should 
•commence  with  the  will  of  A.  B.,  and  the  purchaser  should 
assame  that  A.  B.  was  at  his  death  beneficially  entitled  to 
the  property  in  fee  simple  free  from  incumbrances,  the 
abstract  showed  that  A.  B.  had  only'entered  into  a  contract 
for  the  purchase  of  the  property  with  persons  whose  title  to 
sell  was  doubtful,  and  had  not  paid  the  purchase-money,  it 
was  held  that  the  purchaser  was  not  bound  by  the  con- 
■dition.{e)  . 

§  1168.  Where  conditions  state  facts  upon  which  they 
■are  grounded,  these  facts  must  be  proved  (/) 

Where  the  vendor  states  facts,  and  then  states  that  ibfi 
purchaser  shall  take  such  interest  as  the  vendor  under  such 
state  of  facta  has,  the  purchaser  is,  it  seems,  bound  to  take 
the  title  as  it  is  ;(^)  but  where,  after  stating  facts,  the  con- 
ditions add,  as  a  posiiive  and  distinct  fact,  and  not  as  a  con- 
clusion of  law  from  the  preceding  circumstances,  that  the 
vendor  can  make  a  good  title  to  the  fee  :  as  this  title  may 
have  arisen  from  indepentent  sources,  the  purchaser  is  not 
bound  by  the  title  resulting  from  the  facts,  but  may  inquire 
generally  whether  the  vendor  can  make  out  a  good  title.(A) 

§  1 169,  With  respect  to  sales  by  the  court,  it  would  be 
going  too  far  to  say  that,  in  such  sales,  the  conditions  are 
dealt  with  on  different  principles  from  those  which  obtain 
in  ordinary  cases.  But  the  court  is  scrupulously  careful 
not  to  strain  the  meaning  of  any  condition  framed  under  its 
authority,(i)  nor  to  allow  a  purchaser  to  be  prejudiced  by 
any  such  condition  which  appears  on  examination  to  be 
misleading  or  unfair. 

§  1 1 70.  Accordingly  where  property  had  been  sold  under 
a  decree,  subject  to  conditions,  one  of  which  provided  that  . 
no  requision  should  be  made  in  respect  of  a  certain  under- 

(d)  Re  BknUter.  la  Cb.  D..   131.    See  oer    horn  v.  Penrose,  39  W.  B.,  1 
TOlTlng  neltber  lappruHlo  i 

(ft)'johnion  *.  Sniller,  17B»T.,  2B.    Cf. 

'.£.,337.  Cox  >.  COTenlan,  EI  Beat  ,  378. 

" 7.  Baker,  L.B,  MEq.,M,  (1)  S.  g.  Powell  v.  Powell,  L.  B.  18  Kq., 

■  T.  jBniei,ir.&C  U.C.,487.  119.  Heetoo  per  JeaMl,  M.  R.,  In  Be  Arnold, 


(/ISvmondiT.  jBniei,ir.&C  U.C.,487.    119.  Heeiisopei 
r«)Cr.amlUiT.  VV>Us.lDrew.,SBeiBIULk-    UCh.  D.,m 
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lease  of  1853,  or  of  any  underlease  prior  to  1864,  and  it 
turned  out  that  another  underlease  (besides  that  of  18S2) 
had,  to  the  vendors'  knowledge,  been  made  prior  to  1804, 
the  court  held  that  it  was  the  duty  of  the  vendors  to  give 
the  fullest  information  which  they  themselves  possessed  as 
to  the  title,  and  therefore  to  disclose  the  underleaae  in  ques- 
tion, and  that  the  purchaser  was  entitled,  notwithstanding 
the  condition,  to  require  it  to  be  produced.(j') 

§  1 171.  So  in  another  case  of  sale  under  a  decree,  where 
the  conditions  (settled  by  one  of  the  conveyancing  counsel 
of  the  court)  stated  the  facts  correctly,  and  in  a  manner 
which  might  have  led  a  lawyer  to  the  inference  that  the 
vendor  had  no  title,  but  would  not  lead  an  ordinary  pur- 
chaser to  that  conclusion,  Lord  Romilly,  M.  R.,  refused  to 
enforce  specific  performance  against  the  parchaser,  saying- 
that  it  was  of  great  importance,  particularly  in  sales  by  the 
court,  that  conditions  of  sale  should  distinctly  explain  any 
difficulty  of  title.(-i:) 

§  1173.  In  a  latter  case  the  same  judge  relieved  a  pur- 
chaser from  a  misleading  condition  on  the  express  ground 
of  the  sale  having  taken  place  under  the  authority  of  the- 
court ;  but  he  at  the  same  time  intimated  that  such  a  con- 
dition would  be  bad  in  any  8ale.(?)  On  the  other  hand,  a. 
condition  precluding  the  purchaser  from  objecting  to  the 
court's  jurisdiction  to  order  the  sale  of  a  reversion  in  which 
(as  the  condition  expressly  stated)  infants  were  interested 
was  held  by  the  Court  of  Appeal  in  Chancery  to  be  fair, 
reasonable,  and  binding,  (m) 

§  1173.  It  may  here  be  noticed  that  if  the  conditions  of 
sale  clearly  stipulate  that  the  property  will  be  conveyed 
aobject  to  specified  liabilities,  the  vendor  may  enforce  the 
insertion  in  the  conveyance  of  apt  words  for  giving  effect 
to  the  stipulation,  even  though  it  be  not  shown  or  alleged 
that  the  property  is  in  fact  subject  to  any  of  the  specified 
liabilities. 

Thus  where,  on  a  sale  by  auction,  one  of  the  conditions- 
provided  that  "the  property  is  sold  and  will  be  conveyed 
subject  to  aU  free  rents,  quit  rents,  and  incidents  of  tenure, 
and  to  all  rights  of  way,  water,  and  other  easements,  if 

(Jl  Edir&rdi  t.  Wlckmr,  L.  B.  1  Kq..8a,        (I)  BiH  T.  KlM.L.  B.  UEq.,  l9e,Wl. 
70.  (■»}  MuDD  T.  Buicoek,  L.  H.  6  Cb  ,  OO. 

(i)  WllllUM  V.  Wood,  18  W.  B.,  10». 


D.qitizeabyG00l^lc 


D.qilizMb,G00>^le 


670        FET  ON  aPBCIFIC  PEKPORMANOB  OP  OOWTRAOTS. 


CHAPTER  II. 

OF  COMPENSATIOK. 

§  1174.  Where  a  vendor  is  able  to  perform  the  contract 
in  Its  substance,  but  unable  to  perform  it  liberally  in  all  its 
parts,  he  may  yet  sue  the  purchaser  for  its  specific  perform- 
ance. On  the  other  hand,  where  a  vendor  has  not  substan- 
tially all  that  he  has  contracted  to  sell,  he  cannot  sue  for 
specific  performance,  but  the  purchaser  may  generally  insist 
on  taking  what  the  vendor  has. 

I  1173.  Prom  these  principles  arises  a  right  in  the  pur- 
chaser to  compensation  in  respect  of  the  difference  between 
the  thing  which  the  vendor  insists  that  he  shall  take,  or  he 
himself  insists  on  taking,  and  the  expressed  subject-matter 
of  the  contract.  It  will  be  shown  that  the  subjects  of  com- 
pensation in  the  two  cases  are  very  different,  and  that  many 
defects  for  which  the  purchaser  may  obtain  compensation 
will  not  be  made  the  subjects  of  compensation  at  the  in- 
stance of  the  vendor,  (a)  The  rights  of  the  parties  to  com- 
pensation may  be  and  frequently  are  qualified  by  the  con- 
tract, which  in  many  cases  contains  a  condition  on  the 
point.  • 

§  1174.  It  was  formerly  held  that,  where  the  vendor 
sought  to  enforce  the  performance  of  a  contract  with  com-, 
pensation,  his  bill  was  demurrable,  unless  it  showed  that 
the  defect  was  a  tit  subject  for  compensation,  (5)  and  in  a 
-case  before  Stuart,  V.  C,  where  the  whole  of  the  vendor's 
bill  was  framed  on  the  view  that  a  good  title  had  been  shown 
by  the  time  prescribed,  and  that  was  the  sole  issue  raised 
by  it,  the  court  held  that,  the  plaintiff  having  failed  in  that 
contention,  specific  performance  would  not  be  enforced  with 
compensation. (c)  It  is  conceived  that,  under  the  present 
practice,  if  either  party  is  aware  of  any  case  for  compensa- 
tion, and  means  to  insist  on  it,  he  ought  distinctly  to  raise 
the  question  of  his  pleading  ;  {d)  but  it  seems  that  compen- 

fa)  CDnip>r«NeltliorpBT.  HnlKBta,lC»n.,  lb)  Borer  T  Bright,  U  Pri.  SSe. 

SOS  wllb  ColJlEr  T.  JenklDi.  TDD..  105.    Sea  (cj  AeblOD  v  Wood,  3  Sm  A  G.,  480. 

«IM)  vvilMJD  T.  Wllllami,  3  Jur.  h.  8.,  SIO  (ifj  Oruer  ZlX.  rr.,  IB,  la. 
CW<khI,  V.  C.) 
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ance,  althoagh  he  may  be  unable  to  do  it  modo  et  formA 
according  to  the  letter  of  the  contract ;  the  difference  l>e- 
tween  what  he  contracted  to  do  and  what  he  can  actually 
do  becoming  the  subject  of  compensation. 

%  1170..  "Lord  Thurlow,"  said  Lord  Eldon,  in  a  pas- 
sage already  cited,  "used  to  refer  this  doctrine  of  specific 
,  performance  to  this  ;  that  it  is  scarcely  possible,  that  there 
may  not  be  some  small  mistake  or  inaccuracy ;  as  that  a 
leasehold  interest,  represented  to  be  loi-  twenty-one  years, 
may  be  for  twenty  years  and  nine  months :  some  of  those- 
little  circumstances,  that  wonld  defeat  an  action  at  law ; 
and  yet  lie  so  clearly  in  compensation,  that  they  ought  not 
to  prevent  the  execution  of  the  conti'act."(/') 

§  1180.  But  "if  (to  quote  Lord  Erskim*),  a  court  of 
equity  can  compel  a  party  to  perform  a  contract,  that  is 
substantially  different  from  that,  which  he  entered  into,  and 
proceeded  upon  the  principle  of  compensation,  as  it  has 
compelled  him  to  execute  a  contract  substantially  different, 
and  substantially  less  than  that,  for  which  he  stipulated, 
without  some  very  distinct  limitations  such  a  jurisdiction, 
having  all  the  precision  of  law,  tlie  rights  of  mankind  under 
contracts  must  be  extremely  uncertain."(/7) 

§  1181.  It  falls  then  to  be  considered  (1)  what  defects  or 
circumstances  will  be  considered  by  the  court  so  material 
or  essential  as  to  debar  a  vendor  from  enforcing  the  contract 
at  all.  and  (2)  what,  on  the  other  hand,  will  be  held  so  im- 
material or  non  essential  as  to  allow  of  the  contract  being- 
enforced  at  hia  instance. 

§  1 1 83,  (1)  The  contract  will  not  be  enforced  against  the 

In  calcnfl  T.  Koebuck,  1  Vm. 
n  Bh1m]p  t.  QtvA,  is  Ve^,  TS. 

407.  King  v.  Bardcau,  6  Jolin.'s  Ch.,  a8,  ia  s.  case  in  poin!.  Two  lolH  were 
sold  at  auction  nt  tlie  isame  time  aod  Ir>  tlie  xame  persun.  utid  the  buildings  upoa 
tbe  one  proj<^clcd  iipoD  the  other,  and  it  wbb  lield  tlint  Ilie  vendor  might  enforce 
the  purcLase  Id  equi.ty.  itccause  the  veudee  oblaiaed  snbs'sntiolly  what  he  bar- 
gained for.  and  the  deficieucy  was  capable  of  rompenattina.  Henry  v.  Qradj, 
0  B.  Monr  .  4.11),  is  very  much  of  the  same  Batiire.  'I  here  was  a  contract  for 
the  conveyance  of  land,  which,  ulthough  not  carried  into  execution  at  the  time 
appointed,  was  not  conddered  by  either  vendor  or  vendee  as  abandoned.  The- 
vendor  refused  to  deliver  full  possi^eiiion  at  the  time  nxed  for  surrender  to  the 
vendee,  and  tlie  vendee,  in  consequence,  refused  to  pay  the  purchase  money. 
It  wa»  held  that  the  vendor  might  enforce  a  specific  performance,  because  Ihe 
injury  to  the  vendee  in  not  getting  possession  wbb  slight,  and  might  be  com- 
pensalfKl  out  of  the  purchase  money  |till  to  be  paid. 
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§  1185.  Again  where  the  tenure  of  an  estate  contracted 
to  be  sold  is  in  fact  aitogt^ther,  or  to  a  substantial  extent, 
different  from  that  which  the  vendor  has  represt-nted  him- 
self to  be  selling,  he  will  not  be  able  to  enforce  performiince, 
unless  indeed  the  purchaser  has  waived  the  objection. 

§  1186.  Thus  where,  on  a  sale  by  auction,  the  particu- 
lars described  the  property  to  be  sold  as  a  "freehold  estate 
with  a  leasehold  adjoining,"  and  it  turned  out  that,  of  the 
seventy  aci-es  of  which  the  estate  consisted,  sixty-two  were 
leasehold  and  only  eight  freehold,  Lord  Alvanley,  M.  R., 
said  that,  if  the  purchaser  had  objected  on  that  ground,  he 
should  have  thought  the  purchase  ought  not  to  be  cjirried 
into  execution.  As,  however,  the  purchaser  had  not  taken 
the  objection,  his  lordship  granted  an  injunction  restraining 
an  action  for  the  deposit  on  the  terms  of  the  vendor  bringing 
the  money  into  court,  (n) 

g  1 1 87.  Again,  where  an  estate  is  sold  as  tithe  free, 
subject  to  a  modus,  and  it  is  in  fact  subject  to  Uthe, 
the  court  will  not,  as  a  general  rule.(o)  compel  the  pur- 
chaser to  take  it  with  compensation.{p) 

§  1 1 88.  Nor,  it  seems,  would  the  court  compel  a  person 
who  had  contracted  for  the  purchase  of  an  estate  free  from 
incumbrances  to  take,  instead  of  that,  an  estate  subject  to 

IH)  Fordyce  v.  Fonl.  4  Uro.  O.  C,  4M.    Of.  <p)  Ker  T,  Ciobtur.  SL  Lean,  Vend.,  HI; 

Cox  V.  CiiTeiiton,  SI  Kcav.,  378;    met   eee  BInks  t.  Lord  KokebT.  1  Sw..  Sn.     Lard 

Hughe*  T.  Janes,  3  De  (I  T.  ±i.,  SU7.  SUnhopa^cue.  c1lsi1SVeii„67S.lBexpUlDMl 

(p)  8«e,  however, iDira.fllW.  b;  Lord  St.  Leonftrde.  Vend.,SM 

V.  Grueber,  1  Mad.,  15S:  "There  is  great  difficulty  of  applying  the  doctrine  of 
corapeDHBtion  lo  a  reluctant  piirchaatr.  '1  here  is  no  atandard  by  which  lo  ascer- 
tain what  is  esseutial  to  a  purcbiiser.  The  mutives  for  purchasing  real  property 
are  very  different  ia  diHercnt  persons  Facts,  opinions  and  ages  create  liiSer- 
ent  views.  Some  particularity,  some  whim,  may  have  induced  him  to  purchase. 
What  is  desirable  to  one  is  not  ao  to  another.  One  wants  a  wood  for  gajne, 
another  dislikea  tithes.  It  therefore  seems  a  little  arbitrarjf  to  insist  on  a  party 
tAking  compensation.  Why  am  I  bound  to  take  what  I  did  not  mean  to  buy  T 
You  say  yuu  will  give  me  compensation,  but  who  is  lo  judge  of  the  compensa- 
tion ?  Can  you  be  sure  it  is  a  compensnllon  ?  It  is  a  dilBcult  thing  for  a  mas- 
ter to  ascertain  what  is  essential  to  the  enjoyment  of  the  estata,  and  what  is  a 
proper  compensation.  It  is  as  difficult  for  the  court  to  decide,  it.  having  all 
the  data  before  it.  it  decides,  as  it  is  then  proper  to  do,  without  aendine  it  to 
tiie  master.  Are  you  to  look  at  the  land  in  its  present  state,  or  to  consider  in 
what  state  it  may  be  in  future  t  It  is  said  a  purchaser  should  communicate 
his  motives  for  purchasing.  If  so.  the  vendor  might  euhancc  the  price.  It  is 
also  said  that  the  defendant's  objection  that  these  twelve  acres  are  essential  was 
an  after  thought.  Suppose  it  was.  Is  a  court  of  equity  lo  say  no  advantage 
can  be  taken  of  the  objection  ?  Though  a  purchaser  may  not,  at  first,  be  aware 
of  tite  essential  it}'  of  the  land  to  which  no  lille  can  be  made,  yet,  if  he  after- 
wards Bnds  it  is  essential,  in  a  court  of  equity  to  say  he  shall  not  avail  himself 
of  the  objection  ! "  See,  also,  Foley  v.  Crow,  37  Md  ,  51 ;  Shaw  v.  Vincent, 
64  N.  C.  690. 
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interfere  to  decree  apecific  performance,  but  would  leave  the 
plaintiff  to  her  remedy  at  common  law  in  damagea.(io) 

§  1193.  The  principle  of  compensation  will  not  be  applied 
at  the  instance  of  a  vendor  who  has  been  guilty  of  misrepre- 
sentation.    This  point  will  be  illustrated  hereafter. (a;) 

§  ■  193.  Even  where  the  circumstances  are  such  that  the 
vendor  might  originally  have  enforced  the  contract  with 
comjyensation,  he  may  lose  his  right  to  do  so  by  subsequent 
conduct  inconsistent  with  the  contract — as  for  instance 
where,  one  of  the  terms  of  the  contract  being  that  im- 
mediate possession  should  be  given,  and  the  purchaser 
having  taken  possession  accordingly,  the  vendor,  on  a 
•question  as  to  compensation  arising,  turned  him  out  of 
possession,  (y) 

§  1 194.  (2)  On  the  other  hand,  in  each  of  the  following 
cases  the  defect  was  considered  a  proper  subject  for  com- 
pensation, but  not  so  essential  as  to  debar  the  vendor 
altogether  from  enforcing  the  contract : — where  an  estate  of 
about  186  acres  was  described  as  freehold,  and  in  fact  about 
two  acres,  part  of  a  park,  were  held  only  from  year  to 
year  \{z)  where  there  was  an  objection  to  the  title  of  six 
acres  out  of  a  large  estate,  and  those  acres  do  not  appear  to 
have  been  material  to  the  enjoyment  of  the  rest  \{a)  where 
fourteen  acres  were  sold  as  meadow,  and  only  twelve 
answered  that  description  ;{&)  and  where,  on  a  purchase  by 
a  tenant  in  possession,  property  described  as  forty-six  feet 
in  depth  proved  to  be  only  thirty-three  feet.(c) 

§  1 195.  In  one  case  where,  on  a  sale  of  colliery  works, 
the  vendors  had  stated  the  annual  profits  of  the  concern  at 
a  sum  largely  in  excess  of  the  actual  amount,  they  were 
nevertheless  allowed  to  enforce  the  contract,  but  on  the 
terms  of  making  compensation  to  the  purchasers  by  sub- 
mitting to  an  abatement  from  the  purchase-money,  bearing 
the  same  proportion  to  the  excess  as  the  total  purchase- 
money  bore  to  the  capitalised  value  of  the  amount  of  profits 
stated  by  the  vendors.  ((?) 

§  1 196.  On  the  general  principle  already  stated,(e)  the 
mere  fact  of  the  existence  of  some  small  or  (to  the  pur- 

(u)  BecBton  t.  StutelT,  8  W.  R.,  V»i  VI L.  (*)  Olcraft  T.  Soebnck.  1  Vw.  Jnn.,  HI. 

i.CM  .  I56i  sec  DOW  Infn.fi  IMS,  1270.  m]  McqueeH  v.  FaiquhM.  II  Vea..  187. 

(z)  loTn,  i  1217  flt  »eq.  (A)  Scott  T.  Hanaaa,  1  B.  A  Uy  ,  US. 

l]/>  KDBlchbuU  T.  aiu«b«r,  B  H«r..  114,  lU,  (a  Kins  v.  WIIwd.B  But.,1H. 

I4T.  (d)  FoweU  T.  EUlot,  L.  B.  10  Cta.,  ttL 
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-ohaser)  immaterial  incnmbraaces  on  the  property  ia  not 
enough  to  deprive  a  vendor  of  his  right  to  insist  on  the 
specjftc  performance  of  the  contract. 

§  1197.  Thus,  where  tithes  contracted  to  be  sold  were 
-subject  to  sundry  small  charges,(y)  and  where  the  estate 
sold  was  subject  to  quit-rents  (which  may  be  regarded  aa 
incidents  of  tenure,  [,9])  the  court  enforced  the  contracts,  in 
one  case  with  an  inquiry  whether  there  ought  to  be  any  and 
what  indemnity  in  respect  of  the  charge,(A)  and  in  the 
others  with  compensation  to  the  purchaser  by  way  of  abate- 
ment from  the  purchase-money. 

§  1198.  And  in  a  case  where  an  estate  sold  as  fen  land, 
and  so  described  in  the  particular,  was  subject,  under  a 
local  but  public  act,  to  certain  embanking  and  drainage 
taxes  which  were  not  mentioned  in  the  particulars,  the 
court,  on  the  ground  apparently  of  the  act  imposing  the 
charges  being  a  public  act,  decreed  against  the  purchaser 
specific  performance  of  the  contract  without  compensa- 
tion, (i) 

§  1199.  Further,  although,  as  we  have  seen,  (y)  a  man  who 
contracts  to  purchase  an  estate  which  is  described  as  tithe- 
free  win  not  generally  be  compelled  to  complete  his  pur- 
chases, if  it  turn  out  that  the  land  is  subject  to  tithe, — it 
being  considered  that,  as  a  general  rule,  the  right  to  the 
tithe  is  so  material  to  the  enjoyment  of  the  land  as  to  have 
formed  the  inducement  to  the  purchase, — still,  where  the 
circumstances  show  that  the  right  to  the  tithe  is  not  thus 
material,  the  general  rule  ceases  to  apply.  For  instance, 
where  an  estate  of  about  140  acres  was  described  as  subject 
to  tithe  except  thirty-two  acres,  and  the  exemption  from 
tithe  of  those  thirty-two  acres  was  notproved,(A)  and  again 
where  the  cireumstances  showed  that  the  question  whether 
the  land  was  to  be  tithe  free  or  not  was  an"  immaterial  one 
in  the  view  of  the  purchaser  ;(2)  the  court  compelled  the 
purchaser  to  complete  the  contract  with  compensation. 

§  1300.  On  the  principle  that  a  warranty  or  a  represen- 

(O  Sapm,  f  U7B.  (<)  Buniad  v.  Archo-,  1  Sim..  tfS;  aSnMd 

If  I  HftiM?  T.  UruClSVea.,?];  Hordtblow  on  ■ppeal  (not  repotted;  tee  1  R  A  Mf-.TSl). 

T.81ilrleT,lSVM.,Bl.    Cf. Drewa t. Haiuon,  (i)  ijupn,  (  UST. 

«VeB,m  It)  Blnlis  T.  I.Drd  Bokeb;,  9  Sw.,  m.    In 

(D)  Elidklll-  -     "— ' .   =      •.  a       ion       .k -  ... ._  t. .. 


18.*3.,in,    ^^ 

at.  dlclon  tbat  errors  of  dea'irlpUon  Bbiiiild 

(k)  HftlMT  T.  tinwt,  obi  Wivm.  Tlllate  the  sale.    t»ee  2  Sir.,!nA. 
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tation  is  not  binding,  where  in  respect  of  some  defect  that 
is  perfectly  patent,(7n)  the  court  will  not  give  a  purchaser 
compensation  for  defects  of  this  nature :  so  that  a  contract 
was  enforced,  at  a  vendor's  instance,  without  any  compen- 
sation in  respect  to  the  misdeseription  of  a  farm  described 
as  lying  within  a  ring  fence,  which  did  not  so  lie,  as  the 
purchaser  had  himself  seen  and  knew  ;  while  in  the  same 
case  compensation  was  given  for  latent  defects.{TO) 

§  1301.  But  in  order  that  this  principle  shall  apply,  the 
defect  must  be  perfectly  visible  to  everybody ;  therefore, 
■where  a  representation  was  made  by  a  vendor  as  to  the  dry- 
rot  in  a  house,  which  was  not  a  matter  so  perfectly  visible, 
the  court  gave  compensation  :(o)  and  where  a  tenant  in  pos- 
session purchased  the  property,  which  was  represented  as 
forty-six  feet  in  depth,  but  was  in  fact  only  thirty-three 
feet,  he  was  held  entitled  to  compensation,  inasmuch  a» 
occupiers  are  not  in  the  habit  of  measuring  their  premi- 
ses, (p) 

§  1303.  Moreover,  if  the  purchaser,  after  he  knows  of  a 
defect,  acts  in  a  manner  implying  a  waiver  of  it,  the  vendor 
becomes  entitled  to  insist  on  the  completion  of  the  purchase 
without  compensation.  Thus,  where  the  abstract,  delivered 
in  January,  showed  part  of  the  estate  to  be  subject  to  a 
right  of  sporting,  and  in  the  following  April  the  purchaser 
at  his  own  request  was  let  into  possession,  and  afterward 
several  letters  passed  between  the  parties,  and  most  of  the 
purchase-money  was  paid  without  any  objection  on  the  score- 
of  the  right  before,  in  October  of  the  same  year,  the  pur- 
chaser claimed  compensation ;  it  was  held  that  he  had 
waived  the  objection,  and  specific  performance  without  com- 
pensation was  decreed  against  hira.{j) 

§  1303.  In  an  Irish  case  specific  performance  was  en- 
forced, at  the  vendor's  instance,  without  compensation  for 
a  deficiency  of  nearly  one-half  in  acreage  of  property  de- 
scribed in  the  contract  as  "about  200  acres  of  mountain 
land,"  the  land  being  a  waste  of  heath  of  trifling  value. (r) 

(m)  SaiHa,H«e.eM.BiS.    Cf.  HoralUl  T,       (p)  King  v.  WllMn,  8  BeaT.,lU. 
Ihomaa.SlL.  J.  £z.,SK:  10  W.  B.,  eiSO.  <g)  Bumell  t.  Brown.  I  J.*  W..  188.    DIS' 

(n)  DreT  T.  BMTgnye,  10  Vet.,  WD.  tlninlili  EdsIi«b  t.  Jones,  t  D^Q.F.  t  J.^ 

(<>)  Orantir.  UmHiCoop.,  m.  SOT. 

(r)  Coileu  T.  8{wt]1dk>  I.  E.  B  Kq.,  US. 
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§  1308.  In  another  case  a  yard,  which  was  essential  to 
the  enjoyment  of  the  property  sold,  was  held  from  year  to 
year,  instead  of  for  the  term  of  twenty-three  years  for  which 
the  rest  of  the  premises  were  held,  and  at  a  separate  rent : 
this  was  considered  to  be  a  defect  which  the  vendors  were 
not  entitled  to  bring  within  a  condition  for  compensation 
for  mistake  in  the  description  of  the  property  or  any  other 
error  whatsoever  in  the  particulars,  (a:) 

§  1309.  In  Madeley  v.  Booth(y)  leasehold  property  was 
sold  for  the  residue  of  a  term  of  ninety-nine  years,  which 
commenced  on- the  24th  of  June,  1838,  under  conditions 
which  prohibited  the  purchaser  from  calling  for  the  lessor's 
title,  and  stipulated  that  any  error  or  misstatement  of  the 
'property,  term  of  years,  or  other  description,  should  not 
vitiate  the  sale,  but  that  a  compensation  should  be  given : 
the  term  sold  was  really  not  the  residue  described,  but  a 
derivative  term  less  by  three  days  than  the  original  one : 
Knight  Bruce,  V.  C,  held  that  the  underlease  was  not  sub 
stantially  the  same  thing,  the  resulting  rights  being  different, 
and  accordingly  dismissed  with  costs  a  bill  by  the  vendor 
praying  for  specific  performance  with  compensation.  This 
decision,  however,  has  been  judicially  disapproved  of,  and 
does  not  seem  to  be  consonant  with  principle,  (z) 

§  1310.  The  principle  under  consideration  of  course 
applies  where,  though  the  whole  laud  is  conveyed,  it,  or  a 
part  of  it,  is  subject  to  rights  which  materially  affect  its 
enjoyment :  thus  a  right  of  way,  which  would  render  use- 
less for  building  a  close  advertised  as  building-ground,  has 
been  held  not  to  come  within  a  condition  for  compensa- 
tion ;(a)  so  grants  of  rights  to  the  owners  of  lower  lands,  to 
fetch  water  from  a  spring  on  the  upper  lands,  to  cut  and 
cleanse  drains  leading  the  water  to  the  lower  lands,  and 
other  similar  rights  having  reference  to  four  and  a  half 
acres  out  of  about  thirty  sold,  were  held  to  constitute  a 
material  defect  in  the  title  to  the  npper  lands,  and  con- 
sequently were  not  the  subject  of  compensation,  notwith- 
standing a  condition  that  a  mistake  in  the  description  or  an 

(z)  DobellT.HnEcblnBon.BA.  AE..S55.  WKy.  It  Cb.  D.,780,  and  lnft«,  |  lllS.    8m 

It)  3  De  U.  A  Ha,.,  718.  UM  DiirliDstaii  t.  HMUllton,  K»r.  GS7,  SM; 

(c)  Sm  per  JeBHl,  M.  K..  In  Camberwall  anil  lUvfttrJ  t.  criildle.St  Dear.  tTT 
aud  Sooth  LoadouBnlldlngBocIetj*.  Hallo.       (a)  Dykes  t.  BUka,  4  Blu|.  M.  C,  461. 
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error  in  the  particnlars  should  be  the  subject  of  com- 
pensation, and  not  annul  the  contract.(6) 

§  1911.  Generally,  where  there  is  a  proper  case  for  com- 
pensation, and  the  amount  can  be  reasonably  estimated,  the 
court  is  disposed  to  grant  it.(c) 

§  1313.  But  where  this  reasonable  estimate  is  not  attain- 
able, the  court  refuses  to  compel  the  purchaser  to  take  com- 
pensation :  thus,  where  a  house  and  grounds  were  sold  by 
the  court,  and,  pending  the  making  out  of  the  title,  some 
ornamental  timber  was  cut  down,  the  purchaser  was  dis- 
charged, because  the  act  aflfected  the  value  of  the  property 
to  the  purchaser,  as  a  residence,  in  a  way  which  the  conrt 
was  unable  to  meaaure.((f)  And  where  the  particnlars 
represented  tlie  average  size  of  the  timber  in  the  wood, 
which  was  the  property  sold,  as  approaching  fifty  feet,  but 
in  no  way  specitied  the  number  of  the  trees ;  and  the 
witnesses  for  the  plaintiff  (the  vendor)  treated  no  trees  con- 
taining less  than  ten  feet  as  timber  trees,  and  on  this  basis 
showed  an  average  of  thirty- four  feet  six  ipches  ;  whilst  the 
defendant's  witnesses,  reckoning  all  trees  containing  not 
less  than  five  feet  as  timber  trees,  showed  an  average  of 
twenty-two  feet  only  ;  it  was  held  by  Lord  Hatherley  {then 
Wood  V.  C.)  that  the  subject-matter  sold  fell  short  of  the 
description  ;  but,  in  the  absence  of  any  representation  as  to 
the  number  of  trees,  the  court  had  no  data  for  calculation, 
and  therefore  could  not  give  compensation,  but  dismissed 
the  bill.(e) 

§  1313.  The  same  principle  seems  to  have  governed 
another  case,  in  which  the  premises  were  described  as  in 
the  joint  occupation  of  A.  and  B.  as  lessees,  whereas  they 
were  in  fact  in  their  joint  occupation,  but  not  as  lessees,  but 
A.  was  the  assignee  from  C,  the  original  lessee:  it  was 
held  that  this  was  not  a  c^se  for  compensating  the  pur- 
chaser, but  that  he  could  not  be  forced  to  take  an  in- 
demnity.(/) 

§  1314.  On  the  other  band,  where'the  conditions  pro- 
vided that  any  misstatement  of  the  quality,  tenure,  out- 

li)  StasokletoBT.  Sutcllffe,  1  De  Q    A  Sm.,  (t\  LordBrookeT  Boa  nth  waits,  G  Ha..  MB. 

aoa.    Cr  HaaallleT.FJlghl.lBeav.,  HI.  Cf,  In/rt.  {  IMI. 

lei  net  InlM.  I  IMt.  (/I  fildgwar  T.  Bnr,  1  ><ac.  A  Q.,  lOS, 

ini  HaK«iinIa  t.  Fai;an,  i  IfolL,  SSI,  Set.  DiBUninilsli  iVabrotber  T.  QlbsoB.  1  De  O. 

or,  Cox.  y.  Ontavm,  11  Bmt„  ns.  A  J.,  «& 
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goings,  or  other  particulars  of  the  property,  described  by 
an  innocent  mistake  as  "valuable  freehold  estate,"  should 
be  the  subject  of  compenaation  ;  and  one  lot  was  in  fact  of 
copyhold  tenure,  but  it  appeared  that  under  a  composition 
with  the  lord  of  the  manor  the  difference  in  value  between 
copyholds  in  that  manor  and  freeholds  was  very  slight ;  it 
was  held  that  the  vendor  was  entitled  to  cnmpel  the  pur- 
chaser to  take  the  lot  in  question  with  compen3ation.(^) 

§  1913.  Further,  although,  where  a  man  sells  a  lease  for 
a  definite  term  of  years,  and  nothing  more  is  said  on  either 
side,  he  cannot  make  a  good  title  unless  he  shows  that  it  is 
an  original  lease,  yet  where  the  particulars  and  conditions 
of  sale  in  effect  tell  the  purchaser  that  the  lease  which  is 
offered  for  sale  is  in  fact  an  underlease,  the  vendor  is 
entitled  to  enforce  completion  without  compensation,  and 
that  notwithstanding  a  condition  for  compensation  in 
the  event  of  any  error  or  mistake  appearing  in  the  descrip- 
tion, or  in  the  nature  or  quality  of  the  vendor's  interest 
therein,  or  in  the  particulars  of  the  sale.  For  per  se  calling 
a  thing  a  lease  whicli  is  a  lease  is  not  a  misdescription.  (A) 

§  1310.  The  cases  where  the  defect  is,  from  its  magni- 
tude or  importance,  not  a  proper  subject  for  compensation, 
have  been  already  stated.  We  may  now  consider  some 
other  cases,  where  the  doctrine  will  not  l>e  applied. 

§  1917.  The  principle  of  compensation,  whether  arising 
under  the  general  doctrine  of  the  court,  or  under  a  condi- 
tion for  conipensation  in  case  of  any  error  or  misstatement, 
will  not  be  applied  where  there  has  been  misrepresentation, (/) 
even,  it  seems,  though  the  difference  be  of  such  a  character 
that,  if  it  had  arisen  from  mere  error,  it  would  have  been 
subject  to  compensation,  as,  for  instance,  in  respect  of  the 
difference  between  copyholds  nearly  equal  in  value  to  free- 
holds and  freehoIds.(y) 

§  1318.  Thus  where,  on  a  sale  by  auction,  oneof  the  lots 
was  described  as  to  be  sold  with  a  reservoir  and  waterworks 

(a)  PHce  T.  U&e&DlaT,  1  De  O.  M.  A  U.,  (1|  Per  Plamber  M,  R.  ia  Clermant  y.  IW- 

83*  biirjh,  1  J.  A  W.,  119. 1*0;                         _ 

(A)  Per  Jewel  H.   R.  In  Camberwell  and  Dukenf  NorfolK  r.  Worthy,  1Caiiip~B7, 

South  I.anrlonBalldlngSadetTT.Hollowft;,  Ma;PoweIlT  Donbhlr,  St.  Leon.  V«icl..«: 

ISCh   D.,T0i,7m.    cr  DMlinnon  T   HMjnd.  SWwarlv.  Alll»lor,l  Mor.W:  ■upa.flWJj 

ton,  Kav,  MS;  HiTfOrd  i.  CriiTdle,  »  But  ,  and  itlatlDBaioh  Powell  *.  Xllloit,  L.  R-  U 

ITJ;  Nauallle  v.  FllKht,  7  Beav.,  sli;  Sen-  Ch.,  4H. 

derion  t.  UDdson,  IS  W.  R.,  Ml;  Flood  v.  (ji  Price  r.  Hasaular,  1  M  Q.  H-  *  Q-, 

Frltcban),  10  1>,  T..  8TI;  Turner  T.  Turner,  S3B,  Ht. 
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to  sell,  he,  as  we  have  seen,  cannot  enforce  the  contract 
against  the  purchaser,  yet  the  purchaser  can  insist  on  hav- 
ing all  that  the  vendor  can  convey,  with  a  compensation  for 
the  difference  (o) 

§1333.  "It,"  said  Lord  Eldon,(^)  "a  man,  having 
partial  interests  in  an  estate,  chooses  to  enter  into  a  con- 
tract, representing  it,  and  agreeing  to  sell  it,  as  his  own,  it 
is  not  competent  to  hira  afterwards  to  say,  though  he  has 
valuable  interests,  he  has  not  the  entirety ;  and  therefore 
the  purchaser  shall  not  have  the  benefit  of  his  contract. 
For  the  purpose  of  this  jurisdiction,  the  person  contracting 
under  those  circumstances  is  bound  by  the  assertion  in  his 
contract ;  and,  if  the  vendee  chooses  to  take  aa  much  as  he 
ckn  have,  he  has  a  right  to  that,  and  to  an  abatement ;  and 
the  court  will  not  hear  the  objection  by  the  vendor,  that 
the  purchaser  cannot  have  the  whole."(j)' 

§  1334.  The  principle  was  acted  on  by  Lord  Notting- 
ham, in  the  case  of  Cleaton  v.  Gower,  (r)  where  the  defendant 
Gower  was  t«nant  for  life  of  certain  estates  in  Shropshire," 
and  he  and  his  late  father  agreed  with  the  plaintiff  that  the 
plaintiff  should  open  and  work  certain  mines,  and  should 
enjoy  the  minerals  raised  for  ten  years,  if  the  defendai^;  or 
his  issue  male  should  so  long  live,  at  a  yearly  rent  of  £26. 
The  plaintiff  sought  a  specific  performance  of  this  contract ; 
the  defendant  objected  that  he  was  only  tenant  for  life,  and. 
subject  to  account  for  waste,  and  that  he  could  not  execute 
the  contract  because  it  was  inconsistent  with  his  power :  the 
court  decreed  the  defendant  to  execute  the  contract  so  far 
as  be  was  capable  of  doing  it,  and  likewise  to  satisfy  the 
plaintiff  such  damages  as  he  had  sustained  in  not  enjoying- 
the  premises  according  to  the  contract, 

§  133S.  The  principle  is  also  well  illustrated  by  Lord 

(O)  Sefle.  R.  perTaniar,  L.  J.,  Id  Iluahei  Day,  I  Vu.  Seu.,SM:  Ifllllfui  t.  Caoka,  1» 

T.  Jcni8B,8DeQ.F.<k  J.,S]5    The  aDLboritr  Vu.,  1;  DMe  >.  LleUr,  IB  Vei..  7i  Hill  t. 

o/  Jamei  v.  Llcbfleld,  L.  B.  a  Eq^  >eem»  M  Buokley,  IT  V«.,  gW;  ffuiera  T.  Bnas«ll.  I- 

)e*Bt  qaestlonible.     Com  para  Tbll  lips   v.  V.  A  B..  187;  Hole  v.  Uioktnile,]  Ee.,  17<: 

Miller.  L.  B.  9  U.  J>.,  196,  lu  C.  P.,  tW.  Kith  BenneU  T.  ^wleT.2  Beav.,SOIi  Satbarluicl 

Olnlleio  T,  Henty,  L    B.  8  Cb  .  447.    aee,  t.  BrlKsa,  1  Hl.U, jpartlciilarlv  U;  WUaoa 

taoV8*BT,Ee>yBT.  enroll,  I.E.  8  £q,S7.  v.  Wllltaaii,  S   'ur.  N.  H.,II10  (VfooaV.C.y, 

(H)  In  Morlloct  t.  BalleT,  10  Ves.,  SIS.  ud  cT.  Uja»  v  Crnlse,  1  Jon.  i  L.,  W. 

<g)  8«e  KCOrdloglr  AtlorDe;.OeDer>]  T.       (r)  naol],  164. 

'  Clark  V.  Reins,  13  Gratt.,  98;  Waters  t,  Tjavis,  9  Jobn,,  450;  Herben  v. 
Gftdadeu,  S  Rich.'B  Bq.,  384:  Voorhee  t.  DeMyer.  3  Saadf.'e  Cti.,  614;  Jacobs 
T.  Locke,  S  Ired.'B  Eg  .  386;  Brwta  v.  Myers,  46  Pa.  8t.,  96;  Hapier  v.  Dar- 
liogton,  70  id  ,  04;  Weatherford  t.  James,  2  Ala.,  170. 
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Bolinfrbroke' 8  case,^«)  before  Lord  Thurlow.  The  incumbent 
of  a  living  had  confracted  with  a  tenant  in  remainder  for  the 
parchase  of  the  avowaon,  and  on  the  faith  of  the  contract 
had  built  a  much  better  house  on  the  glebe  than  he  would 
otherwise  have  done  :  the  tenant  for  life  refusing  to  concur 
in  the  sale,  Lord  Thnrlow  compelled  the  tenant  in  remainder 
to  convey  a  base  fee  for  levying  a  fine,  with  a  covenant  to 
suffer  a  recovery  on  the  death  of  the  tenant  for  life. 

g  1*36.  In  Wheatley  v.  Sladefi)  Shadwell,  V.  C,  held 
the  principle  under  discussion  not  to  apply  where  a  large 
part  of  the  property  could  not  be  conveyed ;  and  con- 
sequently, the  contract  in  that  case  being  for  the  sale  of  a 
lace  manufactory,  and  it  turning  out  that  the  vendors  were 
only  entitled  to  nine-sixteenths  of  the  whole,  and  that  those 
parts  were  subject  to  a  debt  which  would  exhaust  nearly 
the  whole  of  the  purchase  money,  he  refused  specific  per- 
formance. The  vice  chancellor's  decision  appears  to  have 
been  influenced  by  the  circumstance  that  the  vendors  entered 
into  the  contract  under  a  mistaken  impression  that  they 
were  possessed  of  the  entirety  of  the  property.  But  the 
case,  even  if  it  can  thus  or  otherwise  upon  its  own  particular 
circumstances  be  supported,  is  not,  it  is  submitted,  likely 
now  to  be  followed.  For  it  will  be  shown  that,  though  the 
difference  between  the  property  contracted  to  be  sold  and 
that  which  the  vendor  can  actually  convey  may  be  great, 
the  court  will  generally,  notwithstanding  this  circumstance, 
enforce  the  contract  where  it  sees  that  its  intention  is  the 
sale  of  whatever  interest  the  vendor  has. 

§  1337.  Indeed  the  tendency  of  the  court  in  recent  years 
has  been  to  apply  the  principle  liberally.  Thus  where  two 
vendors  contracted  to  sell  two-sixths  of  certain  leaseholds 
"together  withaU  other  their  rights  and  interests  tlierein," 
and  it  turned  out  that  they  were  only  entitled  to  two  twenty- 
first  parts  each,  the  purchaser  was  held  entitled  to  specific 
performance  of  the  contract  to  the  extent  of  the  vendors' 
interests,  with  a  proportionate  abatement  of  the  purchase- 
money,  (w) 

_<•)  1  Sell.  A  l>«r.,  IS  n,,  qnoied  by  liora  alio  Haw.  Topbam,  W  Beav.,  EK,  nbere 

CotteoluUD  In  Qrent  Western  Rillwav  Co.  v.  LDe  tenauri    were   only    tnUtled  u>  three- 

Blnninabua  ind  Ozlbtd  Janetlon  Kallway  faarths. 

Co..  a  Ph.,  eoo.  — 

(0  (  Sim.,  IM.     See  the  atwairatlona  of 
I^m  St  L-eouKide  on  tlili  <mae,  Vend.,  MSi 
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§  1338.  Again,  where  A.,  who  had  only  an  estate  per 
■atU-Te  vie  in  property,  the  remainder  ia  fee  belonging  to  his 
wife,  contracted  to  sell  the  fee  simple  to  B.  (who  was  ignor- 
ant of  the  state  of  the  title),  and  then  got  his  wife  to  concur 
with  him  in  conveying  it  to  C.  (who  knew  of  B.'s  contract), 
it  was  held  that  B.  was  entitled  to  have  a  conveyance  from 
■C.  of  A.'s  interest,  with  compensation  in  respect  of  his  wife's 
interest  which  he  was  unable  to  convey  or  bind  without  her 
consent,  (b) 

^  1999.  So  where  vendors  contracted  to  sell  the  entirety 
of  certain  freeholds,  and  it  was  afterwards  discovered  that 
they  were  entitled  to  an  undivided  moiety  only,  the  pur- 
■chaser  obtained  a  decree  for  the  specific  performance  of  the 
contract  by  the  vendors  to  the  extent  of  their  moiety,  with 
an  abatement  from  the  purchase  money  of  one-half  the 
amoiint.(w) 

§  1330.  And  so  where  A.  and  B.  contracted  to  sell  lease- 
hold projMirty  to  C-.  and  on  examining  the  title  it  appeared 
that  A.  was  entitled  to  a  moiety  subject  to  a  mortgage  for 
its  fuU  value,  and  that  B.  had  no  interest  at  all — facta  which 
were  not  known  to  C.  at  the  time  when  he  entered  into  the 
contract — C.  was  held  entitled  to  an  assignment  of  A/s 
moiety,  on  the  terras  of  covenanting  to  pay  the  rent  and 
perform  the  covenants  in  the  lease,  and  also  to  pay  tlie 
mortgage-debt,  and  to  indemnify  A.  in  respect  to  those  liflr 
bilities.(a;) 

§  1331.  In  each  of  the  cases  referred  to  in  the  last  fonr 
sections,  the  purchaser  was  unaware,  at  the  time  when  he 
■entei-ed  into  the  contract,  of  the  imperfection  of  the  vendor's 
title,  (y)  But  even  if  the  purchaser  has  from  the  first  been 
aware  of  the  state  of  the  title,  that  circumstance  will  not 
necessarily  exclude  him  from  the  benefit  of  the  principle 
under  consideration.' 

(V)  BsruesT.  Wood.L.  R.S  Eq.,tM.    C 

NeUhoriiev-  Holgnt",  I  Coll.,  an. 
(»)  Hooper  v.  tmmri.  L.  K.  18  Eq.,  Wa. 

'  The  law,  na  It  dow  exisU  In  this  country,  ia  Btated  by  Mr.  Juslkre  SIoT' 
AfkT  coiislduring  the  numerous  conflictiog  casea  on  the  subject,  he  Bjs; 
"Tliereis,  however,  a  diatinctiou  upon  this  subject,  which  is  entilled  towm- 
BiderulioD,  and  may,  perhaps,  reconcile  the  apparent  diversity  of  judgment  b 
.eomu  of  the  autbontics.  It  iB.  that  courU  of  equity  ought  nut  to  eatertaio  bill* 
for  compeDsalion  or  damages,  eicept  as  incidental  to  other  relief,  where  Ibe 
contract  is  of  such  a  nature  Ihut  an  adequate  reniedv  liua  at  law  for  such  copi- 
penaation  or  damages.    Bui,  where  no  such  remedy  fics  at  law,  there  a  peculiw 


§  1333.  Tha9,  in  a  recent  case,  real  estate  stood  limited 
by  marriage  settlement  to  such  uses  as  A.  and  bis  wife 
should  appoint,  and  in  default  of  appointment  to  the  use  of 
the  trustees  of  the  settlement  during  the  wife's  life,  in  trust 
for  her  separate  use,  with  remainder  to  A.  in  fee.  A.  agreed 
to  sell  the  fee  simple  toC.  by  a  contract  in  which  the  wife's 
interest  was  mentioned,  but  which  went  on  to  say  that  A. 
would  procure  a  proper  assurance  to  be  executed  by  all 
,  proper  parties  ;  afterwards  the  purchaser  aftuaily  paid  over 
the  purchase-money  to  the  trustees,  but  the  wife  refused  to 
convey  her  interest.  Bacon,  V.  C,  held  that  C.  was  entitled 
to  have  tUe  purchase  completed  to  the  extent  of  A.'s  rever- 
sion in  fee,  with  compensation  for  the  life  interest  of  the 
wife  and  a  lieu  on  the  fund  in  the  hands  of  the  tru3tees.(z) 
"If,"  said  the  Vice  Chancellor,  "a  man  enters  into  a  con- 

{»)  Baker  v  Coi.  4  Ch.  D  ,  4S4  (cf.  S.  C  on    «ulata  Cwtle  T.  WIIklnMD,  L,  a  S  Ch.,  i»5, 
demurrer.  S  Cb.  D..  3jUj     See  umi  WIlM.n  t.    Inha.  i  l!3e. 
Wllllanu.S  Jar.  N.  8.,  ai».    i  f,  and  dUitu- 

.grouud  for  tlie  ioterference  of  courts  of  equity  seema  to  exist,  in  order  to  pre- 
rent  irreparable  mischief,  or  to  avoid  a  fraudulent  advautoge  being  taken  at 
the  injured  pnrly.  Tlius.  wliero  lliere  bas  been  a  part  performance  of  a  parol 
-contract  for  the  purchase  of  lauda,  and  the  veiidor  has  since  sold  the  same  to  a 
bonajide  purcliaaer  for  a  valuable  consideration  without  notice;  in  such  a  case, 
inasmuch  its  a  decree  for  a  specitic  performance  would  be  incSectual,  and  the 
breach  of  the  contract  being  by  parol,  would  give  no  remedy  at  law  for  com- 
pensation or  damages,  there  seems  to  be  a  just  foundution  for  the  exercise  of 
«quity  jurisiliclion."  Eq  Jur.,  §798  See  the  case  of  Itobcrtson  v.  Hogs- 
heads, 8  Leigh.  HUT.  It  has  also  been  said,  upon  the  highest  authority,  tluit 
where  the  vendor  never  hod  any  title  to  the  land  contracted  to  be  sold,  or  where 
lie  has  conveyed  the  same  subsequent  to  the  making  of  the  contract,  ao  that  he 
haa  not  the  power  speciflciilly  to  perform  bis  contract,  ajul  IfuU  ihefiict  it  kaoan 
to  the  render,  the  latter  cannot  file  a  bill  in  equity  for  the  mere  purpose  of  ob- 
taining compeusulion  in  damages,  for  the  non-performance  of  the  contract  by 
the  vendor;  Imt  he  tiiusl  resort  to  his  remedy  at  law  for  that  purpose.  But 
where  the  defendant  deprives  himself  of  the  power  to  perform  his  contract  ape- 
«iacally,  duiing  tlie  ptndeney  i-faaiiit  against  him,  to  compel  such  performance, 
the  court  will  retain  the  suit;  and  will  award  to  the  complainant  a  compensa- 
tion in  damages,  for  the  non -performance  of  the  contract  by  the  defendant. 
The  principle  on  which  this  is  based  is  to  prevent  a  multiplicity  of  suits.  Be- 
.sides.  the  plaiutiS.  who  had  a  good  cause  of  action  wheu  his  bill  was  filed, 
ought  not  to  be  turned  out  of  court,  by  tiie  mere  act  of  the  defendant,  without 
either  the  relief  for  which  he  originally  flled  his  bill,  or  a  compensation  in  lieu 
of  it.  Dut  while  a  court  of  equity  does  not  entertain  jurisdiction  where  tbe 
jole  object  of  the  bill  is  to  obtain  a  compensation  for  the  breach  of  a  contract, 
except  when  the  contract  is  of  equitiible  cognizance  merely,  it  would  seem  that 
if  the  complainant  flled  his  bill  in  good  faith,  supposing  at  the  time  he  insti- 
tuted his  suit  that  a  specific  performance  could  be  granted,  and  n-l  knowing 
that  the  defendant  had  previously  parled  with  the  title,  the  bill  may  be  retained 
tor  compensation.  Walworth,  Ch.,  Moss  v.  Elmendorf,  II  Paige.  277;  Hatch 
V.  Uobb,  4  Joha-'sCh  ,  5.j9.  Kent,  ih.,  Kinipsball  v.  Stone,  5  id.,  IU3;  Wood- 
ward v.  Harris,  3  Barb.'s  Sup.  Ci.  B.,  4a«i  Willard's  Eq.  Jur-,  3kH;  see  Wis- 
wall  V.  McGowan,  1  Hofl.'s  Ch.,  125. 
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tract  to  sell  something,  representing  that  he  has  the  entire 
interest  in  it,  or  the  means  of  conveying  the  entire  interest, 
and  receives  the  price  of  it  and  does  not  perform  his  con- 
tract, then  the  other  party  to  the  contract,  who  has  parted 
with  his  money  or  is  ready  to  pay  his  money,  is  entitled  ta 
be  placed  in  the  same  position  he  would  be  in  if  the  con- 
tract had  been  completed  ;  or  if  not,  by  compensation  to  be 
placed  in  the  same  position  in  which  he  wonld  be  entitled 
to  stand."(a)      g 

%  1333.  It  is  obvious  that,  in  thus  proceeding,  the  court 
is  executing  the  contract  cy  pres,  oi'  rather  perhaps  is  carry- 
ing into  execution  a  new  contract,  (6)  a  course  in  which 
difficulties  sometimes  arise  which  put  restrictions  on  the 
application  of  the  principle  under  discussion.  These  have 
now  to  be  considered. 

§  1334.  The  principle  will  not,  it  seems,  beapplied  where 
the  alienation  of  the  partial  interest  of  the  vendor  might 
prejudice  the  rights  of  third  persons  interested  in  the  estate. 
Thus  where  a  tenant  for  life  without  impeachment  of  waste 
under  a  strict  settlement  had  contracted  for  the  sale  of  the 
fee,  the  court  refused  to  compel  him  to  alienate  his  life 
interest,  on  the  ground  that  a  stranger  would  be  likely  to 
use  his  liberty  to  commit  waste  in  a  manner  different  from 
a  father,  and  moie  prejudical  to  the  rights  of  those  in 
remaincler.(c) 

§  1333.  If  the  purchaser  is,  from  the  first,  aware  of  the 
vendor's  incapacity  to  convey  the  whole  of  what  he  con- 
tracts for,  he  cannot,  generally,  insist  on  having,  at  an 
abated  price,  what  the  vendor  can  convey,  (rf) 

§  1336.  Thus  where  a  husband  and  wife  signed  aeon- 
tract  for  the  sale  of  the  wife's  fee  simple  estate  to  the 
plaintiff,  who  knew  from  the  plain  language  of  the  contract 
the  true  state  of  the  title,  it  was  held  that,  as  the  plaintiff" 
clearly  never  could  have  believed  for  a  moment  that  the 
husband  could  sell  the  fee  simple,  he  was  not  entitled  to 
have  a  conveyance  of  all  the  husband's  interest,  /.  e.  his 
estate  for  the  joint  lives  of  himself  and  his  wife  and  his 

'      <n)  ICb.  D.,Ma.  (OTbomuv.  DerlDE.lKB.TSt,  Cr.Hpn*- 

(AtaMperLor't  LiDgiUl«,lI.B.,liiTboiiui    fScSetsM 
T.  Deria«,  ]  Ke.,  TM.  (d)  ct.  nipr*.  |  It^i. 
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COMPENSATION.  Otiy 

estate  by  curtesy  with  an  abatement  of  the  purchase- money; 
and  the  bill  was  accordingly  dismissed,  (e) 

§  1337.  Similarly  where  vendors  were  entitled  only  to 
three-fonrtbs  of  the  property,  and  the  purchaser  was  at  the 
time  he  filed  his  bill  awarr,  or  had  good  reason  to  believe, 
that  no  good  title  could  be  made  to  the  whole  of  the 
premises,  Lord  Romilly,  M.  R.,  held  that,  though  he  might 
probably  have  recovered  damages,  yet,  as  he  chose  to  iile  a 
'  bUl  for  specific  performance,  he  was  not  entitled  to  any  abate- 
ment from  the  purchase-money,  but  that  he  might  tiike 
without  abatement  the  thi-ee-quarters  which  the  vendors 
could  convey.(/)  And  it  has  been  decided  that  whei-e  a 
person  has  dealt  with  a  tenant  for  life  for  a  certain  lease, 
being  at  the  time  aware  that  it  would  be  in  excess  of  the 
tenant  for  life's  power,  and  so  endeavoring  to  put  a  fraud 
upon  the  settlement,  he  will  not  afterwards  be  allowed  to 
call  for  a  lease  from  the  tenant  for  life  to  the  extent  of  his 
interest:  the  contract  was  not  at  the  time  it  was  entered 
into  a  fair  and  proper  one,  and  the  court  therefore  would 
not  interfere.  (^) 

g  1338.  Inthecaseof  Edward  Wood  v.Marjoribanks,(^) 
the  purchaser  of  an  advowson  discovered,  after  accepting 
the  title,  that  the  benefice  was  subject  to  a  mortgage  to 
Queen  Annw's  bounty  which  he  might  have  discovered 
before :  there  had  been  no  misrepiesentation  or  willful  con- 
cealment on  the  part  of  the  vendors :  on  bill  tiled  by  the 
parchaaer  for  specific  performance  with  compensation, 
Staart,  V.  C,  decreed  specific  performance,  but  without 
compensation,  and  ordered  the  purchaser  to  pay  the  costs 
of  the  suit ;  and  this  decision  was  affirmed  by  Knight  Bruce 
and-Tumer,  L.  J.  J. 

§  1339.  Where  there  is  a  defect  in  the  quantity  of  the 
estate,  the  principal  on  which  the  abatement  is  calculated  is 
prima  facie  acreage.  But  where  woodland  was  sold  as  so 
many  acres,  and  the  wood  as  having  been  valued  at  so  much, 


SSfi.  St.  LeoDsrd>  sppean  to  ilaubt  tbia  il«ctslon, 

.  EL,  Vflnd.,  U7:  &nd  iL  cerUlnly  wemi  dir—" 

. .  .  ji,  4  (o  reooDclle  It  vlth  loiiie  of  the  mora  r 

EesjeB  1.  OKtea  iilreadf  cited  laprs,  f  1S!7  «t  acq, 

Cn  MawT'Topbud,  IS  B«ftv.,s;s.    Lord  C, 


dliUngijlBli  Hooper  t.  Smart,  L.  EL,    Vind.,  U7:  and  It  certalnlT  aeemi  dlfflcult 
™ ..■™..  ■.„.. r,—    .     ,,-.._,... j,jfm, 

Iready  cited  lopra, 

..   ..  --- Iff)  O 

B.,Tte.  Xk)  IGllT.,  S8I;  i  De  U.  A  J.,Stft;  7  11.  . 


18  Kq.,  e§s,  Biiprs,  1 13W;  Barker  t.  Coi,  i   to  reooDclle  II  vlth  lOiiie 

Cb.  Q  ,<U.  Bupra,  Vt>,i.    Sea  too  Eeajea  1.    onaea  alread " 

Carroll.  1.  ILB£q.,B7;  FalrtieadT.  aoutbee,       i^]  O'Uodi 
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the  abatement  was  for  so  much  as  the  soil  covered  with 
wood  would  be  worth  without  the  wnod,{/) 

§  I340.  Where  the  difference  in  value  of  the  interest 
contracted  for  and  the  interest  that  can  actually  be  con- 
veyed is  incapable  of  computation,  the  court  will  not,  in- 
deed cannot,  enforce  specific  performancB,{y)  But  having 
regard  to  some  of  the  decided  cases  already  referred  ro,(A") 
it  is  conceived  that  the  court  will  seldom  now  consider  a 
difficulty  of  this  kind  insuperable. 

g  1341.  In  one  case  what  was  contracted  to  be  sold  was 
an  absolute  and  indefensible  estate  in  fee,  and  it  turned  out 
that  the  vendors  held  under  a  crown  grant,  containing  va- 
rious reservations  and  conditions  with  a  proviso  for  re-entry 
on  breach  of  condition.  The  court  considered  that  the 
proper  amount  of  compensation  was  not  estimable,  bnt  held 
that  the  purchaser  was  not  bound  to  take  the  property  with- 
out compensation,  and  therefore  was  entitled  to  the  pay- 
ment with  interest  of  a  part  of  the  purchase-money  that  he 
had  paid,  and  to  a  lien  on  the  estate  for  the  araount.(Z) 

§  1943.  Although,  where  there  are  no  data  from  which 
the  amount  of  compensation  can  be  ascertained,  the  court 
cannot  enforce  the  contract  with  compensation,(m)  the  ob- 
jection that  the  compensation  is  unaseertainable  is,  as  lias 
been  already  in  substance  observed,  one  which  the  court  is 
unwilling  to  entertain  ;  and  it  grants  relief  with  compensa- 
tion in  many  cases  in  which  the  ascertainment  of  the  amount 
to  be  paid  cannot  be  said  to  be  certain  or  exact,  but  only 
the  reasonable  estimate  from  the  evidence  of  competent  per- 
sons ;  as,  for  instance,  where  compensation  was  granted  for 
the  existence  in  a  stranger  of  the  right  to  dii;  coals  in  the 
lands  sold.(re)' 

(fl  mil  T,  Buckle;,  IT  Vea.,  3M.    See  too  111^  wu  dltmlHoilbT  Lord  LTTidliural(tben) 

UcKeni[eT.Heaketh,7Cb.D  ers.wheretbe  U.   B     Cf.  TbooiBS  r.   Dertn^,  1  Ke,  721i 

rent  viht  rortnccl  pruporlionntely  In  fie  fle.  Umlum  T.  Oliver.  S  Beat ,  IM. 

flclcncT  orocreuKE,  itnct  Powell  i.  ElUoIt,  I..  |l)  See  tajin,  I  lt!T  tt  seq 

K.  10  L'b.,  tU,  430.  (J)  Weelmacolt  t  Robins,  t  De  G.  F.  A  J.. 

U>  »ee  euprii,  i  Kli.  lofn,  i  1M8.  and  Col-  Seo. 

Her  r.  Jenkins,  Vuu.,  2<a,  wh.ro  bill  by  [lur.  (m)  «ea  Infra,  f  ISI! 

compenMUon  for'un'ouUtaadlDH  lease  fur    Powell  t.  Elliot,  L.  K.  10  cOu.  " 

'  Jtule  as  to  comjKneatUinA  lu  order  that  n  party  be  entitled  to  CompeDsa- 
tion.  the  defect  complainea  of  luuat  be — IbC.  tiuch  tbat  it  cad  be  made  Uie 
subject  of  conipcDSHtioD  or  of  recompense  in  damages  Sd.  It  niUBt  be  a  case 
in  whieli  ibu  court  is  satiEficd  tbat  the  purchaser  would  not  have  declined  the 
contract  li«d  be  known  the  defect  at  tbe  time  of  the  purcbuse,  Bjer  v.  Marks, 
%  SweeDfy,  ?I5.    Spencer,  J.,  said  in  tbis  case:  Ist.  A  purchaser  mej  insist 


'._nOO»^IC 


§  1343.  Againit  may,  it  is  conceived,  be  laid  down  gener- 
ally that,  wherever  the  court  sees  that  the  enforcement  of 
the  contract  with  compensation  would  be  unjust  or  nnfair, 
or  would  disappoint  the  reasonable  expectation  of  the  par- 
ties, there  it  refuses  to  take  such  a  course.' 

g  1344.  Thus,  where  an  estate  which  really  contained 
only  11,814  acres  was,  by  a  bond  fide  mistake  of  the  vend- 
or's agent,  described  in  the  contract  as  containing  21,750 
acres,  and  it  appeared  that  the  vendor  had  accepted  the 
price  on  a  computation  of  the  rental  of  the  estate,  Lord 
Romilly,  M.  R.,  considered  that  to  force  him  to  sell  the  es- 
tate for  little  more  than  half  the  price  contracted  for  would 
be  a  hardship,  and  that  the  case  was  one  of  mistake ;  and 
he  accordingly  held  that  the  purchaser  might,  at  his  option, 
either  take  the  actual  quantity  at  the  Contract  price  or  have 
the  contract  rescinded,  but  that  he  was  not  entitled  to  spe- 
cific performance  with  an  abatement  for  the  deficiency  of 
acerage.(o) 

§  1343.  A  purchaser  cannot  insist  on  the  vendor  per- 

ro)  Earl  or  Ddrtiun  T  Lenrd,  U  Beav.,  CoWBrT.  CIST.  7  But  ,  \^:  and  dlMlnruIgh 
ail.  Cf  UMreDiarkaorLoriTAblnKer.C  J,  tllllT.  BnckJej.  17  Ves  ,SH  Oupra.  t  I!3fl)r 
ID  Piloe  T,  NorLh.  S  V.  A  C.  Ex  ,  «8.  asd    and  UcKenite  t.  Hesketh,  7  Ch.  D..  sfs. 

npon  a  eood,  valid  aod  uDincumbered  title,  2d.  He  Is  entitled  to  receive  sub- 
alautially.  from  his  vendor,  all  the  property  for  which  be  contracl«d.  3d  If 
he  obtama  such  a  title,  and,  \ij  the  coQTefaDCC  offered,  obtains  BuliBtantkliy 
Ihe  property  for  which  he  contracted,  a  court  of  equity  will  enforce  perfonn- 
ance  ou  bis  part,  otherwise  not.  These  general  ruli-s  arc  not,  Id  my  opinion, 
modifled  or  aSected  by  those  relating  to  compensation,  which  the  court  will 
enforce,  in  all  proper  cases,  in  favor  oi  the  purchaser  sgaintit  the  vendor,  when 
specific  performance  has  been  or  shall  be  decreed;  as,  for  instance,  in  Ihe  case 
of  a  slight  or  immaierial  deficiency  in  the  estate,  a  variance  of  description,  or 
an  incumbrance  affecting  tbc  title.  The  doctrine  uf  compensation,  as  a  rule  of 
equity,  follows  these  and  like  cases,  in  order  to  pay  the  purchaser  for  those- 
shght  defects  that  in  eiiuity  ho  may  be  entitled  to,  if  in  equity  he  should  be 
compelled  to  fulfill  the  contract  of  purchase ;  and.  in  such  cases,  compensation 
follows  as  a  matter  of  right,  and  Ibold  must  be  provided  for  in  the  decree," 
See,  also,  Cann  v.  Cann,  H  Sim.,  580;  King  v.  Bardean.  0  Jolin,'s  Ch.,  JiS; 
Moras  T.  Elmendorf.  11  Paige's  Ch,,  277;  Powell  v.  Elliott,  L.  R.,  10  Ch„  424; 
Lee  V.  Home,  37  Mo.,  S21 ;  Hepburn  v.  Auld,  5  Cranch,  262;  Hebera  t.  Oads- 
den,  fl  Rich,'s  Eq.,  284;  Stockton  T.  Union  Oil  Co.,  4  W.  Va.,  a73;  Bell  v. 
■  Thompson,  38  Ala.,  633;  Smith  v.  Fly,  24  Tex-,  345;  Scott  v.  Bilgerry,  40 
Hiss..  US,  Where  there  is  a  pecuniary  charj^e  a^inst  an  estate  which  is 
amply  protected  by  an  adequate  securily,  equity  will  compel  a  vendee  to  re- 
ceive the  title  in  such  a  case.  Halsey  v.  Grant,  iaVe8.,75;  Ilorniblow  »,  Shir- 
ley, 13  id,,  IBl;  Fildesv.  Hooker,  3  Mad.,  1»3;  Thompson  v.  Carpenter,  4  Pu. 
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forming  the  contract,  giving  an  indemnity  againat  a  defect, 
unless  the  indemnity  was  contracted  lor.(p) 

%  1346.  In  Bainbridge  v.  Kinnaird,(j)  a  vendor  (since 
deceased)  had  contracted  to  sell  to  tlie  plaintifE  a  property 
whicli  was,  in  common  with  other  estates,  subject  to 
a  charge  of  £15,W0  raisable  for  the  benefit  of  the  vendor's 
sisters.  Lord  Romilly.  M.  JR.,  held  that  the  plaintiff  jiiight 
have  a  simple  decree  for  specific  performance  against  the 
trust  devisees  of  the  vendor,  bnt  was  not  entitled  either  to 
compensation  in  respect  of  the  charge  or  to  an  indemnity 
against  it. 

§1347.  Within  whati  limit  of  time  after  the  conclusion 
of  the  contiuct  a  claim  for  compenpation  must,  if  made  at 
all,  be  made,  is  a  question  that  may  obviously  in  many 
cases  be  important.    - 

§  1348.  There  is,  it  is  conceived,  no  doabt  that  the  court 
will  enforce  compensation,  at  any  time  before  the  com- 
pletion of  the  transaction  by  the  execution  of  the  conveyance 
and  the  payment  of  all  the  purchase-money,  in  respect  of 
any  matter,  the  fit  subject  of  compensation,  which  has 
arisen  before  that  time,  and  whether  before  or  after  the  con- 
clusion of  the  contract.  Thug,  where  an  estate  was  sold  as 
tithe  free,  and,  after  a  claim  had  been  started  by  the 
incumbent  of  one  parish,  the  conveyance  was  executed,  but 
a  part  of  the  purchase-money  was  set  aside  as  an  indemnity 
against  this  claim  :  the  claim  came  to  nothing,  but,  before 
the  indemnity  fund  was  transferred,  it  appeared  that  the 
land  was  in  another  parish,  and  was  subject  to  tithe  to  its 
incumbent :  it  was  held,  on  a  bill  filed  by  the  purchaser, 
that  he  was  entitled  to  compensation  in  respect  of  these 
tithes  out  of  the  fund.(r) 

§  1349.  And  on  the  same  principle  the  court  will  allow 
compensation  for  deterioration  which  may  have  occurred  in 
the  value  of  the  estate,  between  the  time  when  the  contract 
ought  to  have  been  completed  by  the  vendor,  and  the  time 
when  he  does  in  fact  make  out  the  title,  («)  whether  it  have 
urisen  by  the  willful  default  or  merely  by  the  negligence  of 

(p)  Balmanno  t,  Lomler.  1  V,  A  B.,  tU;  363.    Cr.  (under  (he  old  piactlot)  CUor  T. 

per  Lord  EJdoD  In  P>Iod  v.  BreUner,  1  BJL,  Barl  of  Pembroke,  1  Bro.  IJ.  C,  Sul ;  X  Bro. 

ie;  Aylelt  v.  AablOD,  1  Uj.  A  Cr,  lOS;  of.  C.  <;,,383i  fnak  t.  BaBnett, 3  Uy.  A  K.,  BIS; 

supra.  fll»i.  PhelpsT.  Faothero,  TDeU.  K.  AO.,  TSl 

-  " -    "'"  «)  Blnkar.  U>nlKoketor,»ow.,M». 
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the  vendor  or  hiB  teiianta.(i)  Thus,  where  stone  had  been 
subtracted  from  a  quarry  pending  a  suit  for  specific  per- 
formance of  a  contract  to  grant  a  license  to  work  it,  com- 
pensation was  obtained  by  meana  of  a  siipplemental  bill.(w) 
§  13S0.  Whether,  after  conveyance  has  been  executed 
and  purchase-money  paid,  the  court  still  has  jurisdiction  to 
enforce  compensation,  is  a  question  on  which  there  has  been 
some  conflict  of  judicial  opinion.(»)  It  is  submitted  that 
rights  to  compensation  under  the  contract  may  exist  even 
afrer  the  conveyance  and  payment  have  been  executed  and 
made ;  and  further  that,  whenever  such  rights  exist,  they 
I  may  now  be  asserted  in  the  same  action  as  that  in  which 
Bpecitic  performance  is  claimed.  Where  the  contract  gives 
no  right  to  compensation  the  case  is,  of  course,  different,  (m) 

2.  (b)  Purchaser  insisting  on  the  contract,  there  being  a 
condition  for  compensation. 
g  1351.  The  language  of  the  condition  must  of  course 
have  an  important  effect  on  the  aiibject  for  compensation 
under  any  particular  contract,  and  in  every  case  serves  at 
least  to  indicate  the  nature  of  the  matters  in  respect  of 
which,  and  the  circumstances  under  which,  both  parties 
intended  that  the  purchaser  should  have  a  right  to  com- 
pensation. But  the  purchaser  is  not,  it  is  conceived,  bound 
to  show  that  the  subject-matter  of  his  claim  is  of  a  kind 
expressly  embraced  by  the  words  of  the  condition  :  except 
in  so  far  as  there  may  be  anything  in  the  conti-act  excluding 
his  claim,  or  empowering  the  vendor  to  defeat  it — which  are 
matters  to  be  determined  according  to  the  ordinary  rules  of 
construction(a;) — he  is  entitled  not  merely  to  the  right 
expressly  given  to  him  by  the  condition,  but  to  the  full 
measure  of  relief  applicable  to  the  case  according  to  the 
general  principles  already  discussed :  in  other  words,  his 
right  to  corai)ensation  under  the  condition  is  generally 
cumulative  to  a  purchaser's  ordinary  right  to  it:  but  he 
must,  of  course,  sal>mit  to  the  cori  esponding  limitations  of 
the  general  principles, 

in  Foster  r.  Deacon,  3  Mad..  394,    Cf.  per  (■•)  Compara  the  caaai  cEIed  In  $f  1193,  IS63, 

Lord  EJdon  In  Blnks  t.  Lord  Rokubf,  2  Sw.,  Inn-u. 

MB.  iic)  Consider  Bretl  v.  Clowsor,  9  C.  P.  D., 

(u>  >'elH>n  T.  Drldges.  2  Benv.,  S39.    Oa  3iU. 

tbe  queBllOD   of  deterioration    see  AirUior  (z)C''nsldertbeo1)BervalJoni'orLortl  West- 

iDlra,  Part  V.  cbap,  v.  j  1404  et  eeq.  burv  In  Cordlnglej'  >.  CtieeBeboiBDsb,  4  Ve 

a.  i. «  J.,  884. 
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§  19S3.  Id  accordance  with  a  principle  already  stated,(y> 
it  has  been  held,  in  cases  decided  before  and  alBo  since  the 
passing  of  the  judicature  acts,  that  a  condition  for  com- 
pensation may  be  enforced  notwithstanding  that  the  coo- 
veyanoe  has  been  executed.  In  Cann  v.  Cann,(2)  Shadwell, 
V.  C,  decided  that  a  right  of  the  purchaser  to  receive  com- 
I)enBation,  under  such  a  condition,  for  a  misstatement  (dis- 
covered after  possession  taken)  in  the  particulars  as  to  the 
value  of  the  property  was  not  at  all  affected  by  the  circum- 
stances of  his  having  paid  the  whole  purchase-money  into 
court  and  taken  a  conveyance.  Subsequently  the  conrt  of 
exchequer  unanimously  adopted  the  same  view  :(a)  and  the 
jurisdiction  has  again  been  emphatically  asserted,  opon  a 
fuU  consideration  of  the  authorities,  by  Jessel,  M.  R.,  in  a 
case  in  which  his  lordship  held  a  purchaser  entitled  to  the 
benefit  of  a  condition  for  compensation,  in  respect  of  a 
deficiency  of  acreage  discovered  by  measurement  after  the 
execution  of  the  conveyance.  (6) 

§  1933.  On  the  other  hand,  in  a  case  where  the  land  sold 
was  described  as  "available"  for  a  building  site  for  aware- 
house,  and  after  the  completion  of  the  purchase  the  pnr- 
chaser  discovered  that  under  the  land  ran  a  culvert  {not 
mentioned  in  the  particulars)  with  which  he  could  not 
interfere,  Malins,  V.  C,  held  that,  there  being  no  questioD 
of  fraud,  the  purchaser  coold  not  after  conveyance  have  the 
benefit  of  a  condition  for  compensation  in  respect  of  errors  or 
misstatements  :{c)  and  his  lordship  subsequently  expressed 
his  deliberate  adherence  to  this  view.((2) 

§  1S34.  The  decisions  referred  to  in  the  last  preceding 
section  appear  to  be  irreconcilable  with  the  authorities 
previously  cited.  It  is  suggested  that  if  a  vendor  wishes  to 
preclude  the  possibility  of  controversy  on  the  point,  he  may 
effectually  do  so  by  simply  inserting  in  the  contract  words 
to  the  effect  that  compensation  shall  be  taken  and  giren 
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only  for  errors  or  other  things  discovered  before  the  com- 
pletion of  the  purchase. 

§  1339.  In  consonance  with  the  general  principles  on 
which  the  court  deals  with  conditions  of  sale,  (c)  its  tendency 
is  to  pat  a  liberal  and  comprehensive  construction  upon 
conditions  giving  compensation  to  a  purchaser,  and  a  strict 
one  upon  any  which  limit  hie  right  to  it. 

§  1336.  Thus,  where  by  an  innocent  mistake  the  par- 
ticular described  part  of  the  estate  as  customary  leasehold 
renewable  every  twenty-one'  years,  whereas  in  fact  there  was 
no  such  custom  to  renew ;  the  'fourth  condition  of  sale 
empowered  the  vendor  to  vacate  the  sale  upon  objection 
taken  to  the  title,  and  another  condition  stipulated  that  if, 
through  any  mistake,  the  estate  should  be  improperly 
described,  or  any  error  or  misstatement  should  not  vitiate 
the  sale,  but  the  vendor  or  purchaser  should  pay  or  allow 
compensation  for  it;  I^ord  Hatherley  (then  Wood,  V.  C.,) 
held  that  the  misstatement  fell  within  the  condition  for 
compensation,  and  farther  that  it  was  not  an  objection  to 
(itle,  within  the  meaning  of  the  fourth  condition,  enabling 
the  vendor  to  vacate  the  sale.(/') 

§  1357,  And  where  land  was  described  in  the  particalars 
as  containing  763  square  yards,  whereas  it  actually  con- 
tained only  573  square  yards,  and  one  of  the  conditions  pro- 
vided that  if  any  error,  misstatement,  or  omission  in  the 
particalars  should  be  discovered,  the  same  should  not 
annnl  the  sale,  nor  should  any  compensation  be  allowed  by 
the  vendor  or  purchaser  in  respect  thereof,  it  was  held  by 
Malins,  Y.  C,  that  such  a  condition  mast  be  constmed  as 
intended  to  cover  small  unintentional  errors  and  inaccaracies, 
but  not  to  cover  reckless  and  careless  statements,  and  that 
so  large  a  deficiency  as  180  square  yards  out  of  753  did  not 
come  within  the  condition ;  and  that  the  purchaser  was 
therefore  entitled  to  compensation,  (p') 

§  1338.  Where,  however,  the  conditions  stipulated  that 
(1)  the  admeasurements  should  be  presamed  to  be  correct, 
but  if  any  error  were  discovered  therein,  no  allowance 
should  be  made  or  required  either  way;  (2)  if  any  error  of 


(0  See  Part  V 


KrLord  Wealtaurv  In 'Jiinllngley  v.  CbSM«.    Kq.| 
rough,  4  Db  U.  F.  A.I  .SSI  et  aeq.  BTi. 
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any  kind  were  made  in  the  description  of  the  premises  snch 
error  should  not  invalidate  the  sale,  btit  a" fair  compensation 
should  be  given  or  taken  ;  and  (3)  if  the  purchaser  should 
make  any  objection  as  to  compensation  or  otherwise  which 
the  vendor  should  be  unwilling  to  remove  or  comply  with, 
the  vendor  should  be  at  libertj'  to  vacate  the  sale  :  and  the 
area  of  the  property,  stated  in  the  particnlai-s  to  7,683 
square  yards,  was  found  by  the  purchaser  upon  actual 
admeasurement  to  be  only  4,350  square  yards:  and  llie 
vendor  before  suit  offered  to  vacate  the  contract,  but  the 
purcliaser  refused  the  offer  and  insisted  (ipon  the  perform- 
ance of  the  conti-act  with  compensation  for  tlie  deficiency  : 
Lord  Westbury  held  that  the  right  of  the  ]>urchaser  must 
be  determined  by  the  operation  of  ttie  conditions  I'ead  in 
connection  with  one  another,  and  that,  though  the  court 
probably  would  not,  at  the  vendor's  instance,  have  enforced 
the  condition  as  to  erroneous  admeasurement  where  the 
eri'or  was  so  great,  the  purchaser  could  not,  in  the  face  of 
that  condition,  have  an  allowance  for  the  deficiency  of 
area.(7i)' 

§  1959..  It  has  also  been  decided  that  where  the  con- 
ditions, while  providing  that,  if  any  mistake  appear  to  have 
been  made  in  the  description  of  the  projierty  or  the  vendor's 
interest  therein,  it  shall  not  annul  the  sale,  but  shall  l>e  the 
subject  of  compensation,  at  the  same  time  provide  that,  if 
any  objection  is  persisted  in,  the  vendor  may  rescind  the 
contract,  then,  if  the  purchaser  persists  in  a  claim  for  com- 
pensation which  really  involves  an  objection  to  the  title,  the 
vendor  may  rescind  the  contract,  and,  if  he  does,  the  court 
■  will  not  afterwards  give  the  purchaser  any  relief  in  resjiect 
of  the  condition  for  compensation. (/) 

§  1369.  Another  illustration  of  the  principle  that  a 
purchaser's  right  to  claim  compensation  may  be  abrogated, 
notwithstanding  a    condition    for  compensation,    by   tlie 

(k)  Conllnglej  T.  Cheeaeborougb,  t  De  G.  slBnned  L.  R.SCb.,  01.  AndMeContlngleT 
V.  ft  J.,  3TU,  amnning  6.  <'.  3  UlflT,  4SS.  t.  CheeseboTongb,  4  De  Q.  F.  A  J.,  3n. 

(ij  M&WBOTi  T.  Fletcner,  L.  R.  10  Eq.,  212, 

'  Sec  Ilepbum  v,  Auld,  5  Crsnch,  263,  and  Foloy  v.  McK«nn,  4  I^igli,  637, 
where  a  loi  was  advcrtiiicd  for  sale  at  aiiciiuQ  aa  coDtainiDg  nearly  two  ucres. 
At  the  sale,  ttic  aucliDneur  slated  that  there  were  nearly  tnn  acres,  and  poiDtcd 
out  the  boundarieH— the  sale  whk  id  gross;  and  tlii'r^  was  in  reality  bul  one 
acre  and  twelve  poles.    Ueld,  that  the  deflcicDcy  should  ool  avoid  the  sale. 
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operation  of  another  term  of  the  contract,  is  afforded  by  the 
case  of  Williams  v.  Edwarda.  (.?■)  There  A.  had  contracted 
to  aell  to  B.  certain  freehold  property,  and  the  contract  con- 
tained a  stipulation  that  errors  in  the  description  of  the 
premises  sliould  not  vacate  contract,  but  a  reasonable  abate- 
ment or  equivalent  should  be  made  or  given,  but  it  was  also 
stipuhited  that,  if  B.'s  counsel  should  be  of  opinion  that  a 
marketable  title  could  not  be  made  at  tbe  time  appointed 
for  the  completion  of  the  purchase,  the  contract  should  be 
void  and  be  delivered  up  to  be  cancelled  ;  and  B.'s  counsel 
was  of  opinion  that  a  good  title  could  be  made  only  to  two- 
thirds,  and  that  one-third  was  held  for  a  life  only:  the 
purchaser  insisted  on  specific  performance  with  compensa- 
tion ;  but  it  was  refused,  because  the  contract  was  by  its 
special  terms  void  under  the  circumstances, 

§  1961.  In  a  case  which  came  before  the  House  of  Lords, 
the  particulars  stated  that  the  fines  in  the  manor  of  T., 
which  was  the  subject-matter  of  the  sale,  were  arbitrary, 
and  also  that  the  clear  pi-otits  of  the  manor  for  the  last  eight 
years  had  averaged  £150  a  year ;  and  one  of  the  conditions 
of  sale  provided  for  compensation  being  given  for  errors  and 
misstatements.  It  turned  out  that  by  the  custom  of  the 
manor  only  one  class  of  tines  was  arbitrary  ;  but  that  the 
clear  profits  of  the  manor  exceeded  £200  a  year.  The  lord- 
ships refused  to  give  the  purchaser  compensation  for  the 
misstatement  ae  to  the  fines,  considering  that,  reading  the 
statements  in  the  particulars  as  a  whole,  there  had  been 
no  substantial  misrepresentation:  but  it  was  intimated  in 
the  speeches  of  Lord  Brongham  and  Lord  Cottenham(£} 
that,  if  the  misstatement  as  to  the  fines  had  been  a  sub- 
stantial one,  the  impossibility  of  computing  the  proper 
amount  of  compensation  would  have  prevented  its  being 
given,  (;, 

§  1363.'  Damages  may  be  said  to  be  a  species  of  com- 
pensation, inasmuch  as  they  are  awarded  in  order  to  make 
good  to  the  purchaser  some  loss  or  expense  which  he  has 
safFered  or  been  put  to  in  connection  with  the  contract,  but 

CAsalm.,  TC.    See  par  Lord  WeMbniT  In       (i)  WbltsT.Cnddon.BCI.  A  r.,7W,  TBt. 
CoidlDKle]'  T.  CbaBHSoroncb,  tDtii.t.  A       (t)  White  T.  CnddoD,  S  CI.  A  F.,  TOS.    BM 
J  .  KSS;  and  o£  HndaoD  t.  Bad,  7  Ch.  D.,   fnpra.  t|  Itll,  llM  e(  a«q. 
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they  are  so  diBtinct  a  form  of  relief  that  they  may  most 
oonveniently  be  discassed  in  a  separate  chapter.(m)' 

(m)  S«e  IbM,  Put  T.  ebap.  lU.  |  IMI  at  Mq. 

'  Bmall  and  trifling  iDcumbrancea  on  laod  are  geDeraJlr  diaregftTded.  Winne 
T.  Rejnolds,  6  Paige,  407;  Tea  Broeck  v.  LiviiiKsUin,  1  John.'g  Ch.,  8(7.  But, 
AlthDugh  both  quit-rents,  and  entire  reat  diargea,  are  eubject«  of  compensation 
P^sdafle  T.  StepheDBOD,  1  8.  &  8t,  124;  Horniblow  -r,  Shirley,  18  Yea.,  SS; 
Haleej  v.  Oraot,  id..  80),  yet,  where  the  charge  is  only  a  portion  of  a  rent 
charge  issuing  out  of  an  entire  estate,  the  rendee  will  not  be  compelled  to  ac- 
cept compensation,  or  to  complete  the  contract,  unless  the  vendor  can  procure 
a  certain  appointment  of  the  charge  (Bamewell  v.  Harris,  1  Taunt.,  431),  pro- 
Tided  the  purchaser  did  not  become  such  under  a  clear  understanding  that  he 
was  to  be  exonerated  in  a  specified  and  diSerent  mode ;  if  that  were  the  case, 
he  cannot  in«st  upon  a  better  indemnity  than  that  agreed  upon,  although  it 
may  not  be  an  absolutely  perfect  eioneration.  Casmajor  v.  Strode,  2  Swanst-, 
SS6.  Hitler  t.  L'hetwood,  1  Green's  Ch.,  190,  aOorda  an  example  of  the  strin- 
gency of  the  rule.  In  that  case  it  was  held,  that,  on  a  bill  by  uie  vendor  for  % 
Specific  performance  of  acontractforthesale  of  a  certain  tractof  land,  altbou^ 
tne  quantity  of  the  tract  is  not  stated  in  the  contract,  the  defendant  may  show 
by  parol  evidence  that  the  complainant,  before  the  sale,  represented  to  the  de- 
fendant that  the  tract  contained  nine  acres,  when,  in  fact,  it  contained  only 
about  six.  And,  it  was  further  said,  it  makes  no  difference  in  such  a  case, 
that  the  sale  was  made  by  the  tract  and  not  by  the  acre,  and  that  the  vendee 
lived  in  the  neighborhood  of  the  ground,  subject  daily  to  his  observation,  for 
this  constitutes  no  excuse  for  the  misrepresentations  of  the  vendor.  Upon 
these  grounds  specific  performance 'vr as  refused.  In  a  case  where  it  would  be 
difficult  to  ascertain  tlie  injury  resulting  from  a  breach  of  contract,  or  Ibe  sum 
In  damages  by  which  the  miury  migbt  be  compeusated,  the  Supreme  Court  of 
the  United  States  have  decloed  that  they  will  not  themselves  ascertain  the  in- 
jury, nor-direct  an  issue  of  quaiUunt  domnificatut.  Pratt  v.  Law,  9  Crancb, 
4na;  Pratt  t.  Campbell,  2  Pet.,  8M. 
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OF  DAMAOBB. 

§  1963.  In  early  times,  the  Court  of  Chancery  did  not 
•entirely  disclaim  jarisdiction  in  respect  of  damages,  where 
they  were  incident  to  the  anbiect-matter  already  in  con- 
tention before  the  court,  (a)  Subsequently  the  jurisdiction 
waa  disowned,  and  a  broad  distinction  set  up  between  com- 
pensation and  damages,  the  extent  and  measure  of  the  one 
"being  regarded  aa  different  from  that  of  the  qjher,  so  that 
(to  follow  the  illQBtration  given  by  Lord  Eldon)  if  A.  con- 
tracted to  sell  B.  an  estate  tithe  free,  and  B.  contracted  to 
Bell  it  to  C.  on  the  same  conditions,  and  it  was  found  that 

A.  could  not  convey  tithe  free,  he  might  be  compelled  by 
the  court  to  make  compensation  for  the  difference  in  the 
value  of  the  property,  but  not  for  the  damage  sustained  by 

B.  from  being  unable  to  complete  his  contract  with  C.(ft) 

§  1364.  However,  in  a  case  which  came  before  the  lords 
justices  in  the  year  1865,  the  jarisdiction  of  the  Court  of 
Chancery  to  award  damages  for  the  want  of  a  literal  per- 
formance of  a  contract  which  it  had  directed  to  be  specifically 
performed  was  re-asserted.  "It  is  the  constant  course  of 
the  court,"  said  Tamer,  L.  J.,  "  in  the  case  of  the  vendor 
and  purchaser,  where  a  sufficient  case  is  made  for  the  pur- 
pose, to  make  an  inquiry  as  to  the  deterioration  of  the 
■estate,  and  in  so  doing,  the  court  is,  in  truth,  giving 
damages  to  the  parchaser  for  the  loss  sustained  by  the  con- 
tract not  having  been  literally  performed. "(c) 

§  196ff.  In  the  year  1858  an  express  power  of  awarding 
damages  in  cases  of  specific  performances  was  conferred 
upon  the  Court  of  Chancery  by  the  chancery  amendment 
act  of  that  yeai{d)  (commonly  called  Lord  Cairns'  ■  act), 
whereby  it  was  enacted  (section  2)  that,  in  all  cases  in  which 
the  Court  of  Chancery  then  had  jarisdiction  to  entertain  an 

[0)  ClMbm  T.  Sower.  Flnoh,  lU;  City  of  (i)  Per  Lord  Eldon  In  ToJd  T.  Oee,  IT 

Tendon  t.  Muh,  S  Atk ,  511,  wbera  Lord  Ye*  ,  17S;  Jenklui  T.  PuklnMn,  3  Kf-  * 

UudwlckereniMidtpKlflopcrlBnnsaoe.liiit  K.,  U 

nUaiadbrwBTordnmandlobaucerMDed  (c)  laPralheraT.  Pbalp>,TDaO.II.A0., 

bj  >n  luna  01  qiUBlum  ajtmnlScanu.  TH. 
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application  for  the  specific  performance  of  any  contract,  it 
should  be  lawful  for  the  same  court,  if  it  should  think  fit, 
to  award  damages  to  the  party  injai'ed  either  in  addition  or 
in  substitution  for  such  specific  performance  ;  and  that  such 
damages  might  be  assessed  in  such  manner  as  the  court 
should  direct. 

It  is  to  be  noticed  that  the  jurisdiction  given  by  this  enact- 
ment is  a  discretionary  one,  and  enables  tiie  court  to  deprive- 
a  suitor  of  what  would  otherwise  be  in  his  right  to  specific 
performance. 

§  1366.  It  was — as  indeed  the  language  of  the  second 
section  of  Lord  Cairns'  act  clearly  shows — a  condition  pre- 
cedent to  the  Court  of  Chancery's  awarding  damages  under 
that  act  that  the  plaintiff  should  show  himself  to  have  been 
entitled,  at  the  time  when  he  commenced  his  suit,  to  some 
equitable  relief  of  the  nature  sx^cified  in  that  section. 
Accordingly  where  a  plaintiff  prayed  for  the  performance  of 
an  alleged  contract  by  a  company  to  allot  shares  to  him, 
and  also,  if  all  the  shares  had  been  allotted  to  other  persons, 
for  damages,  and  it  appeared  that  all  the  shares  had  been 
allotted  before  the  filing  of  the  bill,  it  was  held  that,  specific 
performance  having  from  the  first  been  impossible,  the 
claim  for  damages  also  failed.(e) 

g  1367.  In  a  case  decided  by  Lord  Hatherley  (when 
Wood,  V.  C),  the  contract  was  that  the  defendant  should 
grant  a  lease  of  a  paper  mill  to  M. ;  that  M.  should  pay  £122 
for  sundry  articles  on  the  premises,  and  should  execute 
sundry  improvements ;  and  that,  if  the  defendant  should 
fail  to  grant  a  valid  lease,  he  would  repay  the  £122  and  all 
outlay  on  improvements.  M.  paid  the  £122  and  expended 
about  £6,000  on  the  premises  ;  but  afterwards,  on  investiga- 
tion of  the  title,  it  appeared  that  the  defendant  could  not 
grant  a  valid  lease  according  to  the  contract.  Upon  bill 
filed  by  M.  for  specific  performance,  or,  if  the  defendant 
could  not  grant  a  valid  lease,  for  repayment  of  M.'s  outlay 
and  damages,  it  was  argued  for  the  defendant  that  there  could 
be  no  specific  performance  of  the  contract  to  grant  a  lease, 
that  the  alternative  contract  to  repay  outlay  was  not  a  snb- 


T.  Bul  of  BbaftcibuiT,  L.  B.  T  Eq  ,ITO;  Scott 

„.  _  __„ ..       _    _.  .   ...    T.  B&rmaDt,  L.  K.  T  Kq.,  US;    Bogera  t. 

Oompan  Uowa  *.  Hnut,  81  BMT.,au,  and    ChalJU.  9T   Baav ,    17S;   and   MlddlalOB  t. 

""- Ipper,  IflW.B.,  S8S,lrlUi  Frank.    Unsnay,  3  H.  A  U.,  UB. 

n.SSBnT.iSea.  SM,alM>,Leiran 
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ject.  for  S]>ecific  peiforniiiiioe,  jind  that  damages  woald  not 
he  given  where  speciiic  pei'fonnance  was  impossible.  But 
these  arguments  were  repelled  b}'  the  judge,  who  said, 
"  There  is  an  implied  contract  in  every  case  between  vendor 
and  purchaser,  that  the  purchaser  shall  have  a  lien  on  the 
property  to  the  extent  of  the  purchase-money  he  has  paid, 
and  here  there  is  an  express  stipulation  that  the  money 
expended  shall  be  repaid.  This  right  will  sustain  a  claim 
for  damages  jnst  as  much  as  the  right  to  specific  perform- 
ance of  a  contract  to  grant  a  lease  which  has  dropped  by 
reason  of  the  impossibility  of  perrormanee."(/') 

§  1368.  In  a  case  decided  in  the  year  1866,  where,  after 
specific  performance  of  a  contract  had  been  decreed,  certain 
facts  occurred  from  which  it  was  alleged  that  damage  had 
arisen  to  the  plaintiffs,  Kiudersley,  V.  C,  held  that  the 
Court  of  Chancery  had,  under  Lord  Cairns'  act,  no  jurisdic- 
tion  to  make  after  decree,  on  motion  in  the  cause,  an  order 
for  assessing  damagi-s  ;  inasmuch  as  such  an  order  would  in 
effect  be  a  supplemental  decree  founded  on  what  had 
occurred  since  the  decree  was  made-C?) 

§  1369.  Now,  however,  the  jurisdiction  conferred  upon 
the  Court  of  Chancery  by  Lord  Cairns'  act,(h)  and  also  all 
the  po^verrf  of  grtinting  damages  which  before  the  passing 
of  the  judicature  acts  were  exercisable  by  the  common  law 
courts,  are  by  virtue  of  the  judicature  acl.  1S73  (sections  16, 
76),  vested  in  the  high  court  of  justice;  imd  by  the  last 
mentioned  act  it  is  expressly  enacted  (section  24)  (7)  that 
the  high  court  and  court  of  appeal,  in  tlie  exercise  of  their 
respective  jurisdictions,  in  every  cause  or  matter  pending 
before  them  respectively  shall  grant,  either  absolutely  or  on 
such  reasonable  terms  as  to  them  shall  seem  just,  all  such 
remedies  whatsoever  as  any  of  the  parties  thereto  may 
appear  to  be  entitled  to,  in  respect  of  any  and  every  legal 
or  equitable  claim  property  brought  forward  by  them 
respectively  in  such  cause  or  matter ;  so  that,  as  far  as 
possible,  all  matters  so  in  controversy  between  the  parties 
may  be  completely  and  finally  determined,  and  all  multi- 
plicity of  l^al  proceedings  concering  any  of  such  matters 
avoided. 


„  , ;.  Higuy,  1  H.  A  H.,  nr.    maot,  upon  dafcnilBnt'l  dsbalt,  lea  Miprar 

.<«)  UnponUlon  of  a;the  t.  But.  L.  H.  I    Put  IV.  obap.  It.  1  UN. 

*^t».    AshtgmiitliigduiBgsiKfterJadg-       (h)  Doe  Frlu  t.  BobwD,  U  Cb.  D.,  B41. 
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§  1370.  The  coart  therefore  can  now  give  damages  in  any 
■of  the  following  cases,  viz.; — 

(1)  In  substitution  for  specific  performance  where  there 
ia  a  case  for  specific  performance — under  Lord  Cairns'  act. 

(2)  Where  there  is  no  case  for  specific  performance — 
under  the  judicature  acts.(2) 

(3)  In  addition  to  specific  performance  in  whole  or  in 
part— under  Lord  Cairns'  act,  and  probably  also  under  the 
judicature  acts. 

§  1371.  Notwithstanding  the  judicature  acts,  the  ob- 
servance of  the  condition  mentioned  in  a  previous  section(/) 
is  still  obligatory  upon  the  court  in  the  exercise  6t  its  dis- 
cretionary jurisdiction  under  Lord  Cairns'  act ;  and  damages 
in  addition  to  or  in  substitution  for  specific  performance 
will  be  given  by  virtue  of  that  jurisdiction  only  when  the 
plaintifF  }iad  a  case  for  specific  performance  at  the  time 
when  he  issued  his  writ.(^) 

§  1373.  The  court's  jurisdiction  in  damages  is  an  apt 
and  flexible  instrument  for  doing  exact  justice  under  the 
diverse  and  complicated  circumstances  of  many  of  the  cases 
upon  which  the  court  has  from  time  to  time  to  adjudicate. 

§  1373.  For  instance,  wliere  the  plaintiff  contracted  with 
the  defendant  to  take  a  lease  of  property  belonging  to  the 
latter,  for  the  purpose,  as  he  knew,  of  carrying  on  a  busi- 
ness which,  the  plaintiff  intended  to  carry  on  there,  and, 
owing  to  the  defendant's  willful  refusal  to  perform  his  part 
of  the  contract,  the  plaintiff  was  for  fifteen  weeks  unable  to 
-commence  his  business ;  the  court,  in  addition  to  giving 
judgment  for  tlie  specific  performance  of  the  contract, 
awarded  £250  to  the  plaintiff  by  way  of  daniagea,  in  respect 
of  his  loss  of  profits  during  the  fifteen  weeli8.(Z) 

§  1374.  Where  the  plaintiff  was  at  the  time  when  he 
filed  his  bill  entitled  to  specific  performance,  and  also  to 
^iamages  for  injury  occasioned  to  him  by  the  defendants' 
delay  of  performance,  and  before  the  suit  could  be  brought 
to  a  hearing  the  defendants  performed  the  contract ;  it  was 
held  that  the  plaintiff  was  nevertheless  justified  in  bringing 
his  suit  to  a  hearing  for  damages,  (m) 

(I,  see  \iiin,  i  1K8.  3),  M  W.  B .  MS;  WmIbt  *.  Wslker,  W  W.B., 

HI  duum,  I  Itea,  ns.  CDnetderBvainv.Te)Tir,t<>8ol.Jo.,BIL 

Oa  Wbluj  V.  Botw.  3"  W.  E ,  131.  ;«)  (..ory  r.  The  Thamea  Iron  Worte  and 

•I)  JaqueBT.Ulller.SCta.  D.,  iai:S.C.<No.  8hipbuU<lInii  •  "-M  W.  B  ,  088-,  ef.  a.  B.  Oii 

Q.a}SL.  a.Q.t).,iBi. 
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§  1979.  Sometimes  the  court  can  best  do'  jastice  by  en- 
forcing the  specific  performance  of  one  part  of  the  contract 
and  awarding  damages  for  breach  of  the  remainder.  Where, 
for  instance,  a  man  contracted  to  pull  down  an  old  house, 
to  rebuild,  and  to  accept  a  lease  of  the  new  building,  and 
then  made  default  in  rebuilding,  Lord  Hatherley  (then 
Wood,  V.  C)  held  the  intended  lessor  entitled  to  have 
damages  for  the  non-building,  and  also  Bpecilic  performance 
of  the  contract  to  accept  a  lease.  («) 

§  1376.  Again  itmay  well  happen  that,  though  the  court 
has  jurisdiction  to  enforce  the  specific  performance  of  a  con- 
tract, the  justice  of  the  case  will  be  better  met  by  awarding 
damages  in  substitution.  Thus  where  a  railway  company 
contracted  with  a  landowner  to  "  erect,  set  up  and  construct 
a  station,"  on  land  which  they  had  bought  from  him,  but 
the  contract  contained  no  fnrtlier  description  of  the  station, 
and  no  stipulation  as  to  the  user  of  it  when  erected  ;  and 
the  company  afterwards  refused  to  erect  a  station  on  the 
agreed  site ;  the  court  of  appeal  in  chancery,  considering 
that  it  could  not  satisfactorily  do  justice  by  means  of  a 
decree  for  specific  performance,  directed  that  the  damage 
sustjiined  by  the  landowner  by  reason  of  the  non-perform- 
ance of  the  contract  should  be  ascertained  (by  an  inquiry  in 
•chambers)  and  tlie  amount  paid  to  him  by  the  company.(y) 

§  1377.  It  may  happen  that  a  purchaser  finds  himself 
unable  to  obtain  specitic  performance  of  a  contract  owing  to 
some  fatal  defect  in  his  vendor's  title,  which  was  unknown 
to  him  (the  purchaser)  at  the  time  when  he  had  entered 
into  the  contract.  In  such  a  case  damages  are  the  only 
possible  form  of  relief ;  and  the  vendor  will  not  be  allowed 
to  escape  from  liability  to  pay  them  by  purporting  to 
rescind  the  contract  tinder  a  condition  entitling  the  vendor 
to  rescind  in  the  event  of  the  purchaser  making  any 
objection  or  requisition  in  respect  of  the  title  which  the 
vendor  is  unwilling  to  comply  with:  for  such  a  condition 
does  not  apply  to  a  case  where  the  vendor  has  not  any  title 
at  all.  (p) 

§  1378.  Where  an  action  is  brought  for  specific  per- 

(N)  Saaiii«a  t,  Kdae,  Johna.,  868,  flUlowed  (o)  Wilson  t.  N'orthunplon  and  Banbarr 

Id  Hayiw  and   i;orpunllon  af  l.uiidun    *.  JnncUon  BallKay  Co  .  1..  U.  e(,b.,rTS. 

BonlliKaic,  nW.H-lV;.    DUtiDgulah  Noma  (p)  HoMman  v.  llylurd,  S  Lti.  D  .  088,  BW: 

T.JaciaOD,!  J.  AH.,  I1>I  aodHe  BUDuda  tr.OakeIfy  t.Bbiuht,S7  L.T.,74S.    See  loo 

V-  Lawmnl.  4  Ulff..  a.  aupn,  Pari  III.  obap.  xxIt.  |  IVU  et  aeq. 
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formaiice.  and  specific  performance  is  refused  on  tlie  M>le 
ground  of  a  mistake  by  the  defendant,  tlie  court  will  now 
consider  tlie  question  of  damages,  and  give  the  s:ime 
diiniiiffes  as  would,  under  tlie  old  practice,  have  been  given 
in  an  action  at  hiw.((7) 

ij  1370.  Where  there  was  a  case  for  damages,  the  Court 
of  Chancery  sometimes  directed  an  issue  to  ascertain  Ihe 
amouut.(r)  The  more  usual  coui-se  was  to  direct  an  inquiry 
in  chambers  as  to  the  sum  to  be  awarded  or  allowed  :  and 
this  is  still  commonly  done.(5)  In  some  recent  cjises,  how- 
ever, the  damages  have  been  assessed  by  the  judge  himself 
at  the  trial,  and,  where  the  plaintiff  has  not  been  ready  with 
his  evidence  as  to  the  amount  of  damages,  the  trial  has  been 
adjourned  to  give  time  for  it  to  be  obtained.  It  seems- 
clearly  desirable  that  the  assessment  of  damages  should, 
wherever  practicable,  take  place  at  the  trial,  without  any 
separate  inquiry :  for  otherwise  the  parties  are  virtually 
pat  to  the  expense  of  two  trials  of  the  same  question. (i)' 

(g)  I-er  Jhidm  and  Calton,  L.  J.  J  ,  In  nmn,  i  Hm  ,  NO;  ftlio  Urd  SXVI.  anU  Ord. 
TBinpitn  V.  Jiinica,  ItCli.  D.,  213,323.  XXXVi.  it  10.17- 

(rl  r.  a.  <.om>  V.  Tnn  I'hame*  Inm  Worka       V)  -cb  Selon.  1S88.    A  «  to  Bif  costs  of  luch 
):9.  C.  (In    ftn  Inquiry,  cf.  Slick  t.  MMIand  KiiUn*;  Co., 

•■-• IflCh.  U..81. 

(O  J>iqueiT.  HUlu.  flCh.  D.,IUi  Wttltf 
1.  Wmker,  W»'.it,38l);  f-eUia.  ISIS. 

'  Ai/Ttejnenl  to  reeeind  eontniei,  retting  in  jMTot  only.]  Wliere  liie  agreement 
to  rescind  a  coDtract  rests  only  id  parol,  auch  rescisaioti  mutit  t>c  provMl  l>y  hcIs- 
nbich  can  bnve  do  doubt  of  ilie  inlCDt.  'I'bore  must  be  a  cancelliDg  ut  the 
coDtnicl,  or  ii  removal  from  (lie  possessioii,  or  Bome  act  whicb  will  make  Ibe 
intcut  positive.  Wbcrc  tbe  agreement  is  uncxeculed.  it  must  be  cli^rly  proved, 
and  must  lie  founded  on  a  now  con»idenilioii.  Liiuer  t  See,  42  Pa.  d..  IH5; 
Pratl  V.  Morrow,  45  Mo.,  404;  Woahlnfcton  v.  McGee,  7  T.  B.  Uonr  ,  131; 
Phelps  y.  Scely,  23  Gratt.,  578. 

EtiimpU  "f  intu^dtnt  proof  of  reseittion  of  the  »aJ»  of  real  properly.]  For  aa 
instructive  case,  ace  Pipkin  v.  Allen,  ii  Mo,,  52U. 

Contract  rudnded,  both  partitt  muit  conKnt  to  Tene\B.'\  A.  contract  bed  beca 
rescinded.  Ueld,  that  il  could  not  be  renewed  witbout  the  mutual  coDwnl  of 
both  parties.    Lassen  t.  Mitchell,  41  HI ,  101. 

7*101  partflu  of  litnd  purekoMd  ;  reteimian,  if  at  all,  mvat  be  a*  to  both.]  A  con- 
tract vas  entered  into  for  tbe  purchase  of  two  parcels  of  land  for  a  definite 
sum;  one  was  convej'eil  at  tbu  time  and  tbe  other  was  to  be  when  both  were 
paid  for.  Held,  that  it  was  an  entire  purctiHse,  nut  withstanding  two-tbirds  of 
the  purcbuio;  price  was  to  be  applied  to  one  of  the  parcels,  and  tbut  if  there  was 
a  reacisaion  at  all  it  must  be  as  to  both  parcels.     Fay  v,  Oliver,  20  Vt.,  118. 

W/itt  «>m  atnoimt  In  an  abandonment  of  ua  agreemenlFl  An  intentiOD  to  re- 
Bcind  a  contract  of  sale  may  be  shown  by  circumstances,  or  it  mav  be  shown 
" >- -'  ■  -  --g  dtea-'-  •■- ' '•-  '^—-■—  -• 


by  such  a  course  of  action  as  establishes  clearly  that  such  v 

the  party.     Wheedeu  v.  Fiske,  50  N,  H.,  lij;  Green  v.  WeUa.  2  Cal.,  584. 

WhatiBiUconiitttultanabandtmmtniT']     Whenever  either  party  so  conducts 
tiimself  that  bis  conduct  can  be  viewed  in  no  other  light  than  that  of  a  relin- 


r'sliDient  of  the  contract,  it  will  be  regarded  as  rescinded.    Any  act  by  any  of 
parties  whicli  of  necessity  pi«vent«  the  performance  of  the  muttiu  agree- 
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-ment  will  cooslilule  nn  eluindonment  Siibcr  v.  PuIUti.  I  S.  ('.  (N  B.).  278: 
Wright  V.  Haskdl.  -lo  .Mo.,  4M);  ece.  also,  Tibbattsv.  Tiliballs,  (i  JIcU-hu.  BO. 
Wlieic  tlie  vendor  boM  the  land  to  a  third  person,  this  was  held  lo*bf  n  ni^'is- 
sloD  of  the  contract  of  sale.  Little  v.  Tliiii'stoa,  58  Mc,  86;  Warreo  v.  Rich- 
mond, as  III.,  5^.  Whero  ejectment  was  brought  to  recover  the  land  in  pos-  ' 
sciision  of  the  t'cndec  under  a  parol  contract  of  sale,  this  was  held  to  be  a 
rescission  of  Ihc  cunlnict.  Hairaton  v.  Jundson,  43  Mihs.,  3-0.  Where  Ihc 
written  contraet  of  fiile  was  surrendered,  and  such  act  was  followed  by  acts 
which  were  inconsistent  with  its  cnnlinuance.  this  was  held  to  be  a  rescission. 
Crane  v.  De  Camp,  31  N.  J.  Eq  ,  414. 

WAen  iippiicntian  of  reKiniou  not  n  reKiiai^n  T]  A  parly  apnlied  for  the  re- 
scission of  a  coDtrai^l  and  requested  the  otiier  party  to  rescina  it.  Held,  tiiat 
such  iipplication  did  not  atnount  to  a  rescission,  and  thai  it  did  not  imply  anr 
brcucli  or  abandounitiit  on  the  part  of  the  appiieant.  Picot  v,  T>uugla>«,  4d 
Mo..  4»7. 

Mere  eviitnict  of  tigeiieg.']  A  railroad  corporation  cnipiojed  a  party  to  olitain 
donations  and  right  of  way  for  an  extension  of  the  roHil ;  he  vm  to  be  allowed 
a  large  proporliim  of  the  amount  received  for  his  services  Hi'id.  tliat  such 
contract  mijrht  he  revoked  whenever  the  company  saw  fit.  Tlio  following  ia 
an  estract  from  tlie  opinion.  /Vr  curiam:  "We  can  regard  tin:  relations 
between  the  defendant  and  the  plaintiff,  created  by  the  instruinent,  in  uo  other 
rigiii  than  that  of  prhtcipat  and  agent.  It  is  a  familiar  principle  at  )uw,  that 
an  agency  is  revocable  at  the  will  of  the  principal,  unless  the  power  conferred 
on  the  ayeut  he  given  for  a  valuable  consideration  or  as  a  security,  oris  coupled 
with  an  interest.  It  is  not  claimed  th^t  the  authority  conferred  upon  the  plain- 
tltl  was  bused  upon  a  coDsideratioD,  or  was  given  as  a  sceiiFity  Js  it  a  power 
<!oupled  with  au  interest  T  What  was  the  interest  of  pliiintia  ?  It  was  to  re- 
<»ivc  a  certain  conipensaMou  in  value  and  kind  of  the  donations  he  should 
receive  for  defendant.  His  interest  existed  in  that  which  should  be  produced 
by  the  exercise  of  the  power  conferred  upon  him.  Mow.  it  is  plain  that  the 
thing  in  which  be  had,  or  rather  was  to  have,  nn  interest  cotild  not  exist  until 
the  power  was  excrciseii  The  exercise  of  the  power  was  nccessair  to  bring 
the  tiling  lu  which  he  was  to  have  an  intei-est  into  existence.  In  each  inslance, 
where  a  donation  was  given,  the  power  was  exhausted  when  the  donation  was 
received.  Ileucc,  the  power  and  the  interest  were  not  united.  The  interest, 
coupled  with  a  power  which  gives  it  an  irrevocable  cliaracler,  must  1ie  in  the 
thing  upon  which  the  power  is  cxerci.sed,  and  not  in  that  which  may  be  pro- 
duced by  the  exercise  of  the  power.  Before  the  exercise  of  the  power  con- 
ferred by  the  instrument  in  question,  nothing  did  or  could  exist  in  which 
plaintilT  had  an  interest.  He  had  a  riglit  to  a  pai-t  of  the  donations  which  he 
should  procure.  He  had  no  interest  in  a  thing,  l)ut  a  right  to  a  thing  wlien  it 
should  be  created.  His  power,  therefore,  was  not  coupled  with  un  interest, 
and  was  revocalile  at  the  will  of  the  defendants,"  Smith  v.  Ce<iar  Falls  and  • 
Minu.  U.  U.  Co.,  30  Iowa,  344. 

One  party  refuting  to  fnvule  it  mbs/niilial  juirt  of  Uie  conlraet.]  Where  one 
party  lo  an  agreement  refuwea  to  execute  any  substantial  part  of  his  contract  by 
that  act  he  gives  tlie  other  party  to  the  mutual  agreement  the  option  to  rescind 
the  entire  contract  by  offering  to  restore  what  he  has  received  and  ri'placing 
the  parties  in  their  original  position.  This  is  true,  provided  the  offer  is  made 
within  a  reasonable  lime,  and  the  parlies  can  hv-  placed  in  their  original  poM- 
tion;  the  offer  must,  however,  be  mode  distinctly  and  unequivocally.  Webb 
v.  Stone,  34  N.  H,«(3;  Allen  v.  Welib,  a4  id.,  a70;  Sumner  v.  Parker,  8U  id  , 
449;  Fay  v.  Ohver,  M  Vt.,  118;  Fletcher  v.  Cole,  83  id.,  114. 

Application  to  ■n-Kind  mutt  be  miide  leithout  deUiy.'\  Where  a  party  asks  for 
the  rescission  of  a  cooiract  delilwralely  entered  into,  he  must  make  his  election 
with  all  due  promptness.  Lowbcr  v.  Seldcn,  11  How.  Pr„  ^36 ;  Lawrence  t. 
Dale,  3  John.'s  Cli.,  33,  41 ;  Wheaton  v.  lioker,  14  Barb.,  5»4;  Bruce  v.  Dav- 
enport, 3  Keyes,  4T4;  Tobey  v.  Crown,  87  Md.,  51;  Hunter  v.  Daniel,  4  Hare, 
420. 

Agreenient  lo  rnvind  at  future  time;  leniiy.r.']  There  was  an  agreement  that 
if  certain  acts  wei'e  not  performed  at  a  future  day  tliat  tiic  contract  migtit  be 
rescinded.    Held,  that  dthcr  party  might,  if  so  disposed,  stand  with  the  con- 
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sent  of  Ihe  other,  either  expreae  or  implied,  upon  the  termB  of  the  originat 
coDlracI;  be  may  waive  whauver  advaQtagea  he  has  under  the  ngrecmeiit  of 
waiver.    Echols  v.  Butler,  28  Miss.,  114. 

Ezamplt  of  fraud  dtiear<ered  too  lafe  to  r«te 

in  his  contract  anil  raised  no  objection ;  aflcrwarda  In  .     .    _       

fraud  aod  did  ho.  Held,  ttiat  he  was  too  late  to  re«ciad  the  cootmct.  Fatter- 
son,  J.,  said:  "To  entitle  him  to  do  so  lie  iihould,  at  the  time  of  discovering  the 
fraud,  have  elected  to  repudiate  the  whole  transaction.  Instead  of  doing  so, 
he  deals  with  that  for  which  he  now  says  that  he  never  legally  contracted. 
Long  after  this,  as  he  alleges,  lie  discovers  a  new  incident  in  the  fraud.  Tbia 
can  only  be  considered  as  strengtlienlDg  the  evidence  of  the  origUial  fraud,  and 
it  cannot  revive  the  right  of  repudiation  which  has  been  once  waived  "  Camp- 
belt  V.  Fleming.  1  A.  %  E.,  40. 

R^reitce  to  dftermine  the  amouiit  of  diii7tage».'\  A  reference  is  usually  made 
to  a  m:i8ter.  or  commiasioDer.  to  ascertain  the  amount  of  damages  in  an  action 
for  specific  performance.  Where  a  reference  has  \xea  ordered,  the  money 
ahould  be  brought  into  court.  StevensoD  v.  Jackson.  4ii  Mich.,  702.  Where 
it  is  proper  that  a  Jurv  should  aaseas  the  damages,  the  court  ma;  either  order 
an  assessment,  or  remit  the  parties  to  an  action  at  law.  Milltmaa  v.  Ordway, 
10«  Mass.,  233.  The  contract  could  not  be  epeciflcally  enforced,  for  the  reason 
that  "  it  was  not  mutual,  fur.  just  and  reasonable  in  ail  its  parts; "  the  plain- 
tiff had  been  ilcprived  of  the  beneKt  of  the  contract  by  the  defendant's  fraud. 
Held,  that  the  moocy  paid  should  be  returned  with  iutereBt,  and  this  whs  done 
without  ordering  an  issue  quantum  damn^fiealui.  Rider  v.  Oray,  10  Hd.,  292; 
See,  also,  Pratt  v.  Law,  9  Cranch,  494. 

Sale  at  to  nwonirs  of  damage*  in  ipee^fie  peifomaitet.}  Where  the  title  baa 
failed,  without  the  fault  of  tbe  vendor,  the  proper  measure  of  damagra  ia  the 
purchase  price,  together  with  legal  interest,  l^uckett  v.  Williamson.  37  Mo., 
sm.  In  a  case  wliere  the  vendor  bas  'refused,  or  put  it  out  of  his  power  to 
make  title,  the  measure  of  damages  is  the  difference  in  the  value  of  the  estate 
at  the  time  Che  agreement  ought  to  have  been  completed,  and  what  was  to 
have  been  paid,  if  that  value  exceeds  the  price  mentioned  in  the  agreement. 
Dustin  V.  Wewcomer,  8  Ohio.  48:  Hall  v.  Delaplaine,  5  Wis.,  206.  Clayton, 
P.  J.,  said  in  Burk  r.  Senii],  80  Pa.  St  ,  413:  "The  law  regulattne  the  dam- 
ages to  be  recovered,  makes  a  distinction  between  the  cases  where  there  is  a 
fraudulent  breach  of  contract  and  those  where  the  breach  is  occasioned  by 
some  unforeseen  and  unavoidable  obstacle.  As  where  one  covenants  to  convey 
a  good  title,  and  it  in  afterwards  discovered  that  be  docs  not  possess,  and  by  no 
means  in  his  power  can  procure,  such  a  title,  or  the  wife  of  the  covenanter, 
without  any  collusion,  persuasion  or  request,  on  his  part,  refuses  to  Join  in  the 
deed.  In  coses  of  this  kind,  when  the  covenanter  does  all  in  his  power  to  ful- 
fill bis  contract,  and,  without  any  fault  of  his,  caonot  perform  it,  the  damages- 
-  to  be  recovered  against  him  are  only  such  actual  and  immediate  twees  ns  he 
mar  have  suffered,  such  as  the  money  paid  with  intereat  thereon,  the  time  lost 
ana  expenses  incurred  in  examining  the  title,  conveyancing  eipensea.  aud  sudi 
work  or  improvements  as  he  may  liave  made  upon  the  lan<i  upon  the  faith  of 
tbe  contract.  But  where  there  is  a  wanton  or  dishonest  refusal  to  perform  the 
contract,  or  where  tbe  covenanter,  by  some  frnudulcnt  act  on  his  part,  renders 
the  performance  impossible — as  where,  by  collusion  with  his  wife,  or  by  re- 
quest on  his  part,  she  refuses  to  sign  the  deed,  or  where  her  refusal  is  not  her 
own  free  and  uncontrolled  act.  but  made  at  tbe  implied  or  actual  request  cf 
her  husband — tbe  law,  in  such  a  case,  awards  full  compensatOTy  damages, 
and  permits  a  recovery  for  all  tbe  party  has  lost  by  reason  of  the  default  of 
the  other  party,  includiog  the  value  of  the  bargain,  and  all  injury  and  damage 
he  may  have  suffered  by  reason  of  any  act  of  his  made  upon  tbe  faith  of  the 
broken  covenant  "  Hoar.  J,,  aaid  in  Woodbury  v,  Luddy,  14  Allen,  1:  "The 
plaintiff  seeks  the  aid  of  a  court  of  equity,  to  compel  the  specific  performance 
of  the  defendant's  contract  to  convey  land.  The  defendant  is  unable  to  make 
a  perfect  title,  and  the  court,  at  tbe  plaintiff's  election,  will  compel  the  con- 
veyauce  of  so  much  as  tbe  defendant  can  convey,  anil  will  award  compcuKatioD 
Id  the  nature  of  damages  for  the  deficiency.  Tbe  defendant  has  not  undertaken 
to  apportion  tbe  contract.    If  he  was  sued  at  law,  tbe  whole  market  value  of 
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the  estate  would  be  the  measure  of  damftge-  But  dlvidiog  the  estate  may  very 
much  increBB«  the  proportionate  damages,  without  stay  corresponding  ftdvSD- 
taee  to  the  defendant.  By  making  the  election,  the  plaintiS  undertakes  lo  re- 
ceive nhat  the  defendant  never  agreed  to  ^ive,  namely,  a  partial  conveynnce 
of  the  estate;  and  equity  will  only  aUow  this  on  the  condition  that  the  defend- 
ant shaU  not  thereby  be  subjected  to  unreasonable  Injury.  The  plaintiff,  in 
effect,  elects  to  take  saiisfaction,  partly  in  land  and  parily  in  money;  and  if  he 
is  allowed  to  do  this,  he  should  only,  in  equity  be  allowed  to  receive  the  fair 
money  value  of  the  part  of  the  ealate  which  is  not  conveyed  to  him.  In  the 
adjudged  cases,  though  this  is  sometimes  called  damages.  11  is  more  usually 
spoken  of  aa  an  equitable  compensation  for  the  value  of  ihat  which  the  defend- 
ant does  not  convey.  It  is  not  always  proper  to  estimate  the  value  of  the  de- 
flciency,  at  the  average  price  per  acre.  The  true  inquiry  should  be,  how  much 
more  was  agreed  to  be  paid  by  reason  of  the  Hupposed  additional  quantity  ? 
Wilcoxon  T.  Calloway,  (17  N.  C,  46,1.  Where  the  estate  is  of  uniform  value, 
the  price  agreed  upon  to  be  paid  per  acre,  would,  of  course,  furnish  a  proper 
measure  of  damages  in  a  case  of  excess  or  deficiency.  King  v.  Hamilton,  4 
Pet.,  311  Where  the  vendor,  in  an  executory  contract  for  the  sale  of  land. 
faila  to  make  title  without  fraud  or  bad  faith,  out  through  an  inability  which 
was  not  known  to  him  at  the  time  of  contracting,  he  is  liable  for  nominal  dam- 
■  agts  only.  3  Wm.  Black.,  1078;  Conger  v.  Weaver,  20  N.  Y.,  I4U.  Where 
the  vendee  insists  on  a  conveyance  of  a  part,  he  must  pay  to  the  vendor  the 
yalu^  of  such  part  proportioned  to  the  price  which  was  to  have  been  paid  for 
the  whole.  Jacobs  v.  Locke,  2  Ired.'s  Siq.,  286;  Chandler  v.  Geraly,  5  S.  C, 
GOl ;  aee,  however,  Stockton  r  Union  Oil  and  Coal  Co.,  4  W.  Va..  273. 

JttuU  at  lo  damaga  in  equilabU  acliom.2  Where  the  claim  is  solely  for  dam- 
ages, whether  for  breach  of  the  contract  or  for  fraud  in  making  it,  and  it  is 
not  sought  to  rescind  it  altogether,  the  party  is,  as  a  general  rule,  confined  to- 
his  action  at  law;  but  a  tiill  to  have  the  contract  rescinded  for  fraud,  and  for 
the  recovery  of  damages,  lies,  though  it  does  not  ssk  for  a  discovery.  Com- 
pensation in  damages  in  an  action  for  specific  performance,  is  an  incident 
merely.  Unless,  in  very  specific  cases,  chancery  takes  no  cognizance  of  suits 
for  damages  only,  founded  on  contract.  Hatch  v.  Cobb,  4  John.'s  Ch.,  559; 
Eemp«hJl  r.  Stone.  6  id.,  10!);  Moss  v.  Elmendorf.  II  Paige's  Ch..  379;  Lynch 
T.  Wdlard,  6  John.'s  Ch.,  842;  Mayne  v.  Griswold,  3  Sand,,  4«3;  Newham  t. 
May,  13  Price,  782;  Sims  v.  McEwen,  27  Ala.,  184;  Doan  v.  Mauzey,  33  id., 
227;  Welch  v.  Bayard.  21  N.  J.  Ex.,  188;  Harrison  v.  Deramua,  33  Ala.,  468^ 
Richmond  v.  Dubuqe  R.  R.  Co.,  33  Iowa,  422;  CarroU  ::  Wilson,  29  Ark., 
83;  Stevenson  v.  Buxton, 37  Barb.,  18;  Horn  v.  Luddington.  82  Wis.,  73.  "It 
must  be  under  very  special  circumstances  and  upon  peculiar  equities,  as,  for 
instance,  in  cases  of  fraud,  or  in  cases  where  the  party  has  disabled  himself  by 
matters  ix  pcttfaeto  from  a  specific  performance,  or  in  cases  where  there  is  no 
adequate  remedy  at  law."  Story's  Eq.  Jur.,  §  790;  see,  also,  Peler  v.  Levy, 
26  N.J.  Eq..  860i  Izard  v.  May's  Landing  Power  Co.,  3t  id,,  511;  Qumpton 
V.  Gumpton,47Mo.,  37.  "We  think  the  doctrine  on  this  subject  is  now  well- 
settled,  and  may  be  succintly  stated  to  be  this.  Where  the  court  of  chancery 
has  jurisdiction  of  the  case,  and  where  it  is  a  case  proper  for  specific  perform- 
ance, it  may,  as  auxiliary  to  specific  performance,  decree  compensation  or 
damages.  And  where  the  ascertainment  of  damages  is  essential  in  order  to  do 
complete  justice  l)etween  the  parties  in  the  case  before  it,  the  court  ought  not 
to  send  the  parties  to  another  forum  to  litigate  their  rights,  but  should  refer 
the  matter  to  one  of  its  own  commissioners,  or  direct  an  issue  quanluin  damni- 
featui  to  be  tried  at- its  own  bar."  Christian,  J.,  Nagle  v.  Newton,  32  Gratt., 
614;  see,  also,  Prothero  v.  Phelps.  3S  Eng.  I.aw  and  £q,,'523:  .Masson's  App., 
70  Pa.  St.,  20;  Bell  v.  Thompson,  34  Ala,,  633;  Hollaed  v.  Anderson,  38  Mo., 
65;  Woodman  V.  Freeman,  2fi  Me.,  531;  American  Land  Co.  v.  Qrudy,  S3  Ark  , 
B60;  Hopkins  v.  Gilm.,  32  Wis  ,  476. 

An  action  cannot  be  brottgH  in  eyutfy,  toielyfor  damaga.']  Where  the  vendee 
flies  his  bill  for  a  specific  performance,  kuowing  that  the  vendor  has  disabled 
himself  from  performing,  ft  will  not  be  retained  to  give  him  a  componsation  in 
damages.  Such  an  action  is  matter  strictly  of  legal,  and  not  of  equilalile  juris- 
diction. Hatch  V.  Cobb.  4  John.'s  Cli..  550 ;  Kempshail  v.  Stone,  -'i  ;U  .  i;., ; 
Morrs  v.  Elmendorf,  II  Paige,  277;  Doan  v.  Manzey,  33  111  ,  227;  McQueen  v. 
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Chouteau,  20  Mo,,  32-3;  Henty  v.  Schroder,  L.  R.,  12  Ch.  D.,  866;  Lewis  v.  Yale. 
4Flii.,  48::  Bainett  V.  M  --    -    ..       ~  ..  -- 

Frany  v.  Orton,  75111.,  I 

Where  tpeeifie  performanee  cannot  be  jier/ormed.']  "The  rule  asBumes,  of 
lourse.  a  EulHcient  conlract,  performftace,  or  an  offer  to  perform,  by  the  pWn- 
tiS,  auil  every  other  element  requisite  on  his  part  to  Ihe  cogniKaoee  nf  his  case 
In  chancery ;  and  that  the  special  relief  sought  is  defeated,  not  by  any  defense 
or  counter  equities,  but  simply  because  an  order  therefor  would  be  fruitless 
from  ihe  inability  of  the  defendant  to  comply.  The  jurisdiction  is  6ied  by 
establishing  the  equitable  right  of  tlie  plaintiff.  Belief  must  then  be  given  by 
a  decree  in  the  alternative,  awarding  damages,  unless  the  defendant  should 
secure  the  speciflc  performance  sought.  In  many  cases  this  would  be  an  effec- 
tive and  proper  course,  insomuch  as  the  defendant,  although  nut  having:  him- 
Beif,  at  the  time,  the  title  or  capacity  requisite  for  such  performance,  might  be 
able  to  procure  it  otherwise.  The  jurisdiction  is  not  lost  when  the  court,  in- 
stead of  such  alternative  decree,  determines  to  proceed  directly  to  an  award 
of  daiiia^s  or  conlpensation.  The  peculiar  province  of  a  court  of  chancery,  is 
to  adopt  its  remedies  to  the  circumstances  of  akch  case  as  developed  by  the 
trial.  It  la  acting  within  that  province,  when  it  administers  a  rem^y  in  dam- 
ages merely  in  favor  of  a  plaintiff  who  fails  of  other  equitable  relief  to  which 
he  is  entitled,  without  fault  on  his  part.  The  diversity  of  practice,  in  this  re- 
siiect.  and  the  doubt  as  to  the  jurisdiction,  we  think  must  have  arisen  less  from 
the  nature  of  the  relief  to  be  afforded,  than  from  the  character  of  the  means 
for  determining  the  amount  of  compensation  to  be  rendered."  Wells,  J.,  in 
^[ilhmun  V.  Ordway,  106  Mass.,  233;  Wiswall  v.  McGowan,  Hotf.  Ch.,  1^5; 
Woodcock  V.  Bennett,  1  Cow.,  71 ;  Hail  v.  Delaplwne,  .1  Wis..  20(i:  Holland  v. 
Anderson,  38  Mo.,  55;  Chartier  v.  Marshall,  58  N.  H.,  47S;  Hamilton  v.  Ham- 
ilton, 59  Mo.,  282. 
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CHAPTER  IV. 

OF  EEFERENCE  OF  TITLE. 

§  1380.  Where  the  Tender  of  land  sues  the  purchaser 
for  a  specific  performance  of  the  contract,  the  defendant 
may,  in  some  cases,  succeed  in  having  the  action  dismissed 
at  the  trial,  on  the  ground  of  a  defect  in  the  plaintiff's  title, 
provided  the  defect  in  title  has  been  prominently  put 
forward  in  the  pleadings  :{a)  but  where  this  is  not  the  case, 
the  defendant  is  entitled  to  have  an  inquiry  directed  as  to 
the  title  of  the  vendor  to  the  lands  in  question.  This  right 
is  derived  from  the  extraordinary  nature  of  the  jurisdiction 
which  the  vendor  seeks  to  put  in  action,  in  consideration  of 
which  the  purchaser  has  a  right,  not  only  to  have  such  a 
title  as  the  vendor  offers  upon  the  abstract  unauthentlcated, 
but  the  highest  assurance  upon  the  nature  of  his  title  which 
can  be  acquired  for  him  by  the  production  of  deeds,  the 
directing  of  inquiriea,  and  the  sifting  of  the  vendor's  con- 
science. (&)' 

Hence  it  follows  that,  though  the  purchaser  may  admit 
■that  he  has  only  one  particular  obiection,(c)  or  no  objection 
at  all((2)  to  the  title,  he  is  equally  entitled  to  a  general  refer- 
ence as  to  it. 

§  1381.  Still  whenever,  in  a  jndgment  decreeing  the 
specific  performance  of  a  contract,  an  inquiry  whether  the 
vendor  can  make  a  good  title  is  directed  in  general  terms,  it 

ta)  Lncu  t.  Jan«>,  T  Eb-,  4IB,  400.  (d)  JenUsi  T.  Hlles,  S  Tw.,  SU;  of.  Fleat- 

lb)  J«iikliu  V.  Hllai,  e  TOB.,  Me,  SB.  wood  T.  Green,  IS  V».,  S»L 

id  I^eatnigeoD  v.  Uaitlii,  8  My.  A  K.,  VS. 

'  Part  performarux  ;  i>eiulee  may  intiit  upon.]  Where  theTendor  cannot  fully 
perform,  tbe  vendee  has  a  right  Co  InaiBt  upon  part  performance  with  equitable 
CoinpenBation.  Barns  v.  Wood,  L.  B.,  6  Eq.,  421;  Wright  v.  Young,  6  Wis., 
137;  Jonesv.  Bhackelford,2Bibb.,410;  MfttthewB  v. Patterson, 3 How.  (Miss.), 
729;  McConnell  t.  Brillhart,  IT  HI.,  354;  Bass  v.  QilUIand,  5  Ala.,  76S;  Col- 
linsv.  Smith,  1  Head  (Teca.),  361;  Hardingv.  Parshall,  56  111.,  319;  Wilson 
V.  Cox,  SO  Milt.,  ISS.  The  vendor  contracted  to  sell  land,  to  which  it  was 
afterwards  ascertained  he  had  only  tbe  ownership  of  an  undiniinished  half. 
Held,  ia  an  action  to  recover  pOBSeasion,  or  a  decree  for  the  purchase  money, 
that  the  vendee  might  elect  to  take  the  half  and  pay  one-aalf  the  purchase 
price,  or  that  the  contract  should  be  rescinded,  and  the  vendor  to  receive  bactc 
tbe  money  iNsid  and  compensation  for  improvements,  and,  if  any,  waste  had 
been  committed,  damages  should  be  deducted.    Erwin  v.  Myers,  46  Pa.  St.,  96. 
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mnat  be  tiDderstood  to  mean  a  good  title  according  to  the 
terms  of  the  contract :  but  if  the  vendor  wishes  to  prevent 
the  renewal,  under  the  inquiry,  of  objections  waived  before 
the  action,  he  should  guard  himself  by  establishing  such 
waiver  at  the  trial,  and  taking  care  that  the  judgment 
expressly  recognizes  it :  for  under  a  general  inquiry  as  to 
title  the  court  will  not  enter  into  any  question  of  such 
waiver,  (e) 

§  1989.  However,  where  a  purchaserallowed  the  vendor's 
suit  for  specific  jwrformance  to  proceed  to  the  point  of  the 
inquiry  as  to  title,  before  bringing  forward  an  objection 
which  was  patent  on  the  face  of  the  abstract  originally 
delivered,  he  was  not  allowed  his  costs  of  the  inquiry, 
though  the  objection  was  fatal  to  the  title.(e) 

§  1383.  The  right  to  the  reference  is  so  far  that  of  the 
purchaser  that  the  vendor  cannot  except  to  the  title,  so  as 
to  assert  his  own  title  to  be  bad.(^) 

§  1384.  The  purchaser  is  also  entitled  to  a  reference  of 
title  where  he  is  plaintiff  in  an  action  for  specific  perform- 
ance ;  but  inasmuch  as  in  this  case  it  is  he,  and  not  the 
vendor,  who  is  calling  on  the  court  to  act,  he  does  so  at  his 
own  risk ;  and  therefore,  if  he  knows  of  objections  and  asks 
for  a  reference,  and  then  waives  the  objections,  he  wUl  have 
to  bear  the  costs  of  investigating  the  tiUe.(p)  And  it  would 
seem  that  the  same  result  must  follow  where  the  effect  of  a 
reference  is  to  show  that  the  vendor  bad  at  the  due  time 
disclosed  to  the  purchaser  a  perfect  title.(A) 

§  1985.  The  right  to  this  reference  is  not  confined  to 
sales  of  real  estate,  but  extends  to  any  species  of  property 
with  regard  to  which  the  court  may  entertain  an  action  for 
specific  performance,  and  the  nature  of  which  renders  snch  an 
inquiry  proper.  Accordingly,  inquiries  have  been  directed 
into  the  title  of  vendors  to  shares  in  railway  companies,  (i) 
and  in  mining  concems.O0  '^^  nature  of  the  inquiry,  of 
course,  varies  according  to  the  nature  of  the  propOTty,  and 
the  essentials  of  a  good  title  to  it. 

§  1980.  But  there  are  necessarily  many  contracts  in 

(4  Dppenon  T.  Hlekelmn,  L.  R.  6  Cb..  4X7;        (gi  Bennett  *.  Foirler,  t  Bmt.,  SOI     CC 
Cnr^lnsT.  Ansfli.  I  Dr.  ft  Sm.,  119;  If cUnmr   Freme  t.  Wil^Lt  Had..  Ml. 
T.  Bi>tiMi,L.  B.  S  E^MT.    ClCori«MV.       (k)  SM  Lt1«  T.  bri  of  TuHoroagb,  John., 


T.  AusIIb.  I  Dt.  ft  Sm.,  119;  If cUnmr   Freme  t.  Wil^Lt  Had..  Ml. 
.    _    .  __    ™ , TTJtartof 

n,UBMVn«0.  "(t)  Sh«w  T.  Ftib«T,  S  De  a.  A  Sm., 

(^  Cnrimg  *.  Fllfht,  1  Pb,  61B. 


'Joo^^lc 


REFERENCE   OF  TITLE.  611 

respect  of  which  no  such  inquiry  is  or  can  be  made.  Where 
the  contract  ia  not  for  the  sale  of  any  property,  such  a 
reference  is  of  conrse  out  of  the  question.  And  so,  too, 
where  a  contract  is  rather  in  the-  nature  of  a  compromise  of 
disputed  rights  than  of  a  contract  for  sale,  the  court  will 
not  make  the  inquiry,  (i)  In  a  case  where  a  small  piece  of 
land  was  described  as  held  of  certain  commissioners  of 
waste  lands  at  a  rent  of  six  shillings,  it  was  doubted  whether 
a  purchaser  could  call  on  a  vendor  for  the  title  of  the  com- 
missioners. (Z) 

§  1987.  The  court  wDl  not  direct  an  inquiry  where, 
though  the  contract  be  one  of  sale,  the  vendor  only  sells 
such  interest  aa  he  has  -.(m)  anch  a  contract  is,  of  course, 
perfectly  valid,  but,  being  in  restraint  of  the  purchaser's 
implied  right  to  a  good  title,  it  must  be  made  clear  and 
unambiguous  to  the  purchaser,  (n)  A  vendor  may,  of 
•course,  stipulate  that  a  purchaser  shall  take  such  title  as  he 
himself  bought  with.(o) 

§  1988.  Of  such  restrictive  stipulatioas  there  are  many 
cases :  thus  where  a  purchaser  agreed  to  accept  the  vendor's 
title  without  dispute,  he  was  held  to  be  debarred  from 
taking  an  objection  on  account  of  an  incumbrance  which 
left  the  legal  estate  outstanding.  (^)'  So,  again,  where  con- 
ditions of  sale  of  a  free-farm  rent  stated  that  no  evidence 

8;)  6<idaoa  t.  Timer,  IS  BMr,  4B.  8aa,  tlto,  Aadtrtaa  v.  Blnlni,  1  Jon.  *  L., 

)  AAlon  T.  Wood,  a  Jnr.  K.  B..  UN   -"" 
isnurt,  v.  C). 

ill)  Ma  iDpn,  I  SET. 
■I)  SoatbbTT.  but(,31l7.  ftCr.,101, 113. 

>  OmlraeUonlvpartiaBtiinrMniinitiftraat.}  Bucb  contracts  are  lometimea 
imforced  ia  equity.  Tallla  v.  TkIUb,  18  Enr.  Law  and  £q.,  101;  Fierce  t. 
Woodvard,  6  Hck.,  306;  Chappell  ▼.  Bro^wav,  91  Wend.,  IDS;  Hott  v. 
Hott,  11  Barb.,  127;  Hoydand  v.  SMiar,  28  N.  J.  Sq.,  380;  Dwiglit  v.  HamU- 
ton,  118  Man.,  1?S;  Roller  t.  Ott,  14Eul,  000;  Brown  t.  RounaeTall,  78  HI., 
M9;  PelU  T.  Eicbele.  62  Ho.,  171;  Oregon  Steam  Nav.  Co.  v.  Windsor,  20 
"Wall.,  «;  Noah  v.  Webb,  1  Edw.  Ch.,  008. 

OtmlraeU  to  grtet  pubUe  hiSdinei  inaffiwn  IceaUtj/ tuttaiti^.}  Spedflc  per- 
formance will  be  decreed  of  a  contract  to  pay  moaey  toward  tbe  erection  of 
public  buildJQKS,  provided  the  tame  are  erected  at  a  given  locality,  or  are  not 
removed  therefrom.  Carpenter  v.  Mather,  8  Scam.,  874;  State  Tivaa.  r. 
Cro88,  9  Vt.,  289;  Bull  v.  Talcolt,  2  Boot,  119;  Comm'rs  of  Canal  Fund  t. 
Perry,  8  Ohio,  66;  Cauldwell  v.  Harrison,  II  Ala.,  766;  University  of  Ver- 
mont V.  Buell.  2  Vt.,  48:  Religious  Society  v.  Stone,  7  Johns.,  112;  McAuley 
T.  Billlnger,  20  John..  89;  Collier  v.  Baptist  Educat.  Society,  8  B.  Mon.,  M; 
Trustees  of  Amherai  Acad.  v.  Cowles,  6  Pick.,  437;  Williams  Col.  v.  Dan- 
forth,  13  Pick.,  641;  George  v.  Harris,  4  N.  H.,  B83;  Odineal  v.  Barry,  24 
IUbb.,  1;  State  V.Johnson,  63  Ind.,  107;  omlra,  Comm'rs  v.  Jones,  Breese,  287; 
Stilson  V.  Comm'rs  of  {.awrence  Co.,  62  Ind.,  213. 
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shoald  be  required  of  the  receipt,  or  payment,  or  existence 
of  the  gronnd-rent,  other  than  that  disclosed  by  a  conveyance 
mentioned,  and  that  no  objection  should  be  taken  to  the 
title  in  consequence  of  the  non-payment  or  non-receipt 
of  the  said  rent,  and  the  purchaser  objected  that  the  rent 
had  not  been  paid  for  twenty  years,  and  so  was  extingoished, 
and  that  there  was  therefore  no  snbject-matter  of  the  cod- 
ti'act,  and  therefore  no  contract ;  the  court  held  that  the 
purchaser  had  by  the  contract  taken  on  himself  the  chance 
of  being  able  to  substantiate  his  claim  to  the  rent.(f) 

I  1389.  The  case  of  Best  v.  Hamand(r)  is  a  remarkable 
instance  of  the  upholding  of  such  a  stipulation.  There,  the 
subject-matter  of  the  contract  being  land  which  the  vendor 
had  bought  from  a  railway  company  as  superfluous  land, 
the  contract  contained  a  stipulation  that  the  purchaser 
should  assume  and  admit  that  everything  (if  anything  were 
necessary)  was  done  and  performed  by  the  compaoy  to 
enable  them  to  sell  and  effectually  convey  the  land  as 
surplus  land,  and  should  not  call  for  or  require  production 
of  any  evidence  to  that  effect.  The  vendor  all  along  knew 
(as  appeared  from  the  abstract  and  replies  to  requisitions) 
that  the  statutory  offer  of  pre-emption  had  not  been  made  to 
the  adjoining  owners  ;  but  the  court  of  appeal  nevOTthless 
held  that  the  purchaser  was  bound  by  the  stipulation ;— to 
the  extent,  at  any  rate,  that  his  refusal  to  abide  by  the 
stipulation  was  a,  breach  of  the  contract  which  disentitled 
him  to  sue  for  the  repayment  of  his  deposit.  Unless  the 
decision  may  be  limited  in  this  way,  it  seems  difficult  to 
reconcile  it  altogether  with  the  principles  laid  down  by  the 
same  court  in  the  almost  contemporaneoas  case  of  Re 
Bam8ter(*)  already  referred  to. 

§  1390.  Where  the  vendor  was  entitled  to  one  undivided 
third  in  a  leasehold  interest  in  certain  collieries,  and  the 
purchaser  to  another  undivided  third  under  the  same  title, 
and  the  contract  was  for  an  assignment  of  the  vendor's  share 
and  not  of  the  land,  and  the  vendor  was  held  not  liable  to 
show  the  lessor's  title.(0 

§  1391.  The  vendor  may  generally  by  express  stipula- 
tion, as  we  have  seen,  entirely  exclude  any  inquiry  into  Ms 

<g)  Huki  T.  P»lltn8,  e  El.  *  Bl.,  HW;  c£        (r)  It  Cb.  D.,  ] 
SmltbT.  HMTllOD.asX.  J.Ch..  tlS.BW.  B.,       C)  ItCb-D., 

loe,  Btawd  nipn.  f  sii  
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title.  But  he  will  not  be  allowed  to  fall  back  upon  such  a 
atipnlation  in  support  of  a  ntisleading  condition  of  a  sale ;(») 
and  where,  the  contract  containing  such  a  stipulation,  the 
purchaser  at  first  under  a  mistake  conunon  to  both  parties 
accepted  the  title,  but  on  discovering  the  mistake  objected 
to  complete,  it  ■was  held  that  his  objection  was  not  pre- 
cluded by  the  stipulation.  (») 

I  1909.  Or  the  vendor  may  take  a  middle  course,  and, 
without  excluding,  may  limit  the  inquiry.  He  may,  for 
instance,  exclude  all  objections  in  respect  of  a  particular 
instrument,  (m)  or  all  objections  to  title  earlier  than  a  certain 
deed,{:B)  or  he  may  seU  merely  an  equitable  and  not  a  legal 
estate.  (2/) 

I  1903.  The  cases  on  the  question  whether  and  how  far 
the  inquiry  into  title  has  been  limited  fall  into  two  cate- 
gories ;  first,  where  the  stipulations  of  the  contract  preclude 
the  purchaser  from  making  requisitions  upon  or  inquiries 
from  the  vendor  as  to  his  title, — -which  relieves  the  vendor 
from  the  necessity  of  complying  with  or  answering  any 
such  requisition  or  inquiry,  but  does  not  prevent  the  pur- 
chaser from  showing,  by  any  means  in  his  own  power,  that 
the  vendor's  title  is  defective ;  and  secondly,  cases  in  which 
the  stipulations  preclude  the  purchaser,  not  only  from 
making  such  requisitions  upon  and  inquiries  from  the 
vendor,  but  from  making  any  inquiry  or  investigation  about 
the  title  anywhere  ; — which  may  quite  validly  be  stipulated, 
and  will  generally,  provided  that  the  stipulation  be  clear, 
altogether  preclude  inquiry  and  investigation  for  every 
pnrpose.(2} 

§  1394.  Of  the  first  of  these  categories  an  illustration 
may  be  found  in  the  case  of  Darlington  v.  Hamilton(a) 
where  there  was  a  stipulation  that  the  lessor's  title  should 
not  be  produced,  and  the  purchaser  discovered  that  the 
lessor's  title  was  objectionable  by  reason  of  its  being  in- 
volved with  the  title  to  other  property,  so  that  the  pur- 
chaser would  run  the  risk  of  being  ousted  by  reason  of  a 

(«)  BeBaDlMer,IiCb.D.,131;cr  HftnieU  (u)  Aihwoitti T.  Hobiimt, 9  Ex..  17S.  Cf. 
Iv^ker.  h.   a  Ml  Eq  ,  SU.    DistlDgalab   Offltdal  Matuver  of  SbeameM  WklenrorkB 


BwnkhoTD  T.  PenroM,  M  W.  R.,  1ST.  Co.  T.  PolHm.IS  BeaT.,7U.  3  De  Q.  F.  A  J., I 


(a;  KaT,  060.  S«e,  too,  ibaphtrd  T.  Kut- 
Itj,  1  Or.  H.  t  B.,  117;  Qaogbagta  T.  Coo- 
Dull;,  S  Ir.  Cb.  R.,  SfiS,  6U. 

Tr^    1.1.  per  Baiias,  y,  —   ■" ^ 

BOcr.L.  B.  H)£q..K. 
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breach  of  covenant  in  respect  to  other  property ;  and  (he 
court  accordingly  refused  specific  performance. 

§  139A.  On  the  other  hand,  where  the  condition  provided 
that  the  leesora'  title  should  neither  be  produced  nor  in- 
quired into,{&)  and  the  purchaser  offered  acts  of  parliament 
in  evidence  that  the  lessors  (a  public  company),  had  no 
power  to  grant  leases,  the  objection  was  held  to  be  pre- 
cluded, (c) 

§  1306.  But  conditions  restrictive  of  a  purchaser's  com- 
mon law  rights  are,  as  we  have  BQea,{d)  construed  very 
strictly.  Thus  in  Waddell  v.  Wolfe,(e)  where  on  a  sale  of 
leaseholds  held  by  underlease  thrre  was  a  condition  that  no 
requlBition  or  inquiry  should  be  made  respecting  the  title 
of  the  lessor,  or  his  superior  landlord,  or  his  right  to  grant 
the  underlease,  and  the  purchaser,  in  investigating  the  title, 
discovered  for  himself  that  the  lessor  had  no  power  to  grant 
the  underlease,  it  was  held  that  the  purchaser  was  not  pre- 
cluded by  the  condition  from  insisting  on  the  objection. 
The  coort  appears  to  have  considered  that  the  language  of 
the  condition  pointed  only  to  requisitions  and  inquiries  be- 
tween vendor  and  purchaser ;  so  that  the  case  really  fell 
within  the  principle  of  Darlington  v.  Hamilton. (/) 

§  1397.  Again,  in  Smith  v.  Robinson,(p')  the  defendant 
having  in  1877  agreed  to  purchase  freehold  property,  sub- 
ject to  a  condition  that  the  abstract  shoold  commence  with 
a  deed  dated  in  1867,  and  that  no  earlier  or  other  title 
should  be  required  or  inquired  into  by  the  purchaser, 
there  happened  to  be,  among  the  muniments  handed  to  the 
defendant's  solicitor  for  comparison  with  the  abstract,  a 
deed,  of  the  existence  of  which  the  vendor  was  then  ignor- 
ant, which  threw  grave  doubt  on  the  title ;  and  it  was  held 
that,  the  objection  having  arisen  not  from  any  requisition 
or  inquiry  by  the  purchaser  but  from  the  vendor's  own  dis- 
closure, the  condition  did  not  apply. 

§  I39S.  Generally,  where  an  estate  is  sold  subject  to 
conditions  of  sale  as  to  title,  the  inquiry  is  whether  a  good 
title  is  made  in  accordance  with  such  conditions.  (A) 

(A)  See  DOW  the  Vendor  and  PoKhuat  (<)  L.  B  VQ.  B.,515.    Cr.  MiuiTmTe  t.  Ho- 

Act.1SI4,  ■.Sa);lnn«.f  131T.  Cnll»rh,  U[t.  Ch.  B.49B. 

(HI  UanwT.  BcDtler.B  DeG.  A8m.,IB0.  (/>  Kay,  SM;  mpn,  f  IKM. 

SpnU  T.  Jeffenr  (10  B.  A  C,  U9i.  which  li  la)  IS  Cta.  D.,  Its 

BtTSTUnoe  with  the  dlitlacUoii  above  aUitcd  (*)  See  jl  ilSl.  1337;  anil  coueldnllajrlA 

niiiil  now  be  ooneldered  u  onrrnled.  t.  Lawe,  M  Bot.,  U. 

(d)  See  npn,  1 1153  et  acq. 
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§  139tf.  Accordingly,  in  the  case  of  Re  Bani8ter(4) 
already  referred  to,  although  the  purchaser  waa  relieved 
against  a  misleading  condition,  still,  as  the  conditions  pro- 
fessed on  their  face  to  give  only  a  good  holding  title,  the 
reference  was  confined  to  ascertaining  whether  such  a  title 
"could  be  made  out.{j)  So,  again,  where  at  the  time  of  the  ■ 
written  contract  (an  open  one),  being  signed,  the  purchaser 
Terbally  agreed  to  take  a  limited  title,  and  negotiationa 
went  on  for  a  long  time  upon  that  footing,  the  court  at  the 
hearing  limited  the  inquiry  as  to  title  accordingly.  (A)  And 
where  A.  contracted  withB.  foralease,  B.  knowing  the  pur- 
poses for  which  A.  wanted  the  house,  and  A.  knowing  that 
B.'s  title  was  merely  leasehold,  a  reference  waa  directed 
having  regard  to  the  covenants  in  the  lease,  and  the  pur- 
poses for  which  the  premises  were  taken.  (?) 

§  I300.  Generally,  either  vendor  or  purchaser  has  a 
right  to  have  the  inquiry  in  question — the  one  tiling  entitled 
to  an  opportunity  of  x>erfecting,  and  the  other  of  investiga- 
ting the  title.  But  there  may  be,  on  the  part  of  either  of 
them,  a  waiver  of  the  right. 

§  1301.  Thus,  if  the  vendor  states  his  title,  and  conclo- 
sively  avers  that  he  can  make  no  other  or  better  title,  and  the 
title  disclosed  is  objected  to  by  the  purchaser,  the  court 
may  decide  without  a  reference  ■,(m)  but  if  in  such  a  case 
the  decision  were  in  favor  of  the  vendor,  it  seems  that  the 
purchaser  would  then  be  entitled  to  call  for  a  reference. 

§  1303.  But  it  is  with  regard  to  a  waiver  by  the  pur- 
chaser that  this  question  more  often  arises  :  for  a  purcbaser 
originally  entitled  to  examine  the  vendor's  title  may  subse- 
quently waive  that  right,  either  expressly  or  by  implication  ; 
and  this  waiver  may  be  either  as  to  the  whole  title  or  limited 
to  parts :(«)  and  in  case  of  an  express  waiver,  it  may  be 
either  absolute  or  conditional. 

§  1303.  An  admission  of  title  by  a  defendant  in  his 
pleading  is  an  express  waiver,  which  excludes  the  right  to 
a  reference  of  title :  for  this  purpose  it  is  enough  if  the  de- 

BoM  V.  Ckllaad.  5  Vet.,  ISS;  Omerod  r. 
Isrdman.S  Ves.,  TtS,  sxplalned  Id  Jenklot 
„  ,  Hllea,  6  V«i.,  SH-B.     See  Mo  AniLiD  t. 

ll>  Hoimmj  T.  Splcer,  L.  B.  S  Eq.,  MS        HarUn,  39  Be&r.,  SSS. 
11)  WUbrsbaiD  T.  LlTeMf,  IH  Beav.,  909.       IM}  a.  g.  Corleu  T,  SparlInK,  I.  B    8  Kq., 
n  Arm  of  leBgrmce  vbeni  the  rendor  hH   8Slt. 
power  of  Mie  with  the  codmdi  of  tnu-      (a)  Townle;  t.  Bond,  !  Dr.  ft  War.,  MO 


I 


I,  ■  BflkT,,  Ui.  Ml. 
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fendant  pleads  belief  that  at  the  time  of  tiie  contract  the 
plaintiff  had  a  title  ;(o)  or  even  if,  the  plaintiff  having 
pleaded  the  facts  constituting  his  title,  they  are  not  denied 
(specifically  or.  by  necessary  implication),  or  stated  to  be 
not  admitted,  in  the  pleading  of  the  defendant.(^) 

§  1304.  But  this  waiver,  where  not  express,  must  be 
clearly  implied  from  the  acts  of  the  purchaser.  "The 
court,"  said  Lord  Eldon,  "will  at  least  take  care  that, 
where  it  is  contended  that  the  defendant  has  waived  his 
right  to  a  reference,  it  shall  be  clear  that  there  was  no  sur- 
prise upon  him,  and  that  there  has  been  a  full  and  fair  rep- 
resentation as  to  the  title  on  the  part  of  the  plaintiff :"(?) 
and  so  where  the  vendor  relies  on  any  dealings  in  respect  of 
the  abstract  as  a  waiver  of  objections  to  title,  the  contents 
of  the  abstract  must  raise  the  objection  in  question  clearly 
and  explicitly,  and  not  merely  by  inference  or  notice.(r) 

§  1305,  It  is  often  the  case  that  there  is  only  a  particu- 
lar objection  to  the  title  that  is  of  moment,  and  it  is  then 
frequently  a  question  whether  the  purchaser  has  not  waived 
all  right  to  object  to  it. 

§  1306.  The  cases  thus  fall  into  three  classes:  (1) 
those  of  acts  done  by  the  purchaser  after  the  objection  is 
known  to  him,  the  objection  being  in  its  nature  curable ; 

(2)  those  of  similar  acts  where  the  defect  is  incurable,  and 

(3)  those  of  acts  before  the  objection  is  known  to  the  pur- 
chaser. It  is  evident  that  under  the  last  we  may  treat  the 
question  of  a  general  waiver  of  title. 

§  1307.  (3)  Where  the  defect,  though  known,  is  yet  one 
which  it  is,  or  may  be,  in  the  power  of  the  vendor  to  remedy, 
acta  which  indicate  an  intention  to  complete  may  yet  not 
amount  to  a  waiver,  because  they  may  be  done  in  the  faith 
and  expectation  that  the  remedy  will  be  applied.  And  a 
negotiation  about  the  objection  between  the  parties  after 
the  acta  is,  on  this  principle,  an  evidence  that  it  was  not 
waived.  («) 

I  1308.  (2)  But  where  the  defect  is  known  to  the  pur- 
chaser, and  is  in  its  nature  incurable,  there  no  such  ex- 
pectation can  arise,  and  much  slighter  acts  will  operate  as 

fa)  Fhlppf  T.  Cbild,  3  Drew.,  709.  (r)  Bikcktow  r.  Lawi,  3  H>  ,  10. 

(B)  Ord.  XIX.  r.  IT.  (f)  Calcnil  m-  Bocbock,  I  Vm.  Jan.,  ail. 

(oi  In  JenUoa  t.  HIIm,  6  Vm.,  tBSl  Otj- 
dOD  T.  B«U,  1  Baav.,  SST. 


D.qitizeabyG00l^lc 


REFEBENCB  OF  TTCLB.  617 

indications  of  an  intention  to  waive  the  objection.  So 
where  an  estate,  sold  a  freehold  and  leaseholds  attached, 
tnmed  ont  to  be  nearly  all  leasehold,  and  this  cle&rly 
appeared  as  a  defect  which  conld  not  be  cured,  and  the 
purchaser  continued  to  treat,  np  to  and  long  after  the  day  ^ 
for  concluding  the  purchase,  on  points  of  title  irrespective 
of  this  objection ;  he  was  held  to  have  waived  it.(^  So 
where  an  estate  was  subject  as  to  part  to  a  reservation  of 
rights  of  sporting,  which  appeared  on  the  abstract,  and 
which  the  vendor  could  not  cure,  and  after  the  delivery  of 
the  abstract  the  purchaser  took  possession  ;  he  was  held  to 
have  waived  his  right  to  object  to  the  reservation  in  qnes- 
tion.(w.)  And  where  the  invalidity  of  a  fiat  on  which  the 
title  depended  was  known  to  the  purchaser,  his  granting  a 
leaae  of  the  property  was  held  a  waiver.{»)  And,  where  the 
defect  alleged  was  an  erroneous  and  misleading  description 
of  the  situation  of  a  house,  but  the  purchaser  had  proceeded 
to  investigate  the  title  after  this  was  known,  he  was  held  to 
have  waived  all  objection  on  the  score  of  misdescription,  (lo) 
,  §  1309.  So  with  regard  to  the  contract  itself — if  the 
defendant  contends  that  it  is  a  nullity,  and,  after  having 
become  aware  of  the  facts  on  which  he  relies  for  this  con- 
tention, has  gone  on  acting  as  though  there  were  a  subsist- 
ing contract,  he  will  be  estopped  from  subsequently  taking 
the  objection,  (x) 

§  1310.  Where,  either  by  the  terms  of  the  original  con- 
tract, or  by  a  subsequent  arrangement,  it  is  agreed  that  the 
parchaser  shall  take  possession  and  shall  be  entitled  to  a 
good  title,  no  waiver  is  worked  by  the  possession,  or  by 
any  acts  which  do  not  go  beyond  the  acts  of  a  person 
entrusted  with  the  possession  and  bound  to  take  care  of  the 
estate.  So  where  a  person  purchased  a  share  in  some  iron 
^oika  to  which  a  good  title  was  to  be  made  in  about  a  year, 
and  it  appeared  to  be  the  intention  of  both  parties  that  the 
parchaser  should  previously  take  possession  and  act  aa 
partner,  his  doing  so  was  no  waiver  of  his  right  to  a  good 
title,  (y) 

SFoidTca  v.fOTd.iBro.  C.C.,lHi  B.  C,  (Ibfl  contnct  wu,  howertr,  rtMClnded  an 

•.,676.  MotbBr  ground) 
(«)  Bnrnell  T.  BrowD,  IJ.  A  W.,  168.  (I>  Flla'  v.  Woodln,  9  Ha.,  618;  Cuopb«ll 

<c)  ExpuM  BIdeboUiuii,  1  HoDt.  A  Ayr.,  v.  Flgminv.  1  A.  A  R  .  4n. 
KS;  Sx  pane  Burlngton,  %  Uont  t  Ajr., 

(B)  SIBDlon  T.  Tattemll,  1  8m.  &  O.,  SIB. 
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§  1311.  In  Btirrongbs  v.  Oakley(;?)  tile  original  contiact 
waa  silent  as  to  possession,  but  possession  Imving  been 
taken  by  the  pnrchaser,  and  both  parties  having  for  more 
than  a  year  sabseqaently  continued  negotiating  as  to  tiUe, 
Plumer,  M.  B.,  concluded  that  possession  was  prematurdy 
taken  with  the  consent  of  both  x>arties,  but  without  an 
intention  of  waiving  the  investigation  of  title :  and  so  where 
a  parchaser  took  possession,  with  the  vendor's  leave,  pend- 
ing an  answer  to  a  requisition  as  to  the  tenure  of  the 
property,  he  was  held  to  have  not  thereby  waived  the 
requisition,  (o) 

§  1319.  (3)  Acts  of  owership  on  the  part  of  a  purchaser 
may  amount,  in  the  contemplation  of  the  court,  to  a  declara- 
tion that  he  considers  himself  as  the  owner  of  the  property, 
and  then  they  work  an  acceptance  of  title  and  a  waiver  of 
all  objections  ;  or  secondly,  such  acts,  though  falling  short 
of  this,  may  yet,  by  changing  the  property  which  is  subject 
to  the  vendor's  lien,  aflfect  that  security,  and  therefore 
furnish  a  motive  to  the  court  to  order  the  payment  into 
court  of  the  parchaae-money.{&) 

g  1313.  It  is  obvious  that,  for  acts  to  amount  to  the 
waiver  of  an  objection  before  it  ia  known,  they  must  be 
very  strong  and  distinct,  (c)— such  acts,  in  short,  as  are 
equivalent  to  a  declaration  by  the  pnrchaser  that  he  has 
tE^en  the  estate  at  all  possible  risks,  and  considers  him- 
self as  the  absolute  and  unconditional  owner  of  it,  and  so 
preclude  any  investigation  of  title  at  all.  Therefore  in  a 
case  where  the  objections  were  not  known,  the  stubbing  up 
of  an  osier-bed  and  tilling  up  a  pond,  though  held  to  justify 
an  order  for  payment  of  the  purchase-money  into  court,  and 
for  a  receiver,  were  not  held  to  amount  to  a  waiver  of 
title,  (rf) 

I  1314.  Leaving  the  abstract  unobjected  to  for  two 
years,  altering  the  property,  letting  it,  and  apologizing  for 
not  paying  the  puichase-money,  which  was  of  course  only 
payable  if  the  title  was  accepted,  have  been  considered 
strong  acts  of  a  waiver,  (e)  And  where  the  purchaser  was 
in  possession  twenty  years,  and,  after  making  frivolous 

(i)  S8w,,  isa.  W  OtbonMV-Harrer.ST.  ftC.  OCllE; 

(•■)  Tiu(|u»nd  T.  BbodM,  16  W.  B.,  lOTl.  SmMl  r.  AUwood,  Tdd.,  But. 

(>)  Cutler  v.Bliiioi»,lMu.,10S.  If)  lUi(nTliWarAnipwUi  T.Mo«t,lIIMU 

<c)  DlxoD  T.  Aalle;,  1  Uer.,  U3.  310. 
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objections  and  refasing  any  farther  explanation  of  them, 
Btill  continued  in  posseBsion,  the  right  to  investigate  title 
was  held  to  have  been  waived,  (y)  The  like  was  held  in  a 
case  where  a  purchaser  continned  twenty-six  years  in 
possession  after  his  requisitions  of  title  were  sent  in,  and 
had  paid  a  considerable  part  of  his  pnrchase-money,  and 
made  alterations.  C?)  I"  another  case,  Lord  Romilly,  M,  R., 
expressed  an  opinion  that  the  purchaser,  having  retained 
the  abstract  for  five  months  and  made  no  objections  to  the 
title,  but  simply  got  the  vendor  to  verify  the  abstract  with 
title-deeds,  had  thereby  waived  all  objections  as  to  title.(A) 
And  where  the  purchasers  of  a  leasehold  interest,  after 
investigating  and  accepting  the  vendor's  title,  delayed  com- 
pletion on  the  gioond  that  they  had  since  discovered  an 
ancient  lease,  which  they  suggested  (but  did  not  attempt  to 
prove)  would  override  the  vendor's  interest ;  they  were  held 
to  have  lost  the  right  to  make  any  inquiry  on  the  9ubject.(i) 
§  1313.  The  right  of  investigation  may  sometimes  be 
waived  by  the  silence  of  a  subsequent  contract  concerning 
it.  Thus  where,  by  a  contract  for  the  sale  of  an  estate,  the 
purphaser  was  entitled  to  evidence  that  the  buildings  were 
not  on  the  copyhold  part  of  the  property,  which,  except  to 
that  extent,  the  vendor  was  not  to  be  called  on  to  dis* 
tinguish  from  the  freehold ;  the  purchaser  asked  for  evidence 
of  the  identity  of  the  parcels  in  the  abstract  with  the  estate 
sold :  subsequently,  by  a  supplemental  contract,  the  pur- 
chaser accepted  the  title,  subject  to  the  production  of  a 
declaration  of  the  identity  of  the  parcels  in  the  deeds  and 
land  sold — which  was  produced  and  approved  on  the 
purchaser's  behalf :  and  he  subsequently  objected  that  the 
buildings  were  on  the  copyhold  part  of  the  estate:  it  was 
held  that  this  term  of  the  original  contract  had  been  waived 
by  the  silence  on  that  head  of  the  supplemental  oae.{J) 
■  %  1316.  On  the  other  hand,  the  mere  acquiescence  of 
both  parties  in  not  enforcing  the  completion  of  the  con- 
tract,(it)  the  continuing  of  a  treaty  and  at  the  same  time 
insisting  on  the  objection,(Z)  and  the  approval  of  the  title 

Sin  Hall V.  Lkver. I  Y.  & C.  Ex.,  191.  Ill  Corbett  T.  Tlie  Commlwloaen  of  Btr 

(g)  Wallls  T.  WoodTrar.  1  Jar.  H.  S.,  ]7S    H^jMn*!  tVoi^a,  elc.,  16  W.  B.,  see. 
rood,  V.  C).    Sm  loo  Bown  *.  HienlOn,       (J)  Dtwton  t.  BrlnckmkD,  SDaQ.  A  8m., 
Be>T.,GSl.  376;  H.  U.  3  M4a  A  G.,  U. 

0k)  P<tK  T.  WlMlen,  IB  Bmv.,  »9.  it)  Bbchrord  v.  Klrkulrlck,  S  Bwt.,  03. 

(I)  KoatelibaU  v.  Orncber,  1  Had,,  Ut. 
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by  the  purchaser's  co'auael,{m)  have  all  been  held  sufficient 
to  waive  the  pivchaaer'a  right  to  investigate  the  title  of  the 
vendor. 

§  1317.  By  the  vendor  and  purchaser  act,  1874,  s.  3  (1) 
it  is  enacted  that  (subject  to  any  stipulation  to  the  contrary 
in  the  contract)  under  a  contract  to  grant  or  assign  a  term  of 
years,  whether  derived  or  to  be  derived  out  of  a  freehold 
or  leasehold  estate,  the  intended  lessee  or  assign  shall  not 
be  entitled  to  call  for  the  title  to  the  freehold.  But  in  cases 
where  the  purchaser  of  a  lease  still  has  the  right  to  inquire 
into  the  title  of  the  lessor,  conduct  may  waive  that  right 
which  does  not  waive  the  right  as  to  the  title  of  the  lessee. 

§  131S.  So  where  B.  contracted  with  A.  to  take  an  as- 
signment of  a  lease  when  executed,  and  inspected  the  lease 
and  the  assignment  of  it  to  A.,  and  subsequently  directed 
A.  to  cause  an  assignment  to  himself  to  be  endorsed  totidem 
verbis,  he  was  held  to  be  precluded  from  calling  for  the 
lessor's  title-(7i)  Again,  where  a  purchaser,  after  transmis- 
sion to  him  of  the  original  lease,  prepared  a  draft  assign- 
ment, and  made  various  objections  as  to  repairs  and  other 
matters,  but  did  not  require  the  production  of  the  lessor's 
title,  it  seems  that  he  would  have  been  held  to  have  waived 
the  right,  but  the  point  was  not  decided,  (o)  And  in  a  case 
which  came  before  Lord  Cranworth,  he,  affirming  a  decision 
of  Stewart,  V.  C,  held  that  joining  in  a  valuation,  adver- 
tising the  property  to  be  disposed  of,  and  other  like  acts  on 
the  part  of  the  lessee,  which  implied  that  nothing  remained 
to  be  done  but  the  execution  of  the  lease,  amounted  to  a 
waiver  of  his  right  to  call  for  the  lessors  title.(p) 

§  1319.  In  analogy  with  the  distinction  established  by 
the  above  cases  on  conditions  of  sale  as  to  the  lessor's  title, 
it  is  established  that  acts  may  amount  to  a  waiver  of  a  right 
to  investigate  the  title,  and  yet  not  compel  the  purchaser  to 
take  it,  if  it  come  out  collaterally  that  the  vendor  has  no 
title.  Thus  in  Warren  v.  Richardson,  (g)  the  purchaser  of 
a  leasehold  interest  had  done  acts  which  the  court,  at  the 
hearing,  held  to  be  a  waiver  of  the  right  to  investigate  a 


(n)  Dererel 
Diiduviilsb  C 
«fBwH«]eM] 


OTd  Bollon,  1S  V(M.,  SOS.    SSS.whlob  HetOr  tbanmn  ofadc 

[  T.  The  Ccmmltslonen  Ibat  the  rlgbt  to  call  A>r  tbc  iMaor**  Utle  bu 

iTks,  etc.,  Ifl  \V.  R.,  B8S.  bren  wiItwL    8m  BlM  (MItIb  t,  rol]vnb«, 

on,?  Hl,  IBS,  lea  S  Mar..  66. 

iioat,]DeU   A  Sm,  WT.  (3)  rou.,1. 
ladd,  *  Da.  O.  H   *  O., 
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title ;  but  it  appearing  on  the  report  of  the  Master,  to  whom 
it  was  referred  to  settle  the  lease' and  to  state  any  special 
circumstances,  that  the  vendor  held  this  together  with  other 
leasehold  property  under  one  lease,  and  subject  to  one 
proviso  for  re-entry,  so  that  the  vendor,  who  was  plaintiff, 
could  not  make  a  good  title  ;  the  court  refused  to  enforce 
the  completion  of  the  contract  on  the  defendant. 

§  1330.  Where  the  purchaser,  having  discovered  a 
material  defect  in  the  title  in  the  course  of  his  investigation 
of  it,  gave  notice  to  determine  the  contract,  and  immediately 
afterwards  bought  up  the  interest  which  had  constituted 
his  objection,  it  was  held  that,  having  thus  by  his  own 
voluntary  act  cured  the  defect,  he  could  not  avail  himself 
of  this  purchase  for  the  purpose  of  destroying  the  original 
contract ;  and  specific  performance  was  decreed  against 
him.(r) 

§  1331.  With  regard  to  the  proper  mode  of  pleading 
tbat^the  right  to  investigate  the  title  has  been  waived,  it 
was  decided  by  Knight  Bruce  (then  V.  C.)  in  Clive  v.  Beau- 
mont, («)  that  it  was  not  enough  for  the  party  relying  on 
such  waiver  to  allege  facts  from  which  it  is  a  legal  inference ; 
but  that  he  must  allege  the  facts  and  that  there  had  thereby 
been  such  waiver.  An^  this  seems  to  be  the  proper  bourse 
under  the  present  practice  of  the  high  court.(i)' 

§  1333.  With  regard  to  the  stage  of  the  proceedings  at 
which  the  reference  of  title  may  be  obtained,  it  will  be  con- 
venient briefly  to  refer  to  the  former  practice  of  the  Court 
of  Chancery,  inasmuch  as  the  principles  upon  which  that 
practice  was  based  will  no  doubt  continue  to  be  observed  by 
the  high  court,  so  far  aa  they  are  applicable  to  the  present 
procedure. 

§  1333.  The  inquiry  as  to  title  might  be  directed  by  the 
Court  of  Chancery, 

(r)  Unnell  t.  aoodteu,  1  De  Q.  F.  A  J.,  Fnukam,  a  De  G.  A  Sm..  Ul.  CC  Hughe*, 
tS2.  T.  Jtrnes,  8  Ue  O.  F.  t  J.,  316-7. 

(DlDeG.  A  Sm..  801.    Sua  to  Gutou  T.        (Q  Old.  XIX.  r.,  18. 

'  Waictr  qftejtdm;']  A  tender  need  not  be  sverred  by  the  plaintiff,  where  ho 
avers  and  proves  Uiat  the  defendant  refused  to  fulfil  the  contract,  and  expresdy 
waived  a  teader.    Martin  r.  Merritt,  57  Ind.,  34. 

OoM  bin  in  Ipeei/lo  performance.']  Where  the  vendor,  by  bis  answer  to  the 
action  of  the  venaee,  submit  to  perform,  it  ia  competent  for  Mm,  by  a  cross 
bill,  to  compel  the  vendee  to  perfonn  also.    He  cannot,  however,  after  remat- 


ing  peiformance,  and  where  the  property  lias  depreciated  in  value,  compel 
specific  performance  by  the  vendee.    Tobey  v.  Foreman,  7&  HI.,  489. 
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(1)  At  the  hearing ; 

(S)  On  motion  before  the  hiring  bnt  after  the  answer : 

(3)  On  motion  before  answer. 

The  practice  of  allowing  this  inqairy  to  be  directed  on 
motioQ  was  introduced  by  Lord  Thnrlow,(M) 

g  1334.  (1)  Where  an  inqairy  as  to  title  alone  was 
directed  at  the  hearing,  it  was  taken  as  excluding  all  other 
qnestious  but  that  of  title,  so  that  the  court  would  not,  on 
further  consideration,  enter  into  any  other  question  set  up 
aa  a  defense  by  the  an8wer.(») 

§  133S.  (2)  The  inqairy  might  be  directed  before  the 
hearing  where,  the  defendant  having  answered,  there  was 
no  other  question  on  the  record  but  that  of  title,  or  where, 
there  being  some  other  question,  the  objection  on  that  score 
was  removed  by  consent.(M) 

§  1336.  Where  other  questions  were  raised,  bnt  the 
court,  on  looking  inte  the  defendant's  answer,  saw  that  they 
were  merely  frivolous  and  entirely  unworthy  of  argmnent, 
it  would  treat  them  as  no  questions  at  all,  and  direct  the 
inquiry  as  if  they  had  not  been  raised.(x) 

§  1397.  Unless,  however,  the  other  question  raised  by 
the  answer  were  merely  frivolous,  even  though  the  defend- 
ant's contention  might  be  such  as  the  court  judged  nnllkeiy 
to  succeed,  an  inqairy  before  the  hearing — which  was  in  one 
case  described  by  Leach,  V.  C,  aa  "in  its  nature  an 
extraordinary  indulgence  to  the  plaintiff,  out  of  the  common 
course  of  proceedings,  "(y) — was  not  granted.(«) 

§  1398.  Accordingly,  such  rrferences  w&K  refused  in 
the  following  cases : — where  there  was  a  claim  for  com- 
pensation, (a)  even  though  the  defendant  submitted  to  com- 
plete his  contract  ;(&)  where  a  purchaser  insisted  on  laches 
as  a  defense  ;(c)  where  there  was  a  question  as  to  the  pro- 
ductiou  of  a  lessor's  title  ;((Q  and  where  there  was  a  ques- 
tion whether  there  was  any  snlwisting  contract (e)  "The 
role  was  quite  bbstinate,"  said  Lord  Eldon  in  the  last-cited 

(ti)  lBv.,»ln.;  Anon.*.Skelton,lV.  A  Wood,  IJ.  *  W^UDi  Son*  v.  UddeD,  1  T. 

B.,  617:  Bldridn  *.  Portar,  U  VcB.,  1S9;  A  C.  C.O,  Utt  woodT.  Hubn,  SB*.,  IIH. 

CoD>.  Ord.  XS.    Sm  alH>  BilwKM  T.  Brttt,  3  (■)  Gordon  t.  BkU.l  8.  *  8.,  IBO. 

V,AB.,ITT,  W  WlttavT.  Cottle,  ia.&S.,174;  Qordni 

(v)Le  GiSDd  T.  WUtebewl,  1  Biua.,SOe;  *.  Ball,  1  S    A  8.,  ITS;  Ponman  v.  MUl.l 

Cf.  BondT  OKlander,  MBeaT„Blg.  Bau.,  GTO. 

(w)  BlTtta  T.  KlmhlnC,  1  V.  A  U.  1;  Paion  (o)  Paton  *.  Ruan,  I  V.  AB.,U1. 

T.BoMn,  I  V.  *  B.  Wl;  Uou  t.  lUtttiswi,  (b)  t^wc  r.  Uannar*,  1  Her.,  U 

t  Vaa.j>ni  Wrlriit  v.  Bond, U  Vn., S9.  h)  Blflh  v. BlmUrat,  1  T.  A  B., l. 

.   M  Wllbv  *■  S>niB,  T.  *  B.,  TS;  Boebia  r.  (li)  Goraperti  T.  AdOd,  IS  Vca.,  17. 
M  HatiaDT.8lMW,311ur.,US. 
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case,  "that  a  reference  of  title  cannot  be  had  except  in  a 
case  where  there  is  no  question  but  of  title ;  and  this  must 
be  the  rule ;  for  otherwise,  we  should  fall  into  the  absurdity 
of  having  the  master's  report  upon  a  title,  and  a  subsequent 
decision  that  there  ia  no  subsisting  agreement."  (/) 

§  1399.  By  questions  of  title  are  meant  those  which  can 
only  become  properly  the  subject  of  adjudication  upon  the 
inrestigation  of  the  title,  although  they  may  not  arise  on 
the  abstract  taken  by  itself ;  so  that  where,  the  validity  of 
the  conditions  of  sale  being  admitted,  the  question  was  as 
to  the  application  of  them,  the  question  was  held  to  be  one 
of  title,  (fir) 

§  13S0.  Where  the  circumstances  were  anch  as,  on  the 
principle  already  stated,  to  justify  this  inquiry  on  motion, 
the  Court  of  Chancery  would  maJie  it  on  such  an  applica- 
tion, eren  though  the  question  in  dispute  might  be  one 
which  could  be  conveniently  disposed  of  at  the  hearing 
without  a  reference,(A) 

§  1331.  In  one  case,  where  the  defendants  by  their  an- 
swer set  up  inability  on  the  part  of  the  plaintiff  to  make  a 
title,  and  further  that  he  has  not  done  so  within  a  period 
specified  by  the  contract  for  that  purpose,  and  had  also  de- 
livered a  notice  to  rescind  the  contract,  Tnmer  and  Knight 
Bruce,  L.  J.  J.,  affirming  the  decision  of  Stewart,  V.  C, 
held  that  the  defendants  were  not  entitled  to  more,  before 
the  hearing,  for  a  reference  as  to  title  according  to  the  con- 
tract, and  when  first  shown,  without  prejudice  to  any  ques- 
tion in  the  cause.  Turner,  L.  J.,  expressed  a  doubt  whether 
defendante  could  ever  so  move  successfully.  (7^ 

%  1333.  (3)  An  inquiry  as  to  title  might  also  be  made  on 
motion  before  answer,  where  the  vendor,  being  plaintiff, 
tindertook  to  do  all  such  acta  for  the  purpose  of  executing 
what  the  court  should  think  right,  as  if  the  answer  had 
been  pat  m,{j)  and  it  being  admitted  at  the  bar  that  there 
was  no  other  question  than  that  of  title.(A)  Where  such 
an  admission  was  not  made,  the  motion  was  refnsed.(2) 
Nevertheless  in  one  case  Shad  well,  V.  C,  held  that,  after 
such  a  reference,  the  defendant  might  by  his  answer,  which 

If)  1  Mar..  IW.  UtnlBS  Co.,  Limited,  S  De  G.  J.  A  3.,  m, 

(a)  X&cbD,  S  Ha.,  ISS,  IBI.  SK. 

(A)  CniUnirT.  FligM.  i Ua., MS.  U)  Bklauuuio t.  Lnmler,  1  V.  *.  a  tU. 

(t)  B«WIt7|>M  Fedra  Noitt  I>«1  B«r  Gold       (t)  Bes  per  Lord  Eldonln  1  Her.,  SO. 
(1)  Hatuwwi  T.  Dana,  S  Mer.,  tm 
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waa  called  for  by  the  plaintiff,  make  any  defense  lie  pleased, 
and  was  not  confined  to  the  qaeetion  of  title.(m)  "It  does 
not  appear,"  said  the  Vice  Chancellor,  "  on  the  face  of  the 
order  of  reference,  that  the  defendant  did  not  object  to  the 
order  being  made,  or  that  he  said  that  there  was  no  objec- 
tion as  to  title,"(w)  It  would  seera  from  this  that  the  order 
should  have  been  prefaced  with  such  a  declaration. 

§  1333.  In  the  case  of  Phillipson  v.  Gibbon,  (o)  the  pro- 
priety of  the  vendor  taking  the  earliest  possible  opportunity 
of  obtaining  the  reference,  where  only  title  is  in  question, 
was  plainly  intimated  by  James,  L.  J.  "  In  almcwit  evoy 
case,"  said  his  Lordship,  "  It  is  the  duty  of  a  vendor,  where 
there  is  no  question  but  that  of  title  between  hiin  and  the 
purchaser,  to  avail  himself  of  the  opportunity  of  having  an 
immediate  reference  as  to  title  and  so  saving  a  multiplica- 
tion of  unnecessary  costs,  (^) 

§  1334.  The  inquiry  as  to  title  is  now,  it  is  conceived, 
obtainable  either  under  Ord.  XXXIII.,  which  provides  that 
"  the  court  or  a  judge  may,  at  any  8tage(?)  of  the  proceed- 
ings in  a  cause  or  matter,  direct  any  necessary  inquiries  or 
acconnts  to  be  taken,  notwithstanding  that  it  may  appear 
that  there  is  some  special  or  further  relief  sooght  for,  or 
some  special  issue  to  be  tried,  as  to  which  it  may  be  proper 
that  the  cause  or  matter  should  proceed  in  the  ordinary 
manner  ;"(r)  or,  in  an  appropriate  case,  under  the  eleventh 
rule  of  Order  XL.,  providing  that  "any  party  to  an  action 
may,  at  any  stage  thereof,  apply  to  the  court  or  a  judge  for 
such  order  as  he  may,  upon  any  admiBsion(£)  of  facts  in  the 
pleadings,  be  entitled  to,  without  waiting  for  the  determi- 
nation of  any  other  question  between  the  parties.  *  *  * 
Any  such  application  may  be  made  by  motion,  so  soon  as 
the  right  of  the  party  applying  to  the  relief  claimed  has 
appeared  from  the  pleadings.  The  court  or  a  judge  may, 
on  any  such  application,  give  such  relief,  subject  to  such 
terms,  if  any,  as  such  court  or  judge  may  think  fit."(0 

§  133<f.  liie  order  for  reference  is  not  strictly  coined 
to  an  inquiry  whether  a  good  title  can  be  made,  but  may 

(ml  Emery  t.  Pickerlnv,  II  81m.,  E83.  <r)  Compare  Coniol.  Ord.  XX..  iDd  Me 

(n)  IS  Sim.,  SBt.  Ord.  I.  r.  S;  aiao  Ord.  XXXVL  r.  6. 

(oi  !..&.,«  Cb-.tXi.  <t)  Bee  SrmoBdi  t.  JenUna,  H  W.  B.,  HI. 

(p)  T..K.SC1I.,  as.  (n  TlnjQdgeofflrettnstaiteehuBdtoae' 

(a)  For  form  DrjDdKmenl  where  tbefnqnln  UonealomkUiieornifiuliiguciiilaawer 

1*  directed,  see  ^ton,  1S8T.                       •  tbla  rale.    Uellor  v.  SldebotWm,  o  Cb.D.i 

aisic.  A.) 
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extend  to  everything  that  appears  to  be  connected  with 
the  title.(u)  It  should  therefore  include  an  iuqniry  as  to 
the  time  at  which  a  good  title  was  shown,('C)  unless  for  some 
reason  stated  at  the  time — e.  g.,  that  the  contract  itself,(M) 
or  the  plaintifE's  right  to  8pe>cific  performance, (a;)  has  been 
disputed— and  by  the  express  direction  of  the  court,  this 
inquiry  was  omitted,  (jr)  As  this  inquiry,  if  to  be  made  at 
all,  should  be  directed  at  the  original  reference,  the  court 
has  refused  to  direct  it  subsequently  on  a  second  motion.(£) 

§  1336.  On  the  same  principle,  the  inquiry  may  extend  to 
whether  it  appeared  by  the  abstract  that  a  good  title  could 
be  made  •.{a)  and  on  the  like  ground,  an  inquiry  was  in  one 
case  added  whether  the  defendant  objected  at  any  time  to 
the  want  of  evidence  as  to  the  identity  of  the  premises  ;  but 
■an  inquiry  whether  the  abstract  was  perfect,  and  if  deficient, 
in  what  respects,  and  whether  it  was  ever  perfected,  was 
considered  to  be  not  so  connected  with  the  title  as  to  be 
added  to  the  reference.(&) 

§  1337.  The  inquiry  may  be  limited  in  any  manner 
appropriate  to  the  circumstances  of  the  particular  case,  as, 
for  instance,  by  directing  that  regard  is  to  be  had  to,  or  that 
the  inquiry  is  to  be  made  subject  to,  specified  requisitions 
or  declarations,  (c) 

§  133S.  In  Harnett  V.  Baker,(d)  the  court  (Malina,  V. 
C),  having  come  to  the  conclusion  that  a  condition  of  sale 
restrictive  of  the  title  was  not  binding  on  the  purchaser,  on 
the  ground  that  it  was  founded  on  an  erroneous  statement 
of  facts  which  tiie  vendor  was  bound  to  know  was  erroneous, 
held  that  the  vendor  (plaintiff)  must  either  take  an  open 
reference  of  this  title  (which  he  refused),  or  have  his  bill 
dismissed  with  costs. 

I  1339.  The  inquiry  is  whether  the  vendor  can  make  a 
good  title,  not  whether  he  could  do  so  at  the  date  of  the 
contract ;  and  therefore,  when  one  of  the  inquiry  has  been 

(B)  Jenntnn  t.  Hopton,  1  HuL.ail;  Beti-  pnotloe  on  ihla  point  wu  aomewtuil  Tnrt. 

ueltT.RMw,!  Ee.,«je:  KonctilT.Fllzger-  >bJfl.    Hoh  T.  Haitbewi.SVM  .slBj  Glbion 

kid.  2Dr.  ft  WkT.,  (3.    8m  too  Ovdje  T.  Claika,  2  V.  ft  B.,  lot 

CommtHlaner*  of  Pabllo  Waiks,  18  W.  B.  (i)  Byde  T,  Wioughton.  8  Sad.,  S78. 

UOS.  to)  WrlrblT.Bond,)!  Yea.,  S8;Honilblow 

(vl  8«toii,  UeiiUOS.    Bee  Follow*  T.  Am-  t.  Sblrlef,  Beaton, ISSe:  JennlBHT.Hoptoo, 

coui,  s  bmt.,  tat.  1  HKd„  til, 

W  OlbbODST.Kortb-KMleniMetropolltui       m  BcmiieHT.  Becs.lKe.,  40M08-B. 
Airlum  DIatrM,  11  Bmv.,  1 ;  Honls  t,  WU-      (c)  Saul  t.  Bolton,  Seton,  nsfi;  BemDanl  t. 

—  a  Jnr.  M.  8,,ie8.  Holt,  Id.,  IsaS;  Hume  t  Pooock,  L.  R.  1  Ba., 

-  '"  4!S,«l,lCn,ini»ndsapt«,Hia)8,ISB8. 

'        (d>  L.  B.  30  Kq.,  W,  ». 


jcibyGoOl^lc 


626        FRY  ON  BPEOIFIO  PERFORMANCE  OF  CONTRACTS. 

directed,(e)  he  may  make  out  his  title  at  any  time  before 
the  certificate,  and  if  he  can  do  so  he  will  be  entitled  to  a 
judgment  or  order  in  hie  favor,(/)  at  least  where  there  has 
been  no  unreasonable  delay,  and  time  is  not  material.(p) 

§  1340.  The  Court  of  Chancery  often  allowed  time  for 
the  completion  of  the  title :  in  an  old  case  it  more  than 
once  allowed  the  vendor  time  to  get  an  act  of  Parliament  ;(A) 
and  where  npon  the  face  of  the  contract  it  appeared  that 
there  was  a  difficulty  in  the  plaintiffs  title.  Lord  Hatherley 
(then  Wood,  V.  C.,)  refused  on  demurrer  to  stop  a  suit  for 
epecific  perfoi-mance,  on  the  ground  that  the  act  of  Parlia- 
ment contemplated  had  not  been  obtained.(«)  So,  in 
another  case,  the  court  allowed  the  vendor  time  to  procure 
a  small  part  of  the  estate  ;{j)  and,  in  another  case,  allowed 
a  limited  time  to  procure  the  concurrence  of  an  assignee  in 
insolvency.  (A) 

§  1341.  The  court  grants  indulgence  in  point  of  time  for 
getting  over  any  difficulties  in  matters  of  conveyance,  as 
much  where  the  vendor  is  the  plaintiff,  as  where  the  pro- 
ceedings are  instituted  by  the  purcha8er.(Q 

§  1349.  But  this  indulgence  will  not  be  granted  where 
the  defect  to  be  remedied  was  known  to  the  vendor  or  his 
agent,  and  was  concealed  from  the  purchaser ;(?»)  nor  whrare 
there  has  been  great  delay,  and  there  is  no  probable  chance 
of  the  difficulty  being  got  over  in  a  short  time  \{n)  so  that  a 
purchaser  under  the  court  would  be  discharged  if  it  appeared 
requisite  to  his  title  that  an  account  should  first  be  taken 
in  an  action  to  be  instituted,  (o)  or  that  an  action  shonld  be 
instituted  to  try  whether  certain  devisees  were  trustees  for 
the  seller  or  not.(^) 

§  1343.  Kor  wUI  the  court  grant  additional  time  where 
the  vendor  proposes,  not  to  cure  a  defect  in  the  title  which 
he  had  at  the  sale,  or  to  produce  fresh  evidence  in  support 
of  it,  but  to  get  an-entirely  new  title :  for  the  court  will  not 

^€l  Qaeallousu  to  Umond  dalKf  may,  It  (1)  DcTSnlih  v.  Brawn.  M  L.  J.  Cli.lSi 

Ii  conMlTSd,  b«  pioMrljr  niued  on  tbc  ap-  (t)  ciuinberlatD  r.  Lee.  10  Sim.,  M4- 

pUCktlOB  tat  the  inquiry.  (i)  Sldebotluun  t.  Barrlngton,  4  But.  IIO. 

ly)  Banoet^t^^^saT.  Cany^,  SBro^c.  C,  See  too  on  thli  point.  Be  BanlBter,  IS  Cb.  D., 

v«i,«" 

BUH.  11  vei.,Ha.  imiuaioyy. 

juicfom  *.  nic,  1  p.  wms..  tna.  t  uy..  3se. 

.  .     rfird  Slomlon   t.  Umt*.   clMd  3  F.       (n)  Fruer  t.  Wood,  S  Bea*.,  W, 
mat.,  ^isa.    aeealaoLotdBraybrakeT.  Ins-      id)  Hasennli*.rallan,3  HolL,  Sai, 
taa,  S  Vea.,  417,138;  Coffln  T.  Caapcr,14  Vea.,       (p)  Nael  T.  Boy.  Bt.  l.«on.  Vend.,  Vt. 


Qlynii,SSiii.ft.Q.. 
B.  C.  1  B. 


V««.,«B,aiidliiSelon  t.  Slade,  7  Vea.,979;  11)  Dak«  of  BMOftut  T. 

Wynn  t.  Ifornn,  T  Vet-.tK,  SIS;  Vancou-  SIS 

T«ry.  BllH.ll^e>.,tU.  fm)  Dalby  y.  Pallen,  t 

S)  Lancfom  *.  nic,  1  p.  Wma..  «U.  A  Uy..  3Se. 

)  Lord  SlooTton   y.  Umt*,   ClMd  3  F.  (n)  Fraaer  y.  Wood,  S  I 

_    _     —     . ....           iy.nSlon, 

Boy,  Bt.  Ii< 
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force  a  buyer  to  take  an  estate  from  a  vendor  who  is  neither 
owner  of  it,  nor  possessed  of  the  power  by  the  ordinary 
course  of  legal  proceedings  to  make  himself  so ;(;)  for  it  is 
not  the  purpose  of  the  court  to  enable  one  man  to  sell 
another  man's  e3tate.(r)  As  to  this  point,  it  was  in  one 
case  decided  that  a  title  from  possession  defeasible  by  the 
crown  on  account  of  the  alienage  of  the  original  owner, 
cured  by  a  grant  from  the  crown  whilst  the  question  was  in 
the  master's  office,  was  the  same  title,  and  the  purchaser 
was  compelled  to  take  it.{s)  And  the  fact  that  the  vendor 
may  have  had  no  title  to  a  small  part  of  the  estate  at  the 
time  of  sale,  and  subsequently  purchases  it,  will  not  make 
the  title  a  new  one  mthin  this  rule.{^) 

§  1344.  But  even  where  the  vendor  has  no  title  at  all  at 
the  time  of  sale,  so  that  the  purchaser  may  withdraw  if  he 
choose,  yet,  if  he  acquiesce  in  steps  taken  by  the  vendor  to 
get  in  the  estate,  he  will  thereby  have  waived  the  want  of 
mutuality,  and  be  bound  to  accept  the  title,  if  made  out  at 
the  trial  or  other  necessary  time.(w) 

§  1343.  The  inquiry  as  to  title  takes  place  in  the  cham- 
bers of  the  judge,  and  the  result  is  embodied  in  a  certificate 
of  his  chief  clerk,  which,  when  approved  by  the  judge,  is 
signed  by  him,  and  filed  in  the  central  office  of  the  court.(») 

§  1346.  Evidence  by  affidavit  of  matters  of  fact  materi^ 
to  the  title  is  admissible  under  a  reference  of  title.(M) 
Accordingly  where,  under  such  a  reference,  after  the  con- 
veyancing counsel  had  given  his  opinion  in  favor  of  the 
title,  but  before  the  certificate  had  been  actually,  signed,  a 
very  serious  defect  of  title,  not  in  any  way  disclosed  or 
raised  by  the  abstract,  was  discovered  by  the  purchaser's 
inspecting  the  property,  evidence  of  the  matters  so  dis- 
covered was  admitted.(a;) 

§  1347.  Whatever  can  be  done  in  chambers  upon  a 
reference  as  to  title  under  a  judgment  where  the  contract  is 
established,  can  be  done  upon  proceedings  under  the  ninth 
aection  of  the  vendor  and  purchaser  act,   1874,   already 

Cg)  TeadrlDi  T.  LodiIdd,  !  Eq   Cu.  Abr.,       <ti)  Dut,  Vend.  (Bth  ed.).  109B;  Ord.  LXi. 

«8U,pLB;  Huennlai.  rkliaD,ai(Dll.,Gei.        Aa  tt>  obJecUnv  to  tbe  oenia<an  befiira  It  K 

(r)  Cluunberlklu  T.  Lee,  10  Blm..  4U.  -' -"-"-- ^-^ " 


Un«  to 

it)  EjMon  T.  Slnra  '  ~ 

in  Ctuunbtrlaln  t. 


(f)  Cluunbeflklu  T.  Lee,  10  Blm..  4U.  ■Igped  1^  the  Jndge,ieeParrT. 

£^  E;MonT.  HlmiDDiu,IY.  AC.  C.  C,  eOSi    IDre—    — 


{rtCL„ ._ 

iv)  BoEgutT.Scolt.lR.&Hr3  29S;BKUi-  D.,6in. 

bnrr  *.  flClober,  >  Y.  A  C.  C,  C.,  M.    Me  (x)  PblUlpBon  T.  GlbboD,  L.  B.  6  Ch.,  4W. 
,iau«,il**T.  ua.uid  Hoirell V. GoodfeM, 
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referred  to.{y)  That  act  enables  the  parties  in  such  cases 
to  dispense  with  the  formal  pleadings  of  an  action,  and  at 
once  to  put  themselves  in  chambers  in  exactly  the  same 
position  in  which  they  would  have  been,  and  with  all  the 
rights  which  they  would  have  had,  under  the  old  form  of 
decree.  (2) 

g  1348,  The  certificate  should,  it  seems,  be  on  the  fact 
of  title  aye  or  no  :  and  accordingly  it  is  improper  to  certify 
that  a  defendant  with  the  concurrence  of  a  third  party 
could  make  a  good  title,(a)  or  that  he  could  do  so  subject  to 
the  performance  of  certain  conditions  ;(6)  but  where  the 
certificate  is  against  the  title,  it  should  state  the  precise 
points  in  which  it  is  defective.(e) 

§  1340.  If  any  party  is  dissatisfied  with  the  certificate 
as  filed,  he  must  apply  (by  summons  or  motion)  to  dis- 
charge or  vary  it  within  eight  clear  days  from  the  filing ; 
otherwise,  at  the  expiration  of  that  time  it  becomes  binding 
on  all  the  parties  to  the  proceedings,  and  will  not  after- 
wards be  opened  except  upon  special  gronnA8.{d) 

§  13AO.  If  the  certificate  is  in  favor  of  the  title,  and 
either  no  application  to  discharge  or  vary  it  is  made,  or 
such  application  fails,  specific  performance  will  generally 
be  ordered  at  the  hearing  (original  or  on  further  considera- 
tion, according  to  the  stage  at  which  the  reference  was 
directed),  of  the  action.(e)  After  such  an  application  has 
failed,  it  seems  that  no  other  objection  to  the  title  can  be 
made.(/)       . 

Under  the  old  practice,  where  the  report  was  in  favor  of 
the  title,  but  the  court  thought  it  too  doubtful  to  force  on 
a  purchaser,  the  court  might  dismiss  the  biU  without  allow- 
ing the  exceptions,  (f;)  and  either  with(A)  or  without(t)  costs, 
as  the  court  might  think  right. 

§  13S1.  Where  the  court  varies  a  certificate  in  fevor  of 
the  title, (j')  or  refuses  to  vary  one  against  it,(i)  and  the  ven- 

(V)  Bnpra,  J  1108.  '/)  Brooke  v.  Anon.,  i  Had.,  US.    Ai  » 

(1}  Re  BurroUBbi.  LTDn  uid  Seiton,  EOh.    the  effact  of  &  dlrecUcui  Uut  the  TendOf  >b)Ul 

D.,  sot.  cODyey,  wemnton  y.ElrwooA,  L.  B.aCta., 

..,    . 1.  _    I T  M —     irn  ^y; 

m.       tn)  BICkDBT  V.  HUner,  1  H&.,  S7S  n. 


8M.  "' V.'CfflndJulyTisTS^cKeaft 

«)  See  Dut,  Vend.  PGtta  ed.),  UN.    Con- 
■Uw  Jeodwlne  t.  Aloock,  1  MtUL,  SSI. 
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■do^  desires  to  have  an  opportunity  of  making  out  a  better 
title,  the  certificate  Is  generally,  upon  the  hearing  of  the 
application  to  vary,  referred  back  to  chambers  for  review  ;(Q 
and  the  vendor  will  be  allowed  a  reasonable  time  within 
which  to  remove  the  objection,  (m)  On  the  other  hand, 
when  the  matter  has  gone  back  to  chambers,  and  a  new 
abstract  of  title  has  been  delivered,  further  objections  may 
be  brought  in.  (m) 

§  1353.  The  Court  of  Chancery  referred  back  the  ques- 
tion of  title  where  the  master  (now  represented  by  the  chief 
clerk)  was  satisfied  with  evidence  of  a  fact  with  which  the 
court  was  not  satisfied,  the  vendor  offering  to  produce 
further  evidence  ;{o)  also  where,  by  expressing  an  opinion 
in  favor  of  some  part  of  the  title,  the  master  had  prevented 
the  vendor  from  showing  that  the  title  was  good,  even  sup- 
jKwing  that  part  not  to  be  so.(^) 

When  the  report  (now  the  certificate),  was  against  the 
title,  and  the  defect  was  cured  at  the  hearing  on  further  di- 
rections, the  Court  of  Chancery  compelled  specific  perform- 
ance,(j)  without  giving  time  for  further  proceedings:  but 
if  there  was  a  question  whether  the  defect  was  in  part 
cured,  the  court  would  refer  it  back  to  the  master  to  review 
his  report  with  the  additional  circumstances. (r.) 

§  1333.  In  a  case  where  the  certificate  was  against  the 
title,  but  it  appeared  that,  since  the  contract,  the  purchaser 
had  by  his  own  act  acquired  the  means  of  curing  the  de- 
fect, the  court  refused  to  dismiss  the  vendor's  bill.(«) 

§  1394.  Bat,  generally,  if  the  certificate  is  against  the 
title,  and  either  no  application  is  made  to  discharge  or  vary 
it,  or  such  application  fails,  the  action  will  be  dismissed.(^ 

§  1359.  In  one  case,  where  the  vendor  was  plaintiff  and 
a  deposit  had  been  paid,  the  vendor  was  ordered  to  repay  it 
with  interest  at  four  per  cent,  and  it  was  declared  that  the 
purchaser  was  entitled  to  a  lien  on  the  estate  for  the  deposit 
and  interest,  and  also  for  his  costs  of  the  action,  with  liberty 

(t)  CarlliiK  V.  night,  i  Ph.,  ns.  618.    Ct  (g)  Pa  ton  t  Rn«*rt,aiIad..!H 

fihodMf.  Ibbeuon,  4  Da  O.  H.  A  U  .  TST.  (r|  EtdalLa  v.Stephenaan.e  Mud  ,SW. 

(m)  FarUnaD  *.  MUl,  ]  S.  ts  My.,  BW.  (»)  Huma  v.  Foooek.  L.  R.  1  Kq.,  0*1;  oC 

(n)  Sae'Brookev.  Anon  ,1  Mwl .  2i«.  Uiirrell  v  Ooodfeir.  1  DeU.  F.  *  J.,  tn. 

(0)   Andrew*.  Andiew.Stflm.,  MO.  (0  See  narl,  Vanil.  (Dth  e<I.).  ml ;  Prattr 

Ip)  Zgtrtoa  T   Jonea,  S  Sim..  3K;  S.C.I  T.  SallT.M  Bear.,  SIS.    DiatlsaalBh  Oe'lvsT. 

B  *  Mt  ,«H;  Portaun  *.  UIJI.  1  R.  &  Hv.,  CammlwlDDcra  of  FaWa  -S  urki,  Ifl  W.  B., 

«M:nideaT.  Hooker,  tUer.,4M.    Seealao  llOB. 
deodwlne  T.  Aloock,  l  Hid ,  MT. 
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to  apply  at  chambers  to  give  effect  to  the  Hen,  and  there- 
upon the  bill  was  dismissed,  with  coBts.(«) 

g  1356.  As  an  ordinary  rule,  costs  are  given  not  to,  but 
against,  a  vendor  np  to  the  time  at  which  he  has  first  shown 
a  good  tit]e.(c)'  But  there  is  also  another  general  rnle,  that 
if  a  purchaser  has  taken  certain  objections  to  the  title  of  the 
vendor,  and  those  objections  which  have  been  the  cause  of 
the  litigation  are  overruled,  the  vendor  will  be  entitled  to 
his  costs,  and  the  purchaser  will  not  escape  paying  them  by 
reason  of  some  evidence,  the  want  of  which  was  never  the 
subject-matter  of  dispute  between  them,  not  having  been 
supplied  until  the  title  was  investigated  in  chambers.(M) 

And  where  a  defendant  prevented  the  plaintiffs  (vendors^ 
from  obtaining  the  usnal  reference  as  to  title  on  interlocn- 
tory  motion  by  setting  up  defenses  which,  at  the  hearing, 
he  failed  to  establish,  he  was  oi-dered  to  pay  the  plaintiffs* 
costs  up  to  and  inclusive  of  the  hearing.  (^3;) 

§  1337.  In  the  inquiry  as  to  the  time  when  a  good  titl& 
was  shown  is  involved  the  question,  what  is  showing  a  good 
title.(y)  In  relation  to  this,  two  distinctions  are  to  be  borne 
in  mind,  the  one  between  questions  of  title  and  of  convey- 
ance, the  other  between  questions  of  title  and  of  evidence. 

§  139S.  As  to  the  first,  the  rule  was  thus  stated  by  Lurd 
Eldon  in  Lord  Braybroke  v.  Inskip  -.{z)  "As  to  the  question 
whether  the  abstract  was  complete,  the  abstract  is  complete 
whenever  it  appeai-s  that,  upon  certain  acts  done,  the  legal 
and  equitable  estates  will  be  in  the  purchaser.  That  may 
be  long  before  the  title  can  be  completed."  So  that  a  good 
title  is  shown  when  it  appears  from  the  abstract  that  the 
vendor  has  the  whole  equity,  and  in  what  persons  the  oat- 
standing  portion  of  the  legal  estate  is  vested.{a)  The  acta 
to  be  done,  of  which  Lord  Eldon  speaks,  most  be  confined 

(h)  Turner  t.  Hu-rlo((,  L.  R.  3  Eq..  7*4.  (f)  Bm  |{  1^1, 13ei. 

le)  Pbllllpson  t  Ulbbon,  L.  R  S  Cb.,  4S4.  (i)  8  Ve>  ,  4S8. 

{B)  S  V,  Oi.    Cr.  Bridget  T.  LoDgmkn,  U  (a\  AT>rae  <  Browot,  It  Sim..  3n3;  Cia- 

B«aT..ST.  berwell  and  Soiilli  LoDitnn  Rulldiiuc  Soctnr 

O)  H;de  V.  Dallavay,  1  But.,  60S.  T.  Uolloway,  13  C>i.  U.,  754,  TS9. 

'  Deinand  a*  Mrtiig  reiation  to  the  qitetUon  of  eoiU.]  Wliere  a  P»r^  i»  entitJed' 
to  a  coDveTsnce  on  requeGt.  he  may  commeQce  an  a<:tioQ  for  fipeciflc  perform- 
ance without  previous  request.  Proof  of  previous  demand  in  equity  ia  only 
important  in  refereDce  to  cobIh.  The  party  liable  to  perform  is  put  in  Ih» 
wrong,  where  there  is  a  demand  and  refusal,  and  is  chargeable  with  cost*.. 
Bruce  ».  Tilson,  25  N.  Y.,  194;  see,  also,  Gray  v.  Daugberty,  25  Cal.,  !Mr 
Jones  y.  City  of  Pelaluma,  SO  id.,  230;  Morris  v.  Eoyl,  11  Mich.,  8. 
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to  acts  the  performance  of  which  the  vendor  can  enforce  in 
a  court  of  justice,  as,  for  instance,  by  calling  on  a  trustee  to 
convey  the  estate  vested  in  him.  Therefore,  where  an  estate 
tail  was  outstanding  in  a  person  who  had  consented  to  bar 
it,  but  was  not  in  any  way  a  trustee  for  tlie  vendor,  the 
court  held  that  the  title  was  not  made  out  till  the  recovery 
had  been  fully  perfected  (b) 

g  1339.  In  Esdaile  v.  Stephenson, (c)  Leach,  V.  C,  after 
consultation  with  Lord  Eldon,  laid  down  the  rule  "that 
where  a  necessary  party  to  the  title  was  neither  in  law  or 
equity  under  the  control  of  the  vendor,  but  had  an  inde- 
pendent interest,  niileBs  there  was  produced  to  the  master 
a  legal  or  equitable  obligation  on  the  part  of  the  stranger  to 
join  in  the  sale,  the  master  ought  to  report  agaiast  the  title  ; 
otherwise  where  a  necessarj'  party  to  the  title  was  under  the 
legal  or  equitable  control  of  the  vendor,  as  a  mortgagee, 
where  the  master  might  well  report  that  upon  payment  of 
the  mortgage  a  good  title  could  be  made." 

§  1360.  The  rule  is  further  illustrated  by  other  cases. 
In  one,  it  was  held  to  be  no  objection  to  title,  that  a  satis- 
fled  term  was  outstanding  in  a  lun&tic  against  whom  no  com- 
mission had  issued,  so  that  there  was  then  no  person  com- 
petent to  make  the  assignment  :((2)  and  in  another  case,  the 
legal  estate  of  a  moiety  of  the  property  was  ontstanding  in 
a  married  woman  or  those  claiming  under  her,  but  she  being  ■ 
nnder  the  order  of  the  court  to  convey  was  bound  by  it, 
and  became  absolutely  a  trustee  for  the  purchaser  under  the 
order  of  the  court :  the  title  was  therefore  held  good,  but 
without  prejudice  as  to  the  question  of  conveyance,  (e) 

§  1361.  It  appears  to  have  been  considered  by  Shad- 
well,  V.  C,  to  be  sufficient,  if  the  abstract  showed  that  the 
outstanding  legal  estate  had  been  formerly  vested  in  a  trus- 
tee for  the  vendor,  and  that  the  abstract  was  then  complete, 
though  a  supplemental  abstract  was  necessary  to  trace  the 
legal  estate.(/)  But  this  decision  seems  at  variance  with 
the  rule  enunciated  by  him  in  the  same  case,  of  which  one 
condition  is  that  the  abstract  must  disclose  in  whom  the 
legal  estate  is  vested,  not  in  whom  it  was  formerly  vested. 
And  accordingly  Lord  Gifford,  M.  B.,  held  that  where  an 

(»)  L«vlnv.  GiiH,lBaH.,SIB.  [<1  Jnmpaon  v.  Pitcher,  1  Coll..  IB. 

)d)  «  Had.,  MM.  (/)  ATUse  V.  Brown,  11  Sim.,  8(0. 

(if)  Bcrket«T  *■  Daub,  16  Vea.,  380. 
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abstract  only  showed  that  the  legal  estate  had  long  since 
been  vested  in  persons  who  would  be  trustees  for  the  ven- 
dor, but  did  not  show  in  whom  the  legal  estate  was  then 
vested,  the  defect  was  one  of  title  and  not  of  conveyance. (ff) 

§  1363.  A  distinction  has  also  been  taken  between  £^ow- 
inff  and  Toaking  a  good  title.  A  good  title  is  shown  when 
all  the  matters  essential  to  the  title  are  stated  in  the  ab- 
stract :  it  is  made,  when  those  matters  are  proved.(A) 

§  1363.  It  is  evident,  farther,  that  there  is  a  distinction 
to  be  drawn  between  matters  of  title  and  of  the  evidence, 
whereby  that  title  is  supported.  The  verification  of  the  ab- 
stract may  be  either  the  one  or  the  other :  thus,  the  verifica- 
tion of  the  deeds  stated  in  the  abstract  is  matter  of  evidence  ; 
whilst,  on  the  other  hand,  the  proof  of  a  fact  essential  to 
the  title,  which  can  only  be  proved  by  evidence  documentary 
or  oral— as,  for  example,  the  identity  of  a  person,  or  of  par- 
cels apparently  different  on  the  deeds — is  a  matter  of  title.(e) 

(g)  WjiuH  T.  Gnntfa,  I  Rau  ,  SSS.    See.    Kindenlej,  V.  C.Id  Oakdon  *.rika,U  W. 
fnrUiar,  M  to  whBl  Iikpeifbct  abstnict,  p«r   R.,  «Tlj  II  Jur.  N .  S.,  668. 
Wlraua.V.C.lnUorlqy  Y.CcM)fc,SHa.,lll;       1«>  Pur  t.  LoTegroTc.  4  Dtbw,  170,181. 
WMd  V.  Ghilrou,  11  W.  B.,  TM;  ud  per       (i)  Sbanrin  y.  Sbakapeu',  IT  Bmt.,  967, 
ITS;  vuM  ouappeal.GDe  0.1I.*Q,.UT. 
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CHAPTER  V. 

OF  INTEREST,  BENTS,    DETERIORATION,  AND  PAYMENT  INTO 
COURT. 

§  1364.  In  the  case  of  every  contract  of  sale,  the  ques- 
tion arises — At  what  time  does  the  property  in  the  thing 
flold  pass  from  the  vendor  to  the  purchaser  ?' 

In  the  case  of  a  contract  for  the  sale  of  real  or  chattel  real 
property  in  this  country,  the  answer  to  this  question  involves 
important  consequences,  some  of  which  it  is  proposed  to 
discuss  in  the  present  chapter.  It  will  be  convenient,  there- 
fore, briefly  to  consider  the  effect  of  such  a  contract  as 
between  the  parties  to  it. 

§  1369.  Where  such  a  contract  is  entered  into,  the  legal 
estate  in  the  property  passea,  not  by  the  contract,  but  only 
upon  and  by  virtue  of  the  execution  of  a  subsequent  formal 
deed  of  conveyance,  (a)  The  equitable  estate  or  beneficial 
ownership,  however,  passes,  as  between  the  contracting 
parties,  by  the  contract  it8elf(6)  but  only  sub  T/wdo,  or,  in 
other  words,  conditionally  upon  the  contract  being  ulti- 
mately completed  by  the  fulfillment  by  the  vendor  and 
purchaser  respectively  of  the  mutual  obligations  imposed 
on  them  by  the  contract.' 

(a)  See  Aiutlo'a  Jnrlsp  ,M8,  IWl-t;  and      ifi)  Per  Lord  W  eatbnr;  In  Row  t.  WatWD, 

.  „    „     ,,_,^_   ..    loff,  i,.c,e7a.    Cr.Kdwl "--  — 

D.,  ses,  uid  BDpn,  f  sn. 


pw'Qruit,H.  a.  In  FJudjHTV.  CDek«r,  II    10  U.  L.  C ,  STa.    Cf.  Edward*  v.  We*t,TCb. 
Vm..  *T.  D.,  ses,  uid  ar —   "" 


'  In  equity,  a  vendee  under  a  contract  for  the  sale  of  lands,  is  considered  as 
a  trustee  of  the  purchase  money  for  the  vendor,  who  ia  regarded  as  a  trustee 
of  the  land  for  the  former.  The  land  ia,  in  equity,  the  property  of  the  vendee, 
who  may  dispose  of  it,  or  incumber  it  in  like  manner  witL  land  to  which  he 
has  the  legal  title,  subject  to  the  righls  of  the  vendor  under  the  contract. 
Wing  V.  McDowell.  Walk.  Ch.,  175. 

*  Zmvudiattlg  upon  the  contrail  tovaTchaie,  an  eguilabU  ettate  aruet  in  tAe  Mn- 
dee.}  "The  doctrine  of  the  English  courts  is  necessary  to  give  effect  to  the 
principle  that,  in  equity,  immediately  on  the  contract  to  purchase,  an  equitable 
estate  arises  in  the  vendee,  the  legal  estate  remaining  iu  the  vendor  for  his 
benefit  Qualified  by  the  obligation  to  make  compensation  to  any  subsequent 
brmajide  purchaser,  who  has  paid  only  part  of  the  consideration  money,  for  all 
disbursements  made  before  notice,  the  rule  is  every  way  consonant  with  correct 
principles.  Such  indemnity  is  protection  pro  tanto.  The  rule  of  law  which 
deprives  a  subsequent  purchaser  who  has  contracted  and  accepted  a  convey- 
ance, and  paid  part  of  the  purchase  money,  in  good  faith  of  the  fruits  of  US 
purchase,  without  indemnity,  is  extremely  harsh,  and  often  oppressive  in  its 
application.     Mitigated  by  the  obligation  to  make  indemnity  for  paymenla 
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It  follows  (it  is  conceived)  that  upon  the  completion  of 
the  contract  the  condition  is  satisfied,  and  the  vesting  of  the 
equitable  as  well  as  of  the  legal  estate  becomes  absolute ; 
but  that  upon  the  contract  coming  to  an  end  in  any  other 
way  than  by  completion  the  equitable  estate  revests  in  the 
vendor.(c) 

§  1366.  It  is,  then,  important  to  inquire  what  are  the 
mutual  obligations  of  the  parties  to  a  contract  of  the  kind 
nnder  discussion.  It  is  submitted  that,  in  the  absence  of 
express  stipulation,  they  are  shortly  as  follows : — 

§  1367.  The  vendor  is  bound— 

1.  To  show  a  good  title  to  the  property  contracted  to 
be  sold. 
2   j  (a)  To  take  reasonable  care  of  the  property,  and 
1  (b)  to  pay  the  outgoings,  until  the  purchaser  takes, 
or  ought  to  take,  possession  of  it. 
3.  Upon  being    paid    the    purchase-money,  and  any 
interest  on  it  that  may  have  become  payable, 

(c)  to  execute  and  procure  the  execution  by  all 
other  necessary  parties  (if  any)  of  a  proper 
deed  of  conveyance  vesting  the  l^al  estate  in 
the  purchaser,  and 

(d)  to  pat  him  in  possession  of  the  property. 

§  1368.  It  is  in  regard  of  these  or  some  of  these  obliga- 
tions that  the  vendor  has  been  said  to  be  a  constructive 
trustee,  or  a  trustee  svh  modo,  of  the  estate  for  the  pur- 
chaser from  the  time  when  the  contract  is  constituted.((^ 

§  1369.  On  the  other  hand,  the  purchaser  is  bound — 

I.  As  soon  as  either  the  vendor  has  shown  a  good  title, 
or  he  (the  purchaser)  has  accepted  such  title  as  the  vendor 
shows  or  has, 

(o)  Sm  per  PlDmer,   H.   B,,  In  W»ll  t.  L.R.SH  L. , 388, 318, SM ;  per  J«m«],H.  R., 

IMKbt,  IJ.  3iW  ,(M.  Id  LTMcbt  t.  Sdrnvde,  1  Cb.  D.,  OM-SHl: 

Id)  See  »r  Flamer,  M.  IL,    Id   W«1I   t.  per  Jamea,  L.  J.,  In  Bajner  T.  Preal^  U 

Brlsbt,  1  J.  t,  W  ,  WO-SuSl  8b>W  T.  Foeter,  W.  B.,UO. 

ftnd  expenditures  before  actual  notice,  iu  operolion  is  nevertheless  frequently 
inequitftble.  A  party  who  seeks  the  enforcement  of  a  rule  of  this  nature  against 
another  who  ia  innocent  of  actual  fraud,  must  seek  his  remedy  promptly.  He 
may  lose  his  right  to  spedflc  relief  against  tbe  land  by  laches,  and  be  remitted 
to  the  unpaid  purchase  money  as  the  only  relief  Which  will  be  equitable." 
Dupue,  J.,  In  Houghwout  v.  Murphy,  22  N.  J.  Eq..  681. 
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(a)  to  pay  the  purchase-money,  and  any  interest 
on  it  that  may  have  become  payable,  and 

(b)  to  take  possession  of  the  property  (that  the  ven- 
dor may  be  relieved  from  all  fntare  liabilities 
incident  to  the  ownership.) 

2.  To  bear  the  loss  resulting  from  any  accidental  injury 
to  the  property  happening  after  the  contract  has  been 
constituted.  {«) 

In  regard  to  the  first  of  these  obligations  the  purchaser 
has  been  said  to  be  constructively  a  trnstee  of  the  purchase- 
money  for  the  vendor.(/') 

§  1370.  In  addition  to  the  above  obligations,  the  con- 
tract gives  or  may  give  rise  to  certain  liens — of  the  vendor 
for  unpaid  purchase-money,  and  of  the  purchaser  for  -the 
deposit  or  other  portion  of  the  purchase-money  paid  before 
completion,  but  these  really  result  from  the  non-perform- 
ance, in  some  resx)ect,  to  the  contract,  rather  than  from  the 
contract  itself. 

§  1371.  If  the  foregoing  statement  of  the  obligations  of 
the  parties  to  the  contract  of  the  kind  under  discussion  be 
correct,  it  follows  that,  where  the  contract  contains  no  ex- 
press stipulation  on  the  point,  the  transfer  of  the  possession 
of  the  estate  from  vendor  to  purchaser  ought  to  be  contem- 
poraneous with  the  completion  of  the  contract. 

In  practice,  however,  possession  is  often  taken  by  the  pur- 
chaser at  an  earlier  date,  in  pursuance  either  of  an  express 
term  of  the  contract,  or  of  some  extrinsic  act  of,  or  arrange- 
ment between,  the  parties.' 

§  1373.  Now  it  is  obviously  inequitable,  in  the  absence 
of  express  and  distinct  stipulation,  that  either  party  to  the 
contract  should  at  one  and  the  same  time  enjoy  the  benefits 
flowing  from  possession  of  the  property  and  those  flowing 


(a)  Sm  LvMgtt  V.  Bdwuda.  S  Ch.  D  ,  SOT; 
and  et.  Init  IB  H,  3.    DUUnirDlih  Cannier    ■ 
V.  HacphRiun,  S  Mos.  P.  C.  C.  SIi  aupim,  | 


'  PunJuue  <>fpropertii  pendenU  lite.]  Where  a  party  purchases  i>roperty  jxw- 
denie  lite,  he  ta  bouod  by  the  decree  made  againBt  hia  vendor.  It  is  not  neces- 
sary thai  he  should  be  madfi  a  party  lo  the  actioa.  Borrell  v.  Carpenter,  2  P. 
Wm*.,  482;  Garth  t.  Ward,  3  Atk.,  17S;  GaBkell  v.  Durdin.  2  B.  &  B.,  laO; 
Mmboii'b  App.,  TO  Pa.  Bt.,  S7;  Metcalf  t.  Puluertorft,  2  V.  &  B.,  206;  Snow- 
man T.  Harford,  37  Me.,  397. 
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from  possession  of  the  porchase-money.  The  estate  and  the 
purchase-money  are  things  mutually  exclusive.  "You 
cannot,"  said  Knight  Brace  (then)  V.  C,  in  a  case  ariaing 
ont  of  the  sale  of  some  slob  lands  in  Chichester  harbor, 
"have  both  money  and  mud."  And  bo  neither  party  can 
at  the  same  time  be  entitled  both  to  interest  and  to  Tents.(ff) 
§  1373.  The  general  principles  laid  down  in  the  prece- 
ding section  of  this  chapter  are-  of  primary  importance  in 
determining 

.  (1)  The  respective  rights  and  liabilities  of  vendor  and 
parchaaer  in  regard  of  interest  on  the  purchase-money 
and  the  rents  and  profits  and  outgoings  of  the  estate : 

(2)  their  respective  rights  and  liabilities  in  regard  of 
the  deterioration  of  the  estate  after  the  constitution  of  the 
contract ; 

(3)  the  right  of  the  vendor  to  have  unpaid  purchase- 
money  paid  into  court. 

The  application  of  these  principles  to  any  particular  case 
of  contract^may,  however,  be,  and  in  practice  usually  is, 
modified  by  express  stipulations  embodied  in  the  contract. 

§  1374.  With  these  preliminary  observations  it  is  pro- 
posed to  consider  the  rather  complicated  questions  which 
arise  between  vendor  and  purchaser  in  respect  of  rents, 
interest,  outgoings,  deterioration,  and  payment  into  court, 
nnder  the  following  heads,  viz. : 

I.  Where  the  vendor  is  in  possession  of  the  estate, 
either  by  receipt  of  the  rents  or  by  personal  occupation. 

II.  Where  the  purchaser  is  similarly  in  possession  of 
the  estate. 

1.  Where  the  vendor  is  in  possession. 
§  1375.  Where  the  contract  fixes  no  time  for  the  com- 
pletion of  the  purchase,  and  is  silent  as  to  the  rents  and 
interest,  there  primd  facie  the  vendor,  it  is  conceived,  is 
entitled  to  the  produce  of  the  purchase-money,  in  the  shape 
of  interest,  and  the  purchaser  has  a  corresponding  right  to 

(ir)  Ab  (0  manaii&l  flnao,  na  Oirilck  t.    SuI  Camden,  1  Cox.  HI ;  Cnddnn  t.  Site,  1 
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the  produce  of  the  estate,  in  the  shape  of  tenants'  rents  or 
occnpation  rent,  as  from  the  time  when  the  contract  onght 
to  hare  been  completed  and  the  transfer  of  possessioD  to 
have  taken  place  as  a  part  of  such  completion. 

§  1376.  Where,  as  is  usually  the  case,  the  contract  fixes 
a  time  for  completion,  there  primd  facie,  and  in  the 
absence  of  stipulation,  the  time  so  fixed  is  the  time  from 
which  the  purchaser  is  liable  to  the  payment  of  interest  and 
is  entitled  to  the  rents.  But  this  rule  must  be  taken  sub- 
ject to  several  exceptions.  (A) 

§  1377.  First,  where  the  interest  is  much  more  in  amount 
than  the  rents,  and  the  delay  in  completion  is  clearly  made 
out  to  have  been  occasioned  by  the  vendor,  the  court,  to 
prevent  the  vendor  from  gaining  an  advantage  by  his  own 
wrong,  gives  him  no  interest,  but  leaves  him  in  possesion 
of  the  interim  rent3.(2)  In  such  cases,  the  day  at  which  the 
interchange  of  properties  is  treated  as  taking  place  is  re- 
moved from  the  time  fixed  for  completion  to  the  time  at 
which  a  good  title  is  first  shown.(j*)' 

§  1378.  In  one  case,  where  a  vendor  had  retained  pos- 
session of  the  whole  of  the  estate  and  of  one-third  of  the 
purchase-money  for  fifteen  years,  and  the  delay  was  wholly 
due  to  his  wrongful  conduct,  Plumer,  M.  R,,  not  feeling 
himself  justified  in  removing  the  time  for  the  interchange 
of  properties  from  the  time  fixed  for  completion,  endeavored 
to  meet  the  equity  of  the  case  by  giving  the  purchaser  the 
whole  of  the  rents  and  interest  on  one-third  of  Xh%  rents  in 
each  year  from  the  time  of  their  accruing.  (>Ir) 

g  1370.  Secondly,  where  the  title  is  made  out  in  cham- 
bers, the  day  when  the  title  is  made  out  is  the  day  on  which 
the  purchaser  comes  under  an  obligation  to  complete. 
Hence  up  to  that  day,  the  vendor  is  entitled  to  the  rents, 
and  the  purchaser  to  interest  on  the  deposit  paid  to  the 
vendor ;  and  from  that  day  the  purchaser  takes  the  rents 

(ft)  ConiiderBlBluT.TxMrdBokeb;,  3Sw.,  Kogen,  6  UMU 136.   It«««mg  pnvlamly  u 

tU,  SM;  CmrroduB  t.  Bbarp,  30  Benv  ,  X;  have  been  held  Uut  InlareM  neceeurlly  ran 

WM«T. IUxwell{No. 3),  NBeaT.iSfiOi  uid  horn tbedMetorcompletloD.    SoeWibanv. 

■«eBnpn,MlSSg,lSTl.  Clapham.  IJ.  ft  W..tti  parFlnjuer,  U.  K., 

(0  BidebB  T.  ateplMDeOIi,  I  8.  *  S.,  131.  in  BoMod  t.  'Todd,  1  8w.,  160. 

U)  JonM  T.  Undo,  t  Biua.,  118 ;  FaloD  v.  m  Burton  t.  Todd,  1  Sw.,  15E. 

'  Bee  Sohier  v.  WUliwnB,  3  CurOs  C.  C,  195;  Springle  t.  Bhields,  17  Ala., 
995.  It  is  to  be  uid  tliat  mheneTer  iDterest  is  recoTerable  M  law,  the  courts  of 
cbanceiy  allow  iL    Crocker  t.  ClenienlA,  S3  Ala.,  296. 
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and  pays  the  vendor  interest  on  the  unpaid  balance  of  the 
pnrchase-mone  y.  (?)' 

,§  1380.  Accordingly  where  a  suit  was  instituted  for  the 
specific  performance  of  a  contract  to  buy  a  mill,  and  the 
decree  was  made  in  February,  1854,  but  a  good  title  was 
not  shown  till  December  of  that  year,  and  a  question  arose 
as  to  who  was  to  bear  the  expenses  and  outgoings  belonging 
to  the  mill,  and  to  the  repairs  and  sustentation  of  the 
premises  and  the  machinery.  Lord  Komilly,  M.  U.,  decided 

(A  PlDckeT.  CoTteUiiBto,  C.C.,3SB.    CC    JEniaKbt  t.  FliEnr*!  (>  nleof  arevanlon), 
IDr.  &Wu.,4S. 

'  Who  it  UaMe  for  repairs  and  loia  ?]  By  the  contract  of  sale,  the  vendee 
was  to  cut  no  timber  until  the  entire  price  had  been  paid.  Held,  that  the 
vendee  had  aa  equitable  rig-ht  to  auch  timber,  and  that  his  legal  ri^ht  dated 
from  the  time  that  he  fulfilled,  OT  offered  to  fulfill,  the  contract,  notwithstand- 
ing he,  or  some  cue  else,  bad  wrongfully  cut  such  timber.  Where  the  loss  is 
accidental,  aud  happens  entirely  wiUiout  the  fault  of  the  rendor  after  the  prop- 
erty has  been  sold,  such  loss  muat  be  sustained  by  the  vendee.  Thompson  v. 
Oould,  20  Pick.,  184;  Blem  v.  McClelland,  29  Ho.,  !J04:  HU!  v.  Cumberland 
Co.,  59  Pa.  St.,  474.  If  the  vendor  cannot  make  a  good  title,  and  a  loss  occurs 
after  a  sale,  the  vendor  must  sustain  the  loss.  Christian  v.  Cabill,  32  Or&tt.,  82. 
Where  an  accidental  loss  occurs  pending  a  contract  of  sale,  the  true  test  as  to 
which  party  should  bear  the  sale  is,  wdo  owned  the  property  at  the  dme  t 
Willis  V.  Culver,  107 Mass.,  614. 

ZmpraDnn«ite.]  A  purchaser  of  land  was  in  possession,  and,  on  a  bill  of 
specific  performance,  established  bis  right  against  the  vendor  and  a  subsequent 
purchaser  having  notice.  Held,  that  spectnc  performance  would  be  decreed, 
so  as  to  give  him  his  improvements.  Boyd  t.  Vanderkemp,  1  Barb.  Ch.,  873. 
In  a  case  where  a  vendee  makes  valuable  improvements  on  the  faith  of  a  con- 
tTBct,  but  specific  performance  is  denied  him,  compensation  for  such  improve- 
ments may  be  made  a  charge  on  the  land,  unless  Uie  equity  of  a  third  person 
has  intervened.  Alday  v.  Echols,  18  Ala.,  35S;  Hilton  v.  Duncan,  1  Coldw., 
818;  Evans  v.  Battle,  19  Ala,,  389;  Pitcher  v.  Smith,  2  Head,  208;  Cox  v.  Cox, 
69  Ala.,  691 :  Williams  v.  Champion,  t  Ohio,  169.  Story,  J.,  said  in  Bright  v. 
Boyd,  1  8tory,47S:  "It  appears  to  me,  speaking  with  all  deference  to  other 
opioioDS  that  the  denial  of  all  compensation  to  such  bona  fi^  purchaser,  in  such 
a  case,  where  he  has  manifestly  added  to  the  permanent  value  of  an  estst«  bj 
his  meliorations  and  improvements,  without  the  slightest  suspicion  of  any  in- 
firmity in  his  own  title,  is  contrary  to  the  flist  principles  of  equity.  Take  the 
case  of  a  vacant  lot  in  acity.  where  a  6ona.Afa  purchaser  builds  a  house  thereon, 
enhancing  the  value  of  the  estate  ten  times  the  original  value  of  the  land,  under 
a  title  apparently  perfect  and  complete.  Is  it  reasonable  or  Just  that,  in  such. 
a  case,  Uie  true  owner  should  recover  and  possess  the  whole,  without  any  com- 
pensation whatever  to  the  bona  Jide  purchaser !  To  me  it  seems  manifestly  un- 
just and  inequitable,  thus  to  appropriate  to  one  man  the  property  and  money 
of  another  who  is  in  no  default.  The  argument,  I  am  aware,  is,  that  tbe 
moment  the  house  is  built,  it  belongs  to  the  owner  of  the  land  hy  mere  opera- 
tion of  law,  and  that  he  may  certainly  possess  and  enjoy  his  own.  But  tills  la 
merely  stating  the  technical  rule  of  law,  by  which  the  true  owner  seeks  to  hold 
what,  in  a  just  sense,  he  never  had  the  slightest  title  to — that  is,  the  house.  It 
is  not  answering  the  objection,  but  merely  and  dryly  stating  that  the  law  so 
holds.  But,  then,  admitting  this  to  be  so,  does  it  not  furnish  a  strong  ground 
why  equity  should  interpose  and  grant  relief  !  I  have  ventured  to  suggest  that 
the  claim  of  the  bonaJUU  purchaser,  under  such  circumstances,  is  founded  in 
equity.  I  think  it  founded  in  the  highest  equity,  and,  in  this  view  of  the  mat- 
ter, I  am  supported  by  the  positive  dictates  of  tne  Roman  law." 
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that  these  must  be  borne  by  the  vendor  np  to  the  time  at 
which  the  purchaser  could  prudently  take  possession, 
which  is  the  time  at  which  a  good  title  is  shown,  and  after 
that  by  the  purchaser,  (m) 

§  1381.  Where,  however,  the  title  has  not  been  made 
oat  till  after  action  brought,  but  the  delay  has  arisen  from 
the  purchaser's  raising  other  points  which  made  the  action 
necessary,  then,  the  delay  not  being  the  fault  of  the  vendor, 
interest  will  run  from  the  day  fixed  for  completion,  (n) 

§  1383.  Thirdly,  where  the  contract  leaves  the  amount 
of  the  purchase-money  to  be  subsequently  ascertained, 
interest  will  not  begin  to  run  until  the  purchase-money  is 
actually  ascertained,  notwithstanding  that  the  time  fixed 
by  the  contract  for  completion  may  have  arrived  before  this 
is  done.  Thus  in  a  case  where  the  contract  provided  that 
the  price  should  be  determined  by  the  award  of  a  surveyor, 
the  Court  of  Appeal  in  Chancery  held  that  the  vendor  must 
pay  the  outgoings  up  to  the  date  of  the  award,  and  was  en- 
'  titled  to  interest  only  as  from  that  date,  although  the  con- 
tract also  contained  a  clause  providing  that  the  purchase- 
money  paid  at  a  time  which,  in  the  events  which  happened, 
arrived  more  than  fourteen  months  before  the  award  was 
made.(o) 

§  1383.  Fourthly,  the  purchaser  was  discharged  from  his 
prima  fade  obligation  to  pay  interest  on  the  unpaid  pur- 
chase-money where  the  purchase-money  has  been  appropria- 
ted by  liim  and  has  been  unproductive,  (p)  and  notice  to  this 
effect  has  been  given  by  the  purchaser  to  the  vendor,  (j) 
"Where  nothing  appears  to  occasion  the  delay,"  said  Lord 
Cottenham,  "the  rule  no  doubt  is,  that  the  purchaser,  who 
on  the  face  of  the  contract  is  under  the  necessity  of  paying 
on  a  certain  day,  seta  apart  his  money,  and  gives  notice  that 
it  is  ready,  interest  stops  from  that  time,  provided  it  be 
shown  that  he  made  no  interest  of  it."(r)  And  even  in  con- 
tracts by   railway   companies  taking  land   under   their 

M)  CftiTQduT.  Bli>rp,aDBeaV;,E6.  (ol  Fowell  t.  MartTr,  B  Tei.,  ItS;  Roberta 

W)  HODio T. Taylor.S  Kbc.  A  S.,  T18.  T.MuseT.IS  Vea..  HI:  Dtmii  t.  Uonibr.  < 

(0)  CatllDf  v.GreatNortbernBaliw&yCo.,  DeG.  «  Siii.,4Sl;  Howlana  T.  >-' — '-  ■  • — 

UW.R.,miSlL.T.N.S,17.    In  UUcue  B9j  Bweuti  C&dbI  Co.,  r.  V 
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compulsory  powers,  where  the  owner  makes  default  in 
completing  the  sale,  interest  will  cease  upon  appropriation 
of  the  purchase-money,  with  notice  that  it  is  unemployed.  (*) 

§  1S84.  The  geneml  role  which  we  have  been  discossing 
may,  of  course,  be  excluded  by  express  stipulation,  as  where 
conditions  of  sale  reserved  the  rents  to  the  vendor,  which 
was  held  to  exonerate  the  purchaser  from  the  payment  of 
interest  on  the  unpaid  purchase-money.  (^) 

§  1385.  The  contract  very  commonly  contains  a  condi- 
tion to  the  effect  that  the  purchaser  shall  pay  interest  from 
the  day  appointed  for  completion  from  whatever  cause  the 
delay  may  arise.  In  a  case  decided  in  the  year  1823,  Leach, 
v.  C,  held  that  the  mere  fact  of  the  delay  having  arisen  on 
the  part  of  the  vendor  did  not  release  the  purchaser  from 
the  obligation  of  such  condition,  and  that  accordingly  he 
was  bound  to  pay  interest,(u)  and  in  a  case  where  the  con- 
ditions of  a  sale  under  the  court  stipulated  for  payment  of 
the  purchase-money  on  a  certain  day,  and  that,  if  from  any 
cause  whatever  it  shoald  not  then  be  paid,  interest  should 
be  paid  at  £5  per  cent. ;  and  there  was  great  difficulty  and 
delay  on  the  vendor's  part ;  Lord  Langdale,  M.  B.,  ordered 
the  payment  of  interest  according  to  the  contract,  but 
without  prejudice  to  any  application  for  compensation.  (?]) 

§  I3§6.  However  in  another  case,  where  there  was  a 
stipulation  that  if,  by  reason  of  any  unforeseen  or  unavoid- 
able obstacles,  the  purchase  should  not  be  completed  by  the 
day  fixed,  the  purchaser  shpuld  from  that  day  pay  interest 
at  £5  per  cent,  on  his  purchase  money  and  be  entitled  to  the 
rents,  and  the  vendor  did  not  show  a  good  title  tUl  long 
after  the  specified  day,  Leach,  V.  C,  held  that  the  stipula- 
tion would  not  make  interest  run  before  the  time  when  a 
good  title  was  shown,  but  would  only  affect  its  rate.(«i) 

§  1387.  In  the  case  of  De  Viame  v.  De  Tisme,(a;)  the 
effect  of  such  conditions  was  very  elaborately  considered  by 
Lord  Cottenham,  and  his  lordship  held  that  a  condition  for 

(t)    B«feBt'*  Canal  Co.  t.  Wait,  iSBaar.,  don,  tut  the  only  qneattOD  that  arOMwaau 

mi.  to  Intentt. 

(Q  BiOiAe  T.  CbanipeiDOwiie,  i  CI.  A  Win.,  (w)  Honk  v.   Hniklwon,  i  Rasa.,  in,  n. 

B89. 6U.  Ttila  case  leemi  [mcoDe]l»i.b1e  with  tlM 

(u)  Badallg  t.  BtepbODMii,  1  S.  A  S.,  lai.  uma  V.  C  's  decUIOD  In  Eadallc  t.  Bta^m- 

SMl>ard8t.I.«onaHli' obserratlaiu  on  thia  son  (1  B.  A  9.,  lt9j,  eapra.  {  IB8S,add  Xord 

point,8L  Leott.  Vond.,  OMatieq.  8t  Ltwnarda  tbougbt  It  wnuur.    St.  Leon. 

(w)  arMnwood  1.  Chnrchll].  S  Bmt.,  OS.  Vend.,  S31. 

la inlf  caae  tbe pnnliaaer  lud  taken doimb.  (s)  IMac.  jt  G,.S36.  re*snin>tli«i)ad*10D 
of  Wigram,  V.  C,  IS  Jnr.,  aos. 
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the  payment,  in  case  of  delay,  of  interest  from  the  day 
appointed  for  completion,  from  whatever  cause  the  delay 
might  have  arisen,  did  not  apply  to  a  case  of  the  vendor's 
own  default,  but  that  in  that  case  interest  ran  only  from  the 
time  when  a  good  title  was  shown.  "There  are  two  ways," 
said  his  lordship,  "in  which  this  case  may  be  met  in  argu- 
ment and  upon  principle.  It  may  either  be  considered  that 
that  which  has  happened  is  not  within  the  contract,  that  is, ' 
that  the  party  never  did  mean  to  contract  that  he  would 
pay  interest,  although  he  might  be  prevented  from  having 
the  benefit  of  his  purchase  by  the  default  of  the  vendor, 
and  in  this  view  it  is  the  ordinary  case  of  doing  Justice 
between  the  parties,  an  event  having  arisen  which  was  not 
expressly  provided  for  by  the  contract ;  or  it  may  be  con- 
sidered that  interest  must  be  paid  upon  the  purchase-money, 
according  to  the  terms  of  the  contract,  although  the  vendor 
has  not  performed  his  part  of  the  contract,  and  the  pur- 
chaser has  been  thereby  exposed  to  damage  (the  damage 
being  the  difference  between  the  interest  and  the  annual 
value  of  the  property),  and  then,  although  this  is  a  de- 
parture from  the  terms  of  the  previous  contract,  which  the 
court  would  not  regard  as  a  bar  to  decreeing  a  specific  per- 
formance, yet  that  the  court  will  in  this  case  regard  it,  by 
giving  to  the  purchaser  compensation  for  the  loss  he  has 
sustained  by  the  non-performance  of  the  whole  contract  by 
the  vendor."(y)  "My  opinion,"  said  his  lordship,  incon- 
cluaion,(2)  "is,  that  the  vendors  being  in  default,  the  delay 
having  been  occasioned  by  their  not  performing  their  part 
of  the  contract,  are  not  to  exact  from  the  purchaser  the  pay- 
ment of  interest  until  the  time  they  shewed  a  good  title  on 
their  abstract :  the  effect  of  that  is  to  postpone  the  day 
agreed  on  for  the  completion  of  the  contract,  until  the  time 
when  the  vendors  put  themselves  right,  and  showed  their 
title  to  be  good  on  the  abstract.  The  result  therefore  is, 
-  that  untU  that  time  there  would  be  no  demand  to  be  made 
by  the  vendors  for  the  payment,  and  therefore  the  interest, 
which  was  to  stand  in  the  place  of  that  payment,  had  not 
commenced  to  run  :  it  did  run  when  they  shewed  a  good 
title,  and  not  before." 
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§  1S8§.  The  cases  at  common  law,  deciding  that  the 
exception  in  a  charter-party  as  to  pirates  will  not  be  held 
to  exempt  the  ownera  from  liability,  where  the  ship  has 
fallen  into  the  hands  of  pirates  by  the  master's  negli- 
gence,(a)  and  that  a  stipulation  in  a  bill  of  lading  exempt- 
ing the  carrier  Jrom  liability  in  respect  of  leakage  and 
breakage  will  yet  not  comprise  leakage  and  breakage  caused 
by  his  negligence  or  that  of  his  servant8,{6)  seem  to  fnmish 
close  analogies  with  the  decision  in  De  Visme  v.  De  Visme.{e) 
It  is  In  fact  an  instance  of  the  general  principle,  that  no 
man  shall  take  advantage  of  Ms  own  wrong. 

§  1389.  Still,  the  decision  in  De  Visme  v.  De  Visme  was 
an  innovation,  and  the  principles  which  it  applied  to  con- 
ditions of  the  kind  now  under  coneideratioa  have  not  been 
accepted  by  co-ordinate  authority{.i)  as  supplanting  the 
former  rule  of  the  court— which  was  and,  it  is  conceived, 
now  is,  that  such  conditions  are  to  have  effect  given  to 
them  according  to  the  natural  and  literal  meaning  of 
their  words,  except  only  where  there  is  bad  faith,  vexa- 
tious conduct,  or  gross  negligence — in  other  words,  some- 
thing amounting  to  will/itl  default — on  the  part  of  the 
vendor,  disentitling  him,  in  the  view  of  the  court,  to  the 
benefit  of  the  stipulation,  (e) 

§  1300.  Therefore  delay  arising  from  mere  accident,  or 
from  something  which  the  vendor  could  not  have  guarded 
against,  or  from  difficulties  occasioned  by  the  state  of  the 
title,  is  not  enough  to  exempt  the  purchaser  from  the  pay- 
ment of  interest  in  such  cases,  even  though  the  diflSculties 
may  be  such  as  to  justify  the  purchaser  in  refusing  to  com- 
plete till  they  are  removed.(/)  Indeed  it  may  fairly  be 
said  that  the  insertion  of  such  a  condition  in  a  contract 
shows  that  the  possOility  of  delay  arising  on  the  vendor's, 
no  less  than  on  the  purchaser's  part,  is  from  the  first 
contemplated  by  both  parties,  and  that  there  can  therefore, 
be  no  hardship  on  the  purchaser  in  holding  him,  subject 

(a)  Abbott  on  Shlpplos  <lttb  ed.),  tSO;  De  !»■.    Id  BobertsoD  v.  SkellOD  (11  Bmt.,  UD, 

Botbtcblld  T.  Royal  Hsll  bMsm  Packet  Ca,  I>ord  I.Aiigdale,  H.  S.,  ilmidT  obersd  Laid 

7  Ex.,  lie.  CoueDhaia'i  d«clitoii  la  Da  Vlua*  t.  De 

lb)  Fhlllipt  V.  Clark.  H  L.  J.  C.  P.,  IBS.  Tlame,  ubi  f>npra. 


lb)  Fhlllip>  v.  CUrfe.  9S  L.  J.  C.  P.,  IBS.  Tlame,  ubI  f>npra. 

(c)  1  Mac.  &  G.,  SSe  {e)  Bt.  Leon.  Vend.,  BSS.    See  too  Bertot 

{^  Sherwlni.Shttfcspear.SDeO.M.&G.,    t.  Sallibuirand  Yeorll  KaOwaj  Co,  L.B.! 
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Ml   wa-t  >nH  nvMirimi  V  i^rd  Faltuoutb,  ill. 
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only  to  the  admitted  exceptions  already  mentioned,  to  the 
literal  x>erforiDance  of  the  condition. 

§  1391.  In  accordance  with  the  rule  stated  in  the  last 
section  bat  one,  it  has  been  held  that  the  fact  that  a  suffi- 
cient abstract  is  not  delivered  in  time  will  not  deprive  the 
vendor  of  the  interest  which  he  has  stipulated  for:(y)  so 
again  in  a  case  where  there  was  a  condition  of  the  kind  now 
under  discussion,  and  delay  arose  from  circumstances  under 
which  the  court's  approbation  (which  was  necessary  to  the 
sale)  was  to  be  obtained,  and  neither  party  was  to  blame, 
the  vendors  were  held  to  be  entitled  to  interest  by  force  of 
the  condition,  although  the  interest  greatly  exceeded  the 
amounts  of  the  rents  of  the  land  :{h)  and  to  where,  there 
being  a  similar  condition  in  the  contract,  it  became  neces- 
sary, in  order  to  malie  a  good  title,  that  a  suit  should  be 
instituted  to  procure  the  rectification  of  the  power  under 
which  the  vendors  sold,  the  purchaser  was  held  bound  to 
pay  interest  from  the  day  named  for  completion,  (i) 

§  1399.  The  condition  of  course  applies  where  the  delay 
arises.from  an  untenable  objection  taken  on  the  part  of  the 
purchaser  -.(J)  it  operates  also  where  the  delay  arises  from 
the  act  of  God,  as  the  death  of  the  vendor.{A) 

§  1393.  Whether,  where  there  is  a  condition  of  this  kind, 
a  purchaser  can  nevertheless  exempt  himself  from  the  pay- 
ment of  interest  by  specially  investing  the  purchase-money, 
and  giving  the  vendor  notice  that  it  has  been  thus  appro- 
priated to  the  purposes  of  the  contract,  seems  to  be  at  least 
doubtful.  (?) 

§  1394.  The  court  will  construe  a  condition  fixing  the 
time  from  which  interest  is  to  run  in  connection  with  an- 
other fixing  the  time  for  the  delivery  of  the  abstract :  so 
that  where  there  is  a  condition  that  the  abstract  shall  be  de- 
livered by  a  certain  day,  and  interest  shall  begin  to  run 
from  another  and  subsequent  day,  and  a  perfect  abstract  is 
in  fact  not  delivered  till  after  the  time  fixed  for  that  pur- 
pose, interest  will  not  run  from  the  day  specified  in  that 
behalf,  but  from  a  day  so  long  after  the  actual  delivery  of  a 

Co)  Kowlay  v.  Adsma,  is  Be»v.,*Te.    See  (i)  Starry  »,  W«lBh,  13  Bear,  MB. 

■Iw  Cowpev-  BakeweU.ia  i)eiv.,4ili  Dj-  (h  Bannennan  t.  Clu-ka,  S  DraiT.,eS2. 

■on  T.  Horubv,*  D«  S.  ft  Sm.,  Kl;  Vlckers  t.  il)  Compkn  I>«  Vlsme  t.  be  Vlame.  I  Hac. 

Hani],  ae  Be»F.,  BSO.  *  «.,  Sas,  BBd  VIcker*  r.  Hand,  W  Be«»., 

Jk)  T«irut  V.  LaiTKiii,  S  Sm.  t  GIT.,  SOT.  BSD,  with  WllUuni  t.  GLentan,  L.  B.  I  Cb., 

i)  Lotd  Falmenloii  v.  TurMc,  33  B«av.,  VK,  and  Denning  t.  Eeodenon,  1  I>e  O.  * 
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perfect  abstract,  as  the  day  stipulated  for  the  commence- 
ment of  interest  was  after  the  day  stipnlated  for  the  deliv- 
ery of  the  ab9tract.(7») 

§  1395.  The  amount  on  which  the  purchaser  pays  inter- 
est is  the  purchase-money  less  the  deposit :  and  this  applies 
even  where  the  action  may  have  been  made  necessary  by 
the  purchaser's  conduct.(7i) 

§  1396.  The  vendor  is  not,  it  seems,  generally  liable  to 
pay  interest  on  the  deposit,  if  the  contract  proceed.{(3) 

§  1307.  The  rate  of  interest  usually  allowed  is  four  per 
cent.(^)    But  this,  of  course,  may  be  varied  by  contract.(j) 

In  one  case  interest  at  the  rate  of  five  per  cent  was  given, 
where  the  circumstances  did  not  justify  the  delay  in  paying 
the  money,  the  then  Lord  Chief  Baron  (sitting  for  Plnmer, 
M.  R.,)  obsessing,  "  that  he  had  always  been  of  opinion, 
that  a  party  withholding  money  from  a  person  entitled  to 
it,  ought  to  pay  to  the  person  thus  Injured  the  inter^t 
which  he  might  have  made  of  it,  if  it  had  been  paid 
before."(r)  But  this  does  not  appear  to  be  the  nde  of  the 
court,  (s) 

§  130S.  The  fact  that  a  purchaser  has  been  making 
profit  by  his  money  whilst  it  is  at  his  risk,  and  he  is  liable 
to  interest,  is  no  ground  for  increasing  the  rate  of  interest 
payable  to  the  vendor.(^) 

§  1399.  Whenever  a  purchaser  has  to  pay  interest  to 
the  vendor,  he  is  entitled,  on  making  the  payment,  to 
deduct  the  income-tax  on  the  amount  of  the  intere8t.(tt) 

§  1400.  The  vendor  in  receipt  of  tenants' rents  is  generally 
charged  only  with  the  rents  he  has  received,  but  he  may, 
under  certain  circumstances,  be  charged  with  Uiose  which 
without  his  wlllfal  neglect  or  default  he  might  have  re- 
ceived, (o) 

§  1401.  In  a  case  before  Plumer,  M.  R.,  the  vendor  was 
80  charged,  where  the  circumstances  which  justified  this 
charge  appear  to  have  been  the  facts  that  the  rents  had 
been  allowed  to  run  in  arrear,  and  that  it  was  through  the 

(m)  SlMnrlu  t.  Sbkkapeu',  B  De  Q.  A  H.      li)  St  Laon.  Vand.,  028. 
0-,  SIT.  partlcoiarlT  Oe.  It)  AcUcd  T.  OkUAnd.  1  U«d.,  18. 

(n)  Bildget  T.  Boblnion,  S  Uer.,  8M.  ju)  See  p«i  MbIIbs,  V.   C,  Id   Cnue  r. 

.10)  sc  LeOD.  Vend.,  SM.  Kllplo,  L.^,  e  Kq  ,  SSfi.    See  too  Bebb  T. 

(p)  Calcnin  T.  Boebnck,  1  Vea.  Jan.,m.  Uunny,  I  S.  A  J.,  ilB,  clUd  Infta,  I IIM. 

(g)  e.S'f^U>  V.  Midland  Ballwkj  Co.,  L.       (v)  AcUad  T.  Galif^.lKad.,  W;  PUIUh 

B.  SO  Eq.,  100,  lU.  T.  ml>eM«T,  L.  £.  8  QtL,  173i  Selon,  UOB. 

(r)  BornBll  T.  Brown,  1  J.  A  W.,  17S. 
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vendor's  fault  that  the  piirchaser  was  not  able  safely  to 
take  possession,  (w)  Bat  in  a  case  where  the  vendor  was 
Bimilarly  chai^ged  by  Lord  Romilly,  M.  R.,  the  jndgment 
was  reversed,  on  appeal,  by  Knight  Bruce  and  Turner,  L. 
J,  J.,  who  decided  that,  in  the  absence  of  special  circum- 
stances, the  vendor  will  not  be  charged  with  the  rents  which 
he  might  have  received  without  willful  default,  and  that  he 
will  not  be  subject  to  any  inquiry  unless  there  be  evidence 
that  he  has  in  some  way  acted  otherwise  than  a  prudent 
owner  would  have  done-Cis) 

§  1403.  The  vendor  in  possession  is  therefore  not,  as  has 
sometimes  been  said,  in  the  position  of  a  bailiff  at  common 
law  to  the  purchaser ;  for  such  a  bailiff  is  answerable  not 
only  for  his  actual  receipts,  but  for  what  he  might  have 
made  of  the  lands  without  his  willful  default,  (y) 

§  1403.  Inasmuch  as  the  outgoings  of  an  estate  virtually 
represent  the  (or  part  of  the)  difference  between  the  gross 
and  the  net  rents,  and  may  accordingly  be  regarded  as 
included  in  the  former,  the  liability  to  discharge  them  is,  it 
is  conceived,  in  the  absence  of  stipnlation,  incident  to  and 
conterminous  with  the  right  to  receive  the  rents.  In  a  case 
where  the  conditions  of  sale  of  leaseholds  stipulated  that 
aU  outgoings  up  to  the  day  of  completion  should  be  cleared 
by  the  vendors,  it  was  held  that  an  apportioned  part,  from 
the  quarter-day  last  preceding  to  the  day  for  completion, 
of  the  current  ground-rent  was  an  outgoing  within  the 
meaning  of  the  condition,  and  must  be  paid  or  allowed  to 
the  purchaser  by  the  vendors.  (2) 

1 1404.  If,  after  the  contract,  and  before  the  purchaser 
takes,  or  ought  to  take,  possession  of  the  estate,  any 
deterioration  take  place  by  the  conduct  of  the  vendor  or  his 
tenants,  he  will  be  accountable  for  it  to  the  purehaser.Ca) 
"He  is  not  entitled  to  treat  the  estate  as  his  own.  If  he 
willfully  damages  or  injures  it,  he  is  liable  to  the  purchaser ; 
and  more  than  that,  he  is  liable  if  he  does  not  take  reason- 
able care  of  it.  (J) 

i«)  WlboD  V.  ClBphim.  1  J.  Jt  W., 

[I)  bberwin  v.SliiltBiiEar,ITlk>v„ 

C.  S IX  U  M  A  G.,  (117.    )»oe,al»o,Hci 

Leon.  Vend.,  GIB 
»i  Co.  UtL.  l-»,  ■.;  Wheeler  t. 

Wlllei.  SOB. 
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§  1495.  Where  a  purchaser  had  paid  his  moEey  into 
court  under  an  order,  and  he  was  considered  entitled  to  com- 
pensation for  deterioration,  which  had  taken  place  while 
the  vendors  retained  possession,  he  was  allowed  the  amount 
out  of  his  purchase-money,  together  with  intei-est  at  four 
per  cent,  from  the  time  when  he  paid  it  in,  and  the  cpsts  of 
tile  trial  of  an  issue  directed  to  ascertain  the  amount  of 
damage,  (c) 

§  1406.  Again,  where  vendors  insisted  on  continaingin 
possession  pending  certain  disputes  between  themselves 
and  the  purchaser,  and  allowed  the  property  to  tall  into  a 
state  of  dilapidation.  Lord  Selbome  held  that  the  purchaser 
must  be  allowed  to  set  off  against  the  interest  payable  by 
him  the  amount  of  rent  which  the  vendors  might,  but  for 
their  willful  neglect  and  default,  have  received,  and  also  the 
amount  of  the  deterioration,  (tf)  ' . 

§  1407^  In  another  case,  where  the  porchaser  (plaintiff) 
alleged  that  the  vendors  (defendants)  had  since  the  date  of 
the  contract  let  the  property  (an  oil  mill,  with  the  plant  and 
machinery,)  to  third  parties,  and  that  the  plant  was  daily 
being  deteriorated  and  worn  out  by  the  improper  nser 
thereof  by  the  defendants'  tenants,  it  was  held  that  the 
plaintiff  was  entitled  to  discovery  from  the  defendants  of 
the  names  of  the  persons  to  whom,  and  the  term  for 
which,  the  property  had  been  let,(e) 

§  1408.  The  vendor's  accountability  for  dejterioration 
arises  out  of  his  constructive  trusteeship(/)  for  the  pnr- 
chaser.  Therefore,  if  the  vendor  of  a  farm  siibject  to  a. 
yearly  tenancy  finds  and  knows,  before  the  day  for  com- 
pletion arrives,  that  it  will  be  impossible  to  complete  on 
that  day,  and  that  the  tenancy  will  determine  before  actual 
completion,  then,  inasmuch  as  it  is  his  duty,  as  a  trustee 
for  the  purchaser,  to  keep  the  property  in  a  proper  state  of 
cultivation,  he  ought  to  relet  it  on  a  yearly  tenancy ;  unless 
the  purchaser,  being  asked  what  he  wishes  to  be  done,  is 
willing  to  run  the  risk  of  it  being  unlet,  and  will  guarantee 
the  vendor  against  any  loss  that  may  arise  to  him  in  case 
the  purchase  goes  off.(^) 

§  1409.  In  a  case  that  came  before  the  privy  council,  the 

!)  Peranwn  T.  T»aiBad.  1  aim.,  aso.  (/)  Beeanm,  f  IMS.  _   „    ^ 

O)  Fblllipiv.  Blliester.  L.  B  sen.,  171.  (a)  Eul  ol  BemOBl  v.  Smltli,  I  Ch.  D.,  M. 
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vendor  of  a  coal  mine,  having,  during  delay  of  completion, 
worked  the  mine  for  his  own  benefit,  was  held  bound  to 
pay  the  purchaser  the  value  in  situ  naturali  of  the  coal 
taken,  i.  e.  its  market  value  at  the  place  where  it  waa  to  be 
sold,  less  the  costs  of  severing  it  and  taking  it  from  the 
mine  to  that  pIace.(A) 

§  1410.  On  the  other  hand,  the  purchaser  will  have  to 
bear  the  loss  from  deterioration  in  the  following  cases : 
Fii-st,  where  it  occurs  after  tlie  time  at  which  he  ought  to 
have  taken  i)Osses8ion.{i) 

g  1411.  Secondly,  where  it  occurs  during  the  period  in 
which  the  vendor  is  in  possession,  but  is  the  result  of 
accident,  without  the  fault  of  the  vendor;  so  that  where 
during  this  period  the  vendor  was,  in  consequence  of  such 
an  accident;  compelled  to  expend  money  on  or  in  respect  of 
the  property,  as  in  shoring  it  up,  or  removing  rubbish 
which  had  fallen  on  a  neighbor's  property,  the  vendor  waa 
held  entitled  to  have  this  repaid  by  the  purchaser :  but  the 
court  refused  to  make  the  purchaser  pay  the  expenses  of  a 
reference  to  the  master  in  relation  to  the  repairs,  though 
that  had  been  proper  for  the  protection  of  the  trustees  of 
the  estate.^') 

§  1413.  Thirdly,  where  the  deterioration  is  due  to  the 
purchaser  himself,  the  loss  must  fall  on  him  though  not 
in  possession.  Thus,  where  a  purchaser  agreed  with  a  ten- 
ant of  the  estate  that  he  should  give  up  possession  if  the  ■ 
purchased  had  a  conveyance  by  a  certain  time,  and  the  ten- 
ant, misconstruing  the  agreement,  gave  up  possession 
though  the  purchaser  had  not  the  conveyance;  the  pur- 
chaser was  held  to  be  the  innocent  cause  of  the  mischief, 
and  so  responsible  for  the  deterioration  which  resulted.(i) 

§  1413.  The  cases  which  arise  where  the  vendor  is  him- 
self in  personal  occupation  of  the  estate  correspond  with 
those  where  he  is  in  receipt  of  the  rents,  except, that,  in- 
stead of  having  to  pay  over  the  rents  received  from  others, 
he  will  have  to  pay  to  the  purchaser  an  occupation  rent  to 
be  set  upon  the  estate,  himself  receiving  interest  in  retum.{?) 

§  1414.  In  a  recent  case,  the  contract  having  stipulated 

<l)  Uarrord  T.  Parrler,  1  Mad.,  tOt. 
(JJ  Drer  T.  HargniTe.  10  Ve>.,  soft. 
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that,  from  the  day  named  for  completion,  the  pnrchaser 
should  receiye  "all  rents  and  profits,"  the  vendors,  remain- 
ing in  occupation  of  the  property  after  that  day,  were  held 
bound  to  pay  a  fair  occupation  rent  for  the  interval  which 
elapsed  before  the  purchase  was  completed,  (m) 

§  1415.  No  such  occupation  rent,  however,  will  be 
allowed  where  the  purchaser  ought  under  the  contract  to 
have  taken  possession,  and  the  vendor  has  continued  in  pos- 
session, only  by  reason  of  the  purchaser's  wrongdoing. (w) 

§  1410.  Thus  where  the  property  (a  tavern),  was  occu- 
pied by  the  vendor,  a  licensed  victualler,  for  tlie  purpose8  of 
his  business,  and  the  purchasers  a  railway  company,  having 
made  default  in  payment  of  the  purchase-money  on  the  day 
named  for  completion,  the  vendor  continued  the  business 
on  his  own  behalf,  but  under  great  inconvenience,  all  his 
arrangements  having  necessarily  to  be  made  subject  to  de- 
termination on  payment  of  the  purchase-money,  it  was  held 
that  the  purchasers  were  not  entitled  to  any  allowance  by 
way  of  occupation  rent.{o) 

§  1417.  Where  the  court  fixes  an  occupation  rent  to  be 
paid  by  the  vendor,  he  mil,  it  seems,  be  allowed  to  deduct 
the  income  tax  on  it  as  a  "just  allowance  ;"  but  the  court 
will  not  insert  any  express  provision  on  the  point  in  the 
judgment,  (p)' 

(2)  WTiere  the  purchaser  is  in  possession.'' 

%  1418.  It  follows  from  the  principles  already  stated  and 

discussed  in  this  chapter  that  generally,  in  the  absence  of 

(m)Metr(<[iOllttnRiil1wft;Ca.  v.D«MeB,a  (o>  L«golt  T.  UeEropoUtan  B&llwayCo., 
Q.  B,  D,  IWi  affirmed,  Id.,  S»T  L.  B.GCB.,7ia 

(B)  DaklnT.Cope.SKuu..  m,  ISl.  (p)  Sberwin  T.  Shikapear,  S  Da  O.  H .  ft 

G.,01T,  G33. 

>  Thomas  V.  Thomas,  1  Bibb..  219,  U  not  an  loapplicable  case.  B.,  there, 
agr<«d  to  surrender  fifty  acres  of  laad  to  A.,  upon  the  convejaace  from  A.  lo 
B.  of  250  acres.  A.  conveyed  the  250  seres,  but  B.  refused  to  give  up  the  fifty 
acres.  A.  brought  ejectmeut;  B.  hie  bill  for  aa  injuDcUou.  Held,  that  B.  had 
DO  lOD^r  any  claim  to  the  fifty  acres;  and  that  an  account  of  the  rents  and 
profits  from  the  time  of  the  commencement  of  the  ejectment  should  be  taken, 
and  set  off  against  the  value  of  the  improvements  made  by  B. ;  it  appearing 
that  by  agreement,  all  improvemenla  were  to  be  paid  for.  See  Dike  v.  Greene, 
4  R  I.,  285. 

'  Purchsaers  in  possesMon  will  be  holden  lo  pay  interest,  but  will  not  be  held 
liable  for  mesne  profits.  Portland  v.  Miller,  3  Hawks,  638;  McKay  v.  Melvin, 
1  Ired.'s  Ch.,  T3;  Rutledge  v.  Smith,  1  McCord's  Ch..  8B8;  Liddell ».  Itucker. 
18  La.  Ad.  ,  .569 ;  Bryant  v.  Booth.  8U  Ala. ,  811 ;  Stevenson  v.  Mai  well,  2  Sandf.'s 
Ch.,  378;  i  Comst.,  WH:  Seldon  r.  James.  0  Rand.,  465;  Sebree  v.  Harper,  4 
Dana,  flU;  Oliver  v.  Hallam,  1  Gratt  (Va.),298;  see  Irick  v.  Fulton,  S  id.,  193; 
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Stipulation,  a  purchaser  in  possession  of  the  estate  which  is 
the  subject  matter  of  the  contract  must  pay  interest  on  the 
unpaid  parchase-moaey  from  the  time  when  his  possession 
under  the  contract  commenced  until  completion.  (?) 

§  1419.  The  rule  that  the  purchaser  in  possession  shall  ' 
pay  interest  on  the  unpaid  part  of  the  purchaae-money  will 
be  applied  even  in  cases  where  the  delay  arises  from  the  ne- 
glect of  the  vendor,  and  the  purchaser  makes  no  actual 
profit  out  of  the  land,(7-)  "  The  act  of  taking  possession," 
said  Grant,  M.  R.,  "  is  an  applied  agreement  to  pay  inter- 
eat  :  for  so  absurd  an  agreement  as  that  a  purchaser  is  to 
receive  the  rents  and  profits  to  which  he  has  no  legal  title, 
and  the  vendor  is  not  to  have  interest,  as  he  has  no  legal 
title  to  the  money,  can  never  be  implied."(s) 

§  1490.  Accordingly  where  a  purchase  was  to  be  com- 
pleted by  a  given  day,  when  the  purchaser  was  to  have 
possession,  and  it  was  provided  that,  if  from  any  cause 
whatever  the  purchase-money  should  not  be  then  paid,  the 
purchaser  should  pay  interest,  and  a  delay  of  six  months 
was  occasioned,  but  innocently,  by  the  vendor  in  not 
delivering  proper  abstracts,  he  was  put  to  his  election  to 

fq)  SeeSnpn,  tlSTS;  and  PlDdyerT,  Cock-  (r)  Fludyer  v.  Cocksr,  It  VBa.,2E:  B&ll&rd 

er.  IS  Vei.,  Hi  Blnki  r.  Lord  BokebT,  s  Sw.,  t.  ShutC  15  Ch.  D.,  1!2, 

*»;  Neatli  Mew  tia»  Co.  t  Qwjn.  W.  «.,  f)  FlndTsr  v.  Cocker,  11  Vra.,  ST.  IS. 
ISTS,  a»i  Ballud  t,  Shati,  IS  Ch.  D.,  im. 

Walker  v.  Ogdeo,  1  Dana.  347.  The  f&ct  tbat  delaf  is  caused  by  the  neclect 
of  the  vendor  is  likewise  held  here  not  to  alter  the  case.  BrockeDbur^  t. 
Blyth,  S  Leigh,  618,  And  interest  will  he  charged  upon  a  purchaser,  although 
the  vendor  has  bound  himself  to  make  a  good  title  Iwfore  calling  for  the  pur- 
chase money.  Oliver  v.  Hallam,  1  Gralt.  '.Va.\  298.  But  a  lender  of  Uie 
money  will  exonerate  the  vendee  from  the  payment  of  interest ;  and  on  a  bill 
for  a  specific  performance,  he  will  he  obliged  to  accept  without  interest.  Janu- 
ary V.  Martin,  1  Bibb,  688.  And,  again,  where  the  purchaser  of  land  was  pre- 
vented from  improvina;  it  by  reason  of  &  suit  against  the  vendor  to  recover  the 
land,  the  court  refuaea  to  charj^  the  purchaser  with  interest  upon  the  purchase 
money  pending  the  suit  at  iaw,  though  it  was  agreed  between  the  vendor  and 
purchaser  that  the  improvements  should  be  at  Ibe  risk  of  the  purchaser,  in  case 
the  title  should  be  questioned,  Wightman  v.  Beside,  2  Dessau.,  SIB.  But  In 
cases  of  this  kind,  where  there  has  been  no  injury  done  to  ihe  vendee  in  the 
hindrance  of  improvements,  and  the  adverse  title  is  ummatcly  defeated,  the 
vendee  must  pay  interest.  Nor  is  it  sufficient,  to  excuse  the  payment  of  interest 
in  such  a  case,  that  the  vendee  has  been  willing  and  ready  to  pay  the  principal  . 
during  the  time  of  litigation,  unless  it  appear  thai  the  money  lay  uselessly  by 
him,  and  unproductive,  and  that  he  gave  notice  to  the  vendor  that  it  was  so 
unproduelive.  Selden  v.  James,  6  Band.,  46G;  Breckcnridge  v.  Hoke.  4  Bibb, 
378;  see  Butledge  v.  Smith,  1  McCord's  Ch  ,  39«.  In  regard  to  delay  occa- 
sioned by  the  vendor,  a  distinction  has  been  taken  between  sales  of  productive 
and  unproductive  property.  Where  the  land  is  vacant,  and  consequently  yields 
no  rents  or  profits,  it  has  been  said  that  a  purchaser,  although  in  possession, 
shall  not  pay  interest.    Stevenson  v.  Maxwell,  2  Sandf.'s  Ch  .  373. 
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pay  interest  or  give  up  rents,  thongh  notice  had  been  given 
by  the  purchaser  that  the  money  was  lying  idle.{0 

§  1431.  In  a  case  decided  by  Lord  Roniilly,  M.  R.,  the 
contract  provided  that  the  purchasers  should  pay  interest 
on  the  purchase-money  at  four  per  cent  from  the  time  of 
their  taking  possession  until  the  Ist  of  July,  1868  (the  day 
for  completion),  at  five  per  cent  from  the  last  mentioned 
date  until  the  1st  of  January,  1859,  and  afterwards  at  eight 
per  cent  until  payment,  with  a  proviso  that  the  purchasers 
should  not  be  entitled  to  withhold  payment  of  the  purchase- 
money  upon  paying  interest  at  the  higher  rates.  The  pur- 
chasers took  possession  before  the  end  of  1857,  but,  without 
any  misconduct  on  the  vendors'  part,  completion  did  not 
take  place  until  1865.  His  lordship  held  that  the  stipula- 
tion for  the  payment  of  interest  at  the  rate  of  eight  per 
cent  was  a  separate  and  distinct  contract  which  the  pur- 
chasers were  bound  to  perform,  and  not  as  they  contended, 
in  the  natare  of  a  penalty  to  secure  the  completion  of  the 
purchase  within  a  reasonable  tirae.(w)  The  case  well 
illustrates  the  principle  that  stipulations  of  this  kind  will 
have  effect  given  to  them  according  to  their  natural  mean- 
ing. (») 

§  1493.  Again  where  a  purchaser  under  a  decree  ac- 
cepted possession,  and  on  a  report  of  an  objection  returned 
possession,  he  was  ordered  to  pay  interest  from  time  to  time 
at  which  he  took  possession,  or  at  which  a  title  was  shown 
under  which  he  might  safely  have  done  so,  and  even  for  the 
time  during  which  he  returned  the  possession,  (m) 

§  1433.  But  where  a  purchaser  had  been  let  into  pos- 
session at  the  intended  time  for  completion,  and  afterwMds, 
difficulties  having  without  any  fault  on  his  part  arisen  to 
delay  completion,  paid  the  purchase-money  into  a  separate 
account  at  a  bank,  and  gave  notice  to  the  vendors  that  the 
money  was  appropriated  to  the  purposes  of  the  contract, 
and  that  he  was  ready  to  complete  ;  Lord  Romilly,  M.  R., 
held  that  he  was  not  chargable  with  interest  after  the  date 
of  his  notice,  but  must  pay  to  the  vendors  any  interest  he 
had  received  from  the  bank  in  respect  of  the  sura  paid  iu,  (a:) 

<0  Cowpev.  Bskewcl1,lSBwv.,«l.  <■)  Blnki  t.  Lori  Rokcby.l  Sw..»a.    Baa 

(u)  Heibcri  T.  SaUibDTT  ftud  YeoTll  Ball-  BlMAlt-Uen.  i.ClirlUchurcIi,  IS  Slra.,tl4. 

«&;  Co.,  L.  B.  S  £q.,  ISl.  (z)  Kcntaaw  T.  Kenhaw,  L.  B.  8  Eq.,  G<. 

W  See  lupn,  1  US».  DIMlngnlib  DlcieoaoD  t.  Henm,  8L  Lm& 
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§  1434.  For  where  the  puj^haser  in  poasession  makes 
any  profit  on  any  part  of  the  appropriated  purchase-money, 
he  ia  discharged  from  the  payment  of  interest  only  in  re- 
spect of  the  purchase-money  on  which  he  has  made  no 
interest.  Thus  where  a  purchaser,  on  entering  into  posses- 
sion, paid  the  money  into  his  banker's,  and  gave  the  vendor 
notice  that  be  was  ready  to  invest  in  such  manner  as  the 
vendor  should  require ;  and  during  the  investigation  of  the 
title  kept  a  balance  at  his  banker's  equal  to  the  purchase- 
money,  except  on  four  days,  when  it  was  a  little  less; 
Leach,  V.  C,  said  it  was  clear  that  the  purchaser  had  made 
some  profit  with  the  money,  "  first,  because  his  balance  was 
in  a  small  degree  and  for  a  few  days  reduced  below  the 
amount  of  the  purchase-money,  but  principally  because  the 
purchase-money  supplied  the  place  of  that  Imlance  which 
he  must  otherwise  have  maintained  at  his  banker's:"  he 
therefore  directed  an  inquiry  as  to  the  average  balance 
which  the  purchaser  had  maintained  at  his  broker's  for  the 
three  y^ars  preceding  the  purchase,  and  the  average  balance 
during  the  period  of  the  investigation  of  the  title,  and  de- 
clared that  in  respect  of  the  difference  between  those  balan- 
ces he  was  not  chargeable  with  iuterest  on  his  purchase- 
money,  (j^) 

§  1433.  So  strongly  does  the  court  hold  to  this  principle, 
that  a  purchaser  in  possession  shall  pay  interest  on  the  un- 
paid purchase- money,  that  it  will  look  at  any  contract 
which  appears  to  prevent  the  application  of  this  rule  by  the 
light  of  this  general  principle  of  justice,  and,  it  seems,  re- 
fuse execution  of  it  where  it  grossly  violates  this  principle  : 
for  '*  a  court  of  equity  interposes  only  according  to  con- 
8cience."{2) 

§  1436.  So  that  where  a  contract  stipulated  that  the 
interest  on  the  remainder  of  the  purchase-money  should  not 
commence  till  lady-day  next,  in  case  the  title  shonld  be 
perfected  and  the  assurances  executed  at  that  time  ;  and  if 
not,  then  should  commence  on  the  execution  of  such  assur- 
ances ;  and  the  purchaser  was  let  into  possession  under  a 
stipulation  in  the  contract  to  that  effect,  but  the  assurances 
were  not  executed  for  forty  years  ;■  the  House  of  Lords  held 

(v]  WIdUt  t.  Bl£d6>.  3  8.  A  S.,  S(I3.    Lord        li)  Per  Lord  St.  LeoDardi  in  BiKb  T.  Joy, 
BL  Leonardt  doubled  tbaoorractuMi  or  thl*   B  H.  L.  C.iwe, 
deeUlon.   Bl. Lmo. Vud, su. 
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that  the  purchaser's  exemption  from  interest,  though  per- 
missible if  the  contract  had  been  speedily  executed,  would 
not,  under  such  circumstances  and  with  such  length  of  time, 
be  enforced  by  the  court  of  equity.(a) 

§  1437.  In  a  recent  Irish  case,  the  purchaser,  who  had 
been  allowed  to  go  into  possession  withcut  paying  the  pur- 
chase-money, and  had  afterwards  been  forcibly  dispossessed, 
sued  for  specific  performance  and  damages.  He  was  charged 
with  interest  for  the  period  during  which  he  was  in  posses- 
sion, and,  as  from  the  time  when  the  vendor  retook  pos- 
session, interest  was  not  charged  against  the  purchaser  nor 
the  rents  against  the  vendor ;  and  no  damages  were  given.(ft) 

§  1498.  Where  a  corporation,  acting  under  some  special 
act  of  Parliament  incorporating  the  lands  clauses  act,  1845, 
takes  possession  of  land  by  virtue  of  its  statutory  powers 
before  the  price  had  been  ascertained,  the  vendor  is  gener- 
ally entitled  to  interest  on  the  purchase  or  compensation 
moneys  from  the  date  of  the  taking  possession,  (c) 

§  1499.  But  in  a  case  where  a  local  board  compulsorily 
purchased  lands  which  were  subject  to  tenancies,  and  the 
price  of  the  landlords'  [vendors']  interest  was  ascertained 
by  the  verdict  of  a  jury,  the  court  held  that  interest  was 
payable  by  the  purchasera  from  the  day  of  the  verdict,  not- 
withstanding that  they  could  not  and  did  not  obtain  actual 
possession  of  the  property  for  sometime  afterwards ;  but  it 
was  at  the  same  time  held  that,  if  the  vendors  had  received 
any  rents  since  the  verdict,  the  amount  of  those  rents  would 
be  deducted  from  the  interest.(rf) 

§  1430.  In  one  case,  where  the  purchaser  had  been  let 
into  possession  under  the  contract,  and  objected  to  the  title, 
he  was  allowed  to  remain  in  possession  on  payment  of  an 
occupation  rent :  but  the  case  seems  to  have  been  one  of 
arrangement,  not  of  strict  right  (e) 

§  1431.  In  sales  of  reversionary  estates,  the  purchaser 
cannot,  of  course,  be  let  into  actual  possession  or  receipt  of 
the  profits  of  tlie  estate  purchased.  It  becomes,  therefore, 
necessary  to  inquire  from  what  period  he  is  to  be  treated  as 
if  he  were  in  possession,  so  as  to  render  him  liable  to  the 

(a)  Birch  v.  Joy,  S  H,  L.  U  ,  M^.  (d)  BB  Eccleghill  Xri>cal  Boud,  U  Ch.  D., 

(ft)  JahnslunT.JohniUD.LR  3Eq.,3!3.  361.    (^f.  CaUlng  T.UreaC  NoKhern  BaUvaT 

{e)  Km»v.D«reVHl]ey  R»ll»«r(Jo.,L  R.  Uo.,  is  W.  K.,  131;  91  L,  T.  N.  8.,  17, 

ISBq.M;  PInbv.  MliUaBilIUUwarCo.,L.        (e)  Smith  t.  Lloyd,  1  Mad  ,  83:  a.  C.  1.11. 

K.  31  Eq  ,  100.  Smith  v.  Jachion  tad  UayH,  1  Mad.,  tag. 
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payment  of  interest  on  hia  unpaid  purchase-money :  for  the 
wearing  away  of  the  lives,  or  ol  the  time  after  which  the 
reversion  will  vest  in  posseesion,  is  justly  considered 
equivalent  to  possession,  and  as  creating  in  the  purchaser  a 
liability  to  pay  interest.  (/" ) 

§  1439.  The  purchaser  of  such  an  estate  pays  interest 
from  the  time  at  which  he  became  by  law  entitled  to  receive 
the  Tenta,{g)  wliich  is  prinnd  facie  the  time  fixed  for  com- 
pletion of  the  contract  ;(A)  or,  where  the  contract  specifies 
no  time  for  completion,  the  time  at  which  a  good  title  was 
first  shown  or  the  title  was  accepted.(i)  This  may  of  coarse 
be  modified  by  contract :  so  where  the  contract  stipulated 
that  the  rents  should  belong  to  the  purchaser  only  from  the 
time  the  contract  was  completed,  the  vendor  was  held  not 
entitled  to  claim  interest  on  the  unpaid  part  of  the  purchase- 
money.  (V) 

§  1 433.  In  cases  of  sales  of  reversions  nnder  the  court, 
interest  will,  it  seems,  run  from  the  time  when  the  chief 
•  clerk's  certificate  of  the  result  of  the  sale  becomes  bind- 
ing. (A')  But  where  a  time  Is  specified  at  which  the  money 
ought  to  be  paid  into  court,  that,  aod  not  the  confirmation 
of  the  sale,  will,  it  appears,  be  the  time  from  which  interest 
run  ;  as  in  the  case  of  an  estate  in  possession  that  would  be 
the  time  at  which  a  purchaser  would  be  entitled  to  enter 
into  the  receipt  of  the  rents.  So  where  the  25th  of  De- 
cember, 1849,  was  appointed  for  the  payment  of  the  money- 
into  court,  but  the  abstract  was  delivered  in  September, 
1851,  and  a  good  title  was  not  made  out  till  March,  1863, 
interest  was  directed  to  be  paid  from  the  36th  December, 
1849.  (Z) 

§  1434.  Possession  of  the  estate  and  of  the  purchase- 
money  being,  as  we  have  seen,(OT)  mutually  exclusive,  the 
vendor  is  generally  entitled  to  call  on  a  purchaser  in  pos- 
session to  pay  the  purchase-money  into  court. 

§  143A.  Where  the  purchaser  is  in  possession,  and  the 

(/)  Bee,  In  ftddlUcni  to  the  >iib>eqaent  c(M«>,  dftte  of  the  raport  of  good  title;  and  >•• 

D»Ty  V.  Barber,  3  AU.,  «S9;  HoH6rt»h«w  v,  (upn,{  1878, 

Bray,  li  L-  T.,  101, 11  Jar..  124.  (i)  Brooke  v-  Chunpenioinie,  t  CL  &  fin,, 

(oj  CtuinipemawDe  T.  Brooke,  SCE  A  Fin..  OSS;  and  we  WeddaU  v.HLxoii.  lTBe«T.,  leo. 

« (aTeTTuling  BloDDt  T.  Blount.  R  Atk.,  830).  (t)  Ex putB  Muinlng,  S  P.  Wma.,  410.    <;f. 

(A)  Btiler  T.  Colleu,  U  Bear.,  179;  Wnllls  Beton, 18^,1396:  Dart,  Vend.  (GUi  ed.1,  liOO. 

T.  SaieLaiMG.  *9m.,4t»;l)aTy  *.  Buber,  See,  alio.  Child  t.  Lord  AblnsdoD,  1  Vee, 

S  Att.,  490;  Owen  v.  Darlei,  S  AU.,  88T.  Jun.,  94;  TkTuU  t.  Lord  Cllnlon,  9  Sim.,  SSB. 

(O^uubtT.  Fltuersld.lBr.  &  Wu.,  43,  (f)  Wnllle  T.  Sarel,  S  De  Q.  ft  Bm.,  4S9. 

TeT«nlDELiWd PlDnkenl  dedilon 8.  C. 9  Ir.  (m)  Snpr*.  1 1ST3. 
Eg.  R.,  n,  tliat  luteieet  ibonld  rnn  nrom  the 
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vendor  has  disclosed  such  a  title  as  the  purchaser  ought  to 
accept,  the  vendor's  right  thus  to  proceed  is  clear.  And 
the  court  will  pursue  this  course  where  the  purchaser  in 
possession  admits  a  good  title,  though  he  may  claim  the 
right  to  object,  it  not  having  been  approved  by  counsel.(w) 

§  1436.  On  the  other  hand  it  is  a  general  rule,  that 
where  it  is  through  the  laches  of  the  vendor  that  the  title 
remains  incomplete,  the  court  wUl  refuse  an  application  for 
the  payment  of  the  purchase-money  into  court.(o) 
,  -  §  1437.  But  where  the  want  of  a  good  title  being  shown 
is  not  from  the  default  of  the  vendor,  the  court  will,  it 
seems,  put  the  purchaser  to  his  election,  either  to  pay  in 
his  purchase-money  or  to  give  np  possession. 

§  1438.  Thus,  in  a  case  before  Lord  Eldon,  where  the 
purchaser  was  let  into  jjossession,  both  parties  acting  in  the 
confidence  that  the  title  would  soon  be  made  out,  and  that 
confidence  was  "not  (to  use  his  lordship's  words)  made 
good,  and  that  was  a  surprise  upon  both,"  his  lordship 
expressed  the  opinion  that  the  purchaser  should  be  put 
to  his  election,  either  to  give  op  possession  or  to  pay  the 
money  into  court :  but  on  a  subsequent  day  his  lordship 
said  only  that  the  purchaser  ought,  at  least,  to  pay  interest 
on  his  purchase-money ;  and  the  point  was  ultimately 
settled  by  agreement  detween  the  pajties.(p)  And  not- 
withstanding some  doubts  cast  upon  the  wisdom  of  this 
judgment  in  a  subsequent  case  by  Plumer,  V.  C,  who  con- 
sidered it  to  be  "the  imprudence  of  the  vendor  in  letting 
the  vendee  into  possession  before  the  questions  upon  the 
title  were  disposed  of,"(5')  the  court  will  generally  pnt  a 
purchaser  in  possession,  where  the  title  has  not  been  made 
out,  to  his  election,  either  to  pay  in  the  purchase-money  or 
to  give  np  possession  ]{r)  and  the  court  did  so  in  one  case 
where  it  was  part  of  the  contract  that  £6,000,  part  of  the 
purchase-money  (£6,300),  should  be  secured  by  a  mortgage 
of  the  estate.(£)    In  such  cases(Q  two  months,  and  in  an- 

rin)  CralcMeTT.  Jem1ngbain,3Mer.,Kn.  See  >llo  KlnKT.  King  1  Hf.  *  K.,  US;  and 

Jp)  rax  T.  Birch,  I  Ker.,  116.  Curling  v.  AmU^Tsbr.  A  3m..  IM,  ife  (In 

i  IP)  Glbsoa  T.  Clarke,  1  V.  A  B.,  900.  which  c&so  the  purchaMi  bad  bean  In  poa- 

I  <a)  Ctaitc  T.  ElUolL,  1  Mad.,  60;.  aeulon  wltbont  recelpl  o(  Out  raoW.) 

,_.  .,.._,_,  ^_  WIlBon,  IS  Ve«„  317;  Smith  T.  ft)  Yonnge  y.  Donoomba,  Yon.  K5. 

J     "~-  ""-'iham  V.  ETETed.  *  i()  Younve  v.  Duncorobe,  Tlndal  T.  Cob- 

im,  S  Uf.  *  K.,  S39.  ham,  CDrling  v.  Auabn,  Bbl  aapn. 
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other(ti)  one  month,  having  been  allowed  the  purchaser  to 
elect  whether  of  the  alternatives  to  accept. 

§  1439.  Where  the  contract  allows  poaseasion  to  be  taken 
before  the  completion  of  the  title,  the  court  will  not  gener- 
ally order  the  payment  of  the  purchase-money  into  court 
on  the  score  of  possession.  (») 

§  1440.  Thus,  where  by  the  contract  the  purchasers,  a 
railway  company,  were  to  be  at  liberty  to  take  possession 
on  depositing  a  specified  sum  of  money  in  a  bank,  and 
they  duly  made  the  deposit  and  entered  into  possession  of 
the  land  and  made  their  railway  over  it,  though  they  after- 
wards for  a  long  time  neglected  to  complete,  the  Court  of 
Appeal  in  Chancery  held  that  the  vendor  was  not  entitled, 
on  interlocutory  motion,  to  have  the  purchase-money  paid 
into  court,  (w) 

§  1441.  But  in  another  railway  case,  where  the  purchas- 
ing company  were  by  the  contract  allowed  to  take  posses- 
sion, but  the  contract  also  contained  a  clause  providing  that 
the  vendors  should  nevertheless  retain  their  lien  for  the  un- 
paid purchase-money,  and  all  rights  and  remedies  incident 
to  such  lien,  Kindersley,  V.  C,  held  that  the  fact  of  the 
company  having  been  let  into  possession  did  not  prevent 
the  vendors  from  applying  to  have  either  payment  into 
court  of  the  unpaid  balance  of  the  purchase-money  or  de- 
livery up  of  possession,  and  he  ordered  such  payment  or 
delivery  to  be  made  within  a  month,  on  the  terms,  however, 
that  if  possession  were  delivered  up,  the  vendors  should, 
within  a  fortnight  after  such  delivery,  pay  into  court  the 
instalment  of  the  purchase-money  which  they  had  already 
received,  (a;) 

§  1449.  If  the  purchaser  happens  to  be  in  possession 
under  some  other  title  than  the  contract,  this  is  a  circum- 
stance against  calling  for  the  payment  of  the  purchase- 
money  into  court ;  as  where  the  purchaser  was  in  possession 
not  under  the  contract  for  sale,  but  as  tenant  to  the  vendor 
at  the  time  of  the  purchase  ;(y)  and  where  the  purchaser  was 

(b)  Wlckbun  t.  ETCnd,  Bbl  ■apra.  bntr  JuncUon  Ballmr  Co.,  T,.  B.  !  Co.  lOO, 

(VI  Uornnv.  Shaw,  lUer  ,118;  Ulbaon  v.  102;  Cappa  t.  Norwlcli  and  SpaaldlnB  Bkll- 

Cluke,  1  V.  A  B,  SCO;  Uell  v.  Hataon,  S  way  C^o-.^  «- K  ,B1,  wberaElndflrals;,  V.  C, 

Had.,  S2i.  teem  a  to  baTti  conildend  UihI  the  compm  j- 

Sti  PrTM  V.  Cambrian  Rallira;  Co.,  L.  R.  had  boughi  the  right  (o  pouMalon  bj  pav. 

h-Ul.    CoDildeTToniJiDHiDT.  Haacbee-  log  paitol  the  price, 

tor  and  BlrmlDKham  Hallway  Co.,  SBail.  C  |z)  Cooper  T.Londoa.Chathua  andDovar 

IMIwhentheacUreUedonweredaDeUDder  Hallway  Co.,  It  W   R.,  SSS 

amiatakeji  Fell  t.  Northunpton  and  Baa-  Ijr}  Bonnarv.  Johaiton,  1  Ilfer.,388. 
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a  tenant  in  common  witli  the  vendor,  and  had  with  his  con- 
sent been  in  receipt  of  the  rents  of  the  whole,  (z)' 

§  1443.  In  a  case  where  the  contract  of  which  the  plain- 
tiff sought  specific  performance  was  that,  when  a  house  of 
the  plaintiff  should  be  completed,  he  would  grant  to  the 
defendant  and  the  defendant  would  accept  a  lease  of  it  for 
twenty-one  years,  and  the  defendant  took  posseasion  of  the 
house  before  it  was  completed,  and  occupied  it  for  a  year, 
but  refused  to  pay  rent ;  a  motion  by  the  plaintiff  that  the 
defendant  should  be  ordered  to  pay  the  year's  rent  into 
court  was  refused,  on  the  ground  that  the  money  aeked  for 
was  no  part  of  the  contract,  nor  was  the  defendant  in  pos- 
session under  it.  (a) 

§  1444.  Where  the  mere  taking  possession  of  the  property 
does  not  furnish  any,  ground  for  ordering  the  payment  of 
the  money  into  court,  the  order  will  yet  be  made,  and  with- 
out giving  the  option  of  delivering  up  possession,  where  the 
purchaser  in  possession  commits  acts  of  ownership,  par- 
ticularly acts  occasioning  the  deterioration  of  the  property  ;(6) 
and  this,  even  though  the  title  may  not  have  been  made 
out,(c)  or  the  purchaser  may  be  in  posseasion  according  to 
the  terms  of  his  contract.((?)  The  ground  of  this  proceed- 
ing is  that  by  such  acts  the  purchaser  is  altering  the 

(■)  Fieebodr  T.  Pnrj,  Coop.  91j  of.  Walt.  (b)  Fop«  t.  Srtai  ■uteru  Bsihrmr  Co.,  L. 

en  T.  IFpMn,  Coop.  SS.  n.,  whiob  Bpp«ftT«  to  B.  S  Eg,,  ITl. 

dapeod  on  the  dnnimatajiDea  itated  by  Sir  (e)  BDniier  t.  JohnxoD,  1  Her.,  HK. 

Sunnel  B0D1IU7,  UKngndo,  in  the  cue  to  (a)  Dixon  t.  AiUbj,  IS  Vet.,  OM;  3.  C-i  1 

which  It  !■  B  note.  Her.,  139,  S7il,  n. 

(a)  FaiUknar  v.  Ltewelllu,  31  L.  J.  Ch.,  M9. 


■  Tenant*  in  common,  or^oini  lenantt.  1  ' '  When  two  deviaeee  are  in  pooea- 
don,  under  an  imperfect  title  derived  from  tlt«r  common  uicester,  there  would 
seem  naturally  and  equitably  to  arise  an  obligation  between  Uiem,  remilting 
from  tbeir  joint  claims  and  community  of  interest,  that  one  of  them  should  not 
effect  the  claim  U>  the  nrejudice  of  the  other.  It  is  not  consistent  with  gooid 
faith,  nor  with  duty  woich  the  connection  of  the  parties  as  t^e  cl^manta  of  a 
common  subject  created,  tliat  one  of  them  should  be  able,  without  the  consent 
of  the  other,  to  buy  in  an  outstanding  title  and  appropnate  tlie  whole  subject 
to  himself  and  thus  undermine  and  oust  his  companion.  It  would  be  repug- 
nant to  a  sence  of  retlned  and  accurate  justice.  It  would  be  immoral,  because 
it  would  be  against  tbe  reciprocal  obligations  to  do  nothing  to  the  prejudice  of 
each  others  equal  claim  which  the  lelationahip  of  the  parties  as  joint  deTiaeCA 
created.  Community  of  interest  produces  a  community  of  duty,  and  there  ia 
no  real  difference  on  the  ground  of  policy  and  justice,  whether  one  co-t£nant 
buys  up  an  outstanding  incumbrance  or  an  adverse  title  to  dissuade  and  expel 
blB  co-tenant.  It  cannot  be  tolerated  when  applied  to  a  common  subject  in 
wbich  the  parties  had  equal  concern,  and  wbicli  created  a  moral  obligation  to 
deal  candiaiy  and  benevolently  with  each  other,  and  to  create  no  harm  tn  thdr 
joint  inMresl."  Kent,  Ch..  in  Home  v.  Fonda,  3  John.'s  Ch.,  388,  407;  aee, 
also.  Carter  v.  Home.  1  £q.  Abr.  (7  PI.},  13i  Fawcett  v.  Whitehouse,  1  R.  & 
M.,  183;  Barton  v.  Wookey,  6  Mad.,  867. 
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property  which  constitntea  the  security  of  the  vendor  for 
his  parchase-moDey,  and  diminishing  the  valne  of  the 
vendor's  lien  on  the  estate.(e) 

§  1443.  Hence,  acts  of  ownership  which  are  clearly  an 
improvement  to  the  estate  will  not  support  such  an  applica- 
tion to  the  court :(/)  and  hence,  also,  acts  which  may  not 
show  that  the  occupier  considers  himself  the  owner,  and  so 
will  not  Justify  a  decree  of  specific  performance  against  him 
without  further  investigation  of  the  title,  may  yet  be  a 
ground  for  an  order  to  pay  the  money  into  court,  and  the 
appointment  of  a  receiver ;  so  that  in  one  case  stubbing  up 
an  osier-bed,  levelling  the  land  and  filling  up  a  pond,  were 
held  to  justify  an  order  for  payment  and  the  appointment 
of  a  receiver,  but  a  reference  of  title  was  at  the  same  time 
made.(gr)  In  another  case.  Lord  Bldon  took  into  considera- 
tion the  unreasonable  delay  which  had  been  caused  by  the 
purchaser  in  possession  as  well  as  his  acts  of  ownership.(A) 

§  1446.  Although,  as  we  have  seen,  where  delay  occurs 
in  the  completion  of  a  contract  and  the  purchase-money 
bears  interest,  the  purchaser  paying  such  interest  to  the 
vendor  is  entitled  to  deduct  the  income-tax  on  the  amount 
of  the  intereBt,{i)  where  the  purchase-money  is  paid  into 
court,  this  deduction  is  not  allowed :  because  payment  into 
court  is  not  payment  to  the  party  as  against  whom  the  pur- 
chaser is  entitled  to  deduct  the  tax.  However  the  purchaser 
may,  it  seems,  apply  for  the  deduction  when  the  money  is 
paid  out  of  conrt.(J)  ' 

§  1447.  The  order  for  payment  into  court  may  be  made 
on  motion,(i)  and,  if  circumstances  justify  it,  before  the 
■  delivery  of  the  defense.  (?)  In  the  Court  of  Chancery  the 
order  might  be  made  before  answer,(7«)  even  though  the 
defendant  had  filed  no  affidavit  so  as  to  bring  the  merits 
before  the  court,  (m)  and  though  the  acts  of  ownership  relied 
on  were  not  stated  in  the  bill ;(«)  and  the  facts  necessary  to 

(«]  Catlar  *.  Slmoai,  l  Uer  ,  106,  wbei«  «  M  TiwUl  T.  Cebham,  3  Ht.  A  K.,  >8Il; 

IIM  Qfu»  upon  wblcbncliordenbul  been  Wli^ham  « .  Enred,  1  Had. ,  U.   See,  >1m>, 

made  1*  ilTeii.   See,  alio,  Pope  v.  Great  Buck  t.  Lodge.  18  Vea.,  UO;  and  Ord.  XL.  r. 

Eutern  BaUwar  Co.,  L.  B.  3  Kq.,  171,  and  U,  qnoleu  (apia,  (  1SS4. 

Ballaid  t.  Sliuu,  IS  Ch.  D.,  m.  [l)  Bonoer  T.  JoDDSton,  1  Uer..  866;  DbMn 

(/}  BramleT  r.  Teal,  g  Had.,  n9.  v,  Aatle;.  1  Her.,  133. 

(a)  Otborne  t.  Horver,  1  V.  £  IJ.  C.  C.  US.  (n)  e.  g.  Cooper  i.  Loadan.  Chalbam,  and 

(X)  Barrongbi  T.  Oakln.  l  Her. ,  sa,  37B,  n.  Dorar  Ealliray  Co.,  1*  W.  E  ,  SM. 

(f)  Cnne  *.  Kllpia,  L.  B.  B  n.,  189,  ■npta,  (n)  BUokbom  t.  Slaoe.  6  Had,,  6*. 

1 13SB;  Bebb  T.  BODDy,  1  K.  1  /..Su.  (oj  Cntler  T.  Slmooa,  S  Her.,  lOS.    Sm  iTOw 

<j}  Bebbr.  Bnimr,  IK.  A  J.,S16.  Ord.  ZIX.  it.  «,9,17,  lS,lD:Ord.XXrx.  r,U. 


1  Goo!^lc 


DOa        FEY  ON  SPBCIFIO  PEEPORMANOE  OF  CONTRACTS. 

support  such  an  application  might  be  supplied  by  affidavit, 
whether  stated  in  the  bill  and  not  admitted  by  the  answer,  (jf) 
or  not  stated  in  the  btll.{j)' 

§  1448.  Where  an  order  for  payment  into  court  has  been 
opposed,  and  tbe  money  is  in  the  hands  of  a  stakeholder  who 
afterwards  absconds,  the  loss  has  been  held  to  fall  on  the 
party  who  opposed  the  order,  (r) 

§  1440.  It  has  been  decided  that,  when  interest  Is  pay- 
able by  a  purchaser  in  possession,  the  time  at  which  it  first 
becomes  due  within  the  meaning  of  the  42d  section  of  the 
Statute  of  Limitations  (3  and  4  William  IV,  c.  27)  is  the  time 
when  the  purchase-money  becomes  actually  payable,  though 
it  (the  interest)  may  have  to  be  calculated  from  a  much 
learlier  date.  In  the  case  referred  to  the  contract,  made  in 
March,  1811,  stipulated  that  the  purchase-money  should  be 
■paid  on  the  following  thirteenth  of  May,  but  the  transaction 
remained  uncompleted  for  upwards  of  forty  years  under 
circumstances  which  kept  alive  the  vendor's  right  to  the 
purchase-money :  it  was  held  that  all  the  arrears  of  interest 
from  the  13th  of  May,  1811,  were  recoverable  by  the  persons 
representing  the  vendor.  («) 

tp)  Bootbbr  T.  Wklkcr,  1  Kia.,lVJ.  ((]  Toft  t.  StercnwiQ,  S  De  G.  M.  S0.,7tS. 

}S\  Crauhlay  y  JenitDgbani,  i  Her., DM.  Ct.  B.  C,  ».  n.  Ton  Y.  HlapheuOD,  7  Ba.,  l; 

<r)  FeoWn  T.  BrowneTl*  Ves.,  lU;  Bar-  IDeG  M.AG.,S8. 
rongbi  T.  Oaklej,  1  Her.,  ttt. 

1  Tender  by  pagment  into  eouti.]  In  &  case  wbere  tbe  payment  of  a  aum  of 
money  U  a  condition  precedent,  and  a  tender  of  performance  has  been  made, 
this  entitles  the  vendee  to  performance  on  the  part  of  the  veodor.  The  moni^ 
need  not  1)e  brought  into  court  until  the  vendor  demands  II.  Washburn  t. 
Dewey,  17  Vt.,  93.  Where  monev  has  been  coDditiocallj  pajd  into  court,  the 
party  who  denies  the  existence  oi  the  contract  upon  whicn  it  is  paid,  luis  no 
claim  upon  such  money.  Lynch  v,  Jenninis,  48  Ind.,  376;  Boule  v.  Holdridge, 
36  Ind.,  UB.  Where  the  vendor  voluntarily  permitted  the  vendee  to  takepo»-. 
geealon  without  any  Btipulatiou  about  paying  the  purchase  money,  such  rendw 
cannot  be  compelled  to  pay  tlie  money  into  court,  before  the  completion  of  the 
title.  Clark  v.  Elliot,  1  Mad.,  608.  In  Biona  t.  Mount,  28  N.  J.  Eq.,  34,  * 
non-resident  purchoaer  tiaving  brought  bis  action  for  the  speciflc  perfonnance 
of  tbe  agreement,  although  be  was  not  In  poMession  of  the  property,  was  re- 
quired to  pay  tbe  purchase  money  into  court. 


7crib;G00<^IC 


THE  DEPOSIT. 


CHAPTER  VI. 

OF  THE  DEPOSIT. 

§  14AO.  It  ia  common  on  aales  of  real  estate  for  the  pur- 
chaser to  pay  to  the  vendor  at  the  time  of  the  contract  a 
portion  of  the  pnrchase-moaey  by  way  of  part  payment. 
Thi8  ia  very  generally,  or  perhaps  ahnost  universally,  the 
practice  in  cases  of  aales  by  auction  :(a)  it  is  the  exception 
in  cases  of  sales  by  private  contract. 

g  1431,  In  many  other  cases  payments  are  made  to  the 
vendor  by  way  of  instalment  or  part  payment.  Where 
without  any  default  on  the  part  of  the  purchaser  the  con- 
tract fails,  this  money  should  be  repaid.' 

§  1433.  Furthermore,  it  is  clear  that  the  payment  of  thia 
money  to  the  vendor  or  his  agent  creates  a  lien  for  the 
amount  paid  on  the  vendor's  interest  in  the  land.  "There 
can  be  no  doubt,  I  apprehend,"  said  Lord  Cranworth,  ad- 
dressing the  House  of  Lords,  "  that  when  a  purchaser  has 
paid  his  purchase-money,  though  he  has  got  no  conveyance, 
the  vendor  becomes  a  trustee  for  him  of  the  legal  estate, 
and  he  is,  in  equity,  considered  as  the  owner  of  the  estate. 
When,  instead  of  paying  the  whole  of  his  purchase-money, 
he  pays  a  part  of  it,  it  would  aeem  to  foUow,  as  a  necessary 
corollary,  that,  to  the  extent  to  which  he  has  paid  his  pur- 
chase-money, to  that  extent  the  vendor  is  a  trustee  for  him  ; 
in  other  words,  that  he  acquires  a  lien,  exactly  in  the  same 
way  as  if,  upon  the  payment  of  part  of  the  purchase-money, 

(a)  XoU  thtt  wbers,  on  ft  Bala  by  kneOiiD,  ftllf  rallaTa  asftliiat  Lhe  lapM  of  lime.  Ses 
Uwe  U  ■  oondltloB  toi  the  ftrfUtnn  of  tba  per  Lord  BedMdale  In  Lsduod  t.  Nappsr,  i 
dapodt  If  tbg  pnrcbua  be  oot  ooDpleted    Bob.  *  L.«f.,  S8i. 


I  ^BetofparlpaifnttntoniAerigftitoftAtpureiMer.]  Fora; 
*  Keegan  v.  Williamfl,  23  Iowa,  3T8. 


instructive  case. 


RSte  in  valiu,  noUce  that  contract  tnM  at  an  BTid.]  Real  efltate  whicti  had  been 
sold,  was  likelj  to  rise  ia  value  within  a  few  daja;  tlie  vendor  gave  notice  on 
Baturdsy  that  the  contract  was  at  an  end,  and  would  not  be  renewed,  except 
fOT  a  greater  price.  The  vendee  made  no  objection,  and  the  vendor  sold  to  a 
tUrd  partf  on  the  following  Tuesdaj.  Held,  that  the  original  vendee  had  no 
remedj,  and  that  his  action  for  specific  perfonnance  would  be  dismiaMd. 
Hawlej  v.  JeUej,  30  Mich.,  M. 
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the  vendor  had  execnted  a  mortgage  to  him  of  the  estate  to 
that  exteiit."(6) 

§  1433.  In  Rose  v.  ■Wataon,{c)  W.,  having  succeeslully 
resisted  a  vendor's  suit  for  the  specific  perfonnance  of  a 
contract  to  purchase  a  building  estate  on  the  ground  of  the 
vendor's  representations  not  having  been  fulfilled,  filed  a 
hill  to  enforce  his  lien  on  the  estate  for  deposit  and  instal- 
ments of  purchase-money  with  interest.  The  Honse  of 
Lords,  affirming  the  decision  of  Kindersley,  V.  C,  held  the 
plaintiff  entitled  to  such  lien  and  interest  in  priority  to  per- 
sona to  whom,  after  the  contract,  the  vendor  had  mortgaged 
the  property  ;  and  that  although  some  of  the  plaintiff's  pay- 
ments were  made  after  he  had  notice  of  the  mortgage. 

§  14A4.  The  lien  is  not  strictly  confined  to  a  case  of  sim- 
ple pnrchase :  it  extends  to  the  case  of  a  lease,  and  entitles 
an  intended  lessee  who  has  entered  nuder  the  contract  and 
expended  money  to  a  lien  on  the  lessor's  interest  :((fj  it  ex- 
tends, teo,  to  a  sub-purchaser :  so  that  where  A.  sold  to  B. 
and  received  part  payment  from  him,  and  B.  sold  to  C.  and 
received  part  payment  from  him,  C.  was  held  entitled  to  a 
Uen  on  B.'s  interest  in  A.'s  e8tate.(e) 

§  14SS.  This  lien,  in  the  case  of  a  purchaser,  extends  to 
(1)  all  instalments  of  the  purchase-money ;(/)  (2)  interest 
thereon  at  four  per  cent  per  annum  ;(p')  (3)  sums  paid  under 
the  contract  as  interest  on  the  unpaid  purchase-money  ;  (4) 
interest  thereon  ;(A)  and  (6)  the  costs  of  an  unsuccessful  ac- 
tion by  the  vendor  against  the  purchaaer.(z) 

§  1436.  It  may  be  observed,  in  passing,  that  a  vendor 
under  the  Lands  Clauses  Consolidation  Act,  1846,  has  no 
•  corresponding  lien  on  the  land  sold  for  the  costs  of  an  arbi- 
tration payable  to  him  by  the  company.(j') 

§  1437.  The  lien  can,  no  doubt,  be  enforced  in  precisely 
the  same  way  as  a  vendor's  lien  for  unpaid  purchase-money, 
and  under  the  present  practice  (A:)  there  can,  it  is  conceived, 

(b)ROM  V.  W&tM>ti,  in  H.  L.  C.  SS3,  684.  W«bb  T.Elrby.T  De  O.H.  Aa.,37e;  WtUmb 
Ami.  Inn.  nur  l^nl  ^nHlhnrr.  In  R.  11  .  BTA.  t,  Lae,  3  Drew  ,  366 

|k)  Kaw  T.  Wataon,  10  H.  L.  C,  m. 
I       (ij  Mlddleton  v.  Usgnay,  a  B.  J6  M.,ttt; 
TnrneT  T.  Uttnlott,  L.  R.  S  £q.,  TU. 
(I)  E*rl  rerren  t.  BtaffOnl  aoA  Ottox«Mt 
,    Rillwa*  Co.,  L.  B.  la  Eq.,  BH;  Wklkar  T. 

Ware,  Hadhuii  kdi]  Bunbusfonl  Ballwsj 

(/)  BiyKDt  V.  Bnik.  i  Bum.,  S:  Hick  T.    Co.,  L.  R.  1  Ea.,  IBSi  Ooold  v.  Staffonldkli* 
PhllUpB,  Prec.  In  Ch-,  STfl.    Sea  (!««»  T.    Potteries  Walcrworka  Co.,  fl  Ex.,  114. 
Wrtght.  1  Dr.  ft  War.,  7B;  cf.  II77COCC  T.       <k)  See,  eapeOlsUr,  Jud.  Act,  1873,  •.  M, 
BetWon.  18  Cb.  D.,388.  sabt.  7. 

ig)  Lord  Anton  t.  Hodgei,  fi  Sim.,  22T; 
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be  no  difficulty  in  giving  full  effect  to  the  purchaser's  rights. 
For— 

(1)  If  the  vendor  be  plaintiff,  the  purchaser  (defendant) 
resisting  specific  performance  may  deliver  a  counterclaim, 
asking  for  a  personal  order  for  repayment  of  the  amount 
paid  and  interest,  and  for  a  declaration  of  bis  lien  on  the 
plaintiff's  interest  for  those  sums  and  costs;  and  on  the 
plaintiff's  action  falling,  such  relief  would  clearly  be  granted 
to  the  defendant. 

(2)  If  the  purchaser  be  plaintiff,  he  will  frame  his  claim 
in  the  alternative,  asking  for  specific  performance  or  the 
repayment  of  the  amount  paid  and  the  enforcement  of  his 
lien,  and  obtain  relief  accordingly. 

§  14S$.  Where  the  deposit  which  the  purchaser  seeks 
to  recover  by  action  is  in  the  hands  of  the  auctioneer  at  the 
time  when  the  action  is  commenced,  and  is  a  large  sum,  the 
purchaser  may  properly  make  the  auctioneer  a  party  to 
the  action.  If  the  sum  is  small,  the  auctioneer  ought  not 
to  be  made  a  party  uuless  and  until  he  has  refused  to  pay  it 
into  court.  (^)' 

g  1439.  In  a  recent  ease,  where  the  contract  was  for  the 
sale  of  a  term  of  twelve  and  a  half  years  in  a  public  house 
(a  going  concern),  and  the  abstract  showed  that  the  lessors 
had  a  right  to  determine  the  lease  at  the  end  of  five  years, 
it  was  held  that  the  purchaser  was  entitled  to  rescind  the 
contract,  and  sue  for  the  repayment  of  the  deposit  and  in- 
terest, without  waiting  even  until  the  day  fixed  by  the  con- 
tract for  the  transfer  of  possession,  (m) 

§  1460.  On  the  other  hand,  where  the  purchaser,  after 
making  a  payment  by  way  of  deposit,  unjustifiably  repudi- 
ates the  contract,  or  it  in  any  other  way  goes  off  through  his 
default,  the  vendor  is,  in  the  absence  of  stipulation  on  the 
point,  entered  to  retain  the  money,  treating  it  as  having 
been  paid  to  him  as  a  guarantee  for  the  purchaser's  per- 
formance of  the  contract.(7t) 

rl)_BwlorEcniOBtT.BmlIh,S  CIi.D.,4Sft;  Boberti,Il  Be>t..ltlS.    Sae too Bawi t. Dan. 

C£T>ttav.  farabraihor,!  V>d.,n9  leu,  L.  R  10  C.  F.,  1188  (where  ihen  wu* 

Si)  WeMMV.  a«*an,IOCb.  D.TSS.  oondltlnnlljrrcimltDnoriliedepaelt);  *Dd 

)  Bz  nute  Banall,  I..  B.10Cb.,SIl;De-  w  toreliBras»lDet  rorlURmoC  Lhedspbalt, 

ptM  T.  BsdboTnnvh.   1  OIS,  1TB;  Kell   T.  MS  LeBDon  t.  Kftppet,  i  8ah.  A  Iiaf.,8H: 

Holw,  U  W  S.,  MS;  cf.  ItoeKT  t.  WUker,  Uon  T.  Hatttasw*.  S  Vei ,  ITS. 


'  It  is  obTious  tliat  a  covenaQt  to  coavej,  ia  manjr  IngtBDCes.  carries  with  it 
an  obligation  to  refund.  Pratt  v.  Law,  9  Cranch,  406:  Pratt  r.  Campbell,  id., 
406;  see  Fox  t.  LoDgl^,  I  A.  K.,  Manh.,  888;  CampbeU  v.  Bealor,  8  Bibb, 
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§  1461.  Bat  conditions  for  forfeiture  of  the  deposit  to  the 
vendor,  (o)  or  its  repayment  without  interest  or  costs,  (p) 
cannot  be  enforced  by  a  vendor  who  is  unable  to  make  a 
good  title. 

§  1469.  It  may  be  convenient  briefly  to  advert  to  the 
jurisdiction  in  respect  of  part  payment  of  the  purchase- 
money  and  the  lien  for  it  under  the  practice  of  the  Ck»«rt 
of  Chancery. 

§  1463.  Where  the  vendor  was  the  plaintiff,  and  failed  in 
bis  suit  for  specific  performance,  the  court  might  dismiss 
the  bill,  and  order  the  plaintiff  to  return  the  deposit  with 
interest  at  four  per  cent.  ■,{g)  or  it  might  declare  the  defend- 
ant entitled  to  a  lien  for  these  amounts  and  the  costs  of 
suit,  and  dismiss  the  bill  subject  to  this  declaration,  (r) 

§  1464.  But  the  proceeding  of  the  court  in  this  respect 
was  discretionary,  and  depended  on  circumstances  :  for  the 
court,  by  dismissing  the  bill,  sometimes  meant  to  leave  the 
parties  to  their  remedies  at  common  law,  in  which  case  it 
did  not  order  the  return  of  this  deposit,  (s)' 

§  1463.  With  regard  to  the  power  of  the  Court  of  Chan- 
cery to  give  the  purchaser  relief  in  respect  of  his  deposit 
where  he  was  the  plaintiff,  and  specific  performance 
was  refused,  considerable  variation  took  place.  (^)  Bat  in 
Todd  v.  Gee,  (u)  Lord  Eldon,  after  fully  considering  the  ear- 
lier cases,  held  that,  except  in  very  sj^cial  cases,  a  bill 
could  not  be  filed  asking  the  performance  of  a  contract,  or, 
in  the  alternative,  an  issue  or  an  inquiry  with  a  view  to 
damages.  This  decision  was  followed  in  many  subsequent 
cases.  (??) 

§  1466.  Bnt  if  the  plaintiff  prayed  not  the  mere  repay- 
ment of  money  but  a  lien  upon  the  land,  he  was  seeking  for 

(B)  Wuit  V.  StalllbTMS,  L  R.  B  Bi.,  ITS.  V«a  ,  S7A.  n.;  GreenavaT  t.  Aduni,  IS  Vet., 

(11}  UcCnllochv.  GreEOry,  1  K  ft  J.,ise,  199;  Gwlllim  v.  isione,  11  Vm..  IK.    Bwlaa 

isit.  UJire  T.  oniton,  B  Ker  ,  m,  US. 

Iff)  Lord  ADHni  v.  Hwlgeii,  S  81m.,   MT:  (u)  1TVU.,1T3 

Webb  T.  KIrbT,  7  De  U  H.  A  G.  STSi  Hbeud  (e)  Kendali  t.  Beckett,  3  R.  A  H..  Ml  Jen- 

V.  VeoKbleB,  III  W.  R  ,  1186  ktni  t.  Psrklnwin,  1  Ifj.  Jt  E  ,  D;  Vso  r. 

ir)  Turner  T.llBirlott,L,  B.  S  Eq  ,  7U,  Corpe,S  M}.  A  K.,  MS;  Silmbtur  t.  JobM, 

It)  Koulboomb  t.  Btubop  oi  Bittrr,  e  Ha.,  1  B«t.,  463;  n.  C.  B  tj.  A  Ci..  1 ;  WUUaai 

t!E;BedeT  Oakai, l  D«  G.  J  A  B.,  MS  «.  EdwuiU.SSlin.,  T8. 
((]  [MDloa  T.  Stenrl,  1  Coi,  SM;  8.  C,  17 

'  A  vendee  of  land,  in  possession,  paid  part  of  the  purcbasc  monej  aoder 
the  contract,  but  on  beioK  sued  for  the  resiaue  by  the  vendor,  set  up  in  aniwa 
the  sUtute  of  frauds,  and  defeated  the  action.  Held,  that  this  was  an  abtto- 
donment  of  the  contract,  which  precluded  him  from  a  decree  of  qwciflc  per- 
formance, and  entitled  him  to  a  restitution  of  his  purchase  tnonej.  Payne  ▼. 
Oraves,  0  Leigh.  HI- 
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equitable  and  not  merely  legal  relief,  and  he  could  maintain 
his  bill  for  Bpecific  performance,  or,  in  the  alternative,  for 
a  lien  on  the  vendor's  interest  and  the  sale  of  it  accord- 
ingly ;(w)  or  he  might  enforce  his  lien  by  means  of  a  sup- 
plemental bill.(ii:) 

§  1407.  Where  a  contract  was  rescinded  on  the  ground 
of  fraud,  surprise,  or  misrepresentation,  and  a  deposit  had 
been  paid,  it  was  within  the  jurisdiction  of  the  court, 
when  decreeing  rescission,  also  to  order  the  deposit  to  be 
retumed.{^V 

>)  WTthei  T.  Lee,  t  Draw.,  398,  oompro-       (x)  WBitmMOtt  t.  Boblni,  4  De  Q.  r.  A  J., 
■^ ■  "■,.  J.  Ch.««.   cr.  Blare   »■ 

iTi'ifflrmcd  L.  R  B  Ch!,  118 


d.8Sm!,1St'   '  "(V)  Torrance  ».  Bollon,  1..  R.  1**1-.  IMi 

IMTjiff  — —  ■    "  "'■"     ■"■ 


'  ItUtrett  vikert  the  purctuue  priee  ha*  not  been  p<iid  or  ttndered.  ]  The  pur- 
chase price  belongs  to  the  vendor  from  the  time  fixed  for  the  completion  oi  the 
contract.  He  U  entitled  to  interest  upon  it,  provided  it  is  not  Uien  paid  or  ten- 
dered. Hurt  V.  Brand,  I  A.  K.  Marsh.,  161;  Breckcnridge  v,  Hoke.  4  Bibb, 
373;  Drake  v.  Bart-m,  IH  Minn.,  «2;  see,  also,  Warrall  v.  Munu,  aS  N.  T., 
187;  Gillet  r.  Mayoard.  !i  John  .  83;  Jones  v.  JoDea,  49  Tex..  688. 

Rentt  iind proJUs."]  The  property  sold  belongs  to  the  vendee  from  Ihe  time 
fixed  for  the  completion  of  the  contract,  and  he  is  entitled  to  the  rents  and 
profits  from  that  time.  The  vendee  died,  leaving  minor  heirs,  after  he  hod 
paid  a  portion  of  the  purcliane  money  and  taken  possession  of  the  estate. 
After  his  death  the  vi-udor  re-entered,  wasted  the  property,  and  sold  it.  In  an 
action  for  specific  performance,  held,  that  the  vendor  should  pay  the  highest 
rental  value  of  the  land  siiipi;  his  re-entry.  Cole  v.  Tyson,  8  Ired.'a  Eq.,  170. 
"Whatever  maybe  the  rule  vr  here  a  trustee  has  not  himself  occupied  and 
enjoyed  the  trust  estale,  but  h^  received  rents  from  it.  Justice  and  equity  de- 
mand that  where  he  has  wrongfully  excluded  the  true  owner,  and  has  himself 
occupied  and  enjoyed  the  fruits  of  the  estate,  he  shall  at  least  account  for  its 
rental  value."  Per  euiiam,  Henlen  v.  Martin,  68  Cal  .  821.  In  one  case  the 
interest  had  accumulated  until  it  amounted  to  considerably  more  than  the  rents 
and  profits,  and  it  was  held  that  tlie  vendor  should  be  left  in  the  enjoyment  of 
them  until  a  good  title  was  shown,  and  that  then  he  should  receive  interest 
OQ  the  purchase  money,  and  the  vendee  reasonable  rents  and  protlts,  DOtwitb- 
etaading,  by  reason  of  a  fire  which  destroyed  the  building,  no  rents  were  re- 
ceived. Lombard  v.  Chicago  Sinai  Con.,  75  111.,  271.  The  owner  of  an  undi- 
vided half  of  an  estale,  contracted  to  convey  the  whole  Held,  that  if  the 
vendee  elects  to  take  wMt  the  vendor  can  convey,  he  need  pay  or  tt-nder  only 
one-half  the  contract  price,  and  the  vendor  is  not  entitled  to  any  portion  of  the 
rents  and  profits  accruing  subsequent  to  the  making  of  the  contract,  Marshall 
V.  Caldwell,  41  Cal.,  811. 
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PART  VI.- 

OP  SOMK  CONTRACTS  IN  PAKTICULAB. 


CHAPTER  I. 

OF  CONTRACTS  FOB  THE  SALE  OF  SHAEE3. 

§  14ttS.  The  subject-matter  of  this  chapter  ia  contracts 
for  the  sale  of  shares  between  an  existing  and  an  intending 
shareholder,  not  contracts  for  the  taking  of  shares  from  a 
company  by  an  applicant.  Contracts  of  the  latter  kind 
have  been  referred  to  in  a  previous  part  of  this  treatise.(a) 

§  1469.  The  vendor  or  purchaser  of  shai-es  may  gener- 
ally, as  we  have  already  8een,(d)  maintaiii  an  action  for  the 
gpeciiic  performance  of  the  contract  :(c)  he  will  be  entitled 
to  a  direction  that  the  defendant  execute  a  proper  deed  of 
transfer  and  concur  in  all  steps  necessary  to  procure  its 
registration,  and  also,  in  the  case  ofthe  vendor  being  plain- 
tiff, to  a  declaration  of  his  right  to  indemnity  in  respect  of 
calls  on  the  shares  accruing  after  the  purchaser  has  become 
the  owner  in  equity  :{d)  and  where  the  circumstances  of  the 
case  do  not  demand  the  whole  of  this  relief,  the  plaintiff 
may  receive  so  mnch  as  suits  the  necessities  of  the  case : 
BO,  for  example,  the  decree  or  judgment  has,  in  some  cases 
been  merely  one  for  indemnity. 

§  1470.  The  courts  of  common  law  having  recognized 
the  liability  of  the  purchaser  to  indemnify  the  vendor,  ac- 
tions were,  before  the  judicature  acts  came  into  operation, 
maintained  on  this  liability  in  those  courts,  (e) 

§  1471.  Contracts  of  this  description  are,  for  the  most 
part,  made  on  the  stock  exchange,  and  it  hag  been  long  es- 
tablished that,  in  such  cases,  the  contract  must  be  held  to 

(a)  Bnnn.  f|  K,  I8S,  IW.  Bq.,  M;  Id  W.  R,  DM;  appianci  In  nun. 

(b)  Supra,  j  M.  "oo  ,  QrluGU  v.  BiUowe,  L.  R.  4  C.  P.,  M, 
lot  A*taprnceedliig«nD'1*TthaCompU)lea    IN. 

Act.  iaai.i.Sa,»ee)api«.H  nil,  1111.  (0  WftlterT.  Butlca,i8C.B.,SU,wbl(]l> 

(in  A.!  loths  tOTta  ofthe  ludKiMiit  in  inch  anal  beMkrn  tooTemle  HambleT.  Luun- 

t.  oue,  IM  Evu(  r.  Wood,  C.  R.  S  Eq  ,  6;  ton  (T  M  ft  W..  MT)  on  ttw  _polBt  of  laileBk. 

faloe  «.  Halotalnion,  I_  R  S  Cb.[SS8.    M«.  aitj.    Sae,  ton.  Kellook  t.  Bnthorao,  L.  B.. 

•lM,Staapp«nlT.Hiijphr.t.B  lBq.,«Wlt  SQ.  B.,«)8i  >lBTmad,Sld.,Ml. 
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be  made  with  reference  to  the  costoms  oi  that  body,  or  such 
of  them  as  are  not  unreasonable  or  otherwise  illegal ;{/) 
the  customs  being  partly  written  and  partly  unwritten,  and 
liable  to  change  from  time  to  time,  and  to  be  proved  afresh, 
and  possibly  differently,  in  each  succeeding  case. 

But  contracts  for  the  sale  of  shares  are  sometimes  made 
off  the  Stock  Exchange,  and  then  they  are  not  regulated  by 
any  special  customs,  though  they  are  naturally  construed 
with  reference  to  the  constitution  of  the  company,  as  estab- 
lished by  its  special  act,  charter  of  incorporation,  or  other 
constituent  instrument. 

§  1479.  In  order  to  comprehend  the  nature  of  contracts 
on  the  Stock  Exchange,  it  must  be  observed  that  the  mem- 
bers of  the  Stock  Exchange  consist  of  two  classes,  brokers 
and  jobbers :  that  a  broker  is  an  agent  of  a  vendor  or  par- 
chaser  of  shares  or  stock  ;  that  a  jobber  is  a  dealer  on  his 
own  account  in  the  like  commodities,  who  buys  them  for 
the  purpose  of  re-sale  at  a  profit :  that  on  the  Stock  Ex- 
change there  are  two  classes  of  contract,  those  for  cash 
and  immediate  execution,  and  those  for  the  "account:" 
and  that,  as  regards  the  dealings  for  the  account,  there  are 
three  successive  days  or  times  which,  according  to  the  cus- 
toms of  the  Exchange,  govern  the  execution  of  such  con- 
tracts, viz.:  first,  the  name  day,  when  a  purchasing  broker 
or  jobber  has  to  give  the  name  of  the  original  or  of  a  snb- 
Btituted  purchaser  to  the  vendor's  broker;  secondly,  the 
account  or  settling-day,  which  is  the  day  after  the  name 
day — on  this  day  the  price  has  to  be  paid  to  the  vendor's 
broker ;  and  thirdly,  a  period  of  ten  days  after  the  account 
day,  allowed  for  the  completion  by  registration  of  the  trans- 
fers of  the  shares,  where  registration  is  required. 

I  1473.  Bearing  these  facts  in  mind,  the  reader  will  be 
able  to  foUow  the  practice  on  the  Stock  Exchange,  which 
was  fully  stated  in  the  evidence  of  Mr,  De  Zoete  read  by 
Lord  Cairns  in  addressing  the  House  of  Lords  in  the  case 
of  Nickalls  v.  Merry  :{^)  "  In  the  case  supposed,  where  the 
jobber  would  stand  as  purchaser,  he  would  on  the  day  pre- 
ceding such  account  day  (which  was  usoally  called  the  '  name 
day ' )  be  bound  to  pass  to  the  broker  a  ticket  containing^the 

(/)  KIckmlli  T.  Hon?,  L.  B.  T  H.  L.,  SH>.  Ip)  L.B.  T  a.L.jaS-MI.    See,  too,  ez parU 
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name  of  a  person,  or  of  Beveral  persons,  as  the  pnrchaaer 
or  purchasers  of  the  said  shares ;  or  he  might,  if  he  pleased, 
pass  his  own  name  as  each  pnrchaser,  in  which  latter  case 
only  wonld  he  have  been  bound  himself  to  take  to  the 
shares.  If  the  jobber  had  failed  to  pass  to  the  broker  such 
a  name  or  name's  by  the  name  day,  the  selling  broker  could 
have  sold  oat  the  shares  against  him,  and  have  compelled 
him  to  pay  a:iy  loss  thereon.  Until  the  name  day  it  was 
not  seen  who  might  stand  ultimately  either  as  purchasers 
or  sellers,  or,  in  other  words,  who  might  be  the  persons  to 
transfer  or  to  tnke  transfers  of  shares,  and  until  then  a  job- 
ber might  have  had  a  great  many  transactions  both  of  bay- 
ing and  selling  with  the  same  brokers  or  jobbers,  or  with 
varioas  brokers  or  jobbers.  On  the  name  day,  in  the  case 
supposed,  if  the  jobber  having  puichased  liad  sold  again,  a 
ticket,  containing  the  nume  of  the  i>ei-son  to  whom  the 
shares  were  to  be  transferred,  would  have  been  issued  by 
and  passed  on  from  the  ultimate  purchasing  broker  to  his 
seller,  and  so  on  through  the  hands  of  the  other  intermedi- 
ate sellers  and  buyers  in  succession,  who,  whether  acting  as 
jobbers  or  as  brokers,  had  dealt  in  the  shares,  until  it 
reached  the  hands  of  the  original  selling  bi-oker.  Every 
member  passing  a  ticket  was  required  to  write  on  the  back 
of  it  the  name  of  the  member  to  whom  it  was  passed  ;  such 
ticket  would  also  have  contuined  the  amount  of  purchase- 
money  agreed  to  be  given  for  the  shares  by  the  ultimate 
purchasing  broker,  and  also  a  note  that  he  would  pay  the 
same.  So  many  transactions  of  this  kind  took  place  daring 
the  account,  that  on  the  name  day  the  ticket  of  necessity 
only  remained  in  the  possession  of  an  intermediate  jobber 
or  broker  for  the  time  required  to  take  the  particulars  of  it. 
It  sometimes  happened  tliat  the  same  ticket'pasaed  through 
the  same  member's  hands  several  times  in  fulfillment  of  bar- 
gains made  with  other  members,  and,  as  a  matter  of  fact,  he 
had  neither  the  opportunity,  time,  nor  the  means  for  making 
inqairies  respecting  the  name  so  passed.  The  original  sel- 
ling broker  would  not  have  been  bound  to  deliver  a  transfer 
of  the  shares  to  the  ultimate  purchasing  broker  uutil  the 
expiration  of  ten  days  after  the  account  day,  and  during 
these  ten  days  the  said  purchasing  broker  could  not  have 
bought  in  the  shares  against  the  seller.    Daring  this  time  it 
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was  open  to  the  original  selling  broker  to  object  to  the  name 
passed  by  his  buyer,  in  which  case  such  buyer  would,  of 
course,  liavH  passed  on  the  objection  to  the  person  jfrom 
whom  hu  ruueived  the  name  as  hereinbefore  mentioned,  and 
practically  such  bayer  would  have  had  no  liability  or  inter- 
est in  the  question,  as  whatever  grounds  there  might  have 
been  for  objecting  to  the  name  would  have  had  to  be  met  by 
the  person  from  whom  it  emanated,  and  who  had  originally 
issued  tlie  ticket,  and  the  committee  of  the  said  Stock  Ex- 
change would,  if  appealed  to  by  the  selling  broker,  have 
decided  as  to  the  validity  of  any  such  objection,  and  would 
have  required  another  name  to  be  given  in  case  they  had 
consideiod  it  right  to  do  so.  But  after  the  lapse  of  these 
ten  days  the  selling  broker  was  required  to  deliver  the  cer- 
tificates and  transfer  of  the  shares  to  the  said  ultimate  pur- 
chasing lii-oker,  or  in  default  thereof,  the  latter  could  have 
bought  in  the  shares  against  the  seller.  The  usual  course 
of  business  was  for  the  selling  broker  to  deliver  the  transfer, 
together  with  the  corresponding  ticket,  to  the  said  ultimate 
purchasing  broker  from  whom  "he  received  the  purchase- 
money.  The  said  ultimate  purchasing  broker  did  not  know 
to  whom  his  ticket  had  been  ultimately  passed  until  the 
delivery  of  ihe  ti-ansfer.  According  to  the  long- recognized 
and  well-established  rules  and  usages  of  the  said  exchange, 
if  the  original  selling  broker  did  not  dehver  his  transfer 
and  cerlilif^ates  and  obtain  payment  of  the  purchase-money 
within  lifieen.  clear  days  from  the  name  day,  his  immediate 
buyer  was  released  from  all  loss  caused  by  the  default  of 
the  ultimate  purchasing  broker  to  pay  for  the  shares,  and 
the  latter  would  alone  remain  responsible ;  in  like  manner, 
if  the  member  who  issued  the  ticket  containing  the  name  of 
ihe  intended  transferee  of  the  shares  did  not  buy  in,  or  at- 
tempt to  buy  in,  the  same  shares  within  fifteen  days  from 
the  account  day,  his  immediate  seller  was  released  from  all 
loss  cansed  by  the  failure  of  any  member  through  whose 
defaolt  the  shares  were  not  delivered  to,  and  the  porcbase- 
money  paid  by,  the  ultimate  purchasing  broker ;  the  jobber 
had  fnlfiUed  all  the  obligations  required  of  him  by  the  rules- 
and  usages  of  the  said  Stock  Exchange  in  respect  of  his 
contract." 
§  1474.  In  this  passage,  and  in  several  of  the  cases  which 
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have  occurred,  the  jobber  is  spoken  of  as  if  his  rights  and 
liabilities  were  distinct  from  those  of  a  broker.  But  the 
broker  of  a  purchaser,  and  through  him  as  principal  the 
purchaser,  appeared  to  be  in  precisely  the  same  position  as 
a  jobber.  (A) 

§  1475.  Such  being  the  practice,  the  contract  of  sale  to 
a  jobber  has  been  determined  to  be  to  the  effect  that,  at  the 
sitting-day,  he  will  either  take  the  shares  himself,  in  which 
caae  he  must  accept  and  register  a  transfer  and  indemnify 
the  vendor,  or  he  will  give,  as  purchaser  or  purchasers,  the 
name  or  names  of  one  or  more  persons  capable  of  contracting 
and  who  have  authorised  him  to  contract  for  them,  and  to 
whom  no  reasonable  objection  can  be  made :  and  that  when 
the  vendor  has,  by  executing  a  transfer  to  the  nominees, 
accepted  them  as  purchasers,  and  the  nominees  have  ac- 
cepted the  shares,  through  the  delivery  to  their  brokers,  on  . 
a  payment  by  their  brokers,  of  the  transfers  and  certificates 
of  shares,  then  two  things  follow,  viz.,  (1)  a  new  contract 
arises  between  the  original  vendor  and  the  nominees  of  the 
original  purchaser ;  and  (2)  as  a  consequence,  the  original 
purchaser  is  released  and  no  action  can  be  maintained 
against  him  in  respect  of  the  contract.(i)  So  that  he  is  not 
in  any  sense  a  guarantor  of  the  performance  of  the  new  con- 
tracts by  his  subvendees. 

§  I4k7n.  The  peculiarity  of  this  transaction  does  not  con- 
sist in  the  extinction  of  the  original  contract  by  the  new 
one  :  that  occurs  in  many  cases :  but  in  the  right  reserved 
by  the  original  contract  to  the  purchaser  to  compel .  the 
vendor  to  accept  a  new  contract  in  lieu  of  the  old  one.  In 
short,  the  original  contract  with  the  purchaser  is  one  for 
sale  and  purchase,  with  a  right  reserved  to  the  purchaser, 
under  certain  circumstances,  to  call  on  the  vendor  to  enter 

m  Sot  Hulcd  T.  Pain  (ad  aotlon),  L.  B.  «ieent«d   vid    ddlTsrad  to  blm :   thM  Dm 

mBi.ilSS,  ITOj  conaltlar  8ti«M  T.  Hai^n.ll  Tendor  hu  no  right  M  ohfectto  «i«eiite  • 

L.  I.  K.  a  ,  IBS.  trunltor  to  »ij  one  named  b;  Eli*  i Iimm. 

(4)  ColM  T.  BrUtawe,  L.  B.  t  Ch.,  S,  re-  ud  doss  not.  by  exrcattng;  the  tniDiAr,  re. 

T«nlUK  S.  <;.  L.  K    e  Eq.,  U9;  Qrtt—li  v.  leaaethe  parcbaMr  from  nli  lUbtlli,  to  In. 

BrtiUwcL  K.IC.  P.,  as.rerenlDgB.  0.  L.  damnl^.    Hli  iMnitbtp   beld,  >■  a  codm- 

B,  S  0.  F..  IIS.    In  MaxiMl  T.  Fklue  (2d  qusnce,  that  Colei  t.  BrlMowe  and  Hrlaa«ll 

■oUop).  L.  B.  B   Ex.,  lai.  Lord  Jtbgn  Ur.  T  Brlatowe  (abl  aupra}  wars  rlsbU*  decided, 

Juatk«)     Blaokbnro   auttJectad    tbe    wbole  bat  on  wrong  cronnd*.  and  ttiMt  HaitMl  ▼. 

tuatlar  to  a  ycr7  alaboraM  asamlnaUon,  and  Paine  [lit  action]  (L..  B  *  Ex.,  gl)   ma 

bald  tbat  It  waa  no  pari  or  tba  contract  of  ■  irron|ly  decided.    Baa,  aa  to  tUa  jDdcmeot, 

pnrebaaerof  abaraa  to  gtrc  la  elUier  Ma  own  per  Jamea,  L.  J.,  In  HenrT.  MtdiaUa.  L.  B. 

name  or  that  of  bla  real  principal:  that  he  f  Ch.,  TOO.    Lord  Blaokbnni'a  flewaaeaato 

«antracu  to  accept  a  tranahr  Into  ibe  name  ba  practtcaUv  oiamiled  bj  tba  daddwa  >a 

which  he  farnlabea,  and  to  indemnifv  tbe  tbe  Booae  of  LoidaLa  lb*  law  nawnil  oaaa 

-TBDdorasalnatallQaUaaAet  the  tiaaam  U  IL.II.T H.l,., StO). 
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into  a  new  and  sabstitntionary  contract,  and  an  obligation 
on  the  part  of  the  vendor  to  do  so.  It  is  an  effective  con- 
tract to  contract. 

§  1477.  Of  the  original  liability  of  the  first  purchaser  to 
be  sued  in  specific  performance  and  for  indemnity  there  is 
no  doubt.  Let  us  now  inquire  a  title  more  exactly  what 
such  original  purchaser  must  have  done  to  relieve  himself 
from  his  original  liability. 

Ist.  He  must  give  as  purchaser  the  name  of  a  person 
capable  of  contracting.  Accordingly  it  has  been  decided 
that  the  passing  on  the  name  of  an  infant  is  no  satisfaction 
of  the  jobber's  liability. (y) 

3d.  He  must  give  as  a  purchaser  the  name  of  a  person 
who  has  authorised  the  original  purchaser  to  bind  him  to  a 
contract  of  purchase :  so  that  passing  on  the  name  of  a 
person  who  gave  no  authority  is  no  satisfaction  of  the  first 
purchaser's  liability.(A)  As  regards  these  two  points,  it 
has  been  urged  that  if  no  objection  was  taken  to  the  name 
within  ten  days  after  the  settling-day,  that  being  the  period 
allowed  for  the  approval  or  rejection  of  the  name  of  the 
altimate  purchaser,  the  original  vendor  lost  his  right  to 
object :  but  the  contrary  has  been  held ;  the  personal  re- 
sponsibility, and  not  the  personal  capacity  or  aathority, 
being  the  only  point  left  for  inquiry  and  determination 
within  the  ten  days. 

3d.  The  original  purchaser  must  give  a  name  to  which  no 
reasonable  objection  can  be  taken.  It  seems  that  residence 
in  Smyrna  would  be  a  reasonable  objection.  (?)  This  objec- 
tion, if  not  taken  within  ten  days,  would  come  too  late. 

§  1478.  The  nominee  of  the  original  purchaser,  wheth^ 
jobber  or  purchasing  broker,  is  in  most  cases  a  sub-vendee. 
But  this  is  not  necessary.  The  exigency  of  the  contract  is 
satisfied  if  the  name  given  as  that  of  a  purchaser  be  that  of 
a  person  capable  of  contracting  and  who  has  contracted  to 
take  the  shares.     Thus,  where  the  person  named  was  a  man 

U)  Herrr  T.  Xlckalls,  L.  R.  T  Cta.,  133 ;  9, 
a,  n.  NlctallB  t.  ISerry,  L,  R.  T  H.  L.,  630  ( 
veTSlsir  tbe  declilon  ofUacoD.  V.  C,  In  S. 
L.  B  I  Ch..  140,  ud  oiermilns  Rentile  .. 
UoiTl*.  L.  B.  It  Eq  ,  K8}  i  Dent  t.  Nlckalli,    Ex., 
92  W.  R.,  llSi  WBtwin  V.  Hlller,  W.  N.,  ISTB,       (1)  _. 
IBtBKll,  V.C-);  HeilUgeT.  Palne,SCb.D.   CMe,k< 
SM.    Cr.  NlckaUi  T    " w    «    .£« 
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of  straw,  who  for  a  gratuity  accepted  the  shares  in  a  broken 
company,  and  the  vendor'a  brokers  did  not  object  to  the 
name  given  or  require  a  better  name,  the  original  purchaser 
was  held  to  have  performed  his  contract,  and  so  was  no 
longer  boand.(7») 

Wbether  the  original  purchaser  is  bound  to  do  anything 
more  than  produce  a  new  contracting  party,  i.  «.,  whether 
he  is  liable  till  the  new  purchaser  has  actually  accepted  the 
transfer  of  the  shares,  is  a  point  which  is  hereafter  con- 
sidered, (m) 

§  1479.  Where  the  nominee' s  name  has  been  given,  with 
his  authority,  by  the  jobber  or  purchasing  broker,  atid  such 
name  has  been  accepted  by  the  vendor  by  his  executing  the 
transfer  to  the  nominee,  and  the  nominee  has,  through  his 
broker,  paid  for  the  shares  and  accepted  the  transfer  and 
certificates,  a  new  contract,  as  we  have  seen,  arises  between 
the  vendor  and  the  nominee.(o)  This  new  contract  may  be 
enforced  by  an  action  for  indemnity,  (j?)  or  by  an  action  for 
specific  performance  and  indemnity.(g) 

§  1480.  In  accordance  with  some  of  the  authorities  the 
new  contract  has,  in  the  foregoing  sections,  been  stated  as 
arising  when  the  nominee  has  paid  for  his  shares  and  ac- 
cepted the  transfer  and  certificates,  or,  to  put  it  in  other 
terms,  the  original  purchaser  is  only  discharged  when  he 
produces  a  nominee  who  himself  pays  for  the  shares  and 
accepts  the  transfer  (and  does  not  merely  contract  so  to 
do).{r)'  But  there  are  not  wanting  authorities  which  wonld 
place  the  constitution  of  the  new  contract  at  a,  possibly 
earlier  stage,  viz.,  when  by  the  ticket  the  new  purchaser 
has  been  signified  to  the  original  vendor,  and  the  vendor 
has  signified  his  acceptance  to  the  new  purchaser.(£)  The 
point  has  never  been  precisely  determined :  and  as  the  only 
notification  that  the  original  vendor  accepts  the  new  pur- 
chaser appears  to  be  by  delivery  of  the  transfer  on  payment 

(■•)  Muted  T.  Pklne  (id  wctloa),  L.  B.  i  Affmta  In  Cam.  Bean.  In  QrlMall  t.  Brts- 

Bx^aOS,  afflmivdlnOaiii.  Scao.  I..  S.  S  Ex.,  towe.L.  R.  1  C.  P.,  ae,  Gl:  Hswktni  T.  lUlI- 

Itl.  by,  I~  R.4  Bq.  an;  S  Ch  ,188:  t  Kq.-BOt;  4 

(n>  Bee  latn.,  f  1180  at  wq.  Cb..  lM>i  UodgklDKiii  T.  Kelly,  S  Sq  ,  4SB. 

(i>)  Bee  per  Cockbarn.  C.  f..  In  OrlusU  T.  <r)  Sm  per  Cockbarn,  C.  1.,  In  GilMall  *. 

Brlilowc,  L,  B.  IC.  F.,G1.  Brlilowe,!..  R.1C.  P.BIi  par  Juiea,  L.  J. , 

(p)  DkTla  T,  Baycock,  L.  B.  4  &i.,  STSi  In  Heny  v.  Nlckall*.  L.  U.7Cb.,TSl. 

BowrlDET.  Shepherd,  L.  E,Sq.B.,SU9.  (t)  8m  per  Bntt.  J  ,  In  BovHnsT.  Sbao- 

Iq)  SbeppudT.  Hnrphy.lsVr.  B^  H8:  1.  bttKt,L.  ^eQ.  B..S»;  per  KallT,  C.  81^0 

B.  1  Eq.,  Sb  (reyenlng  S.  C.,1.  B.  I  Eq.,4K>},  DkTls  T.  Hayoook.  L.  B.  i  Ex..  tU. 
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of  the  price,  the  point  does  not  seem  to  be  one  of  much 
practical  importance. 

§  1481.  The  new  contract  is,  as  we  have  seen,  between 
the  original  vendor  and  the  ultimate  purchaser  or  nominee. 
Between  the  original  vendor  and  any  of  the  intermediate 
parties  there  is  no  contract.(^) 

§  ]4§9.  In  one  case,  however,  it  has  been  held  that  there 
is  a  right  to  indemnity  in  equity  on  the  ground  of  trust. 
The  case  alluded  to  is  Castellan  v.  Hob8on.(w)  There  A. 
through  his  broker  sold  to  a  jobber,  B.  B.  sold  to  C. 
through  his  broker.  C.'s  broker  gave  the  name  of  D.,  who 
was  a  man  of  straw  and  was  held  to  be  a  trustee  for  C.  A, 
executed  a  transfer  to  D.  and  received  the  money  :  D,  did 
not  execute  the  transfer,  and  before  registration  the  com- 
pany was  woundup:  C.  was  held  liable  to  indemnify  A., 
on  the  ground  that  A.  was  a  mere  legal  owner  of  the  shares 
and  entitled  to  indemnity  from  the  real  equitable  owner, 
and  that  C.  was  such  owner.  It  may  be  doubted  how  far 
the  case  can  be  considered  as  an  authority  since  the  deoia- 
aions  in  Coles  v.  Bristowe(B)  and  Maxted  v.  Paine  (second 
action)  :(w)  for  it  would  appear  that  A. 's  original  contract 
of  sale  was  liable  to  be  extinguished  by  a  new  contract 
which  he  agreed  to  enter  into  with  a  nominee,  and  that  by 
executing  a  transfer  to  D.  he  accepted  him  as  purchaser, 
and  it  would  seem  to  follow  that  he  could  look  to  him  and 
to  no  one  else  for  indemnity.  The  non-registration  of  the 
transfer,  too,  seems  immaterial  according  to  the  more  recent 
cases. 

§  1483.  In  Viscount  Torrington  v.  Lowe,(a:ithe  court  of 
common  ple^as  held  that  no  action  could  be  maintained 
against  the  subvendee  whose  nominee  had  been  accepted  by 
the  original  vendor,  and  they  expressed  the  further  opinion 
that  there  was  no  equitable  right  against  him. 

§  1484.  In  some  cases  the  ordinary  form  of  contract  is 
departed  from,  and  a  contract  is  made  by  the  jobber  or  pur- 
chasing broker  with  registration  guaranteed.  This  super- 
adds an  important  obligation  on  the  original  purchaser,  so 
that  he  has  not  completed  his  cuntract  until  he  has  either 

(t)  VlMoniUTonlTigUin  T.  LiOwe,  L.  B.  4  thiiicuc.    Ct  Nlck«ll(  T,  Fimeaiix,  W.  K., 

C.  P..I6.  1889,  IIS  [JKme*.  V.  C) 

<M  L.  K.  10  Kq,,  IT  (Jui«a,  V.  C.)    TbB        (i)  L.  B.  i  Ch.,  S 
CM«  of  Tlaooimt  Toirlnttun  t,  Law«  doM      (wj  L.  S.  i  Xi..  lOt,  S  Kz.,  in 
Botftppa>rMlMlT«l>eeDclWdMtlwV.C.  In       (zj  L.  K.  4  C.  P.M. 
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Mmeelf  paid  for  the  shares  and  registered  the  transfer,  or 
has  procured  some  nominee  to  do  both  these  things.  There- 
fore where  the  jobber  procured  a  nominee  to  accept  or  pay 
for  the  shares,  but  the  transfer  was  not  registered,  the  job- 
ber or  original  purchaser  was  still  liable  to  a  suit  for  specific 
performance  and  indemnity,  (y) 

g  148S.  Cases  may,  of  course,  often  occur  where,  inde- 
pendently of  the  customs  of  the  stock  exchange,  a  third  per- 
son may  so  adopt  the  purchaser's  contract  as  to  place  him- 
self in  the  shoes  of  the  purchaser,  and  give  to  the  vendor  a 
direct  right  against  himself.  The  practice  of  passing  on 
shares  before  transfer  executed  gives  great  facilities  for  such 
a  result  to  arise. 

§  1486.  In  one  case  W.  directed  his  broker  to  buy  shares 
in  a  discount  company :  the  broker  bought  them  fi-om  the 
plaintiff,  and,  on  W.'s  instructions,  gave  the  name  of  G.  (a 
director  of  the  company)  as  purchaser.  G.  received  the 
transfers  made  out  in  his  nabie,  retained  them,  and  depos- 
ited them  'as  security  for  the  purchase-money,  which  was 
paid  out  of  the  company's  funds  and  debited  to  G.'s  fiarm. 
G.  denied  that  he  had  assented  to  the  shares  being  bought 
in  his  name :  but  Stewart,  Y.  C,  held  that  G.  had  assented 
to  the  new  contract,  and  accordingly  made  against  him  a 
decree  of  specific  performance.  {2) 

§  1487.  A  somewhat  similar  state  of  facts  arose  in  an 
earlier  suit.  There  A.  sold  to  B.,  and  B.  sold  to  C.  A. 
executed  a  transfer  to  C,  which  C.  did  not  register.  A. 
then  sued  B.,  and  obtained  a  decree  directing  an  inquiry  as 
to  A.*s  title  :  the  Master  certified  in  effect  that  A.,  by  exe- 
cuting the  transfer  to  C,  had  precluded  himself  from  making 
a  title  to  B.,  and  on  this  ground  the  bill  was  dismissed  on 
further  consideration,  (a) 

§  1488.  So  again,  in  the  case  of  a  contract  between  A. 
and  a  company  to  take  shares  and  make  certain  payments, 
the  registration  by  the  company  of  a  transfer  by  A.  to  B., 
before  A.  had  made  the  payments  entitling  him  to  be 
registered  as  a  shareholder,  was  held  by  Lord  Selbome 
(sitting  as  a  judge  of  first  instance)  to  be  a  new  contract 

(v)  CruNT.  pRlnC,  L.B.SEq.,«l;lCb.,       (O  Bbcpberd  t.  OUlenle,  L.  B.  E  Bq ,  BB. 

«r  (o)8lj«w*.n«her,sili«0.si.»aTsi!l. 
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"between  B.  and  the  company  which  extingaiahed  the  earlier 
■contract  between  A.  and  the  company,  (fi) 

§  1489.  The  following  circumstances  require  considera- 
tion in  actions  of  this  description : 

The  plaintiff  in  some  cases  has  been  only  equitably  entitled 
to  the  shares,  which  have  been  registered  in  the  name  of 
some  third  person.  This  baa  been  held  no  objection  to  a 
■decree  for  specific  performance  or  for  indemnity  to  the 
plain  tiff,  (c) 

§  14IN>.  Whether  the  fact  that,  before  the  contract  was 
made,  a  call  was  made  on  the  shares  of  which  the  purchaser 
was  ignorant,  was  a  defense  to  a  suit  for  the  performance  of 
a  contract  to  buy  the  shares,  was  a  point  much  considered 
in  the  successive  stages  of  the  litigation  in  Hawkins  v. 
Maltby,((i)  but  can  hardly  be  said  to  have  been  there 
decided.  In  fact  there  the  call  was  made  on  the  same  day 
as  the  contract,  but  whether  before  or  after  did  not  appear. 
In  the  absence  of  fraud  or  misrepresentation,  it  does  not 
seem  clear  why  the  fact  that  a  call,  which  the  purchaser 
must  have  known  could  at  any  time  be  made,  has  been 
made,  should  avoid  the  contract  or  prevent  either  party 
from  enforcing  it.  * 

§  1491.  Where  the  constitution  of  the  company  gives 
the  directors  a  power  to  refuse  to  register  transfers,  the 
■question  arises  whether  tbe  refusal  on  the  part  of  the 
directors  to  register  the  purchaser,  relieves  him  from  the 
obligation  of  performing  the  contract. 

This  question  must  be  answered  differently  according  to 
^nrcumstances. 

§  1499.  (1)  Where  the  contract  is  made  on  the  Stock 
Exchange,  but  is  made  with  reference  to  the  constitution  of 
the  company,  or  subject  to  its  rules,  and  the  constitution  of 
the  company  requires  the  vendor  to  do  aU  that  is  essential 
to  the  transfer,  the  vendor  is  under  an  obligation  to  procure 
the  assent  of  the  directors,  and  If  he  fail  to  do  so,  the  pur- 
■chaser  is  relieved  from  the  contract,  and  if  he  have  already 
paid  his  purchase-money  in  ignorance  of  this  refusal,  he 
may  recover  it  back.(e) 

SHorton'icMe,  L.  S-llEq.,  IH.  (■)  WllUnKin  T.  Lloyd,  T  Q.  B.,  IT;  of.  per 

Falnev.  Hntohliinii.L.  U.  BEq.,tST;  a  L«id  CftmptMU,  C.  J„  Id  StnyT.  BoueU,  1 
i;ii^8B8.  x\.tn..Sx. 

«D  L.  R.  *Bq.,  STl;  I  Ch.,  188;  •  Bq-.MSi 
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§  14113.  (3)  Where  the  contract  is  made  on  the  Stock 
Exchange  and  subject  to  its  niles,  it  is  clear  that  the  refusal 
of  the  directors  to  register  the  transfer  is  immaterial ;  for, 
according  to  the  conatrnotion  pnt  apon  snch  a  contract,  it 
is  performed  on  the  vendor's  part  by  the  delivery  of  th& 
tranafer  and  certificates,  and  the  vendee  is  entitled  to  the 
right  which  he  thereby  acqaires  to  procore  himself  to  be 
T^;i8tered,  if  the  directors  so  choose :  he  is  not  entitled  to 
an  abaolnte  and  unconditional  right  to  registration.  (/)  In  a 
sale  on  the  Stock  Exchange  it  is  no  part  of  the  vendor's 
duty,  irrespective  of  express  contract,  to  procure  the  r^s- 
tration  of  the  transfer.  (^) 

g  1401.  (3)  There  are  nnmerona  contracts  for  the  sale  of 
shares  which  tall  under  neither  of  the  two  classes  just  ad- 
verted to ;  and  with  regard  to  these  it  is  more  difficult  to 
say  what  is  the  effect  of  the  power  of  the  directors  to  refuse 
registration,  or  of  their  actual  ref  asal. 

Opposite  views  have  been  expressed.  On  the  one  hand, 
Iiord  Bomilly,  M.  B.,  in  one  case  expressed  the  view  that 
every  contract  for  sale  of  shares  is  conditional  on  the  com- 
pany accepting  the  purchaser  as  a  shareholder: (A)  on  the 
other  hand.  Lord  Chelmsford  intimated  an  opinion  that  in  no 
ordinary  case  will  the  discretionary  power  in  the  directors 
famish  a  defense.  "The directors,"  he  said,  "may decline 
to  register,  but  the  transaction  is  complete  as  between  trans- 
feror and  transferee,  "(t) 

The  opinion  expressed  by  Ix)rd  Romilly,  M.  R.,  in  the 
case  referred  to,0')  '^^^  proWbly  not  now  be  sustained, 

§  1493.  In  a  subsequent  case,  before  the  last-named 
Judge,  the  deed  of  settlement  of  the  company  provided 
that  no  shareholder  should  transfer  his  shares,  except  in 
snch  a  manner  as  the  board  should  approve :  a  shareholder 
contracted  to  sell  his  share :  the  board  refused  its  consent 
to  his  making  the  transfer :  and  the  vendor  then  refused  to 
complete :  the  purchaser  filed  his  bill,  and  obtained  a  de- 
cree on  the  ground  that  the  deed  of  settlement  did  not  pre- 
vent the  sale  of  shares  or  give  the  directors  an  arbitrary 

ff)  BemftT  ▼-  Bailer,  Bl.  B.  A  B.,  £87;  (A)  Bamlnibain  r  BbeMan,  B  Bht., 
BSm  T,  Bouall,  1  BI.  *  KL.  888.  ttb.  *  ™«™.v 

(^BtnrT.EluMll.IKLAXL.SaB.  Alto  (1]  Hawkin*  t.  Haltbr,  L.  B.  1  Ch.  IM. 
nwcbiiac* trtth  teclUntlOn  giuiuileeil,  see  Seaper  Lord  BomUly.M.  R,,  [a  BadcUBWi 
■UPM,  1 1181.  T.  KelJj,  L.  a.  I  Eq..  tK. 

tj)  BcmiDgliam  r.  Sherldu,  a  Bor.,  M- 
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will  on  finch  an  occasion :  in  case  the  parties  differed  the 
conveyance  was  to  be  settled  in  chambers.  (A) 

§  1496.  Whether,  independently  of  the  rules  of  the 
Stock  Exchange  or  of  other  special  contract,  the  duty  of 
procuring  the  transfer  to  be  registered  rests  on  the  vendor 
or  purchaser,  has  not  been  the  subject  of  any  conclusive 
decision.  It  is  a  point  of  great  moment  for  the  determina- 
tion of  the  question  now  under  our  consideration :  for,  if  it 
rests  on  the  purchaser,  his  non-perfonnance  of  his  obliga- 
tion can  never  prejudice  the  vendor.  There  are  in  the  cases 
arising  upon  Stock  Exchange  contracts(?)  numerous  dicta 
which  imply  that,  generally,  the  duty  is  upon  the  purchaser,  ' 
and  it  is  apprehended  that  this  will  be  decision  of  the  ques- 
tion when  it  shall  arise. 

§  1497.  It  is  settled,  and  indeed  could  hardly  be  doubted, 
that  when,  through  the  fault  or  default  of  the  defendant, 
the  transfer  had  not  been  presented  for  registration,  and 
then  a  winding  up  had  ^intervened,  and  there  was  no  evi- 
dence to  show,  if  the  transfer  had  been  duly  presented  by 
the  defendant,  he  would  not  have  been  accepted  as  a  trans- 
feree, the  objection  based  on  the  refusal  to  transfer  must 
fail,  (m) 

§  1498.  The  winding  up  of  the  company  has,  in  many  of 
these  cases,,  b^n  urged  as  an  objection  to  the  relief  sought, 
here  we  must  distinguish  between  cases  in  which  the  pre- 
sentation of  a  petition  was  before  and  those  in  which  it  was 
after  the  making  of  the  contract. 

§  1499.  (1)  Where  the  petition  has  first  been  presented, 
then  the  contract  has  been  made  by  both  parties  in  ignor- 
ance of  that  fact,  and  then  the  petition  has  resulted  in  a 
winding  up,  there  has  been  common  mistake  or  common 
ignorance :  and  in  such  a  case  it  appears  that  the  court 
could  not  comi)el  the  specific  performance  of  the  contract.(ji) 

§  1309.  (3)  But  where  the  petition  has  been  presented 
after  the  making  of  the  contract,  the  defense  does  not  ap- 
pear admissible  :  for  the  general  rule,  that  the  destruction 
or  failure  of  the  subject  matter  of  a  contract  after  it  is  en- 
tered into  is  no  defense,  must  prevail,{o)  and  if  the  contract 


m  FoolB  T.  HlddletOD.  3»  Be&f..  eM.  (ml  Evuii  T.  Woud,  L.  B.  S  Eq.,  8;  Ftlne 

ill  Shsppud  T.  Hurpbjr,  I.  B.  S  Bq.,M*;  ».  HntclUnion.  L.  E.8  Cll,,8e8.  .. 

law   B..9ia;  Str>r  r.  UDSwll.l  El    *  El.,       <n)  Emeriou'B  CaBe,L.  B.,  1  Ch.,  tsa.  ^^. 

S88;  Btsdi  f.  Wood,  L.  S.  S  Eq.,e;  Hodg-       (o)  Uolea  t.  BriatewB,  L.  B.  fi  Eq.,  149; 

UuKOiT.  Kelly,  L.B.SEq.,UI.  Ts;lor  t.  Stnr,  2  C.  B.H  8„  17G. 
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cannot  be  performed  modo  etformd,  the  court  can  still  give 
relief  by  way  of  indemnity.  (^) 

§  1«M1.  The  point  has  been  urged  in  various  forms.  It 
has  been  said  that  the  snbstitntion  of  the  one  name  for  the 
other  on  tiie  register  of  the  company  is  part  of  the  contract, 
and  that  by  the  winding  np  of  the  company  this  has  become 
impossible:  and  further,  as  regards  companies  under  the  com- 
panies act,  1866,  that  the  effect  of  the  131st  and  163d  sec- 
tions of  that  act  is  to  render  transfers  after  the  commence- 
ment of  the  winding  up  absolutely  illegal  and  mere  waste 
paper.Cj)  But  neither  of  these  arguments  seems  valid. 
As  to  the  first,  it  may  be  replied  that,  unless  by  special 
contract,  the  vendor  is  not  bound  to  procure  the  registra- 
tion, but  that  duty  rests  on  the  purchaser,  (r)  and  that  in 
cases  of  contracts  on  the  Stock  Exchange  the  registration 
of  the  transfer  is  no  part  of  the  bargain  :  as  to  the  second 
point,  it  is  clear  that  the  effect  of  the  statute  is  not  to  make 
the  transfer  illegal  or  void,  but  to  give  a  discretion  to  the 
liquidator,  or  the  court,  to  allow  them  to  operate  or  not  to 
operate  as  transfers.  (£)  In  short,  the  question  who  is  on  the 
register  is  one  between  the  company  and  the  shareholder ; 
the  question  who  is  to  bear  the  calls  and  take  the  profits  is 
one  between  the  buyer  and  seller,  with  which  the  company 
ifl  not  concemed.{i) 

(p)  CrnM  T.  Pklue.  L.  K  B  Bq.,  HI,  SOS.  M  Sm  (upra,  )  IM. 

BlnaliiBbun  T.  Sbcrldan.  SS  Bmt..  MO,  prob.  (i)  ClUoniHi  T.  Sbepbard  Mid  WhlMImd 

kbiT   ouinot    be   lapported.     DIsUoKolsti  T.  liod.  ubi  lapn;  Emmanoii'iCMa,  L.  B. 

Holmei  v.  Bj'moiia,  L.  B.  ]3  Eq.,  M.  1  Cb.,  tttj  Sbeppara  t.  HiutAt.  nbl  ■nnr*. 

(g)  Chspmu  v.  Bbepbetd  and  WUtebead  (()  8m  per  Lord  Boid1I]t,m:  B.,  In  Hodc- 

T. lUMl,  L..  K.  1  C.  P.,  BS:  Bhgppud  *.  Hur.  Udmhi  T.Eelly,I..B.eBq.,48S. 

phy,  I  B.  3  Kq.,  M*;  18  V.  E..  »B.  ^ 

'  The  doctrineg  of  English  chancery  ha»e,  in  this  respect,  been  carried  out  In 
this  country.  8o  in  Lewis  v.  Madisona,  1  Munf.,  303,  a  contract  under  seal 
between  two  brothers,  by  which  one  of  tliera  agreed  to  conv^  to  the  other  a 
certain  tract  of  land  eipecled  to  be  derised  to  nim  by  their  lather,  when  he 
should  have  obtained  powesaion  of  it,  was  held  not  to  contra  bonot  more*.  And 
it  was  further  said  that  au  action  of  covenant  could  be  supported  thereon,  or 
that  it  could  be  specifically  enforced  in  equity.  Price  v.  Winston,  4  Hunf., 
68,  Is  a  repetition  of  the  same  principle.  There  a  testator  having  devised  cer- 
tain slaves  to  hia  Biater,  during  her  life,  and  after  decease  to  be  equally  divided 
among  them,  "  to  them  and  their  heirs  forever,"  a  written  aereement  not  under 
aeal,  entered  into  in  her  life-time  by  all  her  children  then  flvine,  to  slnnd  to  a 
fair  and  equal  division  of  said  estate  among  the  children  who  should  be  living 
at  her  deau,  and  the  issue  of  such  as  should  have  then  died,  or  might  die  be- 
fore her,  was  decided  not  to  be  a  mUum  pactum,  but  founded  on  sufflcleut 
13 — »j-^^  ^jijj^  therefore,  binding  on  the  contracting  parties. 
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CHAPTER  II. 

OF  CONTRACTS   RELATING    TO    CONTINGENT    INTERESTS  AND 
EXPECTANCIES. 

§  1503.  At  common  law  it  has  been  laid  down  that  the 
possibility  ot  succession  is  not  an  object  of  disposition,  and 
that  if  the  heir  wtre  to  dispose  of  the  succession  during  the 
life  of  the  ancestor,  such  disposition  wonld  be  void,  though 
the  inheritance  should  afterwards  have  devolved  on  him.(a)' 
However,  in  a  ease  before  the  Queen's  Bench,  the  court  sup- 
ported as  valid  a  contract  to  sell  an  estate  if  it  should  be 
devised  to  the  vendor  by  a  person  then  living.(6) 

§  1503.  In  courts  of  equity  contracts  relating  to  expect- 
ancies have  been  long  upheld,(c)  and  that  although  they 
may  in  some  sort  seem  to  have  defeated  the  intentions  of 
testators,  or  been  in  fraud  of  parental  authority. 

§  1504.  One  of  the  earliest  cases  on  the  subject  is  Wise- 
man V.  Roper,(d)  where  a  covenant  to  settle  an  estate,  to 
which  the  covenantor  had  only  an  expectancy  as  heir,  was 
after  the  descent  of  the  lands  specifically  enforced  against 
him. 

§  1505.  In  Beckley  v.  Newland,(e)  the  plaintiff  and  the 
defendant  had  married  two  sisters,  who  were  the  presump- 
tive heiresses  of  Mr.  Turgis,  a  very  rich  man,  who  had  made 
and  revoked  several  wills,  and  ultimately  made  one  leaving 
a  great  estate  to  the  defendant,  and  only  a  small  one  to  the 

(a)  P«r  Lord  SenyoD,  U.  R.,  Id  3oae»  t.  Lord  Sldon  la  C>r1«tOD  T.  Lelgbton  iS  Uer., 
Boe,ST.  B.es  The  Homan  lav  likewise  C71),tiial  the  eipectancTOfin  helrcould  not 
1.......  _^-..  ..^. — ..      pothlar,  Tr.  OM    be  mule  the  mbjeot  oF  cc • 


W2 


Bep.  In  Cb. 
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'  Vwick  V.  Edwards,  11  Paige's  Ch.,  290;  Andereon  v.  Lenis,  1  Freem.  Ch. 
(Miag.).  178;  Baylor  v.  Commonwealth,  40  Pa.  St.,  87;  Powers'  App..  68  id., 
443;  MaBten  v.  Msriow,  flS  N.  C,  685.  In  Kentucky,  a  contraiy  doctrine  is 
held  Lomrf  v.  Spear,  7  Bush  (Kr.).  451.  The  husband  agreed  to  convey 
land  belonguig  to  nU  wife,  in  which  he  had  a  life  estate  bj  me  custodv ;  the 
wife  refused  to  convey.  Held,  that  the  contract  could  not  be  Bpeciflcally  en- 
forced, and  that  he  could  not  be  compeUed  to  convey  his  life  estate  in  the  same. 
HcCann  v.  Jones,  1  Rob.  (Va.),  SS6.  An  executory  verbal  contract  depended 
upon  an  event  which  might  never  happen.  Held,  that  equity  would  not  d«- 
cne  specific  performance.    Bradley  v.  Morgan,  3  A.  K.  Harsh,  860. 
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plaintiff.  Previously  to  the  execution  of  the  will,  the  plain- 
tiff -and  the  defendant  had  entered  into  a  contract  for  the 
equal  division  between  them  of  what  should  be  left  to  each 
of  them ;  and  this  contract  was  upheld  and  speciiically  en- 
forced by  Iiord  Macclesfield,  who  said  that  the  contract  was 
"not  disappointing  the  intent  of  the  testator,  for  he  did 
not  design  to  put  it  out  of  either  of  the  devisees'  power  to 
dispose  of  the  estate  after  it  sbould  come  to  him  ;  but,  on 
the  contrary,  when  the  testator  ji^ave  it  to  either  of  them,  he 
by  implication  gave  that  person  a  power  to  dispose  of  the 
Baid  estate  when  it  should  come  to  him."  The  same  prin- 
ciple was  pursued  by  his  Lordship  in  another  like  caae,(/) 
and  was  followed  by  Lord  Hardwicke,  in  upholding  the 
validity  of  the  conveyance  of  a  contingency  or  possibly  on 
the  death  of  a  sister  unmarried,  (^f) 

§  1506.  In  Harwood  v.  Tooke,(A)  the  plaintiff  and  the 
defendant,  the  celebrated  John  Home  Hooke,  had  made  a 
parol  contract  to  divide  what  should  come  to  them  from  a 
■  testator ;  in  satisfaction  of  this  the  plaintiff  had  given  to  the 
defendant  Tooke  a  note  for  £4,00(),  which  he  had  endorsed 
over  to  the  other  defendant,  Sir  Francis  Burdett,  for  valua- 
ble consideration.  All  that  Lord  Eldon  ultimately  decided 
in- the  case  may  have  been  that  the  plaintiff  had  no  equity 
to  follow  the  note  into  the  hands  of  this  purchaser  for 
value  ;  and  it  appears  from  one  of  the  reports  that  he  ex- 
pressed doubts  whether  the  transaction  between  the  plain- 
tiff and  the  defendant  Tooke  was  not  a  fraud  on  the  testa-  " 
tor,  and  whether  the  court  would  at  any  rate  assist  in  speci- 
fically performing  such  a  contract.  But  the  case  has  usu- 
ally been  treated  as  an  authority  for  the  validity  of  contracts 
relating  to  expectancies.  {^) 

§  1307.  In  another  case  the  contract  seemed,  at  first 
sight,  in  fraud  of  the  parental  authority,  but  was  upheld  on 
a  like  ground  to  that  taken  by  Lord  Macclesfield.  A  con- 
tract had  been  entered  into  by  two  sons  to  divide  equally 
between  them  whatever  they  might  receive  from  their  father 
in  his  lifetime  or  after  his  decease,  by  will  or  otherwise.  It 
was  veiy  strongly  argued  that  this  was  a  scheme  on  the  part 


(D  eeepw8likdweU,T.C.,l_     

_      .„         ._  .  .  w«th«i«a,i8iai.,m^rdaT.wMiB,sMM., 

a.liaim.,  Ita.ftomMr.  KkdOook' Hfi.  n.;    DM;  ud  par  Lord  llnHwbaB  In  Ljda  *. 
r-  ft  K.,mB.  MfBD,  1  Mr.  *>  k.,  aw. 
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of  tile  sons  to  protect  themselves  from  the  conseqnenoes  of 
miscondact,  and  to  bid  deliance  to  parentaJ  authority.  Bat 
"ShadweU,  V.  C,  held  that,  as  the  testator  had  the  power 
of  ^ving  an  estate  to  his  sons,  so  that  they  should  have 
only  the  personal  enjoyment  without  power  of  alienation, 
and  did  not  chooae  so  to  give  it,  bnt  gave  it  absolutely,  he 
Iiad  allowed  it  to  become  liable  to  all  their  antecedents  con- 
tracts, and  therefore  to  the  contract  in  question,  of  which 
apecific  performance  was  accordingly  granted.O") 

§  ISOS.  Similar  in  principle  ia  the  case  of  Lyde  v. 
Mynn,(A)  where  a  husband  granted  an  annuity  for  his  life, 
and  by  way  of  further  security "  covenanted  to  charge  it  on 
-all  the  property  he  should,  in  the  event  of  his  wife' s  decease, 
become  entitled  to  by  her  will  or  otherwise  ;  and  it  was  held 
that  no  objection  could  be  taken  on  the  ground  of  its  rela- 
ting to  a  mere  expectancy;  and  the  court  accordingly  spe- 
cifically performed  the  covenant.  And  so,  again,  contracta 
respecting  the  cx)St3  ot  proceedings  in  lunacy,  or  the  ulti- 
mate division  of  a  lunatic's  property  are  not  void.(Z) 

§  1(109.  In  a  case  recently  decided  by  Denman,  J.,  a  hus- 
band and  his  wife  had  assigned  to  one  of  the  plaintiffs  (who 
was  held  by  the  judge  to  be  a  trustee  for  the  other  plain- 
tiflfs)  all  the  interest  to  which  the  wife  or  the  husband  might 
become  entitled  under  the  will  of  C.  (who  had,  at  the  time, 
to  the  wife's  knowledge,  made  his  will  leaving  his  residaary 
estate  to  her  for  her  separate  use),  to  secure  £4,000  borrowed 
by  the  husband  for  the  payment  of  his  debts;  and  C.  had 
died  without  altering  his  will.  It  was  held  that  the  wife 
had  power  to  charge,  and  had  by  the  contract  effectually 
■charged,  her  expectancy,  (m) 

§  lAlO.  The  circnmstances  attending  such  contracts  aa 
those  now  under  discussion,  are  oftentimes  of  such  a  kind 
as  to  prevent  the  court  from  enforcing  them.  Such  were 
the  circumstances  in  Morse  v.  Faalkner(?i)  in  the  exchequer, 
and  in  the  more  recent  case  of  Ryan  v.  Daaiel.(o)  In  the 
latter  case  each  of  the  two  young  officers  in  the  army  signed 
and  gave  to  the  other  a  document,  by  which  each  charged 
his  estate  with  £1,000  in  favor  of  the  other,  in  case  the 

Sm  tMOORUnKlT  Hvde  t.  Whlia,  S  Sim.,  KM:  (n)  riowei'  T.  Bnllar,  IS  Cb.  D.,  MI, 

100111:111(0  tTXmi,!  Jnr.  K.B.,Bn;  IW.B.,  (n)  S  Bw..  «»  n.  . 

US  (Btewut,  V.  C  >  (0)  1  T.  A  C.  0.  C.  10.  * 

«)  lMf.AK.,sa. 
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Other  shoaM  anrviTe  him,  the  consideration  of  each  of  these 
docnmenta  being  the  other  of  them :  many  years  sabse- 
quently  a  correspondence  passed  between  these  officers  with 
a  view  to  a  rescission  of  the  transaction,  bat  that  intention 
was  never  carried  into  effect.  The  court  held  that,  looking- 
at  the  circumstances  of  the  transaction,  the  age  and  con- 
dition of  the  parties  and  their  subsequent  correspondence, 
there  was  no  equitable  claim  which  the  court  would  enforce, 
bat  it  retained  the  bill  for  twelve  montha,  with  liberty  to 
bring  an  action  to  establish,  if  the  plaintiff  could,  a  legal 
debt. 

§  1311.  It  has  been  judicially  suggested  that  contracts, 
made  by  a  person  before  the  devolution  of  the  estate  or 
other  realization  of  his  expectancy  are  purely  personal,  and 
only  capable  of  being  enforced  against  the  contractor  per- 
Bonally  during  his  lifetime.  In  Morse  v.  Faulknfr,(^)  in 
1792,  Eyre,  C.  B.,  speaking  of  such  a  ease,  said,  "The  sur- 
render not  having  any  title  whatever  to  the  premises,  at  the 
time  of  the  surrender,  his  agreement  would  not  raise  a  lien 
upon  the  land  ;  and  although  the  present  plaintiffs  might 
have  been  relieved  if  they  had  filed  their  bill  against  him  in 
his  lifetime,  that  is  after  his  title  had  accrued,  yet  it  does 
not  follow  that  therefore  they  can  be  relieved  against  his 
heirs.  Neither  the  land  itself  or  the  conscience  of  the 
present  defendants  is  bound  by  this  act  of  William  the  sur- 
renderor." It  is  however  believed  that  this  view  has  not 
received  any  subsequent  confirmation.' 

(M  t6w..eaD.:  ■bortlrteported.lAnBUr.U. 

>  IVotiition  by  parent*  far  cMdren.}  Equity  will  oFtea  interpme  to  suBtain 
defective  convejancee  by  paieata  For  cbildren.  Ttie  same  principle  is  applicsr 
%Ie  to  brothers  or  aieten.  A  fattier,  for  lite  purpose  of  securing  a  provi^oD 
for  his  children,  executed  deeds  of  part  .of  his  estate  to  them,  retaining  the 
instruments  io  his  poasession,  and  directing  his  wife  to  hand  them  to  the  clerk, 
for  record  after  his  deaUi.  This  was  done.  There  was  do  claim  by  creditor 
or  purcliasei.  Held,  that  equity  would  enforce  the  iuBtiuments.  Joaea  v. 
Jonea,  0  Conn.,  Ill;  Belden  v.  Carter,  4  Day,  M. 
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CHAPTER  III. 

OF  C0HTBACT8  FOB  PARTNERSHIP. 

§  1519.  As  a  general  rule,  the  court  will  not  enforce 
specific  performance  of  a  contract  to  form  and  carry  on  a 
partnership. (a)  And  notwithstanding  some  early  authori- 
ties more  or  less  to  the  contrary,(6)  it  is  clear  that  the  court 
would  in  no  case  compel  performance  of  a  contract  to  enter 
into  a  partnership  not  for  a  definite  term  :(c)  for  it  might  be 
dissolved  as  soon  as  entered  upon,  and  the  interference  of 
the  court  would  thus  become  simply  nugatory. 

§  1SI3.  Where,  however,  the  contract  defines  the  term 
of  the  partnership,  and  there  has  been  part  performance  of 
the  contract,  the  court  may  specifically  execute  it  by  decree- 
ing the  parties  to  execute  a  proper  deed,  and,  if  necessary, 
by  restraining  any  partner  from  carrying  on  business  under 
the  pattnership  style  with  other  persons,  and  from  publish- 
ing notices  ordissolution.{(Z)' 

§  IS14.  Whether  the  court  would  specifically  enforce  a 
contract  not  in  tei-ras  to  entor  into  partnership  but  to  exe- 
cute a  deed  of  partnership  to  certain  terms  defined  or  ascer- 
tainable, has  never,  it  is  believed,  been  decided.  The  argu- 
ment that  such  a  judgment  should  be  pronounced  in  order 
to  give  the  plaintiffs  legal  rights,  seems  of  much  less  weight 
now  that  the  courts  of  common  law  and  equity  are  united. 

(a)  Bcolt  T  Rajmcnt,  L.B  7  Sq,  11^1  SI-  QuCouiDnanCn.  ( Raiile tared)  t.  HarrlnD,. 

cbel  T.  MoKnthsl,  80  But,  371;  and  He  IT  B«».,  rot;  pei  KlndenlST,  ^'.C,  In  New 

■opi*i  H  1Si  B^  BmDbulck,  etc,  Vo.  t.  UusRerldge,  i  Dmr., 

(»)  ISMperLonlHkrdwIckeliiBniton  T.  flSB. 

Lt(Mr,B  Atk-.tU;  Anon.,  1  Tri.  Sea.,  OSS;  (d)  EdiIbdiI  t.  rurllnit.  8  B«aT..  »9:  Hlb-. 

Anoii,!  Uul,  Ch.,inaii.i  Btbbert  T.  Hlb-  bert*   U1bberC.Callyer,P>itn..  ISS     Cr.  the 

bert.  Collrer,  Pirto.,  1S8.  plpadlogs  In  Block  t,  UiipaUck,  IS  Cb.  D., 

(O  Haro;  t    BIreb,  9  Vm.,  U7;   BUneld  MS. 

'  This  appears  to  be  clearly  tbe  rule.  Btor;'a  Eq.  Jur.,  §  666;  Col);er  on 
Putnenhip  (2d  Am.  ed.),  107,  110;  Byrd  v.  Fox,  f  His  ,  574.  It  has  been. 
supposed,  however,  that  the  court  would  go  to  tlie  length  of  compelllag  con- 
tracts of  partaerBbip;  but  it  is  probable  tliat  the  court  will  only  enforce  tbe- 
execution  of  partQerahip  deeds,  "  The  reason  is  clew;  a  contract  of  pftrtner- 
sbip  is  of  an  eesenttally  personal  character;  on  the  lunacy  of  one  partner,  th» 
other  may  applv  to  tbe  court  for  a  diBaolutiOQ,  and  be  himself  cannot  be  kept 
to  his  part  of  uie  contract.  Bo,  in  general,  a  partnertbip  Is  dissolved  by  tn»- 
death  of  either  party.  It  would  be  of  ill 
in  articles  of  partnership  in  trade,  where 
is  made,  they  miebt  subsist  for  benefit  of 
Oierein."    At.  Specif.  Perform.,  p.  160. 


death  of  either  party.  It  would  be  of  ill  consequence  in  general  to  say,  that, 
]d  articles  of  partnership  in  trade,  where  no  provision  for  the  death  of  either 
is  made,  they  might  subsist  for  benefit  of  an  executor  who  may  not  have  ' 
-"  -  *-  "    Sat.  Sp -"  "--* —    -  "• 
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§  1S15.  ContractB  for  partnership  may  in  some  cases  be 
illegal,  as  amounting  to  sales  of  office,  as  oontraTeniiig  tbe 
laws  regalating  trade,  or  otherwiae-C^)  It  is  hardljneco- 
eary  to  observe  that  the  conrt  will  not  in  any  way  intofen 
for  the  benefit  of  parties  claiming  under  sach  contiacts,  or 
in  favor  of  contracts  for  partnership  tainted  with  fnnd, 
hardship,  or  improper  conduct.(y) 

§  1516.  Again,  where  the  contract  had  reference  to  die 
mannfacture  and  sale  of  a  patent  medicine,  Lord  Eld(m 
■considered  that  the  conrt  conld  not  decree  specific  perfcwm- 
ance,  becaase,  if  the  reeeipe  were  a  secret,  the  court  had  no 
means  of  enforcing  its  own  orders,  (p') 

g  1*117.  There  are  of  course  a  great  many  caaeaikt  in 
which  courts  of  equity  give  specific  relief  on  partnership 
articles :  but  thfse  are  not  cases  of  specific  perfonkance  of 
executory  contracts. 


(<)  SMHuEhMT.  SUthka.lB.  ACIBT;    alio,  uto  McntmeiticlDM, 
" ■-*.««-"—   -■  "--    —  •■ -—  -    ■—    " 


Enowle*  *.  Hsnchton,  II  Vet.,  la 

(/)  VlTBM  TTriick,  1  Moo.  P.  C.  {N.  8.), 
Jie;  Maiwdl  I.  Poft  Tenant,  el      -    -  - 
«BeBV.,lM.  ■  ^,  -.   , 

<t)  NawboiT  V.  Jams*,  1  Har.,  UB.    8ea    Xq.,sa7. 
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CHAPTER  IV. 

OF  CONTRACTS  FOR  THE  SALE   OF   SHIPS. 

§  IS18.  Contracta  for  the  sale  of  ships,  or  of  shares  in 
ships,  have  long  been  affected  by  legislation.  The  present 
position  of  legislation  is  shortly  this.  By  the  merchant 
shipping  act,  1854  (17  &  18  Vict.  c.  104),  it  is  enacted  (s.  56) 
that  a  registered  ship,  or  any  share  therein,  when  disposed 
of  to  persons  qualified  to  be  owners  of  British  ships,  shall 
be  transferred  by  bill  of  sale,  containing  such  description  of 
the  ship  as  is  contnined  in  the  certificate  of  the  surveyor, 
or  such  other  description  as  may  be  sufficient  to  identify  the 
ship  to  the  satisfaction  of  the  registrar,  and  which  shall  be 
in  a  forn](a)  given  by  the  statute,  or  as  near  thereto  as 
circumstances  pennit,  and  executed  by  the  transferer 
before  and  attested  by  one  or  more  witnesses :  no  individual 
is  entitled  to  be  registered  as  transferee  till  he  has  made  a 
certain  declai-ation  (s.  56):  and  (a.  57)  every  bill  of  sale  with 
the  required  declaration  is  to  be  produced  to  the  registrar, 
who  is  to  enter  the  name  of  the  transferee  as  owner  in  the 
registrar.  (6) 

§  151V.  By  themerchant  shipping  act  amendment  act, 
1862,  {25  &  26  Viot,,  c.  63,)  s.  3,  it  is  declared  to  be  the  in- 
tention of  the  merchant  shipping  act,  1^54,  that,  without 
prejudice  to  the  provisions  contained  in  that  act  for  pre- 
venting notice  of  trusts  from  being  entered  in  the  register 
book  or  received  by  the  registrar,  and  without  prejudice  to 
the  powers  of  disposition  and  of  giving  receipts  conferred 
by  tliat  act  on  registered  owners  and  mortgages,  and  with- 
out prejudice  to  the  provisions  contained  in  that  act  relat- 
ing to  the  exclusion  of  unqualified  persons  from  the  owner- 
ship of  Britiah  ships,  equities  may  be  enforced  against 
■owners  and  mortgagees  of  ships  in  respect  of  their  interests 
therein,  in  the  same  manner  as  equities  may  be  enforced 
against  them  in  respect  of  any  other  personal  property.(c) 

lend-    tharebTrealatered.  Ott.  t.  Dlcilndiii,  Johni., 
] ;  ct.  Holdanua  t.  Ijampod,  B  W.  B.,  atl: 

-, ..'hteh    »  L  J.  en.,  «». 

in  tad  Inralhl,  glTUBoULIa  lo  (hapenoB       (d)  geaSUplslon  t.  BtjmtB,  nw.  B.,117. 
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§  13!M.  The  defiirition  to  pereons  qualified  to  be  owners 
of  British  ships  is  to  be  found  in  the  18th  section  of  the 
merchant  shipping  act,  1854,  which  is  as  follows ; 

"  No  ship  shall  be  deemed  to  be  a  British  ship  unless  she 
belongs  wholly  to  owners  of  the  following  description ;  that 
is  to  say, 

"(1)  Natiiral-bom  British  subjects: 

"Provided  that  no  natural-bom  subject  who  has  taken 
the  oath  of  allegiance  to  any  foreign  sovereign  or  state  shall 
be  entitled  to  be  snch  owner  aa  aforesaid,  unless  he  has, 
subsequently  to  taking  such  last-men  tinned  oath,  taken  the 
oath  of  allegiance((f)  to  Her  Majesty,  and  is  and  continues 
to  be  during  the  whole  period  of  his  so  being  an  owner 
resident  in  some  place  witlitu  Her  Majesty's  dominions,  or, 
if  not  so  resident,  mennber  of  a  British  factory,  or  partner 
in  a  house  actually  carrying  on  business  in  the  United 
Kingdom,  or  in  some  other  place  within  Her  Majesty's 
dominions : 

"(2)  Persons  made  denizens  by  letters  of  denization,  or 
naturalized  by  or  pursuant  to  any  act  of  the  imperial  legis- 
lature, or  by  or  pursuant  to  any  act  or  ordinance  of  the 
proper  legislative  authority  in  any  British  possession : 

"  Provided  that  such  persons  are  and  continue  to  be  dar- 
ing the  whole  period  of  their  so  Iwing  owners  resident  in 
someplace  within  Her  Majesty's  dominions,  or,  rf  not  so 
resident,  members  of  a  British  factory,  or  partners  in  a 
house  actually  carrying  on  business  in  the  United  Kingdom, 
or  in  some  other  place  within  Her  Majesty's  dominions,  and 
have  taken  the  oath  of  allegiance  to  Her  Majesty  subse- 
quently to  the  period  of  their  being  so  made  denizens  or 
naturalized : 

"(3)  Bodies  corporate  established  under,  subject  to  the 
laws  of,  and  having  their  principal  place  of  business  in,  the 
United  Kingdom  or  some  British  possession." 

§  1331.  Theresultof  this  legislation  appears  to  be  clear: 
that  any  person  qualified  to  be  the  owner  of  a  British  ship- 
may  sue  on  any  contract  for  the  sale  of  a  ship  or  share  in  a 
ship,  and  that  on  obtaining  judgment  he  will  be  entitled  to- 
ld) Aa  lo  tbe  Ibm  or  ttaa  oath,  W*  Tba    PromKwrr  0«Cbl  Act,  IBSS  [H  A  B  VIA    - 
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be  registered :  but  that,  pending  entry  of  his  name  as  owner 
on  the  register,  no  notice  of  his  equity  can  appear  on  the 
register,  or  be  noticed  by  the  registrar :  that  the  registered 
owner  or  mortgagee  can  make  a  good  transfer  and  give  good 
receipts  to  purchasers  for  value  without  notice  of  the  equity 
under  the  contract :  and  lastly,  as  regards  unqualified  per- 
sons, that  they  cannot  maintain  an  action  for  the  sale  of  a 
ship  or  share  in  a  ship  to  them. 

§  1533.  It  may  be  convenient  very  briefly  to  advert  to 
the  history  of  the  legislation  on  this  topic. (e)  The  Act  26 
Geo.  Ill,  c.  60  required  (section  17)  the  biU  of  sale  on  every 
transfer  to  recite  the  certificate  of  registry,  and  declared 
that  otherwise  such  bill  of  sale  shonld  be  utterly  null  and 
void.  The  act  being  silent  as  to  contracts,  doubts  arose 
which  were  ended  by  the  Act  34  Geo.  III.  c.  68,  wliich  (sec- 
tion 14)  made  void  both  in  law  and  in  equity  all  contracts 
unless  made  in  the  manner  prescribed  _by  the  former  act. 
Under  these  acts  a  contract  for  the  sale  of  a  ship  not  reciting 
the  certificate,  but  having  a  copy  of  the  certificate  annexed, 
was  void.(/) 

§1933.  These  acts  were  repeated :. and  the  enactment 
which  then  came  into  force  was  4  Oteo.  IV.  c.  41,  which  pro- 
vided (section  29)  that  when  and  so  often  as  the  property  in 
any  ship,  or  any  part  thereof,  belonging  to  any  of  His 
Majesty's  subjects,  should,  after  registry  thereof,  be  sold 
to  any  other  or  others  of  His  Majesty's  subjects,  the  same 
should  be  transferred  by  bill  of  sale  or  other  instrument  in 
writing,  containing  a  recital  of  the  certificate  of  registry  of 
such  ship  or  vessel,  or  the  principal  contents  thereof,  other- 
wise such  transfer  should  not  be  valid  or  effectual  for  any 
purpose  whatever,  either  in  law  or  in  equity  :  to  which  was 
added  a  proviso  limiting  the  effect  of  an  error  in  such 
recital. 

I  1334.  This  clause,  which  departed  from  the  language 
of  the  older  statutes,  was  re-enacted  by  the  6  Geo.  IV.,  c. 
110,  s.  31,  the3(64  W.  IV.,  c.  65,  s.  31,  and  the8&  9  Vict., 
c.  89,  s.  34 :  and  the  37th  section  of  the  last  mentioned  act 
further  provided  that  no  bill  of  sale  or  other  instrument  in 
writing  shonld  be  valid  or  effectual  to  pass  the  property  in 

(<)  (lee  Llterpnol  BoroDsb  Bank  t.  Tor.      (/)  Brawater  t.  Clarke,  3  Mer ,  TS. 
Ber,  IJ.  «  U.  lie. 
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any  ship,  or  in  any  share  thereof,  or  for  any  other  purpose, 
nntil  the  same  was  entered  on  the  register. 

§  1S35.  The  change  of  langnage  gave  rise  to  a  question: 
but  it  was  determined,  under  the  last  cited  act,  that  execu- 
tory contracts  to  transfer  not  complying  with  the  terms  of 
the  act  were  avoided  by  thera,(^)' 

§  153C  Then  came  the  merchant  shipping  act,  1854  (17 
&  18  Vict.,  c.  104),  which  omitted  all  express  reference  to 
executory  contracts,  and  omitted  also  any  such  words 
aa  are  contained  in  tlie  37th  section  of  the  previous  statute 
(8  &  9  Vict.,  c.  39):  and  thereuiwn  the  question  arose 
whether  executory  interests  niiglit  be  enforced  under  con- 
tracts not  complying  with  the  formalities  of  the  act :  and 
this  question  was  determined,  aa  to  an  equitable  mortgage, 
in  the  negative.  (A)  It  has,  however,  been  recently  decided 
that  an  executory  contract  to  transfer  a  ship  to  a  purchaser 
need  not  be  registered,  and  may  be  enforced  by  the  itgistered 
owner  notwithstanding  the'noii-registration.{i) 

§  1337.  Lastly  has  come  the  amending  statute  of  18^ 
(25  &  26  Vict.,  c.  63),  which  permits  the  enforcement,  under 
certain  conditions,  of  equities,  clearly  including  the  equity 
which  results  from  a  contract  for  sale  not  satisfying  the 
statutory  requisites  for  the  legal  transfer. 

§  1338.  Independentlyof  the  statute  of  1862.  it  has  been 
determined  that  the  merchant  shipping  acts  do  not  apply  to 
a  contract  relative  to  the  produce  of  the  sale  of  a  ship.  A. 
was  the  registered  owner  of  certain  shares  for  his  father's 
representatives:  he  was  captain  of  the  ship,  and  entered 
into  a  contract  with  his  father's  administrators  that  he 
should  navigate  the  ship  for  twelve  months  and  accqnnt  for 
the  profits,  and  at  the  end  of  the  twelve  months  sell  the 
shares  and  account  for  their  proceeds.     He  sold  the  ship: 

la)  BuliriT.Kcima.lDea.  M.  AQ.,US:  (*)  LlTorpool  Bonmsh  BukT.  Tnvr.l 
8US1U  BW;  HrCklmmt  T.  BKnUn,lt>a  J.  A  H..  IW;  1  DaO.  F.  A  J  ,M>  BM^alM 
U.  M.  A  U..4U3,  IIB;  Coombn  t.  HmnOeld,    ChipmaD  t.  CalUf ,  B C.  B.  H.  ^.,TM  _ 

S  t>r«w„  IBS;  Uoncaa  t.  TliMlftU,  13  C.  a,        (1]  BaUbraoT  T.  Bonch,  U  L.  T.  N.  8.,  1>T. 

IM. 

'  The  requirements  of  the  registry  acta,  in  tbia  respect,  are  tlie  same  b;  Ott 
laws  of  the  United  States  u  tiioae  of  England.  And  it  is  likewtoe  enact** 
here  that,  in  every  cnse  of  sate  or  transfer,  there  must  be  aome  instrumenl  of 
writing,  in  the  nature  of  a  biil  of  sale,  whicb  abalt  recite,  at  ien^h,  tlie  ceftifr 
Cttte  ol  rcgiBlrr,  and,  without  it,  the  vessel  is  incapable  of  being  i^iiteiwi 
anevr.  Lews  of  tbe  United  States,  Slst  December,  1703,  g  U;  see  Ktavt 
Com.,  Tol.  3,  p.  148.     , 
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and  on  the  bill  filed  to  enforce  the  contract,  the  objection 
from  the  merchant  shipping  acts  waa  overruled.  (/)  This 
case  seems  to  have  been  thought  by  other  jndges  open  to 
dotibt.(A) 

§  1S99.  It  is  needless  to  remark  that  foreign  ships'are- 
entirely  ontaide  the  observations  hitherto  made.  As  re- 
gards  contracts  for  the  sale  of  ench  ships,  or  shares  in  them, 
the  case  of  Hart  v.  Herwig(Z)  may  nsefully  be  conenlted.  .  i 

(J)  Arautnmg  T.  Ainubont,  11  Bm*.,  71,       (I)  L.  B.  B  Cb.,BKi  mu 
TB.  OBdiUcaM,  •Opm,lKB. 

(t)  Parr  t,  ApplBbee,  T  De  O.  M.  A  &.,  SSB. 
" — •- "uuield,  3  Dnw.,  IK. 
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CHAPTER  V. 

OF  CONTRACTS   FOR  HEPARATION   DEEDS. 

§  1330.  It  seema  clear  that  a  contract  providing  for  the 
separation  of  husband  and  wife  at  a  future  time  is  against 
public  policy,  and  will  not  be  enforced  by  the  court ;  and 
further  that  any  instrument  which  provides  for  a  present 
separation,  but  also  prospectively  looks  forward  to  the 
parties  living  together  again,  and  then  to  a  future  sepai-ation, 
is,  so  far  as  it  provides  for  that  future  separation,  equally 
unenforceable,  (a) 

§  1531.  The  jurisdiction  of  courts  of  equity  to  enforce 
the  specific  performance  of  contracts  for  present  separation, 
by  the  execution  of  proper  deeds  of  separation,  was  estab- 
lished Jn  the  House  of  Lords,  after  a  learned  ai^ament 
against  it,  in  the  case  of  Wilson  v.  'Wilson,(J)  where  Lord 
Cottenham  showed  that  the  law  does  not  now  consider  a 
contract  for  present  separation  so  contrary  to  public  policy  as 
to  make  void  all  arrangements  of  property  arising  out  of  it. 

§  1333.  In  order  to  enable  the  court  thus  to  interfere, 
there  mnst  of  coarse  be  a  valid  contract.  It  is  essential  to 
this  that  the  contract  be  between  persons  capable  of  con- 
tracting, and  therefore,  on  the  ground  of  a  husband's 
general  inability  to  contract  with  his  wife  without  the  inter- 
vention of  some  third  person,  it  has  been  supposed  that  a 
simple  contract  between  them  to  live  separate  will  not  be 
enforced  by  the  court.(c) 

§  1333.  In  more  than  one  case,  however,  Lord  Hather- 
ley  has  expressed  an  opinion  that  a  wife  suing  her  husband 
for  a  divorce  is  in  a  position  to  contract  with  him,  without 
the  intervention  of  a  trustee,  for  the  abandonment  of  the 
suit  in  consideration  of  an  annuity  to  be  paid  by  him.(d) 

la)  Sm  per  IiOid  Bldon  In  WMtDiMlli  t.        (ct  Hoh  t.  Bom,  II  Bmt.,  S  De  Q.  X.  A 

SkllsbuiT.  S  BJI.  N.  S,M>,9ffT;S>Tlof  Wul-  O.TIl;  Wilkea,  1  Dlok.,    TSl;  VkltOBd  *. 

meatta  r.  iMraulsH  of  WMtmeatb.  Jm.,  Hi.  Wdioad,  Jaha.  is, 

Cr.  Woodnto  T.   WatMD,  Id    C.   A.,    IStta       (<f]  Vuiilttart  v.  TuultOTt,  1  K.  A  J.,  ai: 

Norember,  1880.  Nlabol]  t.  Jonea,  L.  a  s  E<u  Mi  Glbbs  - 

■■•  ■  "    "    "    ■"  -"■ — '--  "  "  ■■  "'—  " — " —  .■    ~  .  ™.     ggg^  aMnBlnc  "  " 


HudlDg,  L.  B.B  Cb.,  188,  uBrmlag  8.  C.L. 

„   _, .,  »J;    B  C^,  SWi 

.  llucknell.  7  fr.  CB.  B.,  110. 


-, ... SSq.,UO. 
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And  in  the  ca^e  of  Besant  t.  Wood(e)  Jeasel,  M.  R.,  adopted 
this  view,  holding  that  a  married  woman  must  take,  as  inci- 
dent to  her  undoubted  right  to  sue  (by  a  next  friend,  or 
«ren  alone),  for  divorce  or  restitution  of  conjugal  rights, 
the  right  to  contract,  i,  e.,  to  compromise  her  suit ;  that  as 
a  necessary  corollary  to  the  right  to  sue,  she  must  have  the 
right  to  contract  not  to  sue ;  and  that  therefore  she  can  en- 
ter into  a  valid  and  enforceable  contract  to  live  separate  and 
apart  from  her  husband.' 

§  1334.  There  must  also  be  a  good  consideration :  and  as 
in  contracts  for  separation  this  is  sometimes  peculiar,  it  will 
be  well  very  briefly  to  allude  to  a  few  of  the  cases.* 

§  1935.  It  has  been  decided  that  the  staying  a  suit  in  the 
Ecclesiastical  court  for  nullity  of  marriage,  on  the  ground 
of  impotency  of  the  husband,  is  a  sufficient  consideration 
as  against  him:(/)  and  where  the  husband  had  so  behaved 
as  that  the.  wife  might  have  obtained  a  divorce  a  mensa  el 
Ihoro,  and  she  agreed,  instead  of  prosecuting  her  r^bt,  to 
accept  maintenance  from  the  husband,  this  was  held  a  good 
consideration,  (j)')  A  good  consideration  is  also  afforded  by 
an  engagement  by  the  trustees  to  indemnify  the  husband 
against  ^e  wife's  debts  ■,{7i)  or  even  by  a  covenant  to  that 

M  Ii.  B-Ua   D.,miiar.  ManlullT.Mu-       (ft)  BUpbani  T.  Olive,  lUro.  C.  C,,I»;SHt 

■lutll,  a  P.  D.,  IB.  of  w»taii«ath  T.  Connleu  of  WMlmMtb, 

(/I  WIlMm  T.  Wllwn,  1  H.  L,  C.SlSiS.    Jm:.,  IM,  141;  ElnrorUiT  *.  Blid,  S  S.  *  S., 

W  Holiba  T.  Hon,  I  Oox,  US. 

■  There  la,  to  ut  the  least,  coniid«rable  confiulon  In  the  caaes  on  this  point. 
It  TOAy,  howeTer,  be  laid  down  XhaX  courts  of  equity  will,  od  no  occuioD  nhat- 
«Ter,  enforce  articles  of  Beparatlon  by  decreeing  a  continuance  of  the  eepara- 
tlmi.  WUkea  t.  Wilkes,  2  Dick.  R.,  791;  Worrall  v.  Jacob,  8  MerrlT.,  267- 
WMtmeath  v.  Westmeath,  Jac.  R.,  126;  St.  John  v.  St.  John,  II  Ves.,  529; 
Frampton  v.  Frampton,  4  Beav.,  387;  The  People  t.  Mercein,  8  Paige,  46. 
But  It  seems  that  a  contract  for  separation  between  hiuband  and  wife  will  be 
enforced  by  the  chancellor  upon  proof  that  there  was  such  a  cauae  for  separa- 
''       IS  would  hare  authorized  toe  court  to  grant  a  divorce.    McCrockUa  t. 


UcCrocklin,  3  B.  Uoiir.,  370,  And  equity  will  not,  upon  slight  proof  of  con- 
ciliation, set  aside  articles  of  Beparation.  however  much  disposed  cnancery  may 
be  to  the  adluatment  of  dlfflcultiee  of  this  kind.    Therefore,  in  Beyer  t.  Bur- 


nr,  1  Hofl^s.  (Jh.,  I.  wnere,  alter  articles  oE  separation,  a  casual  intercourse, 
batween  the  husband  and  the  wife,  had  ta~ken  place,  but  upon  a  mere  friendly 
footing,  without  cohabitation,  for  three  or  four  days,  and  loose  expressions  by 
the  wife  of  an  intention  to  destroy  the  articles,  and  an  expression  of  a  wi^ 
that  they  had  not  been  made,  were  held  not  to  be  proof  of  such  a  pemument 
recoDCUiation  and  agreement  to  live  together  as  would  warrant  the  court  in 
setting  aside  the  articles. 

■  A  feme  etfwrt  may  make  a  valid  agreement  with  tier  husband  to  discontinue 
a  suit  against  hunfor  separation:  but  she  cannot  makea  binding  contract  with 
Mm  for  separation,  except  under  the  sanction  of  the  court.    Bogers  v.  BogeES, 
4  Paige,  616. 
44 
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effect  conditional  on  an  annuity,  which  was  agreed  to  be 
paid,  being  secnred  ;(z)  or,  as  it  seems,  by  a  covenant  of  a 
thirdparty  topay  thehu3baj[id'8debts.(y)  So,  in  a  contract 
which  provided  for  the  execution  of  a  separation  deed  to 
contain  all  proper  and  usual  clauses,  and  also  a  stipulation  . 
that  the  costs  of  the  deed  should  be  paid  by  the  husband 
and  wife's  father  in  moieties,  the  court  found  consideration 
not  only,  it  appears,  in  the  contract  as  to  the  costs,  bntalso 
in  the  covenant  by  the  father  to  indemnify  the  husband, 
which  seems  to  have  been  held  to  be  a  usual  clause.(£) 

§  1A30.  In  many  contracts  for  separation  there  have 
been  contained  provisions  as  to  the  care,  of  the  children 
which  have  been  held  to  be  at  variance  with  the  law,  and 
so  have  formed  a  bar  to  the  performance  of  the  contract. 
For  the  law  of  England  gives  to  the  father  the  castody  and 
control  of  his  children,  and  casts  on  him  the  duty  of  caring 
for  them  and  seeing  to  their  education ;  and  this  duty  he 
can  neither  renounce  nor  delegate  {l) 

§  1S37.  On  this  ground  the  following  contracts  hare 
been  held  incapable  of  performance:  a  contract  by  the 
father  to  allow  an  infant  son  to  remain  under  the  care  of 
his  mother  :{m)  a  contract  that  the  mother  should  have  the 
children  above  seven  years  of  age  :{n)  and  a  contract  to  allow 
an  infant  daughter  to  remain  under  the  control  of  and  to  be 
educated  and  supported  by  her  mother,  (o)  But  a  stipula- 
tion In  a  deed  that  her  children  should  remain  at  sncti 
schools  in  England  as  the  husband,  or  such  schools  else- 
where as  the  husband,  with  the  consent  of  the  wife,  should 
from  time  to  time  direct,  and  that  the  holidays  of  the  chil- 
dren should  be  passed  by  them  at  such  places  and  In  such 
manner  as  the  trustees  should  from  time  to  time  direct, 
having  regard  as  far  as  practicable  to  the  wishes  of  each  of 
them,  the  husband  and  wife,  was  held  by  Lord  Hath«-ley, 
reversing  the  decision  of  Lord  RomiUy,  M.  R.,  to  be 
reasonable.  (^) 

§  1538.  An  alteration  in  this  branch  of  the  law  has 
recently  been  efEected  by  statute  (36  Vict.,  c.  12).     The  2d 

(1)  WellMkr  T.  WcllMliT,  10  BIm.,  «U.  (M  aap«  T.  Hope,  a  De  G.  H.  A  G.,  m. 

(t)  WIIWD*.  Wilton,  IB.  L.CSSS.  <n)  VuilUutT.Taii*ltUrt,4K.  A  J,a. 

(I)  Qlbb>  T.  Hanltnc,  L.  B.  aSq,  ISO;  G       (d)  WilroDdr.  Wtlrood,  Joba.,  18 

It)  Lonl8t.JohiiT.I.ulrSt.7o)ui,UTn.,    SCE.,Tai. 
nil  Lord  Weitmwtli'i  cue,  Ju.,  Ml  a. 
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section  of  this  act  enacts  that  no  agreement  contained  in 
any  separation  deed  made  between  the  father  and  mother  of 
an  infant  or  infants  shall  be  held  to  be  invalid  by  reason 
only  of  its  providing  that  the  father  of  such  infant  or 
infants  shall  give  up  the  custody  or  control  thereof  to  the 
mother ;  provided  always  that  no  court  shall  enforce  any 
such  agreement  if  the  court  shall  be  of  the  opinioa  that  it 
will  not  be  for  the  bfuefit  of  the  infant  or  infants  to  give 
effect  thereto. 

§  1530.  It  will  be  observed  that  this  enactment  applies 
in  terms  only  to  agreements  contained  in  deeds,  and  not  to 
contracts  to  execute  separation  deeds.  But  as  the  invalidity 
of  the  deed  itself  is  removed,  the  whole  objection  to  the 
specific  performance  of  the  contract  falls  also. 

§  1340.  The  questions  which  arise  on  specific  relief  with 
respect  to  the  stipulations  contained  in  deeds  of  separation 
do  not,  of  course,  fall  within  the  purview  of  this  treatise, 
which  relates  to  executory  contracts  only. 
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CHAPTER  VI. 

OF  CONTRACTS  TO   COMRPOMrSE. 

§  1541.  The  court  will  specifically  enforce  private  com- 
promises of  rights  in  the  way  in  which  it  will  any  other 
contracts ;  and,  inasmuch  as  the  compromise  of  a  bond  fide 
claim  to  which  a  person  believes  himself  to  be  liable,  and  of 
the  natare  of  which  he  is  aware,  is  a  good  consideration  for 
a  contract,  the  court,  in  enforcing  the  compromise,  will  not 
inquire  into  the  validity  of  the  claim  on  which  it  is 
founded,  (a) 

§  1543.  Where  the  compromise  sought  to  be  enacted  re- 
lated to  proceedings  in  another  court,  it  was  manifest  that 
the  Court  of  Chancery  could  only  entertain  jurisdiction  on 
a  bill  filed.(6)  Bat  where  the  primary  litigation  was  also 
in  the  Court  of  Chancery,  the  question  arose  whether  the 
compromise  could  be  enforced  in  the  original  suit,  by  an 
interlocutory  proceeding  in  it,  or  only  by  a  fresh  suit,  based 
on  the  compromise. 

§  1543.  It  seems  that  where  the  immediate  interference 
of  the  court  was  necessary  to  give  effect  to  the  contract,  as 
where  a  party  to  the  contract  was,  but  for  it,  liable  to  an 
immediate  attachment,  there  the  court  would  to  that  extent 
interfere  to  execute  the  contract  in  the  original  suit.' 

§  1544.  Further,  there  is  authority  to  show  that,  where 
all  the  parties  to  the  compromise  were  parties  to  the  {uiginal 
suit,  and  the  equity  arising  out  of  the  compromise  was  of 

(o)  AKwood  T.  Anon.,  1  Sum.,  KB.  (B)  Saa,  for  eianple,  Nlcholl  t.  Jodm,  L. 


■  The  compromiw,  to  be  upheld  bj  a  court  of  equity,  must  relate  to  a  dqubt- 
ful  cl&im;  -miere  the  claim  U  undisputed,  p&jnient  of  apart  will  not  discharge 
the  rest  for  want  of  conuderation,  Biancbard  v.  Nojes,  8  N.  H.,  S18:  Sey- 
mour V.  jflintern,  17  John.,  189;  Wheeler  v,  Wheeler,  11  Vt.,  60;  Qeiaer  t 
Eendiner,  4  Gill.  &  Johns.,  SOS;  State  v.  Payson,  37  Me.,  861.  Aa  to  family 
disputes  and  eettiemeuts,  see  Gordon  t.  Gordou,  3  Swanst.,  400;  Btapleton  t. 
gtapietOD,  2  Whart.  &  Tuclter's  Eq.  Caa,,  note;  Bailey  v.  Wilson.  1  Dot.  & 
Batt.,  182;  Price  t.  Winston,  4  Hunf.,  eit;  Waikins  t:  Watkins,  24  Ga.,  412- 
Fulton  T.  Bmith,  %1  id.,  418;  Smith  v.  Smith,  36  id.,  184;  Puller  t.  Beady,  S 
Ark.,  S8T;  Herder  t.  Mercier,  60  Ga..  046.  The  agreement  to  settle  a  family 
dispute  must  be  flnal  to  be  enforced ;  It  must  also  be  complete  in  itaelf.  J<diD- 
son  T.  Johnson,  40  Ud.,  189;  Wlater's  App.,  80  Pa.  St.,  41^. 
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the  same  nature  as.  the  ori^nal  equity,  as  where  an  account 
was  to  be  taken  alike  under  the  original  suit  and  under  the 
compromise — where  the  whole  matter  was  before  the  court, 
and  the  acts  to  be  done  were  simple— there  the  court  might 
enforce  the  compromise  by  interlocutory  proceeding  in  the 
original  suit,  (e) 

§  IA45'  But,  before  the  judicature  acts,  if  not  in  all 
other  cases,  at  least  in  aU  cases  where  the  contract  to  com- 
promise went  beyond  the  ordinary  range  of  the  court  in  the 
existing  suit,  or  the  equity  sought  to  be  enforced  was 
different  fi-om  that  on  the  record,  or  the  contract  was  dis- 
puted, or  the  right  to  have  it  enforced  in  the  suit  was  dis- 
puted, or  the  parties  were  not  identica],  there  the  proper 
course  of  proceeding  was  by  bill  for  the  specific  performance 
of  the  contract  to  compromise. (d)' 

§  1540.  In  the  litigation  which  arose  out  of  the  will  of 
Mr.  Samuel  Swinfen,  the  mode  of  enforcing  a  compromise 
entered  into  by  counsfl  was  much  discussed,  as  well  as  the 
authority  of  counsel  to  bind  his  client  to  a  compromise. 
The  original  proceeding  was  a  suit  in  chancery  by  the  heir 
of  one  of  the  next  of  kin,  for  the  purpose  of  securing  the 
testator's  real  and  personal  estates  whilst  proceedings  were 
being  taken  t©  set  aside  the  will  on  tlie  ground  of  the  want 
of  testamentary  capacity.  The  will  gave  the  property  to 
Mrs.  Swinfen,  the  widow  of  the  testator' s  son.  Lord 
Romilly,  M.  R.,  directed  sin. issue  demsavit  vel  no?i,  in 
whicli  Mrs.  Swinfen  was  plaintiff  and  the  heir  was  defend- 
ant During  the  trial  at  Stafford  the  leading  counsel  for 
the  plaintiff  and  for  the  defendant  signed  a  memorandum  of 

aoiil..  Wi     The    tnn,eH»._,85;  R 

^ etwenn  >D  Jarant  ftnd  E3t;  whloli  tetic 

snailult,  thare  belnitnainuiuiilttr  :  per  Lord  Lord  Kldon  In  Ki 

LangdaJe,  U.  B  ,  la  UargnTB  t.  Bkrgnya,  taii  tbe  OuM  of  1 

11  Ue».,  411.  See,  also.  Slog  i 

(i<)  PoTRtlh  V.  Manlnn.  S  Had  ,  78;  Wood  W. 
T.  Boire,Z  Bli.,  Se^elTi  uakew  i.  Uilhag- 

'  Tbe  compromise  of  doubtful  and  conflictiQ);  rights  aad  claims  ib  a  goad  and 
Bufflcient  coasidcralioD  to  upbold  an  agreement,  and  hijchly  favored  al  law. 
Zaue  T.  Zaoe,  6  Muaf.,  406:  Taylor  v.  Patrick,  1  Bibb.  1H8;  Fieber  v.  Mav,  2 
id.,  448;  MUli  t.  Ue.  6  Moor..  U7;  Hoge  v.  Hoge,  1  Watta;  Covode  v.  M'Kel- 
Tcy.  AddiB.,  6<t;  O'Eei^Boa  v.  Barclay,  2  Penn.,  531;  Mclntire  t.  Jobnson,  4 
Bibb.  48;  CbamberUin  t.  M'Clurg,  8  Watts  &  Serg.,  81;  Hoore  v.  Fitzwater, 
2  Kand.,  443;  Bdley  v.  Wilaon,  I  Dev.  &  Bat.'s  Ch.,  18a.  And,  th^efore,  an 
agreement  between  a  creditor  and  &  tbird  person,  founded  od  a  valuable  con- 
aueratioD.  to  compromUe  the  claim  of  tbe  former  agaioat  his  debtor,  will  be 
■peciflcallj^  eDforced  by  a  court  of  equity. 
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compromiBe,  iDcluding  a  stipniation  for  a  conveyance  of  the 
land  by  the  plaintiff  at  law  to  the  defendant  and  the  pay- 
ment by  the  defendant  to  the  plaintiff  of  an  annuity.  The 
memorandnm  of  compromiae  was  embodied  in  an  order  at 
Nisi  Prios,  and  afterwards  made  a  rule  of  the  coart  of  com- 
mon pleas.  Mrs.  Swinfen  declined  to  perform  the  contract, 
aa  made  withoat  her  authority  and  against  .her  wishes. 
Thereupon  a  rule  nisi  for  an  attachment  against  her  was 
obtained,  but  discharged  on  the  ground  of  want  of  evidence 
of  demand  of  performance  and  refusal.(e)  A  second  ap- 
plication for  an  attachment  was  refused  because  one  of  the 
judges  of  the  court  of  common  pleas  doubted  the  authority 
of  counsel  to  bind  the  plaintiff  at  law.(/)  Thereupon  the 
defendant  at  law  and  orfginal  plaintiff  in  equity  filed  a 
supplemental  bill  for  the  specific  performance  of  the  con- 
tract, or  in  the  alternative  that  another  issue  devisaril  vet 
lion  might  be  directed.  This  bill  was  dismissed  by  Lord 
Romilly,  M.  R.,  without  costs,  on  the  ground  of  want  of 
authority  of  counsel  :((7)  and  this  decision  was  affirmed  by 
Knight  Bruce  and  Turner,  L.  J.  J.,(^*)  on  the  ground  that, 
even  if  the  plaintiff  at  law  was  bound  at  law,  the  contract 
was  not  one  of  which,  under  the  circumstances,  specific  per- 
formance should  be  decreed.  Mrs.  Swinfen  "subsequently 
brought^an  action  against  her  leading  counsel  (then  Lord 
Chelmsford)  for  damages,  but  failed.('/) 

§  1347.  The  judicature  act,  1873,  has  introduced  a  great 
improvement  in  this  practice.  By  section  24.  sub-section  7. 
the  court  has  in  every  cause  power  to  gi-ant  all  such 
remedies  whatsoever  as  any  of  the  parties  may  appear  to  be 
entitled  to  in  respect  of  any  claim  properly  brought  forward 
by  them  in  such  cause  ;  so  that  as  far  as  possible  all  matters 
BO  in  controversy  between  the  parties  may  be  completely 
and  finally  determined.  Accordingly  it  has  been  decided 
that  the  court  has  jurisdiction  to  stay  all  further  proceed- 
ings in  the  action  compromised,  in  cases  in  which  an  in- 
dependent suit  would  probably  have  previously  been 
necessary,  (j") 

MSwlufaoT  ewlnftd,  18C.  B,,  US.  (OSwtnfeuv  Lord  Chehnilbnl.a  B.  ft  N., 

(/|S.  C.  IC.  B.  N.8.,IM.  8W. 

iif.  twiiifltn  n  Hvinihn.  u  HAu.ua.  I  fi  rnmnuQ  Kdm  f .  Nlltb,  T  Ch.  II.,  TH, 

!.  Lord  Dundonald,  H  Cb.  D.,  M, 

.  Oiibble,  I..  B.  10  Cb  ,  — 
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OP   AWARDS. 

§  1348.  The  Court  of  Chancery,  in  many  cases,  decreed 
the  specific  perfotmance  of  awards,  though  not  made  rnles 
or  ordera  of  the  court,  for  the  performance  of  some  specific 
thing,  as  to  convey  an  estate,  assign  securities,  or  the 
like;(a)  but  not,  it  would  seem,  awards  simply  to  pay 
money.(A)  The  conrt  thus  decreed  their  performance  "be- 
cause," to  use  Lord  Eldon' 8  language,  "  the  award  supposes 
an  agreement  between  the  parties,  and  contains  no  more 
than  the  terms  of  that  agreement  ascertained  by  a  third 
person."{c)' 

g  1949.  Lord  Hardwicke((f)  seems  to  have  laid  it  down 
that  a  bill  to  carry  an  award  into  execution,  where  there 

(a)  NorMBT.  l(uea1l,3Venie.,Mi  HsUt.  par  Tamer,  L.  J.,  Id  Nlckeli  v.  Huoook,  1 

BardT.g  P.  Wmi.,  isi;  WalMn.v.  korgaa,  IteO.  H.£  u.SOO. 

1  Cox.  S«S.  (di  ThompwD  T.  Noel,  1  Atk.,  60.  &ud  Me 

{A)  NoM  or  Teporlsr,  S  P.  Wma..  in.  olberoMe*  cited  Id  Biuiell  on  Awaide  (Stli 

<e>  In  WoodT.  urUBtb,  1  8w.,M;  Mealao  ed.),  M8  et  eeq. 

■  Courts  of  equity  will  geuerftlly  decree  the  apeciflc  pcrfonoance  of  awards. 
McNeil  V.  Magee,  5  Mason,  344;  Joacs  t.  Boston  Mill  CorporaUon; 4  Pick.,  607j 
Cool  y.  Vick,  2  How,  (Miss.),  883;  Kirksej  v.  Pike,  S7  Ala.,  38a.  And  the 
ground  on  which  tbe  court  interferes  to  decree  speciflc  performance  of  an 
award,  is,  that  the  award  is  an  agreement  between  the  parties  to  ttie  eubmis- 
uon,  and  that  most,  if  not  all,  of  the  principles  reflating  specific  performance 
are  applicable.  If.  therefore,  the  arbiiratoT  exceeds  his  authority,  or  does  not 
decide  all  the  matlera  aubinitted  to  him,  or  decide  aomethinE  which  cannot  be 
carried  out  consistently  with  the  intention  of  the  parties  (is  5iown  by  the  terms 
of  the  submission,  speciflc  performance  of  the  award  cannot  be  decreed,  as  the 
award,  to  that  extent,  does  not  embody  an  agreement  between  the  parties.  It 
seems,  also,  that  the  court  cannot,  in  such  a  case,  separate  thai  part  of  the 
award  which  cunuot  be  enforced,  and  decree  specific  performance  of  the  rest. 
Nickels  v  Hancock,  8S  Eng  Law  and  Eq.,  SOU;  McNeil  v.  Magee,  5  Mason, 
244;  Eirksey  t.  Flke,  27  Ala.,  SS3.  In  reference  to  the  speciflc  performance 
of  awards  to  simply,  pay  moaer,  the  general  rule  of  this  country  seems  to  coin- 
cide with  that  of  England.  Turpin  v.  Banton,  Hardin.  812;  Story  r.  Norwich 
and  Worcester  R.  R.  Co.,  2^0Qn.,  94;  Babier  v.  Babler,  34  Maine,  42.  But 
in  Wood,  2  P.  &  H.  [Va  ),  442,  it  is  said  that  a  court  of  equity  has  jurisdlctioa 
to  enforce  speciflc  execution  of  an  award  concemioK  real  estate,  or  of  an  agree- 
ment for  the  purchase  and  sale  of  real  estate,  notwiUistanding  that  it  involTes 
the  enforcement  of  an  award  to  pay  money.  It  is  clearly  not  the  rule  to  suffer 
the  ends  of  Justice  to  be  defeated,  and  tbe  jurisdiction  of  equity  to  be  ousted, 
in  cases  of  hardship,  because  of  an  obligation  in  an  award  to  pay  money.  And 
probably  the  rule  is  the  same,  whether  the  hardship  arise  because  of  loss  of 
remedy  at  law,  or  the  inale  unconscionableneas  of  the  award  itself.  Story  r. 
Norwich  and  Worcester  R.  B.  Co.,  24  Conn.,  tM;  Vlele  y.  Troy  and  Boston 
R  B.  Co.,  ai  Barb.,  881. 
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was  no  acquiescence  in  it  by  the  parties  to  the  snbmission^ " 
or  contract  by  them  afterwards  to  have  it  execated,  would 
not  lie.  But,  as  we  have  seen,  snbseqnent  cases  established 
that  the  jurisdiction  was  not  subject  to  these  restrictions. 

§  lOffO.  The  fact  that  the  submission  had  been  made  a 
role  of  the  common  law  court  created  no  impediment  to  its 
specific  performance  by  the  Court  of  Chancery,(c)  thongh  it 
would  have  been  otherwise  in  a  suit  to  set  it  aside.(/) 

§  1951.  There  is  an  old  case  in  which  the  Court  of  Chan- 
cery specifically  enforced  an  award  not  binding  by  form  of 
law.(p)  But,  in  Blundell  v.  Brettargh,(A)  Lord  Eldon  said 
he  had  met  with  no  authority  for  the  specific  performance 
of  an  award  by  arbitrators  appointed  for  the  valuation  of 
interests,  where  their  acts,  for  the  purpose  of  carrying  into 
effect  the  contract  for  an  award,  were  not  valid  at  law,  as  to 
the  time,  manner  or  other  circumstances,  unless  in  the  cases 
of  acquiescence  or  part  performance :  and  accordingly  in 
the  caae  before  him  he  refused  specific  performance  of  a 
contract  to  sell  at  a  valuation,  which,  on  the  construction 
of  the  contract,  the  court  held  was  to  be  made  during  the 
lives  of  the  parties,  one  of  them  having  died  before  the 
awai'd  was  made.' 

§  1333.  It  is,  l^owever,  plain  that  by  mutual  abandon- 
ment of  some  provision  of  the  submission,  as  c.  g.,  that 
limiting  the  time  for  the  award,  the  defendant  may  be  pre- 
cluded from  raising  in  a  court  of  equity  an  objection  which 
might  otherwise  prevail.(i) 

§  1353.  The  objection  arising  from  unreasonableness,  not 
of  the  submission  but  of  the  award  itself,  the  court  is  not 
willing  to  entertain ;  for  the  arbitrators  being  judges  of  the 
parties'  own  choosing,  it  has  been  lield  that  the  award  can- 
not be  objected  to  by  either  of  the  parties,  on  the  ground  of 
its  being  unreasonable.  (/)    This  principle  vvas  stated  and 

(<)  W»od  T.  OtUHUi.  l  Sw..  n-,  H>wk»-  suIcUt  one  of  u-blmulon  and  twui],  Irat 

ir<»Ui*.BrBnih»ll,  SUt.  ACr.,«l;  BIkCk.  nther  of  contrmct  to  Mdl  M a  valnUlon.    8M 

ettT.Matas.SU.  AM,270,eil);reTeneil,  on  Kluneen  v  Peiwe,  T  tr.  cb.  a.,  U& 

polDt,L  B.  lCh.,111.  (0  UairkxronbT.  Bnunmall.aMr.ACr.. 

(/)  Anriol  T.  hmltb,  T.  A  B.,  111.  ttl. 


'  AlthouEb  an  award,  to  be  apeciScally  enforced,  miut  be  bioding  bj  foim  of 
law,  yet,  If  legsllj  void  by  an  apparent  noD-compliance  with  llie  tormc  of  aub- 
DiIaBlon,  caused  bv  a  mere  clerical  error,  it  will  be  enforced  Id  equitv.  unleaa  iu 
performance  would  work  iDjuatice.    Bujs  v.  Eberhardt,  y  Mlcb.  (Olbtw),  SU. 
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acted  oa  by  Lord  Eldon  id  Wood  v.  Griffith,  (*)  where  his 
lordship  enforced  the  specific  perfonnaDce  of  an  award 
which  ordered  the  sale  of  an  estate  nnder  circumstances 
which  greatly  depreciated  its  value. 

§  ijSJU.  Where,  on  the  other  hand,  the  award  is  more 
than  uareasonable, — where  the  award  is  in  excess  of  the 
authority  given  to  the  arbitrator,  the  court,  of  course,  re- 
fnses  to  enforce  it.  In  a  case  that  came  before  Knight 
Brace  and  Turner,  L.  JJ.,  the  award  was  objected  to  as  un- 
reasonable, bat  it  was  contended  on  the  other  side  that  the 
court  could  not  entertain  the  objection.  Turner.  L.  J.,  after 
expressing  his  dissent  from  the  observations  of  Lord  Eldon 
in  Wood  V.  Griffith,(Z)  said,  "  If  it  be  a  fair  subject  of  dis- 
cussion and  consideration,  whether  one  course  or  another 
course  be  the  right  one  to  be  taken  by  parties  who  have 
submitted  their  differences  to  arbiti-ation,  and  have  said 
that  they  will  abide  by  the  decision  of  the  arbitrator,  I 
might  agree  that  the  judgment  of  the  arbitrator  upon  that 
question  must  decide  the  point.  But  here  the  judgment  of 
the  arbitrator  goes  to  the  length  of  destroying  the  right  of 
one  of  the  parties  to  the  agreement,  though  the  parties 
never  authorized  Mr.  Carpmael  to  decide  tliat  any  one  of 
them  had  no  right,  and  should  acquire  no  interest  in  the 
■  subject  in  dispute,  but  only  agreed  that  he  should  deter- 
mine the  mode  in  which  their  rights  and  interests  should  be 
regulated.  It  seems  to  me,  therefore,  that,  if  it  was  neces- 
sary to  decide  this  question  upon  the  point  of  unreasonable- 
ness, that  point  alone  would  be  sufficient  to  decide  it."(7«) 

§  ISSS.  The  interference  of  the  court  in  these  cases  being 
■  in  exercise  not  of  any  jurisdiction  peculiar  to  awards,  but 
of  its  ordinary  jurisdiction  as  applied  to  the  specific  per- 
formance of  contracts,  it  follows  that  many.  If  not  all,  the 
principles  applicable  to  ordinary  actions  of  that  nature  must 
apply.  (71) 

g  1036.  Where,  therefore,  the  contract  contained  in  the 
submission  is  such  in  its  character  as,  whether  from  the  un- 
reasonableness, unfairness  or  imprudence,  the  court  would 
not  specifically  enforce,  this  will  prevent  its  interference  in 
respect  of  the  award  founded  on  it.(o) 

UQ  1  B«.,  IS.    8m  nipn,  f  too.  (n)  MICkBia  t.  IIu«Ock,  I  Dc  O  H.  &  O  , 

ni)NtOlMUT.  Huoock.T  D«  O.U.*  O.,       (D)  S.  V.    8ea  mpia.  i  UO. 
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§  1057.  Nor  can  the  court  interfere  irhere  the  award  is 
■excessive  or  defective :  not  if  it  be  excessive,  for  so  far  the 
arbitrator  has  gone  beyond  his  authority,  and  there  is  no 
binding  contract  between  the  parties :  not  if  it  be  defective, 
because  the  parties  had  contracted  to  be  bonnd  by  his  de- 
cision on  the  whole,  and  not  oo  part  of  the  matters  submit- 
ted to  him.(p} 

§  ISSS.  In  a  case  where  the  submission  was  of  all  mat- 
ters in  difference,  and  tlie  defendant  omitted  to  submit  qaes- 
tions  which  he  alleged  ought  to  have  been  decided,  he  was 
naturally  held  to  be  precluded  from  so  doing  by  the  course 
which  he  himself  had  pur8ued.(5) 

§  1539.  Where  the  award  is  uncertain  on  its  face,  and 
that  uncertainty  is  not  removed  by  the  arbitrator's  evidence, 
the  court  refuses  specific  performance  of  the  contract,  though 
the  plaintiff  may  waive  all  claims  beyond  the  award  aa  con- 
strued against  him.(7')    * 

^  1360.  Wliere  the  plaintiff  has  first  sought  to  set  the 
award  aside,  it  is  doubtful  whether  he  can  afterwards  turn 
round  and  maintain  an  action  for  the  specific  performance 
of  it,  especially  where  there  has  been  a  considerable  lapse 
of  time.{j) 

§  1301.  Xhe  cases  which  have  arisen  of  misconduct  or 
impropriety  of  conduct  on  the  part  of  persons  appointed  to 
value  a  rent,  or  the  amount  of  purchase-money,  throw  light 
onithe  way  in  which  the  court  would  regard  like  miscon- 
duct on  the  part  of  persons  more  accurately  described  as 
arbitrators.(i) 

(pt  Nickel*  T. 

o,,...  ~-i— "-■•<■..  i,iBnKiniiaiiwiiv  iiinii™i:i     „_    _. .  ..., 

{t}  8m  Kmerr  v.  Wams,  SVes.,  BOI;  CU- 
chesler  t.  Hclnljn,  4  Bll.  N.  S..  *■-  "— — 
V.  WnllbT,  T.  £  R.,  M6:  Orme*  r 

.. ,BI1T      lUUWBT     KDU       f"       >"    »  I^  11     ..      k    T       «F. 

.,  DS  O.  J.  ft  S..  ] 


ldv.I.IaneJl;SallwarBndDDck    TBrBlng  S  C.  SH.  A  U..  X70,SIO. 

■  »E  u.  J.  £  8..  11.  {t}  8m  Kmerr  v.  Wams,  S  Vr- 

Hawksworlta  T.  Brnminall,  fi  H7.  A  Cr  ,    chesler  t.  Hclnljn,  4  Bll.  N.  ! 

V.  WnllbT,  T.  £  R.,  M6:  Orme* 

nakefleld  v.   Llanelly  BaUwaj  and   Oia.,  1««,3  D«U.  F.  A  J.,S». 
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CHAPTER  VIII. 

OF   CONTRACTS   TO   REFEE   TO   ARBITRATION. 

§  IS9SI.  With  regard  to  contracts  to  refer  to  arbitration, 
it  is  clear  that  tlie  court  wiU  not  entertain  actions  for  their 
specilic  performance,'  a  principle  in  the  first  place,  it  seems, 
acted  upon  by  Lord  Thurlow  in  a  case  of  Price  v.  AVil- 
liains,(<z)  and  which  has  been  since  well  established. (J)  In 
one  case  Knight  Bruce,  and  Turner,  L.  J.  J.,  upon  this 
amongst  other  grounds,  refused  to  compel  the  specific  exe- 
cution of  a  bond  to  refer  to  arbitration,  (c) 

§  1363.  In  like  manner  we  have  seen  that,  where  there 
is  a  conti'act  to  buy  at  a  price  to  be  fixed  by  persons  to  be 
named,  the  court  can  neither  compel  a  defendant  to  name  a 
valuer,  nor  compel  a  valuer  to  value,  nor  compel  the  defend- 
ant to  sell  at  any  other  vdh\e.{d) 

§  l*(64.  There  is,  however,  a  case  before  ]>ach,  V.  C, 
somewhat  briefiy  reported  as  to  its  circumsUinces,  in  which, 
the  vendor  refusing  to  permit  the  referees  to  come  upon  the 
land,  the  court  compelled  him  to  permit  the  valuation,  (e)' 

Ca\  Hefcrred  to  In  a  Vei  ,  S18.  De  U.  H  A  O  .  8>». 


If.  B.,  In  QonrUj  v    Hiike  of  Someravt,  IS   WblMker.i  Drew ,  ist:  Vlckers  i.  Vlcken, 
"--  ,4W;  .Mm  V  Mm-klew.  as.  *  «.,<■-■    '    "   ■ --    -— 

'■l*v    Et1»iiMl«,  t{)r.  A  War,W.    S 

lutsell  an  awnr<t«  iMh  ed.).e3et  aeq. 

aoutli  WnleB  Ballwa]'  Co.  i.  Wytlici 


3S.  A!«.,4IB;    L.R.4Eq..929:inpn,{8S 
G«nral*v    Et1t>iiiil«,  tI)r.AWar,W.    See       (»  Moth  t.  Herei-t,  e  Mad., 
Mo  Hutsell  an  awnr<t«  iMh  ed.).e3et  acq. 


'  It  le  well  eala1>lisLed  that  Ibese  agreementa  will  not  be  enforced.  And  it 
ha«  been  said  that  courts  of  equity  never  decree  tbe  sptcifio  performance  of  any 
a^eement.  wben  the  decree  would  be  a  rain  and  imperfect  ouc;  liable  at  any 
moment  to  be  defcaled  by  llie  act  of  the  parties  tbemsclvea  Tobey  v.  The 
County  of  Bristol,  3  Story,  BOO;  Bee,  also,  Connor  v.  Drake,  1  Ohio  SI.  R.,  166. 

•Coonor  v.  Drake,  1  Ohio  St.,  186;  Tobey  v  County  of  Brislnl,  S  Story, 
800;  Novea  V.  Marsh,  123  Ha«.,  386.  The  court  will  determine  what  la  a  fair 
value.  Dnnnell  v.  Ketletas,  16  Abb.  Pr.,  206.  Tbe  lease  made  it  optional 
with  the  lessor  to  pay  for  improvements  lo  lie  valued  by  arbitrators,  or  to  renew 
tbe  lease:  he  refused  lo  do  either.  Held,  that  althouEh  specific  performance 
could  not  be  decreed,  yet  as  the  cotirt  had  acquired  jurisdiclioD  it  would  award 
corapensation  for  the  value  of  tbe  improvements,  Hopkins  v.  Qllman.  23 
Wis.,  476. 

TS<  atcard  of  arbitratort  iciH  be  enforeed.']  Specific  performance  of  an  award 
of  arbitrators  will  be  enforced;  e.g.,  that  land  be  conveyed,  a  boundary  line 
adopted,  securities  asai^ned.  or  a  lease  be  renewed  at  a  fl^^d  rent ;  this  is  true, 
although  the  award  has  not  been  made  the  order  of  tbe  court,  and  although  the 
agreement  for  arbitration  names  a  penally,  which  the  losing  party  offers  to 
pay.    Whitney  v.  Stone,  23  Cal.,  275.    An  award  supposes  an  agreement 
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§  ISflS.  Though  the  court  will  thua  refuse  specifically  to 
enforce  references  to  arbitration,  an  inequitable  refusal  of  a 
plaintiff  to  make  such  a  reference  may  disentitle  him  to  the 
aid  of  the  court,  on  the  principle  that  he  who  seeks  equity 
must  do  equity.  Thus,  where  a  deed  was  executed  whicli 
created  a  lien  for  the  amount  of  a  solicitor's  bills  and  ad- 
vances, the  amount  of  which  was  to  be  settled  by  arbitra- 
tion, and  the  arbitrator  died  before  the  award  was  made  j 
in  a  suit  seeking  the  reconveyance  of  the  property,  Alder- 
son,  B.,  held  that  the  contract  between  the  parties  was  com- 
posed of  two  distinct  parts— the  first  admitting  that  some 
balance  was  due  to  the  solicitor,  and  the  second,  a  contract 
for  a  specific  mode  of  ascerbiining  that  balance  ;  That  the 
latter  part  alone  had  failed  ;  that  the  former  part  remained 
entire,  and  that  the  court  would  not  decree  a  recouveyance 
without  the  plaintiff's  consenting  to  do  equity  by  having 
the  accounts  hiken  by  the  master.(/) 

g  1360.  Moreover,  under  the  common  law  procedure 
act,  1854  (17  &  18  Vict.,  c.  12fi,  s.  11),  where  any  parties  to 
any  instrument  in  writing  thereafter  made  or  executed 
agree  to  refer  any  past  or  future  differences  to  arbitration, 
and  any  party  so  agreeing,  or  any  person  claiming  under 
such  party,  nevertheless  commences  any  action  against  the 
other  party  or  parties,  or  any  of  them,  or  against  any  per- 
son claiming  under  him  or  them  in  respect  of  any  of  the 
matters  so  to  be  referred,  the  court  or  a  judge,  on  applica- 

(/)  Chtttjn  V.  jyiltyj,  3  T.  *  C  Ex  ,  ITO 


betwecD  llie  parties,  and  coDtains  do  more  than  the  terms  of  that  agreement 
ascerUined  by  a  tliinl  person.  Penniman  v.  Kodinan,  18  Mete,  383;  Thomp- 
son v.  Deans,  6  Jones' Eq..  23.  Wliere  the  award  is  vulid.  liotU  parties  are 
concluded  by  it.  and  the  validity  of  the  partition  cannot  be  drawn  in  qucEiyn. 
Emans  V.  Emans,  14  N  J.  Eq..  114.  Specific  perlonnance  of  an  award  -iill 
be  decreed  where  the  pelitioaer  cannot  obtain,  oy  a  verdict,  all  Uiai  it  was  the 
object  of  t!ie  award  to  give  him  Kirkaej  v.  Filte,  27  Ala,,  3-^2 ;  Jouea  v.  Bta- 
lock,  31  Ala.,  180.  But  an  award  will  not  be  suppiirted.  merely  for  Ibe  pay- 
ment of  money,  which  can  be  recovered  at  law.  or  by  the  ordinary  proceedings 
upon  the  award.  Turpiu  v.  Bantou,  Hardin  (Kj.l,  !<13;  Howe  v.  NickersoD, 
14  Allen.  400;  Baliier  v.  Babier,  31  Me.,  H:  eoalra.  sec  WOod  v.  Shepherd.  3 
Fatten  &  Heaib  (Va).  442. 

Discretion  at  to  aieardt.]  The  court  will  exercise  a  sound  discretion  in  the- 
enforcement  of  awards,  and  equity  will  not  interfere  when  objections  to  the 
enforcing  of  an  award  appear  upon  its  face,  or  otlicrwise.  Backus'  Appeal.  58 
Pa.  Bt.,  186. 

Lien  of  an.  aicartl.']     ^'licre  the  amount  fixed  by  an  award  is  to  be  a  lien 
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tion  by  the  defendant  or  defendants,  or  any  of  them,  after 
appearance  and  before  pleading,  upon  being  satisfied  that 
.  no  sufficient  reason  exists  why  such  matters  cannot  be  or 
ought  not  to  be  referred  to  arbitration  according  to  the 
agreement,  and  that  the  defendant  was,  at  the  time  of  bring- 
ing the  action,  and  still  is,  ready  and  willing  to  join  in  all 
necessary  and  proper  acts  for  causing  such  matters  to  be 
decided  by  arbitration,  may  stay  all  proceedings  in  the  ac- 
tion on  sucli  tenns  as  to  the  court  or  judge  may  seem  fit. 
Under  this  enactment  orders  have  been  made  which  have 
indirectly  the  effect  of  compelling  the  plaintiff  specifically 
to  perform  the  contract  to  refer  to  arbitration. (5). 

(9)  For  CMM  under  Ibis  Motion  In  tba  Court  Qlllatt  t.  Tbonitan,  L.  B.,  IB  ld.,l>9ei  New- 

orCbBDM^knd  In  the  Cbucsry  QItIbIod,  ton  T.  TkTloT.'Id.,  14;  Law  v.  ti*rret(,e  Ch. 

•aeWlllarfbnl  T.  WBtaon.L    U.]iEq..S7a;  D.,U. 
BCh.,  17S;.PMmT.  B>ker,  L.  B  IS  Eq.,  W<; 
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CHAPTER  IX. 

OFCOSTRACTB   NOT  TO   APPLY  TO   PARLIAMENT. 

§  1367.  The  court  has  not  infrequently  been  asked  to 
enforce  the  specitic  performance  of  a  contract  not  to  apply 
to  Parliament,  by  means  of  an  injunction  restraining  such 
application. 

§  1*108.  It  is  perfectly  clear  that  a  Court  of  Equity  has 
power,  upon  a  proper  case  being  made  out,  to  enjoin  a  per- 
son from  petitioning  Parliament ;  for  the  court  merely  acts 
in  personarn,  and  does  not  therefore  in  any  way  interfere 
with  the  proceedings  of  Parliament  ;{a)  but  what  is  a  proper 
case  for  this  interference  of  the  court  is  a  question  of  con- 
siderable difficnlty.  It  has  even  been  said  that  it  is  diffi- 
cult to  conceive  or  define  what  are  the  cases  in  which  it 
would  be  proper  for  the  court  to  exercise  its  undoubted 
power  of  restraining  any  person  from  making  an  improper 
application  to  Parliament.  (6) 

g  1309.  The  mere  fact  that  the  intended  application  to 
Parliament  will  abrogate  existing  rights  and  create  new 
ones,  can  give  no  right  to  such  an  injonction;  for  that 
would  be  to  restrain  parliamentai-y  interference  in  all  such 
cases.{e)  Nor  will  the  court  interfere,  even  where  for  the 
protection  of  piivate  interests  a  contract  not  to  apply  to 
Parliament  has  been  entered  into,  provided  the  party 
makine  the  application  to  the  legislature  may  urge  it  upon 
grounds  of  public  policy,  of  which  Parliament  can  judge, 
but  a  court  of  equity  cannot.(d)  This  seems  to  apply  to 
all  cases  in  which  the  application  is  in  soliciting  a  bill ;  for 
in  all  such  cases  grounds  of  a  public  nature  may  be  urged. 

§  1370.  Accordingly,  in  a  case  where  the  defendant  com- 
pany contracted  with  the  plaintiff  company  not  to  make 

la)  Wkts  v.  Gnnrl  Junction  Wnterwotki  See,  Coo,  Steele  t.  North  HetropolltftB  Ball- 

Co-.SK-AMy.. 170,483;  HMthoolev.Sonl.  w«yOo.,L   R  i  Ch..  SSI 

ttt*ITor<lsblTeSalli>a7<-0'.3  Hoc.  AG. ,100:  (c)  BeattacoCe  t.  Nortb  Staffbntablr*  Ball- 

likDcaater  ard  C&HIiie  lUllnay  Co  y.  Nonii-  vi»y  i  o.,  Z  Mae.  A  Q  .  UO. 

Weitem  Ballwav  Co  ,  a  K.  A  J.,WS.    Bee  idllAUCUier  ftad  Cu-llsle  R>11w>rCo.  r. 

alw,  &li>5-Uen.  t.   MaocheBMc  aod  Leedi  KorUiwealetn  lUllwaj  Co.,  !  K.  A  J., IBS. 

Billwfty  Co..  1  Rail  C  ,  OS.  see,  too.  pa  Bicod,  V.  C,  tn  TelTord  T.  Met- 

(ft)  Be  Iriindon,  Chatham  and  Doyer  Rail-  ropolllan  Boaid  01  Worka,  L.  B.  IS  Cq  ,  OM. 
wai  AtranaemBiil  Act,  L.  B.  s  Ch,.  871,  tm. 
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any  line  connecting  their  respective  railways,  except  one 
which  had  been  already  applied  for  by  the  defendants,  and 
in  conaideration  of  this  the  plaintiflfa  agreed  to  support, 
instead  of  opposing  (as  they  had  previously  done)  the  ap- 
plication of  the  defendants  for  the  last-mentioned  line,  and 
the  plaintiffs  performed  their  part  of  the  contract,  and  the 
defendants'  application  was  successfu],  the  court,  neverthe- 
less refused  to  restrain  the  defendants  from  applying  to 
Parliament  in  contravention  oi  their  contract,  considering 
that  snch  an  application,  if  successful,  would  be  so  on  pub- 
lic grounds,  of  wbioh  the  court  could  not  judge,  and  that^ 
if  it  were  rejected,  the  breach  of  the  contract,  if  a  legal  one, 
might  be  compensated  for  in  damage3.(e) 

§  1571.  The  only  case,  therefore,  in  which  the  court 
would  interfere  appears  to  be  when  the  applicant  is  acting 
on  private  grounds  only.  "It  might  well  be  conceived," 
said  Lord  Hatherley  (then  Wood,  V.  C.)  in  one  case,  "that 
where  a  tenant  for  life  had  stipulated  that  he  would  not 
apply  for  a  private  act,  he  might  be  restrained  from  so 
doing.  *  *  *  If  a  man  had  made  an  agreement  to  buy 
a  house  or  field,  and  afterwards  found  the  agreement  incon- 
venient, and  wished  to  apply  to  Parliament  to  set  it  aside, 
that  possibly  might  be  a  case  in  which  the  court  would 
interfere,  and  say  that  this  not  being  a  matter  of  public 
policy,  the  man  should  not  make  the  appIication."(/') 

r  Co,  T.        (/)  Steele  v.  Morlh  HetropoUMn  Trtmwar 
ne.         Co.,  L.  B.  1  Cb,  138  D. 
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OHAPTEE  X. 

OF  C0NTBACT3  TO   INDEMNIFY. 

§  1579.  Agreements  for  indemnity,  whether  taking  the 
form  of  a  covenant  or  of-  an  execntctry  contract,  appear 
equally  to  attract  the  jurisdiction  of  the  court  by  way  of 
specific  relief.(a)  All  or  Diost  of  the  reported  cases  appear 
to  be  on  executed  contiBcts. 

§  1573.  A  contract  by  A.  to  indemnify  B.  against  a  pay- 
ment is  not  broken  till  the  payment  has  been  made:  and 
when  made  by  B.,  he  might,  before  the  judicature  acts, 
have  recovered  the  amount  paid  by  an  action  at  law,  and 
have  obtained  in  that  way  all  that  he  needed. 

But  where  the  contract  by  A.  is  to  indemnify  B.  against 
all  claims  and  demands  of  C,  there  is  a  breach  so  soon  as 
C  makes  the  claim,  (&)  and  B.  may  here  nsefoUy  Invoke  the 
aid  of  a  court  of  equity  to  compel  A.  to  satisfy  his  demand 
to  the  relief  of  B.,  and  thus  specifically  to  perform  the  con- 
tract :  and  accordingly,  in  snch  cases,  the  Conrt  of  Chancery 
entertained  jurisdiction. 

§  1374.  In  the  case  of  Ranelaugh  v.  Hayes  (c)  the  plain- 
tiff assigned  certain  shares  to  the  defendant,  and  the  defend- 
ant covenanted  with  the  plaintiff  to  indenmify  him  against 
(amongst  other  things)  all  demands  in  respect  of  the  shares : 
the  plaintiff  was  prosecuted  for  a  demand  by  the  crown, 
and  accordingly  prayed  specific  performance,  which  was 
granted.  The  decree  extended  not  only  to  the  claim  then 
advanced  but  to  future  demands,  and  directed  the  master, 
toties  quoties  any  breach  should  happen,  to  report  it  to  the 
court.  It  is  conceived  that  such  a  judgment  could  not  now 
be  pronounced  as  regards  future  and  repeated  axits.{d) 

§  1573.  In  a  much  more  recent  case,  company  A  assigned 
its  business  to  company  B,  and  company  B  covenanted  with 
company  A  that  the  shareholders  of  company  A  should,  oat 

{<a  SM  p«i  Kiodanlar,  v.  C,  in  Iiondoii    r.  Touar,  I  B,  ft  AL,  Btl;  Psbdj  t.  tojt  B 
and  Soatb-WMMra  Ballwvco.  T- Hnuph-    B.  *  cTiI- 
™.  A  w   R.  TM.  (ol  I  Torn.,  1». 

(d)  See  Llof  d  r.  IHrninaak,  T  Ch.  D.,  M 
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of  the  fands  of  company  B,  be' indemnified  against  all  lia- 
bilities in  respect  of  company  A.  Actions  and  suita  were 
instituted  by  varioas  persons  against  company  A  in  respect 
of  claims  against  which  the  indemnity  had  been  given,  and 
these  were  not  paid  by  company  B.  Company  A  thereapon 
sued  for  and  obtained  a  declxiration  of  the  liability  of  com- 
pany B  to  perform  their  indemnity.(e) 

W  Aoglo-Aiunallu),  etc.,  Co.  i 

4S 
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ADDITIONAL  NOTE. 


The  peculiarly  EngliBh  character  of  the  jurisdiction  In  ape* 
cific  performance,  has  been  adverted  to  above  (page  3,  §  5). 
The  fact  that  no  such  jurisdiction  existed  in  the  Roman 
law,  or  exists  (for  instance)  in  the  law  of  France,  appears 
remarkable :  and  the  following  further  information  with  re- 
gard to  the  French  law  may  not  be  uninteresting.  The 
clauses  of  the  Code  Civil  which  bear  upon  the  point  are 
the  following : 

"1142.  Toute  obligatioD  de  faire  ou  de  ne  paa  faire  ae  rSsoDt  en 
dommages  et  int^rets,  en  cas  d'inex^cution  de  la  part  du  d4biteiir. 

"  1 1 43,  N(ianmoin8  le  crfiancier  a  le  droit  de  demander  que  ce  qni 
aurait  4t6  fait  par  contravention  &  I'engagement  soit  d^truit;  et  il 
pent  se  fairs  autorieer  il  lo  d^truire  anx  d^pens  dn  d€bitenr,  sans 
prejudice  des  dommagee  et  int^rj^tB,  a'il  y  a  lieu. 

"1144.  Le  cr^ancier  peut  auBsi,  en  caa  d'inex4cntion,  6tre  antorlBfi 
k  faire  ex6ciiter  lui-mCme  Pobligation  anx  d6pens  dn  d^bitenr." 

Through  the  kindness  of  Professor  Holland,  of  Oxford,  I 
have  received  the  following  note  explanatory  of  the  subject 
from  M.  Renault,  Advocate  and  Professor  of  Law  at  Paris : 

"  Le  d^bitenr  pent-il  fitre  tenn  &  nne  ex^ntion  en  nature  (speoifio 
performance),  ou  peut-il  Stre  eeulemeat  oondamn^  k  des  dommages- 
int4r§t8? 

"Les  prinolpea  sont  poB^  dans  lea  articles  1142, 1143,  et  1144,  da 
Code  Civil.  Cee  trols  articles  doivent  Stre  oombin48,  et  il  en  r^Bulte 
nne  doctrine  qui  peut  Stre  reBnin4e  de  la  mani^re  snivante : 

"La  formule  de  Part.  1142  est  trop  g4ngrale  :  oe  n'est  pas  tonte 
obligation  de  faire  on  de  ne  pas  faire  que  se  r^sont  n^ceeeairement 
en  dommages-int^rSte,  c'est  oelle  dont  I'ex^cution  effective  est  im- 
possible par  voie  de  oontrainte;  parce  qne  cette  execution  forc4e  ae 
ponrrait  3tre  obtenae  sans  porter  atteinte  &  la  liberty  individuelle 
du  d^bitenr,  sans  exeroer  nne  pression  mat^ielle  snr  sa  pereonne. 
Ainsi  un  acteor  a  pronus  k  on  direoteur  de  chanter  snr  son  th4&tre, 
ou,  an  contriure,  de  ne  pas  parattre  snr  nne  scSne  rivale ;  a'il  refnae 
de  tenir  sea  engagements,  le  orSancier  ne  pourrait  obtenir  I'exSeation 
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effective  Bans  Stre  aatoris^  h  exercer  ear  la  perBonne  de  son  d^biteur 
des  violences  physiqnes  poar  I'amener  de  force  aur  aon  th43tre,  oa 
poor  l'4carter  da  th^&tre  rival.  Ces  violences,  cette  coDtrainte 
physique  doDt  les  r6saltat8  ne  poanraient  6tre  que  fort  imparfaits, 
eont  contraires  H  I'esprit  et  an  texte  de  toate  notre  l^gielation,  et 
c'est  dans  ces  cas-lJL  que  I'obligation  ae  r^soat  D^cessairement  en 
dommageg-iDt^rStfi. 

"  Ua  propri4taire  a  promis  ii  aon  voialn  d'abattre  des  abres  qn'il 
a  sar  son  propre  terrun,  et  qui  fobt  obstacle  ik  la  vae  de  ce  voisin. 
Si,  He  repentant  de  cette  promesee,  et  dispos4  ik  faire  de  grands  sac- 
rifioes  d'argent  pour  conserver  sea  arbres,  le  d^biteur  rcfnse  d'ei4- 
cuter  son  obligation,  le  cr4ancier  pourra  ne  pas  se  contenter  des 
dommages-int^r^ts ;  il  obtiendra  I'antorisation  d'entrer  sur  le  fond 
de  BOO  d^biteur,  et  de  faire  abattre  les  arbres. 

"Pour  les  details,  voir  le  Repertoire  de  Dalloz,  aS"  volume,  an 
mot  Obligation,  g  702  et  snivant,  Pothier,  Traits  des  Obligations, 
N°  146  et  Huivant. 

It  is  curions  to  observe  the  contrast  presented  by  the 
English  and  French  laws  on  this  subject.  The  English  is 
more  careful  of  the  observance  of  contracts :  less  anxions 
for  the  liberty  of  the  subject  The  French  law  is  more  care- 
ful of  liberty  ;  less  solicitous  of  the  performance  of  obliga- 
tion. The  same  jealousy  for  the  liberty  of  the  subject  which 
limits  the  jurisdiction  in  France,  was  urged  in  the  Common 
Law  Courts  against  specific  performance  in  chancery.  (See 
supra,  p.  8,  §  20.) 

E.  F. 
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ABANDONMENT:  PiM. 

of  contract 4»5.  687  ». 

delay  amountiog  to S34 

evidence  of > S24 

{And  ue  Beteiuion,  Waioer.) 

ABATEMENT: 

mode  of  calcujation  of S89 

purcbftse-money,  from .' 577,  686,  589 

purcbascr'a  right  to  enforce  coDtract  with S84 

rent,  of 4M,  499,  589 

{And  tee  CompeniaMoTi.) 

ABSTRACT  OF  TITLE: 

condition  for  delivery  of US 

effect  of  Don-delivery  of 526,  643 

examination  of,  after  time  for  completion 588 

inquiry  OS  to  perfectaess  of 029 

perfect, 681 

retaining,  without  making  objections 018 

TIME  (j.  iJ.)  for  delivery  of 516 

verlflcation  of 683 

when  complete 680,  681 

who  must  prepare 479  n. 

ACCEPTANCE: 

acts,  by 144,  150,  617»t»i!j. 

agent,  by  letter  of ^ 250 

by  agent,  binds  principal 146  n. 

of  proposer,  communicated  to 140 

ambiguous 183 

communicated,  must  be 189,  145 

conditional 138, 185,  348 

constituting  contract IBS 

delay,  without 189 

essentials  of 183 

executing  transfer,  by 681 

expression  of  hope,  with 188 

formal  contract,  referring  to 188,  349 
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ACCEPT  ASCE-Continutd.  fmi. 

goods,  of 38i 

incloaure,  referring  to  218 

indulgence,  grsntlDg 188 

inferred  after  explicit  refuttl ...  I4S  n. 

institution  of  action,  by 148 

nuuriage,  evidenced  by 150 

name  of  purctiaser,  of 8T0 

of  terms 18S  n.,  138  «. 

new  term,  introducii^ IM 

what  is  not 138 

no  privity,  where 102 

not  receive 144 

nugatory  variation,  with 188 

parol 143 

PAST  PERFOKMANCE  (8.  ejby 151 

plain 188 

posting  letter,  by 143 

promise  of  RfiPREasNTATioN  ig.  v.)  by  acting  on 140 

BETRACTATTON  (q.  V.)  before 134 

subject  to  title  being  approved 187,  'US  n. 

terms  of  head-lease,  of ITO 

TITLE  (5-  c),  of 617 

unconditional 131 

unequivocal .■ 1S3 

WITHDRAWAL  (j.  o.)  i>efor8 140 

without  variance  from  offer 136 

written ; 148 

(And  let  Prapottl.) 

ACCIDENT: 

delay  arising  from 643 

ACQIJIESCENCE: 

breach  of  covenant,  in 528 

corporation,  by 285 

notice  of  refusal  to  perform,  in S29 

of  both  parties  in  non-completion  61B 

payments  and  possession  not  amounting  to 333 

self  ■deception  of  buyer,  in 343 

variance  from  prescribed  mode  of  renewali  in 180 

vendor's  protieedings  for  getting'in  estate,  in 636 

ACREAGE r 

abatement  for  deficiency  of,  refnsed 691 

proportioned  to 3S9 

compensation  after  conveyance  for  deficiency  of S95 

ACT  OF  GOD: 

alternative  rendered  impostible  by  486 

delay  arising  from 643 

earthquake 448  n. 

1  precluded  by 857 
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ACTION:  PMi. 

ou  the  case 7 

equity  creates  uo  light  of 18  n. 

ACTB  IN  CONTRAVENTION  OP  THE  CONTRACT; 

conduct  inconMstent  with  condition  of  sale,  by 478 


evidence  of  agreement  to  resclDd 407 

foifeitnre,  wlilch  would  hare  worked 467 

groes  and  willfiii 468,  470 

liBASE  (g.  e.)  under  contract  for Wi  ttttq. 

{And  «M  Chvmant.) 

notice  of  inteutlos  to  resell 478 

r^way  company,  by 478 

repair,  in  respect  of  coreDants  to 467 

small  breacOiei  of  good  faith,  in  cues  of 478 

waste 468 

ACTS  OP  OWNEBBBIP: 

acceptance  of  title  worked  by 618 

aSectiog  vendor's  lieu 618 

before  knowledge  of  objection  to  Utle 618 

not  stated  in  the  bill 66T 

T  ISTO  couBT  (g  v.)  on  the  ground  of 618,  6S6,  667 

er,  Justifying  order  for 618 

waiver  of  objections  worked  by  ■  - 617 

AOTOB: 

contract  by 418,  418 

ADMISSION: 

ogainHt  himself,  by  plaintiff 80Q 

date  of  lease,  as  to 472 

death  of  party  after  malting 276 

evidence  not  required  after 808 

executors,  by 275 


pleadings,  in 274,  616,  616 

surviving  contractor,  by 276 

«Ue,  of 274,  654 

admlnifitrstor  does  not  guaranty  title  at  sale 451'n. 

ADOPTION: 

of  contract  by  thiol  party 1S6 

ADV0W80N : 

contract  for 843,684,  689 

injunction  in  relation  to  sale  of 049 

AGENCY: 

contractB  of 46 

direct  evidence  of 209,  209  n.,  262  n, 

fact,  a  question  of 260 

inference  of 260 

issue  to  try  question  of 260 


D.qitizeabyG00l^lc 


712        *  INDEX. 

AGENCY— OwUt»««t                                                                               r*«i. 
not  prored in 

BEPRMBNTATION  (;.  V.)  Ol »* 

AGENT: 

act  of,  the  act  of  principal 115,  145  ». 

appointment  of 26S,  318,  8S8». 

AUCTiONEEB  (9.  ».) lift,  130,  262dwg. 

authority  of HE,  257,  IHn. 

breach  of  duty  by IW 

cl&imlng  to  have  contracted  for  his  own  benefit 117 

clerk  of SM 

communication  of  acceptance  to M* 

concealment  Ijy 881 

contract  purporting  to  be  ugnedby W 

contracting  as  agent 11! 

principai 113 

Crown,  for  tlie , 117 

delegation  of  authority  by W* 

director 113 

TRAUD{g.v.)hj: 849,350,33611 

DiCAPACiTi  (b-  v.)ot,  to  perform  contract 118,  119 

interest  in  the  property,  claiming 118,  119 

married  woman,  professing  to  contract  for M3 

MISBBPBESKNTATIOH  (ff.  P.)  by 318,  BIfl,  SO 

to  r SS8 

mistalie  l)y 380  <(  «9- 

nominee 117 

not  necessarily  party,  wiiere 117 

pereonal  qualities  relied  on,  where H' 

pledge  of  goods  by,  after  revocation  of  Authority M5 

principal  sued  with 117,  119 

without 118 

promoter 110 

proper  party,  where 118 

question  whether  contractor  is,  where iW 

RATinCATiOH  fg.  e.)  of  contract  of 382,  *68»- 

revocation  of  authority  of,  by  death  of  principal ^ 

proved  by  parol M5 

signature,  rendered  liable  by 118,  SS6  •■ 

soucn'OB(;.  r.) , 2M 

specific  performance,  where  sued  for 118 

stalteholder  of  depodt ,. H* 

suing  as  principal 93,94,   9S 

at  Common  Law  without  principal HB 

In  Chancery  : 118 

telegraph  clerk 315 

TTLTRA  viREa  (_g.  c],  where  there  is  a  question  of ^ 

imnamed  principal,  of 11' 

unassignable,  where  contract  is 117 

woods  and  forests,  commi^oners  of H^ 

AGBEEMENT :  (,8m  Oantntet.) 
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AITEBNATIVE:  »aob. 

claimB: 78.  660,  663 

contract 418.  60O- 

imposdbilit7  of  oDe 486  e(  teg. 

relief 48,508,  668 

AMALGAMATION: 

companies,  ita  effect  on  contracte  of 106,  484.  486 

contract  for 410 

AMBIGUITY : 

CONDITIONS  OP  SALE(g.  tp.),  in 661  etieg. 

latent,  in  writing  used  for  rectiflcation  of  deed 379 

Tender's  statements,  in 837 

ANCIENT  LAW; 

as  to  contracts 3 

ANNTIITT: 

arrearaof 451 

CONB1BBR.1T10N  (j.  v.),  where  psM  of 810 

contract  for ; 97,  158,  449 

lives  to  be  named,  for 166,  IfiT 

misdescriplion  of C63 

parol  contract  for 868 

reversion  sold  with 811 

sale  of,  after  deatli  of  annuitant .^ 443 

APPEAL: 

CODNTT  couHTS  (q.  V.).  from 510 

stay  of  execution  pending 81  n. 

APPOINTMENT: 

of  agent 258  n. 

APPRENTICE: 

contract  to  teaoli 03 

APPROPRIATION: 

goods,  of 160 

purchase-money,  of 639,  648,  649,  850 

APPROVAL ! 

of  draft  not  a  contract 348 

ARBITRATION: 

Common  Law  Procedure  Act.  1854,  as  to 700 

contracts  to  refer  to 699,  701.  185  n. 

inequitable  refusal  to  refer  to 700 

AEBITRATOB: 

award  will  be  enforced 699  n. 

award  In  exceaa  or  authority  of 699 

death  of.  before  award 700 

misconduct  of 186.  6B8 

price  to  be  6ied  by ISS 

rent  referred  to 186 

valuer,  distinguished  from 164 
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ABCHDBACON:  p.se. 

JurisdictioD  of,  orer  contracts 6 

ABBA: 

coitPENUTion  {q.  v.)  given  for  deficiency  of 886 

not  given  for  deficiency  of 5M 

ARTICLES  OF  ASSOCIATION, 

liow  far  a  contTftCl 181,  1S3,  857 

ASSENT: 

must  be  to  tttat  vhicb  is  offered 134  ». 

ASSIGN : 

cannot  by  notice  prevent  completion  witli  hli  aadgnor lOa 

enforcement  of  contract  by 93,  100 

extent  of  right*  of 109 

FBACD(5.  v.),  of  contract  tainted  by 800 

Ineolveocy  of 465 

notice  of  previous  contract,  witli 103 

recognized  as  tenant W 


BAKKRUPTcy  {q.  v.),  in,  suing » 

time  allowed  to  procure  coacurreoce  of fSA 

insolvency,  in,  contract  for  lease  enforced  ag^at 103  n- 

ASSIONMBNT; 

amalgamation  of  companies,  upon 105 

contract,  of 9S«(Mg..  SSn.,  «tuq. 

exceptions  to  genera]  rule  as  to 9S 

EXPECTANCY  (ff,  O.),  of    100 

family  arrangement,  where 09 

general  rule  as  to 93 

illegal  96,  99.  101  n. 

MiaitEPRESENTATioii  (;.  c).  of  coDtract  affected  by 336 

offer  of 102 

personal  contracts,  of 96,  »,  113 

pretended  rights  or  titles,  of M 

previous  personal  relation  t>et'n'een  contractors,  where 97 

property,  of  the 102 

provision  against,  whera 96 

waived 9B 

public  policy,  contraiy  to 98,  101 

right  at  the  lime  unilisputed,  of 100 

to  bring  action,  of 100 

gftlisfled  term,  of 631 

set  off,  where  a 97 

statutory  powere,  of 108 

trustee  in  bankruptcy,  by 100 

ASSIGNOR: 

completion  of  contract  with 10! 

insolvent , 83,  465 

party,  when  a 9S 
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ASSISTANCE:  piab. 

.      writot ., 65& 

ASSYRIA! 

coatracts  in  andeat Sn. 

ATTACHMENT: 

eoforcement  of  order  by 058 

AUCTION ! 

improvideDt  sole  by 180 

AUCTIONEER: 

agent  of  purchaser  at  auction 8B8 

authority  of 264 

clerk.of,  how  far  purchaser's  agent 264 

conBrraing,  contract  "OD  behalf  of  the  Tendor" 168 

co-plaintiff 119 

declaration  by , 369 

defendant 119 

deposit,  his  rights  and  liabilities  in  respect  of US,  130.  661 

entries  in  sale-book  by 264.  268 

interpleading 119 

party,  when  made  a 119,  127,  651 

purchase  in  private  from... .'  263 

Bignalure  by 263  «. 

solicitor  for  vendor 120 

Btakeholder 120,  661 

substitute,  may  Dot  appoint 264 

AUTHOR; 

contract  by,  to  complete  work 92 

AWARD : 

abandonment  of  a  term  of  the  submission,  after 696 

nlternativB  directions,  giving 486 

death  of  party  before 696 

defective 698 

eiceeding  arbitrator's  authority 606,698 

founded  on  Improper  submission 697 

hardsliip  in 190 

ILLBGALITY  (q.v.)ot 238 

not  binding  liy  form  of  law 696 

not  signed  by  valuers  together 166,  187 

partial  execution  of ; 405 

price  to  be  determined  by 639 

specific  performance  of,  when  decreed  by  the  Court  of  Chancery 

695n6[l5,  606 

uncertain 698 

unreasonableness  of 195,  228,  695,  697 

uuHuccessful  proceedings  to  set  aside,  effect  of 47.  473.  698 

valuation,  on  sale  at  a 696 

BAILIFF: 

accountability  of 645 

to  purchaser,  vendor  in  possession  is  not «4* 
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BANKRUPT:  tub. 

purchaser 4M 

vendor 4M 

BANKRUPTCY  1 

act  of,  a  bar  to  action  for  specific  perfurmaace 464 

ssfdgnees  in,  suing W 

contract,  does  not  p^rse  discharge 464 

personal  contracts,  its  effect  on M 

trustee  in,  asdgnment  by W 

disclaimer  by 4W 

enforcement  of  contract  bj 463 

specific  perfonnauce  against 106,  464 

BANKBUPTCY  ACT,  1869 : 

disclaimer  under 494 

BIDDINGS 188 

opening 446 

I  And  tee  Puffer.) 

BILL  OF  LADING: 

stipulating  as  to  leakage  and  breakage  in 613 

BILL  OF  SALE : 

transfer  of  ship  (j.  d.)  by 6S3 

BOND: 

altemative  conditions,  containing 437 

ante-nuptial  37 

contract  contained  in  condition  of 57 

evidenced  by 57 

to  give 406 

marriage  articles  by 60  ». 

relief  from  penalty  of 485 

to  refer  to  arbitration..  \ 699 

{And  K»  Ftnatty.) 

BREACH : 

covEHAHT(5.  ».),  of 38,  468,  ilQ^mq. 

duty,  of 1&3 

good  faitli,  of 473 

BREACH  OF  TRUST : 

assignees  in  bankruptcy,  by 198 

contract  necessitating,  not  enforced 190 

objections  for.  precluded  by  conditions  of  sale 191 

setting  aside  contract  for 1S9 

trustees  for  sale,  by 190 

BUILDING  CONTRACT : 

anciently  enforced 34,    30 

damages  unascertainable,  wbere 43 

defined  work  to  be  done,  where 41 

diviuble 408 

house  to  be  built  and  leased,  concerning 89,  156,  IS? 

liability  of  court  to  enforce 39 

Lord  Cairns'  Act,  since 41 
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BUILDING  CONTRA.CT— OwriiiHMd.  Piai. 

market-bouse,  for  erection  of.^ 43 

plaintiS's  loterest  Id,  materia] 41 

posaesaiou  obtained,  where 42 

SBVouriag  of  the  realty 84 

Scotland,  in « 

UDcertaintj  of ^ 89 

where  court  will  enforce 41,  89n. 

(And  eee  BaUway,  Siding.) 

BUKDEN  OF  PROOF .- 131,  141,  460 

(Sm  Onu».) 


covenant  not  to  carry  on 66,  86n. 

CALLS : 

indemnity  against 6fl4 

made  before  contract S78 

CANAL: 

covenant  to  repair 43   - 

CANON  LAW  : 

obligation  of  actual  performance  recognized  by 6,      7 

CAPACITY ! 

acquired  after  contract 480 

to  contract 124  «t  m?,  688 

perform  contract 479,  480 

(And  tee  Inoapadly,  IneapaoUy  to  CerUraet. ) 

CEatTAINTT: 

amount  of,  wtiat  required ITS,  176 

boundaries,  by  ascenoinmant  of 160 

essential  in  contracts 15S 

FRAUD  iq.  0.),  less  required  In  cases  of 180 

indeflnite  words.  In  cases  of 176 

reasonable 175,  17S 

^    user  and  course  of  dealing,  given  by 178 

(And  see  Uneerlainb/.) 

CEBTIFICATE: 

against  the  title,  but  defect  cured     620 

should  state  the  defects 638 

application  to  discharge  or  vary 638,  680 

defect  discovered  before  B^lng  of  ' 637 

form  of,  upon  inquiry  as  to  title 637,  638 

in  favor  of  title 638 

objecting  to,  before  signature 627  ». 

purchase  under  the  court,  of 445 

reference-hock  of 638,  629 

result  of  inquiry  as  to  title,  of 627 

sole,  of 658 

CESTUI  QUE  TBUST: 

contracts  injurious  to,  notjenforced 101 

real  estate  devised  in  trust,  of 88  n. 

{And  tee  ParUet.) 
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CHAMPERTT :  pioi. 

coDtrect  uDeoforceable  on  ground  of 22fr 

docirineof 100 

CHARIOT: 

contract  to  supply 98,  506 

CHARITABLE  CORPORATION: 

contract  by 4» 

CHAR0NDA8; 

principle  of S 

CHARTER-PABTY: 

effect  of  exception  in,  aa  to  pIniteB S4S 

negKtive  term  implied  in 4U,  415 

specific  perfonnance  of,  enforced 28  n, 

CHATTELS : 

connected  with  enjoyment  of  estate M,     34 

coDvenient 83 

deliveiy  of 3,  5,      9 

part  of  contract 28  n. 

disclosure  of  latent  defect  in S41 

execution  for  return  of 5 

•    of  judgment  for  dellveij-up  of,  stay  of 31  n. 

essential 38 

generally  court  refuses  to  interfere  in  respect  of 28 

implication  of  existence  of 444 

improper  dealings  by  agent  with 34 

instalments,  delivery  of,  and  payment  for,  by 85 

not  in  possession  of  vendor,  sale  of .' 481 

peculiar  value,  of 33 

pretium  affictionU,  having 28 

price  agreed  on,  where 88^ 

speciflc 82 

trust  constituted,  where ,    84 

unique    48 

CHAUCER . 

contracts  mentioned  by 8 

CHOICE  OF  REMEDIES : 

must  seek  redress  first  at  law 47  n. 

CHOSE  IN  ACTION: 

contract  to  assign 18,  78  ». 

CICERO : 

concealment,  on 84S 

CIVIL  LAW ! 

alternatives,  as  to 489  n. 

COAL: 

contract  for  supply  of _ 618 

COLLATERAL  CONTRACT ; 877,  »78 

default  by  plaintiff  In  respect  of 458 


„t7,rb  Goo!^lc 


GOLLIEBT 40,  619,  630,  618 

(Set  Mines.) 

COLONIES : 

land  in  ihe BO  n. 

COBOION  IGNORANCE.... 6TO 

COMMON  LAW : 

agent  auing  in  his  own  name  at 118 

defect  of  justice  arising  from 3S 

it»  approaches  to  specific  fekpobkance  <j.  c) 8 

Parliamentary  contract  not  enforced  at 53 

penalty  and  liquidated  damages,  difference  between,  at ,. ,    07 

performance  not  enforced  by 8 

pretended  title,  transaction  as  to,  void  by W 

purchaser's  liability  to  Indemnify  vendor  of  shares  recognized  at 664 

remedy 15 

adequate 28  e(  »e^. 

Inadequate 22 

less  beneflolal 22 

personal  reapoaaiblllty  of  defendant,  dependent  on "  23 

want  of  ezactitude  in 28 

rereruoner  suing  at '. 74 

special  damage  to  be  shown  at 74 

stranger  to  contract  cannot  sue  at 88 

suing  in  equity  after  proceeding  at 47 

supplemented  by  equitable  jurisdiction 28 

COMMON  LAW  PROCEDURE  ACT  1864 ; 

arbitvatioii,  as  to 700.  701 

delivery  of  chattle,  asto (> 

injunctions,  as  to 660,  551 

mandamus  under 4 

valuers  do  not  come  under 164 

COMPANY ! 

action  by,  ag^nst  person  taking  shares 28 

amalgamation  of .*.  106 

bimd  flde  sale  of  land  to 288 

contract  to  form 88  n.,  404 

iTifni  inr«i  and  beneficial  to 110 

delegation  of  powers  by 101 

directors  of.  where  liable  on  contracts '. ...  118 

disclosure  of  material  circumstances  by 841 

expiration  of  statutory  powers  of 194,  816 

FRAUD  (?.  D.)  bj 821 

fraudulent  misconduct  of 507 

UablUty  of ,  on  contracts U8 

Lord  Cottenham's  doctrine  aa  to,  critJcised Ill,  112 

member  of,  contract  to  become 88 

lOBREFBBKRTATIOIII  (ff.  V.)  by  . 

projectors'  place,  not  a  body  n 
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■COMPANY— £S)nft'nu«i.  rut. 

promotera'  coutracta,  ukiDg  benefit  of 1C6 

recognised  by 106,  10» 

tiUravira llOv  lU 

warranted  by  terms  of  incorporation  of 108,110,  111 

purcbase  of  aupcrfluoua  land  by ^ 

winding-up  of,  before  completion  of  contract  to  purchase  shares 

«0,  671,  67i 
(And  tee  Corporation,  Baibeay,  Ultra  virtt.) 

-COMPANIES  ACT.  1862 3M 

application  to  rectify  regiater  under 543,  513 

tranafers  after  winding-up,  aalo B7t 

COSIPANIES  ACT,  1867 310,  S12 

COHPANIGS  CLAUSES  CONSOLIDATION  ACT,  1846 309,  SIO 

COMPENSATION: 

abatement  from  purchase-money,  by 577,  566,  5SB 

rent,  by 5»». 

acreage,  for  deficiency  in S78,  S91,  6H,  671  n.,  086  ».,  GtOa. 

advowHOn,  on  purchase  of 138  «. 

apprehended  nuiaance,  for UTS 

bonAjvU  mistalce,  in  case  of G91 

calculating,  mode  of SW 

where  DO  doto  for B81,  5»,  587,  598 

case  for,  ahould  be  pleaded 571 

charges  for  portions,  in  respect  of 5(8 

completion,  clumed  before S9S,  9BS 

right  to,  after IISS 

condition  for, 

considerable  deficiency  of  aiea.  In  case  of tSS 

construction  of 5»6 

enforced  nothwithstonding  execution  of  conveyance 694 

material  misdescription,  where  there  is 67) 

purchaser's  rights,  its  effect  on ^ 

recisalon  notwithstanding BIS 

right  of  way  not  within ? 560 

suggested  mode  of  framing SM 

usually  eiMnda -vendor's  rights 57t 

vendor  suing  must  bring  the  defect  within  5TS 

copyholdlot  nearly  equivalent  to  freehold,  in  respect  of 581 

Counsel's  opmion,  where  completion  depended  on BOS 

customary  right  of  renewal,  for 501 

DAMAGES  [q.  e.)  a  species  of 697 

distinguished  from  ,. ^ 699 

given  as 60! 

DBU.T  (q.  V.)  in  payment  of  purchase-money,  for 617 

needed  for  ejectment,  for  ,. 58! 

DBTSRioRATioN  (g.  «.)for W! 

difference  between  position  of  vendor  and  purchaser  as  to 670 

dry-rot,  for  representation  as  to 578 
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COHFBNaATION— GmOniMl.  fam. 

liouse  withoat  whuf ,  (or Hit 

imptMBiblUty  of  esoct  peEfonuAoce,  in  cases  of 460 

iucumbranGCB,  for 075 

nrDKHKiTT {q.  v.)  a  qiedei  at 675 

innocent  miaat&temetit  or  mistsfce,  for 804 

Invrntigation  of  title,  for  defect  appearing  on 670 

knowledge  of  the  state  of  tbe  title,  where  pnrchaeer  had 567,  S88 

Ui^  part  of  proper^  incapable  of  being  conreTed,  where 085 

latent  defect,  for 678 

liability  of  jett;  to  be  removed,  for 578 

UmitatiOQs  of  the  prindple  of 588 

Lord  Erskine  oa  the  prindple  of 673 

Lwd  Thurlow  on . .-. 673 

manorial  fines,  for 697 

material  part  wanting  (and  vendor  plaintiff),  where 573,  ST8 

meaoa  of  discovering  error  before  compIeUon,  notwithstanding.   . .  5B4  n. 

MiBBXPRBSEHTATiON  (g.  V.),  where  vendor  has  made 576,  688,  688 

HiSTA£B  Cj.  tJ.),  fox 660 

moiety,  where  vendor  entitled  only  to  a 686 

occupier,  upon  purchase  by 678 

origin  of  the  right  to I7O 

ornamental  timber,  on  cutting  of 581 

outstanding  leaae  for  life,  for , 690 

-over-statement  of  profits,  in  respect  of 676 

partis  Interest  only,  where  vendor  has S19,  970 

patent  defect,  in  cases  of B77,  078 

payment  of  fixed  sum,  by 60 

purcbaeer  iodsUng  on  the  contract,  in  cases  of 688,  507 

may  generally  enforce  contract  with 688  <(  ttq. 

<}ueen  Anne's  Bounty,  for  cluwge  in  favor  of 848,  438,  n.,  689 

-quit  rents,  for 577 

reasonably  estimable 077,  090 

BEScisaios  (q.  v.),  where  vendor  hae  power  of 696 

reservations  and  conditions  In  Crown  grant,  for 590 

right  of  digging  coals,  for 690 

fetching  water,  for 580 

sporting,  for 578 

right  to,  abrogated  by  another  term  of  the  contract 096 

lost  by  vendor's  conduct 696 

rights  materially  aSecUng  enjoyment,  in  cases  of 680,  S81 

road,  for  non-conatniction  of 199 

severance,  for 066 

slip  of  ground  between  residence  and  Idgh  road,  for 678 

stone  subtracted  from  quarry,  for 093 

supplemental  bill,  obtained  by 592 

taxes  under  local  public  Act,  in  respect  of 077 

tenant  for  life,  in  cases  of  contracM  by 084,  688,  089 

tenant  in  remainder,  on  contract  by 584 

tenure,  f or  cUStrence  of 074,  079 

46 
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COMPENSATION— a««n««t  ,i«. 

third  persons,  where  partial  aUensti<Hi  would  prejudice 988 

timber,  on  sale  of S81 

tithe,  for '574,577,  598,  5W 

underlesse  sold  as  lease,  where 580,  582 

uDessentisl  defects,  in  cases  of 57S,  578 

unimpoitaiit  misstatement,  in  caaee  of 567 

unjust  or  unfair 991 

Vendor  and  Purchaser  Act,  1874,  as  to  claims  for 53B 

vendor  insisting  on  the  contract,  in  cases  of S71-583 

waiver  of  defect,  in  cases  of 578 

water,  for  loss  of 457 

wlfe-a  intereat,  for 483,  S86,  687,  588 

within  what  limit  of  timo  it  must  be  claimed 593 

COUFLETENBSS: 

ascertained  at  conunencement  of  action ISS 

ascertainment  of  term,  effected  by 167 

insufficient,  instances  of 168 

material  terms,  as  to 168 

BUBjECT-mTTSB  (g.  o.),  as  to 157 

•  (And  tet  /noxnpUnwM.) 

COMPLETION: 

claim  tat  coKFENflATum  {q.  e.)  after 598,  5M 

before 59S 

equitable  estate  absolutely  vested  upon : 883 

expiration  of  company's  powers  before IH 

interest  and  rents  interclianged  from  time  for 63S 

means  of  discovering  error  before !KM 

no  time  fixed  for 686,  633 

removal  of  interchange  of  properties  from  time  fixed  for 637 

TTTLB  (?.  11.J,  of 6S5,  636 

C0MPB0HI8B : 

att&chment  to  enforce 4$ 

counsel,  made  by 693 

vii«SBai<g.v.)ot X8S 

good  consideration,  a ', 693 

Infant  and  adult,  between 698  n. 

juiisdicUon  in  the  Court  of  Chancery  as  to  enforting 698,  694 

High  Court 694 

most  >^te  to  doubtful  daim 698  «. 

married  womcm,  by 088 

proceedings  in  another  court,  relating  to ttS 

specific  enforcement  of 17,698,  QM 

stay  of  proceedings  after OH 

uncertainty,  rendered  fair  by ]S8,  698 

COHCBALMENT: 

agent,  by 881 

industrious 844 

BBSCiBBion  (j.  e,),  a  ground  for 888 

ri^tofwf^.of 881 
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CONCEALMENT— Clmtfni**t  nam. 

sale  with  all  faults,  in  cases  of 844 

wrongful  Uking  of  coal,  of 344 

(And  tee  P¥aud.) 

CONDITION : 

BOND  {9,  «.),  erf M,     57 

(And  tee  Penal  Sum.) 

breach  of 462  n. 

construction  of,  as  to  rights  of  water  and  easements S68  n. 

contract  rendered  absolute  by  perfonnance  of 447,  475 

implied,  for  deliverf-up  of  deeds 170 

excusal  of  non-perfonnance 478 

good-Utle 170 

nca-performance  of,  a  defense 47S,  47S  ». 

precedent 4S8  ». 

TDfE  (q.  v.).  OS  to,  a  mutual  stipulation ., SIO  ». 

public-liouse  license,  as  to    47S 

waiver  of .' 411,  477 

CONDITIONAL  CONTRACT: 168,  817,  447,  475 

implication,  by 478 

no  action  on 478 

personal  services,  for 478 

rwlway  company,  by 479,  476,  485 

warehouse,  to  take  lease  of 447 

CONDITIONS  OS  SALE: 

abstract,  for  delivery  of 643 

admeasurements,  as  to  correctness  of S9S 

ambiguous 562 

assumption,  requiring  purchaser  to  make S66,  667,  613 

eettuu^aetrutt.  injurious  to ,. .,  191 

COUFENB&TIOM  (7.  IT.),  for 665,  670,  578,  el  $eg, 

coacealing  difficulties ..   .865,666 

conduct  Inconsistent  with.. 478 

constitute  part  of  the  contract 560 

deflciency  on  re-sale,  for  recov^T  of 68 

deUvery  of  objeclion%  as  to 66S 

discbarge  of  purcliaser  for  obscority  of 660 

deposit,  for  forfeiture  of 58,  609,  n.,  661  n. 

repayment  of < 661 

fee-farm  rent,  of 811 

rRi.VD{q.  e.)  in ;  660 

good  faith  required  in S65 

immediate  x>oBsession,  for 478 

Inability  of  vendor  to  give  a  good  Utle,  in  case  of 564 

interest,  as  to 940,  M9,  et  leg. 

lessor's  title,  as  to 620 

letters,  referring  to 269 

life-annuity,  as  to 66S 

misleading 566,16,  618 

s  {?.  1^),  In  oases  of 066 
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CONDITIONS  OP  SALE-Omftiwd.  ,utm. 

outgoinge,  as  to 5ft4,  645 

possession  under  lease,  m  to  effect  of S63 

precluding  Inquiry  aa  to  title 600  n.,  S63,  013 

objection  to  the  court's  jurisdiction  to  order  sale 608 

prindples  on  which^he  court  construes,  SOO,  G78,  604,  604,  040.  060,  «t  w;. 

read  in  connection  with  one  another 695 

reuonable  clearness  required  in 660 

Inference  in  auctioneer's  enti7  to 868 

rents,  as  to 040 

rents  and  profits,  as  to  receipt  of 504 

restraint  of  purchaser's  legal  right,  in 560 

restrictive  stipulation  in 01),  625 

right  to  TMcind.^ving 601,  604,  505,  566 

limited  bj  condition  for  compensation 604,  506,  596 

where  vendor  shows  no  title 602,  008 

Sale  of  Land  by  Auction  Act,  1867,  as  to S48 

sales  hy  the  court,  in 567,  668 

specified  deeds,  as  to  giving  up - 9W 

stating  facts ,  567,  668 

EUperSttOOS  land,  of 012 

tenures,  as  to  mingling  of 424  n. 

TiME(g.  tt.),  aslo 61i  618,  «.;  519 

TTTLK  {q.  V.)  In  accordance  with 614 

verification  of  abstract,  as  to 505 

wosdlog  of  conveyance,  as  to 568 

CONDUCT : 

equity  derived^rom 85 

CONSENT : 

essential  to  a  contract  inequity 803 

mortgagee's  failure  to  obtain 105 

nature  of  proper 167  n. 

refusal  of,  no  defense  to  purchaser 198 

third  party,  of 481 

wife,  of 482 

CONSIDERATION; 

absence  of ; 44S 

additional  proof  of 393 

ascertunment  of  amount  of 100 

contingent  interest,  for  charge  on 079 

contract  without 4S 

examples  of  sufficient SOBn. 

failure,  of 442,44Sn. 

by  destruction  of  subject-matter 444,  446 

1^  plaintiff's  non-performatice 400 

fair,  contract  to  give  a 167 

future  act 40S 

in^equacy  of 202,  440,  fiOi  n.,  tl  teg. 

annuity  transaction,  in 206,210 

ftuctioD,  on  sale  by 206 
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CONSIDERATION— Onitnwd.  mm:. 

burden  of  proof  ot 811,  21» 

combined  with  fraud,  or  circunutancea  of  opptewiou  or  ignorance,  £08' 

evidcDceof  fraud 204,  806- 

former  doctrine  aa  to 805 

BABOBEielg.  V.)  only 208 

how  it  may  appeal  in  tbe  contract 302 

mere 800 

reyehbionabt  intbrest  (q.  e.},  in  sale  of 211,  et  ug. 

Roman  Iaw,in 209 

setting  aside  conlractg,  as  a  grouod  for 304 

showing  transactloQ  to  have  been  a  gift SOS 

valuer,  where  price  referred  to 210 

when  to  be  judged  of > \ 310 

legal 45 

marriage  settlemeDts,  in 45 

Beparaiion,  in  contracts  for 686,  690 

statement  of  when  necessary 253  n. 

unlawful /. 838  ft. 

COBfSTEUCTIO!) : 

condition  as  to  ri^ts  of  water  and  easements,  of 568  n. 

"  covenant,"  of 668  n. 

CONTEMPORANEOUS  WRITINGS 805  n. 

CONTEMPT 550 

CONTINGENT  INTEREST : 

conveyance  of 67T 

noa-enforcemeut  of  contract  relating  to 670 

CONTINUOUS  ACTS : 

performance  of 85,    40 

CONTRACT : 

abandonment  of 495,  984 

absolute 447 

adoption  of 166 

afcency,  of 45 

aobst(7.  ti.),  by 118,  180 

alternative :..... 418,  486,  600,  e(  ssj. 

amalgamation,  for i . . .  410 

annuity,  for 97,  156 

approval  of  draft  not  a 248 

arbitration  not  enforced  for 195  »■ 

articles  of  association  constituting 181 

assignment  of 98  et  w; 

benefit  of,  had  in  ^pede 48 

BREACB  OF  TRtiST(g.  «.)  or  of  prior  contract,  involving 100 

BUiLDDJO  (8-0.) 84,  166,  89  n. 

business,  not  to  cany  on  . , .' 57 

csBTAiMTY  (g.  it.)of ISHetieg. 

COHFLETBTIKBB  (j.  «.) 15S  et  w;. 

change  of 162  n. 
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CONTRACT— Orafanu*!.  rum. 

cb&ritable  purposes,  for 47 

caA.TTBu(g.  v.),  for^oleand  AeUvtrj  ot S,S8et$tq. 

phvicefa  mention  of .- 0 

chose  in  action,  toaaaign 1ft 

collatenil 277,  458. 

<iommon  law,  how  r^arded  at IS 

COMPAHY  (g.  o.),  of  ■  ■ - ■ USi  3S2,  309 

compounding  a  fdony 330  n. 

complete,  muat  be 153  n. 

concluded ISl,  248 

conditional 447 

consideration,  where  no 4S,  208  » 

contemporaneons 404 

contingencies,  involving 184,475elw;. 

continuous  acts,  iuTolviDg S5,    40 

corrupt  consideration 836  «■ 

cross 40S 

death  of  partj,  to .\v B8  n. 

debt  to  purchase 19 

deed,  contemplating 406 

defect  in  subject  matter  of 421 « 

daflnitioas  of 1 ,  183  n. 

discrepant  with  itself 177 

divisible  ornot 899,  419 n.,  a »eg. 

donee  of  power,  by 78 

eflect  of 633 

elements  of,  clasaifled 169  n. 

enforcement,  of,  when  impossible 17  n. 

equity,  bow  regarded  in 19,  G71 

essentials  of 16S 

events  prior  to 448,  44S 

sabaequentto 446 

existence  of 181 

EXFECTAiiCT(g.  D.),  luting  to 67T«1«;. 

expectation  of 181 

FAisiiB88(g.  0.)  of 161  else;. 

foreign 49,  49  n. 

for^gn  government,  by '. 48 

full  performance  Impossible 899  n.,  410  n. 

future  acts,  depending  on 410 

Btipnladng  for 406 

future  day,  to  convey  on 481 

general  terms,  framed  in 168 

Gooo  WILL  (q.  v.),  respecting 86 

guide-book,  to  edit SB7 

HARiwniP  (g.  p.)  of 188, 198, 193)1.,  «tM(. 

HIBIHS  Ain>  BBBYICB  (q.V.),Clt 48 

BUHBAND  AMD  wiTB  (9.  0.),  between 128 

ILLEOALITT  (9.  e.)  of 232,  239,  4U,  8SS  M.,  46  n. 
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CONTHACT— Ctmrfntwd.  »mk 

immovable  propeitj,  leUtiDg  to. 49 

Implied  tenoaof IVietttg. 

impossible 40 

incapacity  of  defense 124  n. 

indemnify,  to Wl 

instalments,' to  be  performed  by 86 

inatnictiona  fot  a  settlement 181 

Intoxicated  person,  by ■: 186 ». 

Judge's  order, 181 

LEABB(g.  o.).  to  accept 41, 136  n. 

lunatic,  of 180 


marriage,  in  restraint  of 3Mn. 

MARRntp  woMAM  (g.  v.),  at 136,  139 

material  terms  of 108 

music-hall,  to  let 478 

iTOTHAUTT  (?.  e.),  of 218,330,821*1. 

notice  ol  nitbdrawal  from 659  ». 

non-concluslon  of Wittmq. 

new,  must  not  be  inconaiBtcnt 183 

obligations  arlMng,from 3,  685 

of  the  parties  to 634 

option,  giving , 09 

pariiamentary ; 08 

PAKTKSKBHIP  (9.  v.),  for 88,686,  681 

PABT-FEBFOBXAITOE  ((.  t>.)  Of S81,  801  n. 

passing  of  the  property  in  sabject-matter  of 688 

payment  of  money  for 5 

satlBfledtiy SO 

not  part  performance 801  n. 

PKNALSUM  {q.  «.),  with 66 

personal 92,96,98,98,  118 

personal  services,  for 48,  44,  404,  478,  86n.,  46n. 

iStt  mn»g  and  Servke.) 

philanthropy,  for  purposes  of 47 

piecemeal  execution,  providing  for 163  n.,  408,  407 

place  of  execution 6n. 

pleasure,  for  purposes  of 47 

jwUfeJtof^  distinguished  from ISS  n. 

poutive. 478 

posting,  perfected  by ...  990 

premium,  to  reduce 86 

privity  of 60 

promoters,  by ." 107«(ieg>, 

(And  K6  Oompavi/.) 

public  poUcy,  against 96,101,676,  n.,  882  n.,  236  n. 

purchadng  goods 2S8n. 

real  estate 60  n. 

RAILWAY  (g.  «.),  to  make 35, 179,  310 

(Andiee  W^tu.) 
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CONTRACT— Cotitiniud.  f*«. 

reasonableneM  ot 198,  181 

redtal  evidencing j ■. 181 

recissioD  of 497  »- 

registered  kudot  charge,  relating  to 81 

renewal,  for 189 

renew  perpetually,  to '. '. 65 

repairing 89,  40.  48. 

{8m  Bu&ding  Ckmtraet.) 

KBPRBSKKTATIOII  (?.  *.).  by 147  <(<«?. 

VXSXusaos  {q  V.)  tA ASXiAtq. 

reverrion,  for  sale  of aU,  21» 

{See  Beoenionoffy  Tnterttt.) 

revocable 37,    88 

roads,  to  make ITS 

savouring  of  the  re^ty 84 

acientiflc  pursuits,  for  pnrposee  of 47 

several  documenU,  contained  in 386  n.,  261  n. 

SHABES  {g.  V.  ),  for Wietteg. 

BBiF  (g.  t.),  for  sale  of '. 683.  888 

b[onatdbb(9.  t>.)of 25&etieq, 

specific  chattel,  for  delivery  of 81 

tpet  tueeettionit,  concerning .•. 1ft 

STOCK  {q.  v.),  for  purchase  or  transfer  of 36,    19 

BTOCB  BXCHA^OB  {q.  V.),  made  on  the 684  et  mq. 

subscription  of 258  n. 

tenancy,  for 34 

tenant  io  tail,  by 78 

tUjd  person's  deci^on,  referring  to 18» 

timber  trees,  for  purchase  of 19 

time  of  payment  may  be  of  eseeQC«  of S12  n. 

time,  when  complete 012  n. 

(0  contract 169,668 

trust  created  under , 404  n. 

vbuvimafldti 841 

TJLTBA  TIBES  (q.V.) 110,  S8S  H. 

unbnsiness-like lOS 

UKCBBTUBTT  (g.v.)ot 160,  ITS,  inn.,etmf 

undated 171 

underlease,  for 170 

undertaking,  in  nature  ot 217 

xmviisxzaa  {g.v.)ot ISl  etttq. 

unlawful  consideration 238n- 

unilateral S17.  587 

unreasonable : 196  n. 

unregistered 108 

utmost  endeavours,  to  use 485 

voluntary 45, 

way-leave,  to  grant SB 

will,  to  make 105 

working  mines  or  quarries,  for 40 
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CONTRAVENTION  OF  CONTEACT.  ACTS  IN 46T  e( »«?. 

(SeeAeUin  CtmlTovention  of  the  Contract.) 

CONVBT : 

effect  of  dlrectioo  to TO,  628  n, 

CONVEYANCE : 

legal  estate  passes  b7 68S- 

by  parents  for  childiCD 680  n. 

questions  of 680,  681 

vendor'B  obligation  to  execute  and  pcocure  execution  of S34 

COPTHOLD ; 

cannot  generally  be  forced  on  purchaser  of  freebold  (and  vic»  vena), 

424,  424n.,S70,  070n. 
compensation  for -v 881,  682 

CORPORATION ; 

common  seal,  absence  of,  when  not  a  defense  to SI  1 

must  generally  contract  under 800 

companies  act,  1867,  as  to  contracts  by 810 

companies  clauses  act,  181S,  as  to  contracts  by S09 

contracts  by 285  n. 

distinction  between  indiTiduals  and 285  n. 

ecclesiastical,  covenant  for  renewal  by 485 

every-day  contracts  of ■ SOfl 

fraudulent  representation  by  agents  of 3S6  ». 

formalities  requisite  in  contracts  by 800 

HARDSBir  {g.  o)  on  individual  members  of 1S8 

irregularity  in  contract  by 880 

omission  of  formalities  in  contract  by .■ 289 

PABT-PERPORUAJicE  (q  V.)  of  invalid  coDtncts  of 285 

power  of,  to  contract 282 

pKmo/oeio  bound  by  contract  under  seal 283 

validity  of  contracts  of 282 

HATmCATioH  (}.  B.)  by 385 

trading,  contracts  of 809 

ULTRA  VTREB  (9.  V.),  Contracting , 460  Aw?. 

{And  tee  Omtpati^.) 
correction  of  mistake  in  deed  ..,' 873  n.,  876  n. 

COSTS: 

application  to  rectify  register,  of 641 

contract  respecting 6TS,  689 

county  court,  where  action  within  Jurisdiction  of 540 

demand  as  relating  to 880  n. 

inquiry  as  to  damages,  of 604  n. 

issue  to  ascertain  damages,  of 646 

laches.  In  case  of 581 

land  transfer  act,  1875,  under 541    • 

lien  on  estate  for 620,  660 

purchaser's  objections  overruled,  where MO* 

reference  of  title  prevented  by  purchaser,  where 680- 

representative  of  deceased  vendor,  of 88  ».,  DOn. 
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■COSTS— Qmllnvtd.  Ptn. 

resciaaion  of  detault  after  Judgment,  upon BS6 

small  breaches  of  good  faitti  ma;  affect 47V 

title  assured  by  payment  of 439 

too  doubtful  to  force  on  purcbaaer,  where 628 

up  to  time  of  flnt  showing  a  good  title 630 

waiver  of  rights,  by 2S5  n 

COUNTBRCLilM 80,  088,  660 

■COUNTY  CODRT  ACTS,  1866,  and  1867 MO 

COUNTY  COUBT  ROLES : 

appeal  from B40 

concurrent  Juriadictlon  of  high  court  in  cases  cognisable  by 541 

jurisdiction  of,  in  apeciflc  performance 540,  541 

transfer  of  actions  to  and  from 540 

■COVENANT : 

breach  of,  frequent i 86 

involving  merely  nominal  damages 470 

breach  of,  landlord  defendant  objecting  on  ground  of 471 

trifling ..'. 470 

■     under  contract  for  lease 83,  467,  470 

waived 470 

wUlful  -, 470 

canal,  to  repair 48 

construction  of  the  word .' 668 

deeds,  to  produce 470 

farming  lease,  in 85,  53,  408 

further  assurance,  for 460,  478 

indemnify,  to 460,  704 

nHDNcnoM  (ff.  D.)  to  restr^n  breach  of WJetttg. 

by  insolvent 465« 

liquidated  damages,  protected  by  provision  for 1S4 

mines,  to  work 471 

mutual  as  to  building 134 

notice  of lOB 

oppressive  to  lessee  of  mines SOI 

possible  liability  under ;  675 

prtnui/aas  right  to  Kiforce 407 

real , 6 

renew,  to 30,  217,  4ro.  471 

repair,  to 467,  470 

to  leave  buildings  in 901 

restrictive 470 

reversioner  enforcing 74 

right  of  pre-emption,  to  give 109  n. 

separation  deed,  in 470 

settlepands.  to 407.  677 

three  classes  of , 56n. 

trustees,  by 464 

UI/TRA  VIBES  (.9.  «.) IW 

usual 168».,498n. 


1  Goo^^lc 


nmxx.  731 

-COVENANT-CwiUaurf.  p«.. 

variation  of 872 

writ  of 6 

<aiEDlTORS : 

deceased  veador's  contract  enforced  by 90 

cross  biU 62 n. 

CT  PEES  EXECUTION ; 

COUFENSATION  Iq.  «.),  in  enforcing  contract  with 588 

illegality  created  by  statute,  in  cases  of 448 

incapacity  of  defendant  to  perform  contract  literally,  in  cases  of 488 

subsequent  legislation,  where  contract  partly  invalidated  by 48S 

utmost  endeavors,  of  contract  to  use 485 

DAMAtlES : 

act  of  pa^^pe^fo^mance  answemble  in 48 

addition  to  specific  performance,  in SQS,  60S,  608 

bringing  suit  to  hearing  for 608 

building  contract,  for  breach  of 156 

chattels,  a  sufiSdent  remedy  In  respect  of 28 

couPEMBATiON  (q.  v.),  a  species  of 567 

distinguished  from S99 

condition,  for  non-performsnce  of 411 

contrasted  with  specific  performance 2,6 

delay  in  performance,  for 602 

deterioration,  given  by  means  of  inquiry  as  to 566 

elected  alternative,  for  non-performance  of 400 

equity  will  not  interfere,  wtien 18  ti, 

evidence  as  to  amount  of 604 

French  law,  as  to 705 

inequitable  action 607 

inexactness  of  measure  of 28 

inquiry  as  to ,' 60S,  604 

Jurisdiction  of  the  Court  of  Chancery  In  respect  of 596,  600 

High  Court  in  respect  of .' 601 

liquidated 57,  66,  58  b. 

(3m  BmatBum.) 

Lord  Caibns'  Act  {q.  v.),  under 411,  600,  602 

loss  of  profits,  for 60S 

mistake  of  defendant,  where  specific  performance  is  refused  for 604 

no  case  for  specific  performance,  where 601 

non-buildinjt,  for eOS 

no  title,  where  vendor  shows 608,  608 

part-payment  and  outlay  by  purchaser,  in  case  of 601 

podtlve  contract,  for  non-performance  of 479 

quantum  damnifleatui,  ascertained  by  issue  of 6f9  n. 

railway  cases,  in 88 

remedy  by,  unavailable  from  form  of  contract 19 

rule  as  to 606  n.  ■ 

specific  performance  impossible,  where 600,  601 

specific  perf  orrnance  In  lieu  of 31  n. 

station,  for  non-erection  of 606 
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stay  of  proceedings,  upon 657 

subsequent  to  decree 601 

substitution  for  specific  perfonnaiice,  in —  600,  601,  603 

trial,  assessed  at  tbe 604 

utility  of  the  jurisdiction  ia 602 

vendor  of  land,  ^n  incomplete  remedy  to 2i 

where  performaDce  cannot  be  had 608  n. 

DEATH: 

admission  in  pleadings,  after 2TS 

author,  of 96 

contract  enfoiced  notwithstanding 88 

rendered  impossible  by 19 


principal,  of 266,  88  n. 

proposed  lessee,  of  -.. 92 

purchaser,  of -. 91 

revivor  after 91 

tenant  in  tall  in  common,  of 483 

vendor,  of .'..'.,.    88 

DEBT: 

contract  to  purchase 19 

sale  of  proved,  contract  for 23 

specific  performance 14,  n. 

DEBTORS  ACT,  1869 : 

defendant  about  to  quit  England,  aeto 563 

DECEIT : 

action  for 816,  819.  820,  828.  887,  344 

aggressive 845- 

(And  See  Ihtud,  MUrepreeentaHon.) 

DECEPTION  : 

as  to  the  peisoo  contracted  with 98,  313,  n.  el  eeq. 

DECLARATION ; 

indemnity,  of  liability  to  perform  cnvenant  of 704,  TOS 

purchaser's  lien,  of 661 

vendor's  lien,  of 568 

DEED: 

accidental  destruction  of 170 

antedating 478 

contract  contemplating  execution  of 406 

to  execute 681 

decreeing  execution  of 681 

deliveryupof 170,  465,  480,  565.  466  ». 

description  in 490  n. 

duplicate  when  had 17  n, 

fraudulent  misdating  of ', 478  n. 

loss  of 485,  46  n. 

miaiake  in.  may  be  corrected 372  n. 

not  in  proposed  covenantor's  power.- 48& 
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HEEjy—Gmtitaitd.  mab. 

prepare,  wbomust 499  n.  SSt  n. 

productioQ  of 479 

secondary  evidence  of  execution  of 466  ti. 

verification  of 683 

lAjid  «M  TiUe  Dudt.) 
DEFAULT  OP  PLAINTIPP  : 

ACTS  IN  OONTBAVIMTtOIl  OF  THB  CONTRACT  {q.  V.),  bj 467  dt  M^. 

collateral  contract  in  respect  of 468 

excused 480 

independent  covenant,  in  respect  of '.  ■  460 

(And  M«  Baformance.) 

DEFAULT  OP  BOTH  PARTIE8 6M  ». 

DEPECrr  IN  SUBECT-MATTEB: 

easements,  consistiDg  in  existence  of 428 

essential ■ 421,  425 

latent,  obligation  to  disclose 841,  431,  429 

liability,  consisting  in  existence  of 438 

minute  exankinatlon  of,  not  demanded 422 

patent 883,  421,  423,  677 

question  of  title  not  a 421 

sale  with  all  faults,  in  casea.of ti4 

subject  matter 421  n< 

unrartain  description,  in  caaes  of 434 

unessential 4M 

unknown  at  time  of  contract  to  both  parties 429 

DEFENSE: 

of  personal  Incapadty 124  ».,  187  n. 

DEFINITION: 

mistake 800  ». 

signed 368  n. 

specific  performance  In 183  n. 

subscribed ,.,. 254  n. 

DELAY: 

abandonment,  amounting  to 626 

acceptance  must  be  without 180 

of  title,  in  regard  to 637 

accidental 643 

act  of  Ood,  arMngfrom 648 

action,  in  instituting 626,  626,  620  n.,  680, 681,  686  n. 

prosecuting S20 

constituting  laches SMetieg. 

damages  for 603 

death  of  vendor,  arising  from 648 

defendant,  attributable  to 083 

"from  whatever  cause" MOttteg.,  649 

interlocutory  Injunction,  as  an  objection  to  grant  of 646 

interest,  not  exempting  purchaser  from  payment  of 642 

lessor  of  wine-vaults,  of , 582 
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liability  or  loea.  Involving 581 

mine,  in  contract  for  lease  of 539,  580 

negotiation,  pending 531' 

notice  limiting  tdik  (g.  v-),  after 528 

of  refusal  to  perform,  after S80 

performance,  in ■ 8S8,  587 

pOBsessioQ,  w}iere  plaintiff  Is  in 529.  581 

.  possibility  of,  contemplated 648 

protest  againet 538 

purchase-money,  in  payment  of 517 

purcliaser  in  possession,  by 657 

purchaser'a  objections,  occasioned  by 639 

unilateral  contracts,  in  cases  of 589,  588 

untenable  objection,  arising  from 58S,  643 

vendor,  attributable  to 637 

waiver  of 633-8t  sej. 

conduct,  by 533,  934 

notice  of  abandonment,  after 534 

what,  sufficient  to  bar  right  to  relief 589,  530 

DELIVERY : 

of  deed 466  ». 

DEMAND; 

relating  to  costs 680  n. 

of  performance B29  n. 

DEMURREft; 

compensation,  to  vendor's  bill  for  performanoe  with 570 

Statctb  of  Frauds  [q.  v.),  on  ground  of 340,  848,  844 

work  and  labor  done,  to  bill  for , 88ft 

DEPENDANT  COVENANTS .' 459  n. 

DEPOSIT: 

allowed  to  remain  in  vendor's  bauds 583 

AucnoNKKRlj.o.),  holding 119.  661 

condition  as  to  time  for  payment  of. 516 

for  repayment  of 668 

discretion  of  Court  of  Chancery  as  to  ordering  return  of SS8 

forfeiture  of 58  n.,  661 

Infant  cannot  recover 215  n. 

injunction  against  action  for 549,  574 

interest  on  689,  639,  644 

lien  on  estate  for 639,  Ktetteq. 

memorandum  of  lerme  of 18 

purchaser  disentitled  to  sue  for 611 

retainer  of  vendor's  costs  out  of 668 

sale  by  auction,  on 669n. 

private  contract,  on 6SS 

stakeholder  of 119 

sued  for  before  day  fl  zed  for  transfer  of  poeaesutm 661 

vendor  ordered  to  repay 620,  668,  668 
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INDEX.  735 

DESCRIPTION :  PA,fc 

deflniteneSB  at,  what  required 169,  400  n. 

floiitiahing 58S 

"freehold  remdence" 56ft 

general 157,  184,  434 

iDdeflnite 177 

misleading 661 

uiasBntESEHTATioiT  (g^  T.)  in 083 

□ame,  instead  of 161 

parties,  o( 160,  16S 

reference  to  bolder  of  deeds,  by 159 

BubJecHnatter,  of 187,  15» 

Bofflcient,  instances  of 168 

UNCERTAISTY  <g  •-)  of 161,  424 

variation  from,  a  ground  of  defense 421 

vendor  prima  faeia  responsible  for G71 

DESTRUCTION: 

of  BUBjECT-UATTEB  (9.  V.)  of  contract 448,  414,  447  «t  le^.,  675 

DETERIORATION: 

accidental 647 

accountabitity  of  vendor  for G92,  946,  647 

acts  of  ownership- occasioning 656 

after  purchaser  takes  or  ought  to  have  taken  poesescdoa 647 

C0MPEHaATioR(9.  V.)  for 093,  646 

discovery  In  case  of 646 

due  to  purchaser  himself .-, 849 

Inquiry  as  to S99 

negligence  of  vendor  01  his  tenants,  aridng  from 503 

setoff  of  amount  of,  against  interest 046 

vendors'  lessees,  by * 646 

working  mine,  by 647 

yearly  tenancy,  where  property  sold  ia  let  on ; 64S 

DETINUE: 

action  of IS 

(AndieeChatteti.) 

DEVISE: 

agreement  to 106  n. 

DEVISEE : 

purchaser's,  when  a  party , M 

vendor's;  when  a  party 88 

DIRECT0B8 : 

agents  gf  company 118 

breach  of  duty  by. 102 

irregularity  In  contracts  by 88» 

liabUity  of,  on  contracts US 

xaaxFtauEKTiTiov  iq.  v.)bj 816,  834 

prindpala 118 

refusal  of,  to  register  tnmsfers 678 

lesolution  of,  when  a  contract 118 


(-^,-,,-,,,1,, 


736  IHDBX. 

DIRECTORS— Cojitourf.  run. 

stfttutoTj  power  of,  to  contract B09 

suing  without  joining  iharetiolden 7S 

ULTRA  TTREfl  (q.  V.)  in  cases  of  contracts 8t& 

TJISCLOSUBB: 

obligation  to fUOttaeq. 

patent  defect,  of 84* 

state  of  house,  of 848 

(And  me  Fraud.) 

DISCOVERT; 

deteriontioti,  In  case  of MS 

DISCRETION  OF  COUET: 

Companies  Act,  1868|  s.  80,  under 648 

injuQction,  as  to 624 

Lord  Ciuras'  Act,  under. ', 099,  608 

relief  on  admissions  of  fact,  asto S84 

return  of  deposit,  as  to 668 

spedflc  performance,  as  to   10 

transfers  of  shares  after  winding  np,  as  to 876 

when  it  ceases 11  ». 

DISENTAIL: 

contract  to  (cf.) 48  «. 

DISMISSAL  OF  ACTION: 

certificate  against  the  title,  upon 6S9 

title,  for  defect  or  want  of 487,  608 

DISTRESS : 

evidences  of 187 

DIVISIBLE  CONTRACT Kfyttteq.,  419  ». 

builder,  by 408 

contemporaneous  contracts  intended  to  be  eepante,  where  Utere  are. .  404 

distinct  lots,  for 401 

piece- meal  execution,  providing  for 408,  407 

ship  and  freight,  for 400 

two  estates  included  in  same  contract,  where 408 

DIVISION  LINE: 

by  parol  agreement .• 606 

DOLUS  DANS  LOCUM  CONTRACTUI 828,  848 

DO  WEB: 

rule  for  completing 128  n- 

right  of  a  cloud  on  title 488  n. 


(See  lalonieatioti.) 
BASEMENT : 

construction  of  concUtion  as  to E 

BCCLE8IA8TICAL  COBPORATION ; ' 

contract  for  purchase  by S 

ECCLESIASTICAL  COURTS : 

former  JurlsdlcUon  In  specific  performance  of 6, 
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ECCLESIASTICAL  LAW  . 
BGTPT: 


ELECTION: 

alternative,  o( iStetmq. 

Buigneei  in  b&nkruptcy,  by 4S4 

avard,  respecting 47 

bond,  where  coatmcl  comprised  la 60 

common  law,  to  proceed  at 49 

completion  and  reclssion,  between 4B9 

contract  becomes  single  by 480 

decree,  given  by IM 

destroyed  by  obligee i 490 

discovery  of  freeli  iuddenta  of  fraud  after 858 

ezpreaa  or  inferred,  may  be '. SS8 

¥ai.m>  {q.  ■0.),  as  to  contract  tainted  by Ulttteq.,  854 

inadequacy  of  considbr&tioii  (g.  v.),  in  cases  of 910 

IndemniflcatloD  of  vendor  and  reocisdou  between BOO 

interest  and  rents,  between 640 

Lands  Clauses  Ac^  by  proceedings  under 47 

marriage  articles  by  tx>nd,  not  impcrted  from  form  of 60  n. 

married  woman,  of 138 

ifUTAXE  (q.  v.),  incases  of 871 

mode  of  ascertaining  price,  as  to ISO 

negotiation  for  payment  of  money,  l)y 47 

once  determined 859 

open  refereoce  of  title  and  diaqiigsal  of  bill,  between 625 

parol  variation,  in  cases  of 860 

payment  into  court  and  giving  up  possession,  between 658,  650 

performance  and  payment,  between 05,  57,    60 

{And  me  Ftnai  dam.) 

plaintifTs  offer,  arising  from 8S2 

present  practice,  under 47 

proposal  giving 148 

ratiflcation  and  annulment,  b^ween 878 

rescind,  to 868,  607 

settlement,  in  contracts  for...; 64 

ecBJEOT-icarncBK;.  v.)  of  contract  ascertained  by 160 

time  for  exercise  of 868 

EQUALTTT: 

essential  In  contracts 155,  181 

EQUITT : 

relief  by 556  n. 

creates  no  rigbt  of  action 18  n. 

EQUITABLB  ESTATE : 


irtienitpa«ea 447,688,  688 n. 

47 


738  UTDEX. 

EQUITT  OF  RGDEMFTIOS :                                                                   rASB. 
parson  intemted  in,  a  party 67 

ERBOB: 

antecedens  taxi  eontegwTU,  diBOaalon  betwem 884  ft. 

COUFBNaA.TioiT  (g.  c.}for OUttuq.,  579,083,  003 

knowledge  of 31» 

means  of  ducovering,  befoie  completion 041 

penon  contracted  witli,  u  to 1^ 

leduction  of  contract  into  writing,  in 3SQ,  871  n. 

{And  »e*  lEtlake.) 

ESTATE  AGENT : 

ACCKPTAMCK  (?.  0.)  ^T 3S8 

ESTOPPEL : 

by  treating  contract  as  Bubaliting 61ft 

EVIDENCE: 

abandonment,  of 034 

additional  tenng,  of 808 

AQENCT  {g.  «0,  of 359,  200  n.,  263  n. 

agreement  to  rescind,  of 466,  494,  495 

arbitrator,  of 688 

buildings  not  bung  on  copyhold  part,  of 698 

collateral  matteTB,  of 49& 

conflicting,  as  to  breacb  of  covenant 4T3 

connecting  subject-matter  of  contract  witlt  claim IM 

damages,  as  to  amount  of 60S 

defendant's  denial,  overcoming 870 

distress,  of 187 

earnest  as S65 

extrinsic 167 

fraud,  of 806  ». 

identity,  of 167,  61»,  632 

knowledge  of  misTepreeentatlon,  of S83 

litigation,  to  maintain 100  n. 

auttters  of,  dtstiuguislied  from  matters  of  UUe 683 

MIOTAKE(3.  0.),  of 860.  878,  878 

new  contract,  of 497,  4W 

(And  tM  Novation.) 

non-waiver  of  objection,  of 616 

BABOL  (7.  t>.) 157,109.277,286,808,860,871,  877,  488 

admission  of,  for  plaintiff ZSJtlmq, 

lat^it  ambiguity,  in  cases  of .*.'. 873 

only  acted  on  when  no  writing  exists 873 

PAKT  FKKFOKiUMCK  (g.  D.)>inca«esof 281,  818 

{And  te  Farei  VaritOion.) 

admission  in  pleadings,  where  there  is 808 

conflict  of  testimony,  where  there  la 804 

one  witness,  of 804 

variation  between  contracts  alleged  and  proved,  where  there  is. . .  804 

recovery  of  property,  for 100  »i. 

BxrxKENOK  OF  TiTu  (;.  «.)>  undeT 687 
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EVIDENCE— Omt^uAl.  pasb. 

secondary,  of  execution  of  deed* 485  ». 

enBJBCT-uAiTXB  (g.  c.)  of  contract,  as  to 167 

tenoH  of  Bale,  of 384 

tTusteealiip  for  real  purcttaser,  of S7S 

usage  of  trade,  of BIS 

variation  of  written  contract,  of 494 

vendor,  as  to  the  real 16S 

willingnesa  to  remove  objection,  of 508 

Wilis,  of  persons  and  things  mentioned  in 167 

EXCHANGE: 

contract  for 18  n. 

EXECUTED  CONTRACT: 

KtBccTORT  coMTRAOT  (j.  B.),  contrael«d  with 9,  408 

injunction  as  a  right  flowing  from 407 

notice,  effect  of,  on  the  telief  in  reepect  of 106 

PARTNxssHiF  (g.  tj.),  of 408 

principle  of  entire  performance  does  not  apply  to  . . .'. 407 

rescission  of ,  tor  innocent  misBtatements \.  319 

specific  performance  may  be  refused 8n. 

EXECUTORS: 

contract  enforced  by 68,    91 

discharged  from  Uability,  where 9} 

one  of  two,  contract  for  sale  by 191 

personal  qualities  required,  where 93 

proposed  lessee,  of 93 

suing  l>efore  probate 91 

EXECUTORT  CONTRACT: 

converted  into  actual  sale  by  election 100 

EXECOTBD  CONTRACT  {q.  V.),  coutiBstad  with 9,  408 

implication  in,  as  to  usual  stipulations 171 

negative  term,  containing : 418e(setr- 

FABTHEB5HIP  (g.  »-),  for 409 

performance  of  whole  of 404,407,645 

EXPECT ANCT: 

annuity  ctiarged  on 6TO 

contract  relating  to tmetieg. 

lunatic,  from 679 

personal  nature  of  contract  relating  to — ■.■.■ 680 

transfer  of,not  forbidden  by  the  82  Hen.  Vm.  c  7 100 

wife,  of 679 

{And  «M  QmUngml  liOmtt.  ffSy 

EXTINCTION: 

of  BCBJBCT-MATTKE  (g,  V.) 448,  444,  460,  876 

FAILURE: 

of  cOBaroBRATioiu  (a- «.),  «  w? 442,  4425i. 

EAIRNE88: 

compromises,  in •••>• 188 
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FAIRNES6— CbnAtetud.  nma. 

condngenciM,  In  contncts  iaTolTing 181,  198 

eBMDtlal 165,  181 

family  turangementB,  In 183 

BuiToundlDg  circumstancea,  of 18S 

when  to  be  Judged  of ^ 181 

(And  Me  Ur^air7t»u.) 

FAMILT  ABEANGBHBNT 09,188,814,  2M 

FAULTS : 

sale  with  bU 884,  886,  4M 

FBE-PAKM  EBNT : 

conditione  of  sale  of Sll 

FBLONT: 

plftlntift.  of 485 

FINES. 

manorial 686  n. 

misetatement  as  to 597 

FINES  AND  RECOVERIES  ABOLITION  ACT: 

dispoaltiona  of  lands  by  tenants  In  tallonder 48 

FIRE: 

benefit  of  insurance  against 40 

deeds  destcoTed  by 4gs 

mn^-hall  destroyed  by 478 

subJecMnatter  destroyed  by 447 

FISHERY: 

contract  tor  lease  of 873 

FOREIGN  CONTRACT: 

enforced  here,  may  be 49.  til  n. 

immovable  proper^,  relating  to 49,    50 

mspteit,  to  deliver  a  thing  here BO 

legality  of 223 

lien  on  fonogn  real  estate SO 

marriage  contract  made  in  France 49 

Mr.  Justice  Story  on  the  English  doctrine GO 

Statctb  OP  Fbacss  (9-  c),  affected  by 340 

FOREIGN  GOTEBNUENT: 

contract  by 48 

FOEFEirnBE: 

acts  which  would  have  worked  or  would  work 407 

apprdieniion  of ,  not  a  defense 199 

calls,  for  non-payment  of 519 

deposit,  of Ml 

equity  will  not  enforce.'. 407  m. 

liaUUty  to,  aHABPeHir  (?•  v.) IM 

relief  against 470,  471,  6»  «.,  «W  ». 

reaultlng-fMD>  other  acta  of  defendant  himseU 100 

WAivKBd.  ti.)  of 683 

waste,  V0tJ«41>y 468 
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INDEX.  741 

FORM  OF  PROCEEDINGS:  i>Mik 

ftllerDfttiTe  relief 4S 

amendmeitt 4ft 

{AndMMlnguiri/,  Imu,  I^tading,  Stferanct  <^  TUle,  BuUicf  Court,  WrU.) 

FOBMALITIES: 

coKFOKATioH  {q.  V.)  requiied  in  contracti  b^ 800  <(  w?. 

onuadon  of,  in  contract  by  corporation S8fr 

Statdtb  of  FuAinra  (q.  v.)  not  required  bj £40 

FBAUD: 

absolute  conveyance,  in  cases  of 87& 

affects  tlie  entire  coDtroct 850 

agent,  by 840 

antecedent  wrong  done,  nbere 840 

apparent  defects  no  subject  of 883 

assign  for  value  of  contract  tainted  by S60 

belief,  by  warranty  of 820 

certainty  less  required  In  cases  of 1T8 

certificates,  in  witliboldlng 400 

collateral  parol  contract  of  promise,  in  cases  of 277 

comes  before  the  court  in  several  relations 887 

coiopaDy,  by 328 

conceslmeDt  by 838,  844  «f  »?. 

coNDmoNB  OP  BALK(;  v.)ln  relation  to 665 

coDsideratioa,  inadequacy  of SOS  n. 

constituents  of 287 

corporations  are  Incapable  of  personal S50 

deceit,  a  ground  for  an  action  for 887 

disclose,  where  tbere  is  an  obligation  to 880,  880  n. 

dispositions  by  defrauding  party  to  penoni  not  privy  to 858 

election  to  be  bound  by  contract  tainted  with,  elteq SS3 

fiduciary  relationship,  in  cases  of 380 

how  shown 888  n. 

imperfect  statement,  by 849 

inducement  to  the  contmct,  must  have  been 3S0 

innocent  party  cannot  derive  benefit  from  another's 849 

in  Mo,  vitiates  contract 860 

knowledge  of  the  untruth  requisite  to  constitute 210 

legal 820 

marriage  articles  or  contracts,  In  relation  to 270,  380,  800 

married  women,  of 126 

memorandum  only  ancillary  to  verbal  contract,  where 278 

UURBFRBSEHTATIOH  {q.  V.),  a  Ufger  word  than 887 

nondisclosure  In  cases  of 686 

non-performance  of  parol  contract  to  sign  a  writing  is  not 27ft 

obtaining  contract,  In 887 

opening  biddiogs  for 86S 

pard  evidence  in  coses  of ...  370 

part  of  contract,  as  to 860 

partoership,  in  contract  for 683 
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FRAUD— Cmfmuttj.  rMi. 

PAST-FEHFORMAKCE  (q,  c.)>  prevented  by  the  operation  of  the  piliidple 

of 288 

perfonn&nce  of  contract,  in S3T 

personal  bar  to  perfonnanc«,  a SSI 

plea  of 320 

promise  to  rectify  objection,  by  non-fulflUmeDt  of S9I 

prospectus,  in 843 

proviso  for  defeaeaoce  or  ledemption  omitted,  where 278 

public,  ontbe 8S7 

PDrPER  (q.  v.),  by  employment  of S47  et$eq. 

receipt  of  dividends  before  discovery  of 8S4 

refusal  to  sign  a  written  contract  is  not 279 

rescind,  partly  defrauded  may 868  n. 

BESCIBSioN  (q.  0.)  for 18t,  S87 

rtititutio  in  iTtl^mm  in  cases  of. 3S4  et  leg. 

right  to  compltun  of,  not  marketable 100,  S28 

sale  with  all  faults,  in  cases  of 344 

settlement,  upon 569 

shares,  inducing  contract  to  take 3M 

81LENCB  ($.  D.)  generally  is  not 817,  838.  SiBetmq. 

may  be  . . .  841 

specific  performance,  a  defence  to  an  action  for 337 

Statute  of  Frauds,  an  exception  to 37S,  et  teg. 

stranger,  by 350 

■uppresaiou  of  material  fact,  in  cases  of 338 

vherrinta  Jidei,  where  contract  is 811 

voidable  only,  renders  contract 851 

wdver  of 840,  850 

wills,  in  relation  to 281 

{8e«  MiirtprtteTOaliaTi.) 

FRAUDS.  STATUTE  OP iW«t*eq. 

(See  Statute  qf  Fraud*.) 

FREEHOLD : 

cannot  be  forced  on  purchaserof  copyhold,  and  ticMiwrad,  434,434  n.,  570  n. 

FRENCH  LAW : 

Inadequacy  of  consideration;  as  to 200 

no  specific  performance  in 707 

price,  as  to  non -ascertainment  of ' 03  n. 

rescisdon,  as  to 209,  356 

FUNDS. 

{iSee  atcek,  S6.) 

FURTHER  CONSmEBATION: 

specific  performance  ordeied  on 628,  630 

FUTURE  ACTS: 

Judgment  relating  to 70* 

GIFTS  OF  REAL  ESTATE 204  ik 

GOING  CONCERN; 

contract  for  aale  of 018,  661 
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GOOD  FAITH  IN  FORMING  CONTRACT 821 «. 

GOODS: 

Appropriation  of 160 

GOODWILL: 

attorney's  buaiiieM,  of , 86 

contract  for  sale  of ,' 86,  681 

nature  of 80 

term  respectiDg,  introduced  by  acceptanoe 188 

GOVERNMENT  STOCK. 

(Bee  Stock,  m.) 

GREGORY,  DECHBTALS  OF. 
_  (ft  PaOii,  6.) 

GUIDE-BOOK: 

contract  to  edit 807 

HARDSHIP; 

acts  of  plaintiff  after  contract,  arising  from.. IWetttg. 

alteration  of  state  of  property,  ariang  from- 19tt 

annuity,  in  contract  to  sell 440 

AWAiiD  (j.  v.).  in 190 

bars  the  court's  interference li& 

BKuoB  OF  TKUST  (j,  D,),  Where  contnuit  necessitates 190 

brought  upon  defendant  by  himself 198 

companies,  in  contracts  between S09 

covenant  to  leave  buildings  in  repair,  ariidng  out  of 201 

discretion  of  court  not  afCected  by 10 

disregard  of  lime,  resulting  from 030 

failure  of  purchaser's  speculation  not  a '...  19S 

forfeiture,  where  appTijieneion  of 199 

where  liability  to..-. , ISft 

Impossibility  of  enjoying  thing ^mrcluued,  where 201 

inadequacy  of  consideration  a  form  of 202,  204  et  teq. 

indemni^,  where  vendor  has  not  stipulated  for 200 

latent  and  patent,  dlctinguiebed 197 

members  of  corporation,  resulting  to 198 


oppresBiTe  covenant,  of .' 201 

option,  arising  from  grant  of 201 

partnership,  in  contract  for 682 

piaintifTs  conduct  a  trap  to  purc&aset,  where 197 

eerrice,  of  contract  for .■ 201 

8ILZXCE  (9.  e.)  creating 188 

submission,  in , 190 

subsequent  events,  aridng  from 198  etitq. 

trustees  for  sale,  on 200 

when  to  be  judged  of 198 

whenadefenae ..  198n.,198n. 

&£m: 

costs  of 88».,80«. 
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HEIR— CbnttetMd.  mm. 

dispodtloii  of  BucceMlon  lif B77 

BZPBCTAHCT  (9.  e.)  of Sn 

iDf&nt W,  400 

noD-performuice  bj 400 

pnnbuer'a,  where  a  party    , W 

spedflc  performance  decreed  agidnat IB 

tnutee,  declared » 

onatithorized  «ftle,  decreed  to  make  good 481 

vendor'i  wben  a  party 90,    90 

HEIRLOOM » 

EIBINO  ABD  BBBTICB: 

auctioneer,  of 49 

broker,  of 417 

confidential  office,  in  cases  of ^ 44 

contracts  for,  formerly  enforced 4S 

BAKiMHip  (5.  a.)  of 801 

DOT  not  enforced 48,  49,  41 S 

manager  for  life,  of 43 

shipping  broker,  of 45 

HONORAEy  ENGAGEMENT 181, 148, 1«.  208,  Wt 

partly  legal 418 

HUSBAND  AlTD  WIFE: 

assignment  by,  of  wife'*  expectancy STO 

bond  given  before  marriage,  where IV 

consent  of,  to  tnuteea' contnct. . : 104 

ccmtracts  between 128,  482  n.,  688 

*by 482,  688 

with awn. 

(And  iM  Maniei  Wtman,  TFfft-) 

EDBNTITT: 

declaration  of «» 

evidenceof 157,612,    «82 

parties,  of 181 

{And  te»  Deaer^tion.) 

flUBJBCT-lUTTKB  (9.  v.),  of lS7(t«f. 

IGNOBANCE: 

common  875 

niEQAUTT: 

a  bar  to  ipeciflc  perfonuance 223,  228n.,  234|  "- 

alternative,  of 48ft 

AWABD  (q.  «.),  of  act  directed  t«  be  done  by 828 

breach  of  trust,  where  contract  necessitates IW 

clearness  of,  what  required  to  be  shown 228 

compensation  of 427  it- 
foreign  contraeU,  in  cases  of 328 

immoral  consideration 230  a. 

impossibility  of  performance  resulting  from 44B 
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INDIX.  745- 

ILLEQALITY— ftmttniKi  p*»i. 

iuquiiy  as  to 8S8 

JesMi,  M.  B.,  on 829- 

modeUing  contract  to  obviaU ; ^8* 

nature  of  the  defense  of S!94 

partnership,  ja  contract  for '. 683 

part-perfonnance,  objected  after IM 

public  policy,  in  regard  to 1K8 

Block,  in  contract  for  trenifer  of 838 

Bubsequent  statute,  created  by. S28,  446 

trade  unions,  in  rules  of 330- 

truet  constituted,  where 3t9 

ILLITEBATE  PERSON: 

contract,  by 187 

IBIPLIED  TEBHS: 

contract,  of 468,  189 

purchaser'B  lien,  aato 600 

rebutted 171 

silence  as  to 169 

title,  as  to 610 

waiver  of. 170'- 

IMPBOVEMEMT; 

made  under  promise  of  gift 608.  688  n. 

IUP08SIBILITT: 

amalgamation,,  of  executing  contract  for 410- 

(x>kpbnbatiok(9.  o.},  of  ascertaining  amoont  of 690,  S97 

consent,  of  procuring 481 

of  fulfilling  contract 40  n. 

default  of  defendBut,  due  to 410,  607 

deliverlng-up  deeds,  of 465,  480 

'  elected  alteniatiTe,  of 400 

extinction  of  subject-matter,  owing  to 444,  478 

fraudulent  misconduct,  induced  by S07 

illegal  contract,  of  performing 418,  479 

lease  of  performing  contract  to  grant 608 

legal 479 

one  alternative,  of 48ft- 

byactof  God 4B1  ttteq. 

tyactof  other  party 489 

by  act  of  stranger 490' 

original 486 

plaintilTs  part,  of  performing 460 

putting  parties  in  position  stipulated  for,  of 86 

removed 461 

BECiBBioH  (J.  «  )  for 507 

winding-up,  arising  from 675 

INADEQUACY; 

couuoN  LAW  (^.  e.)  temedy,  of 83 

-   CODHDESATIOK  (j.  •-).  ft SOB,  213,  449 
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746  INDEX. 

INADEgUACT— CbntfntMl  pAn. 

evidence  of  btad 205  k- 

whatU SMn. 

when  adefenw 90S  n. 

JNCAPACrrY; 

defendant  tbe  author  of  hia  owa 480,401  n.,  419*. 

of  court  to  execute  contract >5,  899,  882 

(_And  «M  FUrtial  SMeutton.) 

defendant  to  perfonn  his  part 478,  479,  n. 

vendor  to  convey,  knowledge  of 587 

INCAPACITT  TO  CONTBACT; 

agent  of ISO 

confidential  relatloiu,  of  persons  standing  in 130 

distinguished  from  incapacity  to  execute  contract 124 

ground  of  defense IH.  187 

guardians  of 130 

husband  and  wife,  of 688 

LOBATIC  (j.  ».),  of 189 

■fARROEO  wouan(9.  e.),  of 126,  139 

when  Judged  of 184 

IKCX3ME-TAI: 

deducted  from  interest  paid  by  purchaser M4 

occupation-Tent,  on M8 

payment  Into  court,  in  cases  of 057 

mCOHPLBTENESS: 

contract,  of  the 155,  171 

defendant's  default,  ariaing  from 156,  460 

evidence  of  the  contract,  In  the ISO 

future  agreement,  where  matter  reeerved  foF 169 

implied  terms,  as  to 169 

instances  of 168 

material  item  wanting,  where 171 

nuCR  (g.  c),  as  to 1S3 

remediable 1S6 

treaty,  in  cases  of S49 

CAnd  tee  OompUmtti.) 

IKDBMNITT: 

calls,  against ; 6H 

charge  on  estate,  against 599 

oouPCNSATioM  (;.  ii.),aspeGieeaf 575 

contract  for,  enforced 481,  704 

when  broken 704 

declaration  of  liability  to  perfonn  covenant  for 704 

KLEcnOM  (g.  c.)  between,  and  rescission SCO 

equital)le  owner  of  share*,  from 671 

FRAUD  (g.  v.)t '■S^ioBt  l*>Ba  resulting  from S8S 

future  demands,  against 704 

inquiry  as  to,  in  respect  of  cliarge 677 

new  contract  <for  sbares),  enforced  by  action  foe 970 
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TSDEinmY—Ckmiinwd.  rxam. 

parol  contract  to  give 861 

part  of  purchase-money  set  aside  as 692 

purchaser  not  compelled  to  take 676,  681 

tniat,  on  ground  of 871 

vendor  not  compelled  to  give 691,  593 

winding  up  after  contract  to  purchase  shares,  in  case  of 07S 

INDIAN  LAW: 

of  contract,  andent 8 

INEQUALITT 156,  181 


INFAHT; 

compromise  by 692  n. 

DBPOsn'  {q.  v.),  cannot  gsnerallf  recover 315  n. 

non -performance  by. , 460 

passing  on  name  of 669 

RATincATroN  (5.  ».)  by , 315  n. 

INITIALS: 

signature  by 254,  366 

INJUNCTION: 

Act  of  Parliament,  to  enforce  contract  sanctioned  by 408 

actor,  against 418,  418 

acts  inconsistent  with  contract,  against 417,548,  549 

advertisemenU,  against  issue  of 417 

ancillary 644,  546 

balance  of  convenience  in  relation  to 648 

bell,  against  ringing _. 646 

benefit  of,  conditional  on  plaintiff's  performance  of  bis  part 64S 

breaches  frequent,  where 1 86 

building,  against 546 

business,  against  carrying  on 67,  69  n. 

charter-party,  against  acts  inconsistent  with 414,  415 

clerk,  against  prcseutiug,  instituting,  or  collating 549 

colliery,  against  selling 416 

connected  with  bpkcjfic  PZBFORUAncE  (8.  o.),  how 844 

conveying  away  legal  estate,  against 647 

damages  for  delay,  against  action  for 649 

deposit,  against  action  for 64S,  574 

ejectment,  against 466,  466,  647 

executed  contract,  as  a  right  flowing  from 408 

express  or  implied  term,  restraining  breach  of 544 

extent  of  the  court's  Jurisdiction  in 551 

farming  covenant,  agwist  breach  of 56,  407 

granted,  when 647  n. 

injustice  worked  by 544  n. 

in  itala  quo,  to  keep  property 546 

instrument  of  performance 544 

interlocutory 647,  648,  661 

Judicature  Acts  as  to ; '. . .  660,  051 
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T48  INDEX. 

INJtJNCnON— Omtfwwd.  piob. 

lease,  to  enforce  coveiiaiit  in 407,  409 

lettlojc  estate  pending  tlie  hearing,  against 5tf 

liable  to  be  dissolved,  where 54« 

maps,  to  realnin  sale  of 413 

negative  term,  where  contract  contains 418,  'MS,  M6 

non-performance,  enforcing  rights  resulting  from $14,  550 

Parliament,  against  applying  to 10Z,  703 

pert  of  contract  incapable  of  pertoimance,  where 945,  548 

{And  la  Rirliat  Exeattiim.) 

partnership,  Incases  of 408 

posaessFon,  against  continuing  in :  560,  658,  5S9 

pHmafaefetsaae.upoa 547 

probate,  against  applying  for 349 

repairs  enforced  b7 4S 

restitution  of  conjugal  rights,  aguost  suit  for 549 

restrain  execution 551  tt. 

sale  and  surrender  of  estates,  against 547,  548 

second  purchase  before  completion  of  first,  agaiitst 50 

separation  deed,  sgalDst  breach  of  covenant  in 48 

service,  to  enforce  covenant  for  excluMve 413 

ship,  against  removing 50 

•iuger,  agtinst 418 

specific  performance,  where  court  Is  unable  to  grant 413,  416 

third  persons,  against 549 

timber,  against  cutting 547 

trade,  agunst  carrying  on 5S 

trains,  against  running 559 

unenforceable  terms  all  on  plaintilTs  ude,  where 418 

valuer,  against  obstructing 548 

voyage,  against  interference  with 414 

iBQumr: 

average  balance  at  bankers,  as  to 651 

damageo,.  a«  to 608,  004 

deterioration,  as  to 599 

indemnity,  «s  to 577 

rules  of  court,  under 624 


title,  as  to 609,  «7i 

(Bet  B^ermte  qf  TOU.) 

variations  in  paitneisblp  contisct,  as  to 498 

vrillful  default,  as  to ; 644 

INSANITY 129,  166.  679 

(See  Lunaey.) 
INSOLVENCY : 

assign 465 

convenantor 405  m. 


original  contractor,  of 465 

plaintiff,  of 465 

subsequent  affluence,  incaaes  of 465 
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INSTALLMENTS:  •  -  rui. 

Goatract  to  be  performed  b7 85 

InUreat  on 690 

paTUtent  into  court  of 055 

price  to  be  p^d  by 410,  449 

purchaaer'B  lien  for 099 

refusal  to  make  due  payment  of 606 

separate  breaches  in  respect  of 504 

INSTRUCTIONS : 

for  settlement ISl 

INSTRUMENT : 

contract  to  execute  revocable 86 

INSURANCE ...  419 

[Set  FiTt.) 

INTENTION 148,  149 

(See  BepresentaHon.) 
INTEREST: 

amount  on  which  purchaser  pays 044 

appropriated  purchase-money,  on 039,  091 

arrearaof 098 

award,  from  date  of : 63tt 

contract  exempting  purchaser  from  payment  of 091 

silent  aa  to S80 

to  sell  vendor's 199 

condition  for  payment  of,  whatever  cause  delay  may  arise. .  .840,  048,  049 

deduction  of  income-tax  on  the  amount  of 644 

deposit,  on 629,  687,  044 

disposseasioD  of  purchaser,  in  case  of 098 

election  between,  and  rents 040 

examption  from,  not  enforced 661 

implied  agreement  to  pay 649 

instalments  of  purcliase-money,  on 060 

interest  on 080 

personal  occupation,  where  vendor  is  in 647 

possession  returned  by  purchaser,  where 690. 

purchaser  in  possession  generally  pays 648«t*«9. 

though  delay  owing  to  vendor  wA  no  actual  profit  made  .......  049 

rate  of,  allowed  to  vendor 044 

stipulation  for  increasing 690 

rents  and,  mutually  exclusive 638,  649 

deducted  from 692 

reserved  to  vendor  by  conditions  of  sale,  where 640 

aet  oS  against  amount  of  deterioration 646 

Statute  of  Limitations,  when  due  within 668 

statutory  power,  where  possession  taken  under 063 

time  from  which  purchaser  has  to  pay,  where  action  rendered  neces- 
sary by  purcliaser's  objections 689 

conditions  fix  time  for  delivery  of  abstract 048 

contract  fixes  a  date  for  completion 687 

fixes  no  date  for  completion 086 
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INTEREST— l7on(inu«i.                                 •  mbe^ 
leaves  amount  of  purchase-money  to  be  subsequently  ascer- 
tained       639 

estate  sold  is  reversionary BSS" 

interest  much  eiceeda  rents  and  delay  is  owing  to  vendor 687 

notice   of   appropriation    of    purcliase-money   has  been  given, 

089,  843,  649,  650 

price  is  ascertained  by  verdict  of  jury 658 

time  for  payment  into  court  is  appointed  .  ■  ■ 653 

title  is  made  out  in  Cliambers 637 

INTOXICATION: 

contract  not  void  but  voidable  in  cases  of 188  n.,  188  «. 

defense,  a 1 88,  364 

INVENTORY: 

vendor  obetnicting  the  making  of 548 

I83UE: 

devuavit  rrf  mtm 698 

qiMntum  damn^fieatui ,.  484,  590  n..  604,  646 

JOBBER: 

contract  of  sale  to  .■ 668 

JUDGE'S  ORDER 181 

JUDGMENT  CREDITOE: 

when  a  party 66  n. 

JUDICATURE  ACTS,  1873  akb  1875: 

damages,  in  relation  to 601 

injuoction,  as  to 530 

multiplicity  of  legal  proceedings,  as  to 894,  693,  694 

specific  performance  assigned  in  certain  cases  lo  Chancery  Division 

by 538 

stay  of  proceedings,  as  to 560 

time,  as  to 511 

transfer  of  actions,  as  to 638,  539 

JURISDICTION: 

boundaries  of  Nortb  American  colonies,  respecting 48 

Companies  Act.  1B63,  s.  35,  under 543 

concurrent,  of  Higb  Court  and  County  Courts 640 

County  CoDRTS  (?.  D.f,  of 589,540 

defendant  not  subject  to,  wbere '• 48 

given  by  contract  itself 48 

DIJtINCTION(j  v.),  in 544  «(  m;. 

Lands  Clauses  Act,  to  enforce  proceedings  under 6S 

matrimonial  causes,  in 48 

penalty,  effect  of,  on  tbe 55 

person,  agttlnst  tbe 48 

Sovereign  in  Council,  of  tbe 48 

statute,  wbere  taken  away  by 48 

subject-matter  not  originally  within 4S 

I  Arid  tte  Spee^  Ferformanee.) 
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INDEX.  751 

JURY:  »■■. 

price  asceit^aed  by  verdict  ol 53,  S3,  549 

JUST  ALLOWANCB: 

incom^'taz  on  occupatton-rent,  of 643 

JUST.  CONTRACT  MUST  BE 181  n. 

JUSTINIAN: 

quoted ; 164 

KNOWLEDGE: 

defect  in  vendor's  title,  of : . .  S86,  6B8 

LACHES: 

bar  to  relief,  a 637 

continuing  in  possesuoD  under  arrangement  will  not  effect  quesljon 

of 833 

delay  constituting 524et*eq. 

deposit  allowed  to  remain  in  vendor's  bands,  where 588 

disentitling  vendor  to  paymwcit  into  court 653 

expiration  of  company's  powers  by ..,.' IM,  816 

insisted  on  as  a  defense 622 

mere  claim  or  protest,  in  cases  of 688 

negotiation,  pending 681 

railway  act,  wbere  land  taken  under '. 58S 

refusal  to  execute  lease,  after 681 

resale  by  vendor  If  gross .' 63  n. 

(And  Me  Detay,  Tim.) 

LAND  TRANSFER  ACT,  1875 81.  87,  489.  541 

(And m  FUTtiet.) 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1846: 

charitable  corporation  selling  under 480 

compensation-mosey,  ascertainment  of,  under 68 

election  by  proceedings  under 47 

Jurisdiction  to  compel  company  to  proceed  under 52  . 

mandamus  to  compel  proceedinga  under 62- 

no  equitable  relief  in  cases  under ; 03 

notice  to  treat  under, 

effect  of 52 

followed  by  contract 6ft 

Parliamentary  contract  under 68 

possession  taken  under 662 

proceedings  under,  enforced  ....  63 

purchase-money,  how  ascertuned  under 03 

quasi-contracts  under 60 

refusal  ot  company  to  proceed  under 02 

of  land-owner  to  convey  under 52- 

warrant  to  sheriQ  to  summon  jury  under 157 

LAPSE  OF  TIMB :  SIO  tt*eg. 

LEASE: 

antedatbg 463,  4T2 
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'703  nfDBX. 

X,KA.SE—amtiaM4d.  ria. 

utigiiftbilltr  of  contnct  for V7 

bishop's 170 

bre*ch  of  coTenont  before  esecuUoa  of IS.  4BS 

GODditional  contract  to  ucept 447,  448 

Goatract  to  accept 157,  412,  573 

to  procure  Burreoder  ot 37S 

copyholder  contracting  to  grant 4S4 

CQvwsunig.  «.)  to  renew 80,217,409,  471 

disobedience  to  order  for  execution  of 508 

expiration  of,  before  the  hearing 450,  451 

fanning,  covenants  in, SS,    SB 

house  to  be  built,  of 41 

lives,  for 168 

notice  of  covenants  In SS5 

person  out  ot  possession,  contract  Iiy,  to  grant 100 

personal  accommodation,  for 9t 

power,  under Sl« 

le^ntrj',  proviso  for,  in.. .'. 488 

aolvencj  of  intended  lessee  in  contract  for M,  485 

suppTfMM  vfri  in  obtaining  renewal  of IBS 

useless  to  Intended  leasee 450  n. 

usual  covenants,  described  as  subject  to 4S8 

XEA8EH0LD: 

advance  on  secufitj  of 18 

I.EaAL  ESTATE: 

passea  upon  and  by  convejance 588 

XEQATEE : 

whenaparty 80,    91 

XB8SBB: 

assign  of  intended S9 

death  of  proposed SS 

insolvent 98 

lien  of 660 

partj,  wlien  a 70 

solreocyof 06,  404 

iESSOE ; 

TiTLB  (e.  e.)  of 170.  018,  614,  «aO 

(And  SM  WaiMr.) 


conditions  of  sale,  refening  to 280 

constituting  contract  and  evidence  of  it S70 

correspondence  bj,  must  be  considered  as  a  whole S70 

declining  to  accept  goods -, Sen 

enter  into  contract S71 

evidence  of  contract  completed  or  supplied  by MS 

extending  time  for  completion 685  n. 

geoeral  assurauce  as  to  intention,  containing 14fl 

implication  of  contract  from 27S 
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INDEX.  758 

IiBTTERS— Omtt'nMd.  »•■. 

lessor'a  name,  mentioning 269 

parol  evidence  in  relation  to 868 

prom  iung  to  perform  contract 263 

reference  in,  express 868 

to  written  terms ^ 868,  369 

repudiating  contract 270,  271 

moHATURB  ((.  e,).  where  paper  referred  to  for 867 

supply  a  term,  used  to 869 

third  persons,  addressed  to 270 

■LETTERS  PATENT : 

coDtrut  contemplating  the  obt^ning  of 618 

LEX  FORI: 

remedies  governed  bjr 49 

LBX  PRETORIA : 

quoted <0l 

UBN: 

costs  of  action,  for e3»,  660 

counterclaim  for  declaration  of 660 

lessor's  interest  on 660 

on  land,  where  surrender  had  no  title 680 

purchaser's  declaration  of 662 

extent  of 660 

for  purchase-money  paid  and  int«reit 600,  639,  6&S,  6C9 

mode  of  enforcing 660,  663 

where  purchase-moner  paid  over  to  trustees 567 

sub-purchaser,  of 660 

vxsi>ob'b  (q.  e.) 6S7 

LIGHT-HOUSE; 

contract  to  build 92 

LIQUIDATED  DAMAQES &8  n. 
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754  DTDEX. 

LOSS— CbnAntMl.  rm. 

right  to  rescind,  of 508 

aukebolder,  of  mon«7  in  luukb  of 658 

LOTS: 

sale  in  distinct 401 

one SOS 

purcluaera  of  uparal« 3M 

(And  te»  Partie».  00,  78.) 

LUNACY : 

contract  respActing  coeta  of  procMdinga  in 679 

tu>w  Judged  of 130 

iwue  directed  u  (o , 166 

setting  ssklB  contract  for laOft. 

Bubeequent,  of  party  to  contract ISO  n. 

Buperreniog,  of  vendor 166 

LUWACr  EBGULATION  ACT,  1653 180 

LUNATIC: 

coDtrect  relating  to  dlTiaion  of  property  of 670 

generallj'  Incapable  of  contracting 129 

lucid  iDterrala  of,  contncta  during US,  ISO  n. 

evidence  required  to  piore ISBn. 

aatiafled  term  oulatanding  in , 680 

UAINTENANCB: 

doctrine  of 100 

transaction  MTOuring  of 100 

HANDAUU3: 

Lands  ClaUMB  Act SI 

objectof 4 

preiogatire  writ  of 4 

statutory  writ  of 4 

MANOR: 

flneain OT,  688  it. 

MAP » 456 

(BMPkm.) 

HABINE  INSUBANCEi 

contracts  for 341 

UARBIAGB; 

acceptance  of  written  proposal,  evidence  of 151 

agreement  in  consideration  of,  moat  tie  in  writing 208 

contracts  for,  enforced  in  eccleeiaatical  courts 6,20i>,S7». 

contiact  in  restraint  of,  unlawful 994  n. 

pjXT  i>aKFOBM*KCi  (9- 1.)>  is  not 151,  807,  SMn. 

promiae,  not  induced  by 160 

(Of  i!9reamfa(fon.j 

piopoMlaon  treaty  for. 15j 

Mttlement 85  n, 

written  meULOtatidum  of  contract  after 871 
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IHDEX.  7B6 

MABRUQB  ABT1CLB8  O^^NTBACTS:  pmb. 

T&Avnto.v.yinnitaioJ^r. 870.  280,  800 

imposaitiili^  of  perfonniiig  part  of 461 

pwtial  performftDce  of 407,  488 

"uncertainty  of 177 

HABRIED  WOMAN : 

bound  by  order  of  the  court  to  convey 681 

capBcity  of,  to  contract 688, 134 

compromUe  by ■ 688 

election  by 128 

fraud  of : 188 

general  engagements  of 1S6 

husband,  contracUng  with 688,  128 

lease,  contracting  to  take 127 

power,  contracting  under ; 127 

real  estate  of 188 

separate  estate  of : 

actions  as  to 127n. 

bound  127 

having 127 

not  having 12S 

parties  to  action  in  respect  of 127 

restrainton  anticipation,  with 127 

trustee  for  sale ■ ,  129,  216 

{And  tte  ^tMtend  aiad  Wift,  Wife.) 

MARRIED  WOMEN'S  PROPEBTT  ACT.  1870 127  n, 

HABRT: 

specific perfonnsoce  of  conlnctto On. 

UA8SING8B: 

lii^  maid  ofhmor  diaA 6n. 

UAXIMS : 

Actio  peTwnaiii  moritur  earn  pertona 93 

Ai^io  leqaitur  forum  r«i 4Si 

jSiptitai  agit  in  ptriimam 40 

Ex  ddo  vtaio  noti  (nituT  aeiio 224 

Id  oTlum  4il  guod  ivrlum  rtddi  potat 1S7,  ISO,  101 

IgnoraiUiajuri*  Aaud  exeutat 870|  888 

Ifemo  petett  prctdtf  eogi  ad  factum S 

NotimdetUvT  qai  trrani  conwntfr* 801 

OranU  raHhabitio  retrotroMtur  et  mandate  aguiparatUT 35ft 

HBDICINE-. 

secret  ■. 85  " 

MEMOBAHBUH : 

of  offer  diitinguMisd  from  mmionuidam  of  ogreemeat  (ct.) 183,  148 

[And  *M  Statutt  tfFraudt.) 

MBBCHAST  8HIPPINQACTB 688,  «S6 

UE8NB  PROFITS 048  n. 
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HTNEiS  :  FAAB. 

delay  under  contnct  for  lease  of 52S 

Don-commuiilcaUon  of  esisteace  of 844 

repreBentstituiB  with  regard  to 339,  820 

TUCB  (g.  e.)  eosectial  in  contracts  relating  to S18 

uncertain  coatract  lo  take ITT.  186 

vendor  working,  during  delay  of  completion W« 

working  contract  for 40,  471 

MISDESCBIPTION  : 

aanuity,  of S69 

both  parties,  attributable  to -. 395 

defendant  alone,  attributable  to 395 

equitable  interest,  of S63  n. 

fraudiUent  895 

indemnitj  Inreapect  of S7S 

inuoceot 895 

pluntiff  alone,  attributable  to S95 

RBBCiBsioR  (g.  o.)  for 579 

ring-fence,  of  farm  as  lying  within 577 

tnuteea  for  lale,  by 191 

underleaoe  Bold  aa  leam,  where S80,  S8S 

waiver  of  objection  on  tbe  acore  of 618 

(And  m  MUreprMmlaam,  Xutake.] 

HI8KEPRE8SNTATION : 

advowBon,  on  sale  of B26 

affects  the  entire  contracts 890,  8S1 

ag«ney,  what  proof  requited  as  to,  la  cases  of 818 

»gent,by..: 818.  921  «,  383  n. 

to 336 

allegation  of,  how  met 880 

alleged  fact,  must  be  statement  of 835 

assignment  of  contract  aOected  by 835 

belief  of  truth,  must  exist  SfiS  n. 

collateral  matter,  as  to 829 

conuneudation  by  vendor,  in  cases  of 837 

coiCPENSATiOM  (g.  ii.}in  cases  of G79,  589,  683 

coiTDrriOHB  or  balb  {q.  v.),  in  relation  to 585 

contract,  as  to 313  m. 

deceit,  as  ground  for  action  for 317,  820,  823 

description  in 583 

directors,  by 316,  328 

dului  dant  locum  amtrattui 822 

eflectmost  be  produced 838  a. 

elements  of 315 

evidence  of  knowledge  of 333 

•lamination  by  party 332  n. 

flourishing  description  not 583 

PBAin>  (g.  0,),  how  related  to 310 

fraudulent  esperimeuts,  by  performance  of 313 

house,  as  to  character  of 385 
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MISREPRESENTATION— (7(»i(inu«i.  mm. 

ioBdvert*!!^  aman  is  generallj  bouod  in'equity'bf >2I 

jnnocent 820,850.355,  38» 

intenlioa,  ot S22 

joint-stock  company,  by 833' 

knowledge  of  matter  coottituting  alleged 819,  880' 

latent  or  patent  fact,  of 819' 

law,  of 831,  860 

lease,  with  respect  to 835 

lime,  as  to  quality  of 827,  829 

material  to  tte  contract,  most  be 88S 

matter  of  fact,  must  be  of 831  n. 

means  of  knowledge,  where 887 

mines,  with  regard  to 826,  829 

non -reliance  upOD,  how  abown 887 

not  Eole  inducement  to  the  contract,  where 885 

partnersliip,  in  cases  of 384 

party,  must  be  by  a 818 

patent  defect,  in  casea  of ,  -  383 

person  contracted  with,  as  to 880 

personal  bar  to  relief,  a ,■ *3S7 

prejudice  of  defendant,  miut  have  operated  to 386 

principal  innocent,  where 820 

prospectus,  in  838 

purchaser,  by 344,  345 

rBCollection,  where  want  of 831 

recommendation  to  consult  adTlser,  where 834 

relation  to  the  contract,  must  have 322,  825 

reliance  of  defendant  upon  the 884 

report,  by  issue  of  false 818.  328 

RBsciBsioN  {q.  v-),a  ground  for 816,  884 

when  not  a  ground  for 856 

resulting  in  contract  between  director  and  one  of  the  public 328 

■ale  with  all  faults,  in  casei  of 38S.  424 

SHARES  (q.  v.),  in  relation  to  contracts  for SIS 

aiLiMCm  (q.  v.)  generally  is  not 817 

■mall  nart  odIv  of  a 
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HIBnEPRBSENTATIOH— OmMMMd.  fa«>. 

willful  or  not , 319 

woods.  M  to  yield  of  .  330 

(A/vi  Me  Jfijtait.) 

MISSTATBHENT : 

coMPKjBiTiOM  (J.  «.).  for 6TO.  594 

(And  me  Xitrtptvtentaiion,  Fravd.) 

UISTAKE: 

absotuu  bar  to  ipedflc  perfomunce,  may  be 381 

agent,  of 364 

Amerjcan  Jurist  on ~ 898 

BMUrantc,  in  CODtnct  fOT 875 

auctioneer,  of S65 

awanJ,  in 390  n. 

carelcM 367 

common,  of  both  putiea 874,395,  448,  675 

0OMPiEN«ATioit  iq.  v.)toT 361,  OOa 

corporation's  agent,  of 866 

frwMa  n^pJV'nfta,  increased  by 364 

damiLges  wbeie  apedflc  performance  refused  on  ground  of 603 

deed,  may  be  corrected  in 372  n. 

'defendant,  of,  alone 883,  868,  395,  608 

coutributed  to  by  plaintiiT 363 

ntiL-re  not  a  defense 33 

definition  of 360  n. 

diamisaal  of  action  for S7I 

bill  for 373 

documents  of  title,  as  to  effect  of 888 

effect  of  contract,  as  to 385 

election  in  cases  of ^i\et»tq. 

evidence  of 373 

fact,  of 379,  880 

failarc  of  consideTEtioa,  may  avoid  contract  for 361 

fishery,  in  contract  for  lease  of 876 

forms  of 7,  8,  396 

inoocent 595 

Uw,  of 875 

leasehold  interest,  as  to  duraUoo  of 385 

manor,  on  sale  of 365 

means  of  knowledge,  where  person  had 379  n. 

lasDEBCRUTioK  (j.  p.)»  hy. 395 

misleading  particular  and  condition,  occasioned  by 363 

no  ground  for,  where S68 

not  about  the  very  aubject  of  the  contract 385 

one  party,  of 860,863,  373 

opening  biddings,  not  a  ground  for 865  n. 

operation  of  law,  aato 380  n. 

operation  of  contract,  as  to 384 

option  to  determine  leaea,  as  to S88 

parol  eridence  admitted  in  cases  of  - 863,  878 

rABOL  TABiATiOH  (;.  v.),  in  cases  of 868,  386 
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laSTAEH—amHwud.  PMS. 

plaintift  alone,  of 867 

plan,  occasioned  by 804 

principle  of  Uie  defensa  of : . .  381 

private  right,  as  to , 883 

rxctifiCatioh  (j.  e.)  of 876 

when  not  a  ground  for  compeUing 876 

reduction  of  contract  into  writing,  in: 369,  871  n,  876,  887 

BBSCieaiOM  (9.  v.)  for 869 

reserve  bidding,  of  person  employed  to  make 363 

Roman  law  aato 385 

sample,  in  sale  by 869 

shares,  in  contract  relating  to 676 

solidtor,  of : 86B,  877 

spteciea  of,  distinguished 860 

speculation  upon  facts,  in  cases  of 364 

Statdtb  of  Fkausb  (g  v.),  an  exception  to   886,  861 

subsequent  parol  contract  not  within  doctrine  of 886 

tenant  for  life,  of 366 

unreasonable 367 

vendor,  of 865 

vendor's  agent  of 364,  86S 

want  of  consent,  may  avoid  contract  on  ground  of 861 

(And  tie  Sfitrepraenla/ion,  Parol  Variation.) 

MONEY; 

agreement  to  lend  or  pay 17 

contract  sattsBed  by  payment  of 23,    25 

equivalent  for  breach  of  contract,  when  an 38 

measure  for  every  loss 22 

MORTGAGE: 

contract  to  execute 17 

MORTGAGEE: 

.  contract,  of 95 

party,  when  a 67,  60,    96 

MORTGAGOR: 

when  a  party .' 68 


D.qitizeabyG00l^lc 


780  IKDEX. 

UUrnALITT— CbnMuNL  rin. 

compromiie,  io tSSn. 

conditional  contncts,  in 317 

confldential  Kiricei  itiiHilalcd  for,  when 915 

deed-poll,  where  oootnct  conulned  in SU 

defined 814 

employment,  in  coDtmct  for ** 

{Ajid  tee  Sring  and  Seniee,') 

exceptiou  to  the  doctrine  of 21T 

family  aiT&ngemeDt,  in Z\4n. 

biub&Dd  and  wife,  in  contract  with 815  n. 

infants,  in  contracts  by 815- 

inslitution  of  action,  created  by 818 

leaalDg  power,  in  contract  under 816 

Lord  Redeadale'i  Tiew  as  to  819 

loss  of,  by  conduct  subiequent  to  contract Sit- 

married  woman  trustee,  in  sale  bj 81S 

'  FAKOL  T.&BIATTOM  (7.  v.),  in  connection  with  the  doctrine  of S38 

{MTtial  interest  on]  J,  where  vendor  has 819 

(Set  Oomptntation.) 

putj  who  has  not  dgned,  in  action  by 81S 

personal  incapacltf  of  one  party,  in  cases  of 819 

services  inddent  to  the  contract,  where 815 

proposal,  not  created  by    IW 

raUway,  in  contract  to  construct 815 

Statute  of  Frauds,  independent  of 8t( 

subsequent  performance  of  unoiforceable  terms,  incases  of 81' 

tenant  for  life,  in  contracts' by 8W 

in  tail  suing  on  contract  of  tenant  for  lite,  incaseaof 115 

unilateral  contracts,  in  cases  of 81T 

vendor  having  no  estate,  in  case  of 818 

voluntary  settlor.  In  action  against 81S 

waiver  of 817.  818.  W 

when  to  be  Judged  of *!• 

NAME: 

Vixrat(q.  e.),  of Ill 

NB  EXEAT: 

writ  of 5S 

meoATiyB  terh: 

charter-parties,  in  suits  on 413 

enforcement  of 418 

express,  where  not  suffldent  ground  for  Jurisdicdon 41T 

impUcation  of 414 

mere  presence  of 41t 

special  damage,  where 415 

KEOOTIATION: 

as  to  title  after  possession  tskm fAt 

doubt  whether  it  is  BtiU  open 1SS,M5 
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SEOOTIATIOS— Continued.  ,^n. 

Uches,  in  relation  to 5S1 

money  compen^atloo,  for 43 

not  BD  election 47 

obligation  to  disclose  arising  from  couise  of 341 

un-concluded 181 

NEGROES: 

spedflc  delivery  of 38  n. 

NEW  CONTRACT: 

must  not  be  inconaistent  with  former 183  n^ 

written  contract  changed  bj 183  n. 

by  parol,  waiver  of  written 163  n. 

NON-CONCLDSION: 


NOTICE ! 

appropriation  of  purchaae-money,  of 086,  848,  8G0 

assign,  by 103 

with  ....; 102 

charter-party,  of 414 

conditional  waiver  of 528 


executed  contracts,  in  esses  of 105 

express  term  of  contract  Dot  aflecled  by 171 

husband's  and  wife's  consents  to  trustees'  contract,  by 104 

implied  term,  rebattiug  presumption  of 171 

mtention  to  resell,  of 478 

lease,  of  covenants  in 470,885 

owner  of  prior  title  affected  by 108 

possession  of  subject-matter  with 86 

purchaser  with 102,  108 

refusal  to  perform,  of 629 

XBPHBSEKT&Tioir  (q.  v.),  where  there  has  been  a 834 

revocation  of  agent's  authority,  of 365 

right  of  pre-emption,  under 141 

third  persons,  to SO,  440 

TIME  (q.  V.)  for  completion,  limiting 519,  523,  et  teg. 

unreasonable 522 

waiver  of  time,  notwithstanding 534 

withdrawal  or  retractation,  of 650  n  ,  140- 

NOTICETOTBEATi 53 

withdrawal  of 140 

(And  tee  Land*  CUmtet  OnuoUdatum  Act,  1841.  ] 

NOTATION ! 

alteration  not  amounting  to 496 

contiDued  dealings  with  saccesdve  firms,  by 50O 

insurance  companies,  by 500- 

evidence  of 487 

-  parol,  of  written  contract 495 

is(g.  n.)  to  suit,  its  efliect  on 72- 
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NOVATION— Conlintwtf.  rM«. 

re-sale  of  siURKB  (g.  v.),  upon 500 

KBscissioN  (?.  e.)by 406,  et  teg. 

STOCK  EXCHAKOEfg.  D.).  in  sales  on  the W8, 12,  et  teg. 

eubttilution  of  tenant,  by tt7 

suggcsiioD  not  amounting  to 4B7 

valid  contract,  must  amount  lo  a 4»7 

NUISANCE; 

brew-house  is  not  necessaiilf  a 47S 

OCCUPATION : 

immediate,  purchase  with  view  to 51d 

paj-ments  reterahle  to 532 

vendor  in  person .'..,.  M7 

OCCUPATION  RENT : 

"  all  rents  and  proflli"  included  In MT 

condiiion  of  sale  eatilUng  purchaser  to 565 

income-tax  on  MS 

no  allowance  by  way  of 54S 

purchaser  in  possession,  paid  by 653 

purchaser's  wrong-doing,  where  vendor's  possesuon  is  owing  to 648 

vendor  in  personal  occupation  genenUly  pays 647 

OFFER ISSetaeg- 

assEgnment  of 102 

continuing 11Z«..  8U  r.. 

telegram,  by 143  n. 

withdrawal  of 141  «- 

(And  ut  Aeeeptaaee,  Pmio$al.) 

ONUS: 

concluded  contract,  of  proving ISl 

mi^lending  particulars,  in  case  of .■ 561 

WAniH  (g.  r.J,  of  proving 460 

OPTION : 

branch  of  court,  as  to. S38 

converting  loan-notes  into  shares,  of 618 

delay  under  contract  giving S27 

exercise  of 528  n. 

RAKDSBIP  (q.  V. )  and  inconvenience  aiiung  out  of 201 

independent  of  contract  for  lease 413,  450 

lease,  to  dctennine 368 

to  have 528 

rE»*LTY(g.  P.),  topay 65 

purchaBe,of J 217  n.,  418,  522  n.,  531 

retirement  from  company,  of 520 

TIME  (g.  t>.)  in  relaUon  to 687  s.,  528 

to  do  a  thing  in  either  of  two  modes 488 

■OUTGOIN08: 

apportioned  part  of  current  ground-rent  included  in 645 

award,  up  to  data  of 639 

condition  of  sale  as  to 564 
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OUTGOING — GmUnutd.  '  iu« 

Haliility  as  to,  conUrmiDOUB  with  right  to  nsata Ml 

title  made  out  in  ch&mbere,  where 08'. 

vendor's  obligation  to  pay ,.  •8< 

OWNEHSHIP,  ACTS  OP UlSetteq- 

(Bee  Aet»  of  Ot«n«riA<p. ) 
parents,  defectiTe  conveyance  by,  to  children ,  ■  -  680  n, 

PARLIAMENT: 

contract  not  to  apply  to 703,  708 

requiring  application  to 481 

injunction  against  application  to 702,  708 

time  allowed  for  application  to 6Si6 

PAROL: 

abatement  of  rent  by 498 

ACCKPTAHCK  (s-  tf.) 143,  143 

additional  terms,  where  proveable  by 818,  893 

agreement  aa  to  division  line 508  ri. 

antenuptial  contract 280,  299 

appointment  of  agent  by U4n.,  259 

collateral  contract 277 

contract  added  to  or  modified  by 807,  372 

will  be  entoroed 144  n. 

declarations  by  auctioneer 870 

EviDEHCE  (g.  tt.) 167,  163,  377.  279,  284.  863*1..  878  n.,  894™.,  895  n. 

ezchange  of  property 508  n. 

gift,  possession  under 497  n. 

Identification  of  legatee  by 866 

of  paper  by : 268 

new  contract  by 498 

notice  engrafting  ^me 534 

novation  of  written  contract 496 

partition  between  several  grantees 608  n. 

reference  to  terms  arranged  by 267 

rescission  by 494 

revocation  of  agent's  authority  by 265 

trust,  equity  will  enforce 879  n. 

PABOL  VAEIATION : 

American  Jlirisls  on  the  doctrine  of 898 

defendant,  set  up  by 8S9 

dismissal  of  action  on  proof  of 870 

election  on  proof  of 871 

enforcement  of  contract  with 370 

by  plaintiff 887 

evidence,  coming  out  on  the 378 

lease,  in  contract  for 871.  872 

part-performance,  in  coses  of 808 

plaintiff,  alleged  by 878,  887 

reduction  of  contract  into  writing,  where  error  in 869 

right  of  common,  as  to 370 
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PAROL  VARIATION— Cbnb'nuaL  hoz. 

Statute  of  Fraudfl,  inadmuaible  under 33S 

subsoquent  paid)  contract,  by '. 388 

timber,  as  to  payment  for 372 

unfair,  where  enforcement  would  be 371 

PARTIAL  EXECUTION: 

slternatiTe,  where  contract  is 418 

award,  of 406 

default  of  defendant,  where  impossibility  due  to 410 

distinct  lots,  where  property  sold  in 40L 

prices,  where 403 

DiTuiBiA  coHTBACTfff.  ■,),  in  cas««  of 889.  407 

esceptioDi  to  the  principle  of  the  court  respecting 407 

future  acts  to  be  done,  where  there  are 409. 

generally  not  compelled 399,  405 

honorary,  where  part  of  arrangement  is >  ■  418 

independent  contracts,  incaaesof 403 

indivisible,  where  contract  is 399 

tease,  of  contract  relating  to 405 

mtUum  proMbitwn,  where  port  of  arrangement  is 418 

marriage  contracts,  in  cases  of 407,  4S3 

moiety,  in  case  of  contract  by  owner  of 399 

negative  terms,  where  contract  contains 412 

one  lot,  in  case  of  contract  for  sale  in 399 

option  to  purchase,  in  case  of 418 

partnership  contract,  in  case  of 405 

ship  and  freight,  of  contract  relating  to 400 

unenforceable  part  performed  before  suit,  where 418 

works,  of  contract  relating  to 406 

PARTICULAB8  .- 

imperfect  enumeraUon  of  prohibited  trades  in 679 

misleading 544 

Fi.iM{j.  v.),  referring  (o 4M 

saleof  land  by  auction  act,  ISe?,  as  to 348 

{Amd  m  Qmditioju  o/SaU.) 

FARTIE8: 

adding 80- 

adverse  claimanu 77,  80. 31  m.,  83  n. 

rights,  persons  having 71 

Aomrx  (?.».) 93,118,  130 

AsatOH  (g.v.) 95 

assignee  In  bankruptcy 90 

under  insolvency 77 

asadgnor 85 

auctioneer ISO,  661 

bare  trostw 79 

coKPaar  (g. «.) 107 

conflicting 67n..  68n.,  71  ■». 

contract,  parties  to,  parties  to  suit 66- 

conveylng 7tt 
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PARTIES— ConUrnua.  »<■>. 

counterclaim,  by BO 

creditors  of  vendor 76  n.,    M 

death  of 88  n. 

defendant  not  inteiested  in  all  relief  claimed 79 

DESCRIPTION  (g.v.)oi 160,  168,  244 

devisee 8S,    61 

director!  of  unincorporated  company 75 

donee  of  power .■ 78 

equitjof  redemption,  person  interested  in 67 

former  practice  of  court  of  chancery,  under 66,    7B 

general  rule,  the 66 

exceptions  to  the 73,    79 

heir 88.    01 

inconsistent  rights,  persons  having 71 

infant  heir 91 

insolvent  lessee 97 

judgment  creditor 67  n. 

Land  Transfer  Act,  1870,  in  cases  under 81,  87,  489 

legatees 80,  Kn, 

lessee , 70 

lots,  purchasers  of  separate 69 

involved 77 

lunacy  of 189 

HABWEn  TVOMAH  (g.  P.) 127 

misjoinder  of 71.  118  «. 

mortgagee 67,  68.  80,  9B 

mortgagor 68 

multifariousness  of 78 

multiplicity  of  suits  avoided  by  relaxation  of  rule  as  to 76 

no  interest,  person  having 71,  70 

novation,  in  cases  of 72 

personal  representative 76,  88 

pleading,  where  objection  precluded  by 74 

possession,  railway  company  in 70 

present  piactice,  under  the 79,  81 

previous  contract  impeached,  where 6B 

interest  in  estate  or  purchase-money,  where 73 

principals 118 

property  sold  twice  over,  where 68 

providonal  assignee  in  insolvency 108  n. 

purchase-money,  person  claiming  interest  in 78 

registered  estates  or  rights,  persons  having 81 

remainderman ' 78 


KULKs  OF  cooET  (j.  D.)  as  to 70 

second  purchaser 69 

separate  estate,  trustees  of 187 

several  contracts,  where 76 

ol^ects,  where  suit  had 70 

shareholders 79 
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PARTIES— OiJinutd.  rxn. 

solicitor 82 

some  tuing  or  sued  on  bebalf  of  all "5,    T8 

slakeholdera llS.  ISO 

Bt«wkrd 88,    88 

Stock  Exchaage,  in  cases  of  ulea  oa <! 

sTRAKnER  (?.  It )  to  the  contract 73,  82,    ST 

aeccMary  party  to  conTe^rance •. H 

fiub-moTtgagee 85 

sub-purchaser 7* 

teDUit  of  fendor 70 

third  persons 80.  *40 

treasurer  of  joint-stock  company *6 

trustees 76.78,80,83,    88 

ultimate  purchaser 78 

uniliDg  Trilb  othenin  same  situation 7S  n. 

Tolun  Wry  settlor 78 

widow  » 

PAETITION : 

contract  for 16,  677 

parol 508  fl. 

PARTNEK8HIP: 

accounts,  action  for 681  ■».,  W 

at  will,  contract  for 38.  881 

capital,  contract  sUont  M  to 168,  40J 

contract  for.  generally  not  enforced - 681 

illegal 68a 

tainted  with  fraud,  hardship  or  improper  conduct 6SS 

where  enforced 681 

contract  to  execute  deed  of 681 

executory  and  executed  contracts  of,  contrasted 406 

injunction  in  cases  of 4C«,  681 

member  of  company,  of 88 

pa^^perf  ormances  of  contract  for 681 

partial  execution  of  c6mract  relating  to *05 

spedflc  relief  on  articles  of 682 

KBBCiaBioN  (9c.)of  contract  of 334 

saleof  share  in 179,  184 

uberrima  fidet 841 

valuatiou  »t  end  of 166 

variation  in  terms  of 499 

PAET-PATMENT8: 

jurisdiction  of  court  of  chancery  aa  to 663,  668 

lien  created  by 65S 

Tcpaymeut  of 6W 

sub-purchaser,  by 660 

PAHT-PBRPOEMANCE 400  b. 

acceptance  of  goods,  by 284 

acts  pnoT  to  contract  cannot  be 300 

admeasurement  of  estate  not  an  act  of .'. 301' 
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PABT-PBRFORSIANCE-Owiftnued.  ,*„. 

alleged  contract  denied  but  another  admitted,  where S07 

alieralion  of  plaintiff's  poeitionby 463 

alternative  remedies,  in  cases  of 288,  290 

appropriation  of  money  ia  not 301 

arbitrators,  acts  done  by.  are  not 288 

auction-duty,  by  payment  of .' 297 

building  by 2tt4 

cohabitation  may  be 80O- 

compensation,  where  acts  admit  of 286 

compulsory  taking  under  Lands  Clauses  Act,  by 284 

consistent  with  the  contract  aUeged,  must  be '. S84 

consent  to  lease,  by  giving 290  n. 

corporations,  in  contracts  by 288,  893,  311 

damages,  answerable  in 48,  296 

defense  claims  benefit  of  the  statute,  where 303 

delivery  of  rent-roll  and  abstract  to  purchaser  not 303 

dissolution  of  partnership,  by 302 


n  of  deed  by  vendor  not 301 

lease  by  married  woman  not 802 

settlement  by  husband  not , 300 

expenditure  distinguished  from  possession  as  an  act  of £05- 

review  of  the  cases  on,  as  an  act  of 297 

FBAm>  (g.  V  )  prevented  by  the  operation  of  the  principle  of 28ft 

where  refusal  to  perform  does  not  amount  to 287 

honorary  engagement,  of 289 

incomplete  contracts,  of 290,  808 

injustice  prevented  by  the  operation  of  the  principle 286- 

instruction  for  lease  or  conveyance  not  acts  of 301 

knowledge  of.  In  party  to  be  charged .*. ...  287 

lapse  of -time  in  relation  to 294 

laying  out  money,  by S94,  499 

marriage,  acts  connected  with,  maybe 399  n.,  300' 

alone  is  not 39& 

contracts,  in  respect  of 29S 

mutual  wills,  in  cases  of .' 289 

new  contracts  supported  by  acts  of 499 

objections  raised  after 155 

parol  evidence  let  in  by 283,  808,  et  teq. 

origin  of  the  jurisdiction  in  cases  of 48 

payment  of  money  not 301  n. 

pleading 800  n. 

possession  as  an  act  of 

acquiesced  in 298,  294 

adverse 290 

both  parties  bound  by S92 

company,  against 298 
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PART-PERFORMANCE— OiBttnuaf.-  pmi 

owner,  by StS 

Htcaoger.  by MI 

tenant,  by 8S5,  291 

preparatory  acta  not 295,  301 

principle  of,  as  an  exception  to  the  Statute  of  Frauds 889,  986,  3DT 

purcbaee-money,  part  paytaent  of,  ia  not M8,  iX 

purchase  of  release  of  a  right  not  an  act  of 301 

railway  caseg,  in * 

rebuilding  of  party-wallas 23!> 

referrable  to  contract,  must  be ^ 

no  other  title,  must  be K* 

regietratioD  of  deed  by  vendor  not  an  act  of 301 

reraaindemui),  when  binding  and  when  not  binding  on SST 

rent,  payment  of  additional,  as W 

rescission  after M 

seal,  where  want  of  WO 

service,  by 800  ». 

siding,  coDstruction  and  user  of ,  as 8W 

specifically  enforceable  contracts,  applies  only  to S% 

Statute  of  Frauds,  may  preclude  party  from  setting  up 331 

strangcra'  acts  are  not B8J 

sufBcient  evidence  of  the  contract,  cannot  be !M 

surrender  of  lease,  by 80S 

vague  contract,  of 801 

vendee  may  insist  on 000  n. 

work  and  labor  done,  in  cases  of £80,  811 

PATENT : 

contract  contemplating  the  obtaining  of 818 

PATENT  MEDICINE : 

contract  relating  to 8^ 

PAYMENT : 

charter  party,  in  pursuance  of 88  n. 

contract  satisfled  by 88,  M 

instalment,  by  way  of 69) 

neglect  to  make *** 

notice  of  mortgage  after W 

such  ssum  as  A.  may  fix,  of 188 

time  of,  of  essence  of  contract 61!  »• 

time,  when  not  fixed B37ii- 

TATMENT  INTO  COURT  = 

acts  of  ownership,  on  the  ground  of 618,  658,  8ST 

admission  of  title  by  purchaser  in  possesion,  upon 6S3 

affidavit  in  support  of  application  tor 8ST 

before  delivery  of  defense 6S7 

contract  allowing  possession  to  be  taken  before  completioQ  of  title,  in 

case  of 654,  855 

deduction  of  income-tax  in  cases  of 8^ 

election  brtween,  and  giving  up  possesion 651.  656 

instalment  of  purchase-money  received  by  vendors,  of 85! 
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UTDKS.  769 

PAYMENT  INTO  COVRT—Ootitiatad.  rum. 

interest  payable  after  time  appointed  for. 698 

lache«  on  TODdor's  part  in  cases  of ■  ■ 054 

loss  of  purchaae-money  in  consequence  of  opposition  to  order  for 038 

motion,  ordered  on 057 

payment  by 058  n, 

possession  under  some  other  title,  In  cases  of 050 

rent  of OSO 

staketiolder,  where  purchase-money  is  in  bands  of 038 

vendor's  right  to  require 058 

PECULIAR  PBOPERTY: 

specific  performance  in  regard  to 18  n.,  39  n. 

PENAL  SUM  OB  PENALTY: 

alternative  contract,  in 01,    05 

amount  of,  largeness  or  smallness  of OS 

benefit  of,  and  of  contract,  where  different  persons  would  take 04 

bond,  contained  in 37 

common  law  remedy,  as  regards 57 

compensation.  irbeTe  fixed  sum  to  be  p^d  by  way  of 00 

contracts  witb  a 65  n.,  01  n.,  OS  n. 

clasrification  of 55 

general  rule  of  equity  as  to 60 

intention  govema  construction  of 00,    64 

unreasonable  unless  giving  option 05 

where  enforced  50 

where  not  enforced 55 

courts  of  equity,  how  regarded  by 00 

effect  on  the  juiisdiclion  of  a  clause  for  payment  of 55 

election  between  performance  and  payment  of 65|  SO,     60 

to  pay,  not  imported  by  contract  being  comprised  in  bond 09 

form  of  contract  as  to •. 60 

higher  rate  of  interest  not  a 650    ' 

increased  rent  not,  a  (cf.) 68,    65 

where  there  is  a  stipulation  for  forfeiture  in  addition  to 66 

liquidated  damages  distinguished  from 67 

obligation  and  contract  distinct,  where 69 

penalty  strictly  so  called,  where  a 86 

rights  of  obligee  with  respect  to 59 

sum  ungle  and  continuing  act,  where 64 

•  variable,  where 64 

PERFORMANCE: 

altemaUTe,  of 48S,  490 

common  law,  at 457,  610 

COKDinoM  (j.fl.J,  of 446,  447 

consent  of  third  party  necessary  to 481 

continuous  acts,  of 85 

delay  in  .  .* 534 

enforcement  of  actoal IS 

complete,  where  possessioo  talien 150 
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FSRFORMANCE— CbnttHtMd.  rtm. 

eaaentiala  to  enforcement  of 151^ 

exMct Vn 

frequent  bleaches,  wbere U 

4«fr 

T{?.  ».)<rf 410,  4«,«e,  ««> 

infant  heir,  by  ,,', 4M 

leue,  of  contract  to  accept IS'' 

MASBiAOE  coimucT  (9.  V.),  iu  cosefl  of 401,  4SS 

neglect  in 606 

plaintiff,  bj AH.dmq. 

ollenuitlon  of  poeltion,  ioTolTlng 411,  <<Kf- 

coUateral  contract,  in  respect  of 458,400 

express  tertna,  of 45S 

future  acts,  in  reqtect  of 4SSt  486 

implied  terms,  of 436 

impos^ble 460 

non-essential  leims,  of 4&1,  458,  470 

prevented  bj  defendant 460 

representations  of  future  acts 459,  ttm}. 

substantial  pftrt  of  contract,  of 481 

Taived 480 

posidTe  contract,  of 418 

BErBKBEHTATtOn  (7.  «;),  ot 147,  451 

result  of  default  in IS 

separate  contemporaneous  contracts,  of 40i 

unenforceable  by  court 86 

unless,  wbere 31 

wAivmCa.  t>.)of 460,  477 

woiae  than  non-performance,  where 48 

{And tea  JF^rt peiftrrmane*,  Spteffie  Fwformaaee.) 
FEBBON: 

error  in  regard  to 18 

PEB80NAL: 

acts 8fl  n.,  45  tt.,  177  B. 

contracts 9S.  96,88,  113 

incapacity,  a  defense 124  n.,  iSTn. 

motives  disregarded  by  Lord  TbnrlOT 97 

property 13n.,3*a. 

relation,  -nhere  motive  to  contract .^■..    VI 

terriceo,  contracts  for 4S.  44,  915 

{Andtu  Suing  and  Seniet.) 
PLilKTIFF : 

conflicting  parties  should  not  be  Joined  as 71<>. 

FLAN: 

act  of  parliament,  leferred  to  in 456 

doubt  as  to  Identification  of ^ 177 

exact  performauce  of  scheme  not  rendered  obligatory  by 458 

exhibited  by  vendor 456 

incorporated 844  a.,  4H 
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PLAN— C<»A'nu«t  mm. 

intended  division,  of  estate,  sliowing 4H 

misleading 874 

present  state  of  pTopertjr,  representing 4S7 

ulenceof  contract  as  to 49ft 

PLEA: 

covin,  of '. ., 8M>   ' 

fraud,  of 820 

statute  of  32  Henry  VIII,  c.  »,  of  ■, 8,    » 

BTATOTE  OV  FRAUDS  (ff.  «,),  Of 348 

PLBADING: 

adding  parties 80 

admissions  in 274,  815,  824 

alternative  relief 48,  BOa,  860 

amendment 48.  807 

compensation,  case  for 570 

connection  of  subject-matter  of  contract  with  claim 157 

counter-claim 80,  538,  660 

defect  in  title  put  forward  in 609 

distinctness  in 120  n..  123  n.,  128.  248 

implied  contract 273 

misjoinder 71.  113  n. 

notice  to  bare  trustee 80 

third  parties 80 

objection  as  to  parties  precluded  bj 74 

pij:A(g.  e.) 99,342,848.820 

remedy  or  relief  over 79 

separate  trials 79 

several  causes  of  action 79 

special  case 539 

dating  contract 806  n. 

STATTTTB  OF  FRAUDS  (j.  f.) 243,  273,  «(  M}. 

third  parties 80 

waiver 631 

{And  ut  Judieature  Act*,  1878  and  1875,  Parttet,  Rultt  of  (ktarU) 

POSSESSION; 

account  of  rents  and  profits  against  purchaser  in 505 

agreement  to  pay  interest  implied  in  act  of  taking 649 

acquiescence  in  non-performance  of  promise,  not  amounting  to   S82 

complete  title  previously  shown,  with 510 

continuing  in,  under  arrangement 5SS 

estate  and  purchase-money,  of 636,  SS8 

immediate,  condition  for 478 

injunction  restraining  company  from  continuing  in 650,  569 

intended  lessee,  talien  by 17Q 

lapse  of  timft  where  plwntift  is  in  680 
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POSSESSION— OnfiniMd.  rio. 

purchue  of  right  Co S55  a. 

purchAseT  turned  out  of S7fl,  8SS 

purcUaser's  obligation  to  take SU 

Kferable  to  coDtract  to  girea  fair-coiiBideTation 167 

some  other  title 65S,  651 

returned  hy  purchaser tSO,  65? 

reveruooar^  estates,  on  tales  of 65S 

specified  day,  to  be  given  On 519 

statutory  poicer,  taken  under CiS 

tenant  iu  u>mmoD,  as 035 

to  veodoT,  «« 095 

time  at  which  purcliaser  can  prndentlj  take 638 

transfer  of,  wttere  no  stipulation  as  to tSS 

under  the  contract OSl 

under  parol  gifts 479  n.,  906  n. 

vendor  in,  is  not  bailiff  to  purchaser 6ti 

vendor's  obligation  to  give * 034 

waiver  not  worked  by OIS 

worked  by 016,  618 

wltUoat  recdpt  of  renU 654 

POSTING: 

of  ACCKFTAKCK  (;.  t.),  contntct  dates  from 144 

POST-OFFICE: 

acceptor  not  answerable  for  casualties  of 115 

PRACTICE. 

{Se»  CMi,  PUaMng,  Bub*  of  Court) 

PRECIPE  QUOD  HEDDAT 6 

PRE-EMPTION,  RIGHT  OPi 

contract  made  in  forgetfulness  of 191  )>■ 

covenant  to  give 108n, 

enforced 16 

limited  by  petBon&l  nature  of  acts  to  be  done 97  *u 

notice  in  pursuance  of 141 

statutory  offer  of,  not  made <1S 

violation  of 16 

PBEMICM: 

contract  to  reduce 85 

lease  c^ditional  on  payment  of SIS 

PRESUMPTION : 

l<mo.ftiM,  of 488 

implied  term,  of,  may  be  rebutted  by  notice 171 

new  contract,  of 489 

previous  parol  contrkct,  of 8W 

settlement  silent  as  to  promise,  where 150 

Trn.B(;.  o.)  depending  upon.' 43S 

PRETENDED  TITLES 99 
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FBICG:  rAaa. 

arbitrators,  fixed  by flW,  166 

award  of  surveyor,  to  be  determiDed  bj 689 

defeodant  preheating  ascertainmeDt  of 166- 

determination  of 163 

diflereut,  for  different  parts  of  subject-matter 408 

essential  iDgredient  of  contract 163 

fair 168,  164 

inadequacy  of 806 

{Aiid  ue  Contideration.) 

iostalmeDts,  to  be  paid  by 410 

Lands  Clauses  Act,  fixed  pursuant  to 6,  52,  166 

mode  of  ascertaining: 

allernatiTe 166 

essential 168,  164,  6BB 

uo  election  as  to 16S 

not  essential 163,  166,  168 

provided  by  contract ■. . .  164 

omission  of » 893 

referees  as  to 166  n. 

reserved 849 

Roman  law  as  to  ascertainment  of 164 

third  person,  to  be  fixed  by 887,  186,  168 

unascertained 162 

valuers,  to  be  ascertained  by 108,  188 

(And  tee  Dirt  PayiTtent,  PurcJum  Mono/.) 
PRINCIPAL: 

AGKST  (q.  p.),  sued  with 117,  119 

MiSREPREeBMTATiON  (q.  c. },  innocent  of 820 

named 118 

question  whether  contractor  is,  where 117 

sued 118 


PRINTED  NAME : 

regarded  as  signature. . 
PBIVITT: 

of  contract 

of  estate 


PROFIT: 

on  appropriated  purchase-money 661 

PROMl!-E 146 


PROMISSORY  NOTE: 

compelling  indorsement  of 16 
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FBOPEBTT:  imp- 

puilag  of  the K! 

wliere  no  light  to,  taken  an; tt"-.   *'< 

PBOPOBAL: 

and  AOCKPTAKCE  (9.  •.}.  coutnct  cofuUtuted  b; 132,  '^ 

cmtM  no  mutiuUtf,  no  obligatjoa IW 

determined  bj: 

wtTHDBAWAL  (;.  ».)  of  proposer '* 

refusal  of  penon  to  whom  it  is  mad« 1M>  1'^ 

election,  giring i» 

formal  conttact,  subject  to  proviaionai  to ^ 

Invalidity  of ,  without  acceptance •** 

leaving  term  to  be  ascertained  or  decided ''' 

marriage  treaty,  on "• 

memorandum  of,  diatinguuhed  from  memorandum  of  agieemeni 'i™ 

not  revived  by  tender  of  acceptance  after  refusal 1*1 

payment  on  a  particular  day,  involvii^ '^ 

promise,  by ; *** 

HKPRBBKHTATIOK  (g.  T.),  by ** 

BHARj(8(B.  t.),  to  take '* 

variance  between,  and  acceptance : IS^  ^* 

variation  of,  by  proposer ^* 

verbal.  diaOnguished  from  written •'I 

FBOspEcrns  ■. 

Oompaniea  Act,  1867,  as  to ^ 

materia]  fact,  lUentasto ** 

PB0TE8T: 

delay  against *" 

mere ^ 

PUBLIC: 

fraud  on  the ^' 

injurjtothe '•* 

PUBLIC  DUTY: 

arising  from  private  contract *■    ' 

PUBLIC  HOUSE: 

deposit  on  sale *" 

easeutiaUty  of  time  In  CMitiscts  relating  to '"" 

sale  of  stock  in '" 

(And  ttt  Cfoing  Conetm.) 

PUBLIC  POLICT: 

appUcatlMi  to  Parliament  on  grounds  of ^ 

Bsugnment  contrary  to ** 

contract  against ', W* 

couit  of  equity  cannot  Judge  of "* 

delegation  of  statutory  powers,  as  to "" 

illegal  coutiacta,  as  to  proceedings  on ^ 

separation,  as  to  contracts  for *■-■  ^ 
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FTJFFER:  rtma. 

all  parties  liaving  liberty  to  bid,  in  cases 847 

FBACD  {g.  e.)  in  emplojment  of 849 

more  than  one 848 

one 847 

sale  of  land  b7  Auction  Act,  1867.  BSto 848 

vendor's  solicitor i 168 

without  reserve,  where  sale  is 847 

PUECH ASE-MONET i 

amount  of,  left  by  contract  for  subsequent  ascertainment 639 

appropriation  of,  by  purchaser 686.  648,  650 

constructive  trusteeship  of 684 

estate  and,  mutuaUj  exclusive 653,  635 

inadequacj  of 203 

{And  tee  ConHderation.) 

interest  in,  under  prior  contract 78 

part-payment  of 888,  396 

P&TMEltT  INTO  CODKT  (g.  B.)  Of ,*....  663 

profit  made  by  purchaser  on  appropriated 651 

purchaser's  obligation  to  pay 634 

(And  tee  Lien,  Priee.) 

PURCHASE: 

pendente  tile 635  n. 

PURCHASER: 

constructively  a  trustee 684 

obligations  of 634 

QUARRY: 

COUPBNSATIOK  (9. «.)  for  Stone  subtracted  from BOt 

contract  to  work 40 

QUASI-CONTRACTS Bl 

(See  Land*  Clatmt  OontolMalion  Act  1846.) 

QUIT  RENTS : 

incidents  of  tenure 677 

RAILWAY : 

abandoned 25 

branch,  contract  to  lay  down 204 

confldential  services  in  working 210 

construct,  contract  to 26,  40,  177,  915 

contracts  conditional  on  formation  of 470,  480 

neglect  to  complete  purchase  after  making 663 

sale  of 060 

siding 42 

user  of,  cbutr&ct  as  to , 406 

work,  contract  to 47 
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RATIFICATION— Ctod'ntMd:  r*M. 

benefit  of  contract,  by  bking SOfr 

corporation,  by S8S 

eaaeDtiaUof 388 

infuit,  by 315  ». 

printed  name,  of SS4 

(And  lee  Ster^aiurt- ) 

IT1.TDTB  OF  FRAUD6  (g.  v.),  m&y  take  contract  out  of SSV 

vague  expreuiona  not  implied  from  2S9 

REAL  ESTATE  -. 

consent  of  wife  to  sell 482  «. 

contract  to  purcltaae 50  k. 

contract  for  sale  of 400  s. 

conveyed  without  warranty 45S 

gift  of 9M  n. 

improvement  by  vendee 88ft 

■peciflc  performance  as  to 18  n-,  S4  n. 

variance  between  description  and  quantity  of 421  m. 

v«Qdor  of,  has  choice  of  remedies 18  ii. 

must  give  good  title 428  fu 

REASONABLE : 

contract  must  be ,.,  181  n. 

RECALL: 

of  offer 141  n,,  1C3  n. 

BECEIVEB: 

ACTS  OF  owKSBSHiP  (9.  «.),  io  coDsequeuce  of .  618,  656,  85? 

appointment  of,  pending  laie 558 

RESCISSION : 

of  contract  •- 487  ». 

RECITAL: 

evidence  of  contract 131 

RECOVERY  OF  LAND : 

counter-claim  in  action  for S88 

equitable  right  to  specific  performance  appearing  in  action,  for S3ft 

RECTIFICATION: 

ambiguous  writing,  by ^ 879 

articles  of  agreement,  of 877 

bond,  of 895 

common  error,  of 876  *t  teg. 

consequential  relief  in  addition  to 8M 

election  t)etween  amendment  and 87S 

intentional  omission,  in  cases  of 8SS 

Judicature  act,  1873.  by  virtue  of 8H 

mistake  of  one  party,  in  cases  of t7S 

plaintiff,  for 364 

parol  evidence  admitted  as  a  ground  for 878 

payment  of  money,  of  contract  for S85 

plaintiff  suing  for  specific  performance,  whero 887«(m|^ 

policy,  of 875.  877 
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RECTIFICATION^ConffnuAf.  fmb. 

previous  parol  coniract,  by  reference  to B90 

prior  actual  conlract,  requires 877 

register  of  shares,  of 643 

BtroDgest  possible  proof  required  for 8T& 

REFER: 

coDtracta  to,  not  enforced 000  n. 

REFERENCE  TO  TITLE : 

admission  of  title  {g.  e.)  bj  defendant's  pleading,  in  case  of SIS 

answer,  before 832 

CERTIFICATE  (g.  e.)  of  reault^of 627  «( teg. 

chambers,  to 827 

compromise  of  disputed  rights,  in  cases  of 808 

conditions  of  sale,  in  accordance  wiUi 814 

costs  of : 830 

court  of  chancery,  at  what  stage  directed  by  the 8SI,  634-- 

covenants  in  lease,  having  regard  to SIS 

decision  of  objection  without 615 

delay,  questions  of,  raised  on  application  for 625  n. 

disallowance  of  purchaser's  costs  of  OKK 

either  party  generally  has  a  right  to 616 

everylluDg  connected  with  the  title,  may  extend  to 634 

evidence  under 627 

form  of 613,  684  n. 

frivolouB  questions  raised  by  the  answer,  where 623 

general  terms,  in 609 

good  holding  title,  conBned  to -  615 

bearing,  at  the 615 
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REFERENCE  TO  TlTLE-CoiMiMtd.  rMi. 

mines.  In  nqiect  of 410 

time  allowed  for  completion  of  title  under ffi< 

at  wUch  title  shown,  should  include inqolrj  Sato CM 

not  mllowed  for  completioa  of  title  und^ SM 

questions  of,  imised  on  spplication  for 689*. 

yarfiog  nstureof fllO 

vendor  cannot  except  to  the  title  on 610 

selling  such  Interest  M  he  hu,  in  cases  of 611 

VcDdor  sod  Purchaser  Act,  1674,  under 627 

wsiver  of  ob^tions  should  be  recognized  in  judgment  directing 010 

where  purchaser  bia  aafced  for 610 

of  right  to,  bj  purchaser 619 

l)j  Tendor 61S 

when  title  maj  be  made  out  under 635 

where  not  directed 610.  615 

REFRESHMENT-ROOM : 

accommodation  in,  contract  for ITT 

asdgn  of  lease  suing  for  occupation  of 10) 

enforcement  of  covenant  in  lease  of *07 

REFUND: 

covenant  to  convej  carries  an  obligation  to 661  ti. 

REFUSAL; 

of  one  party  to  perform 48S 

PUOPOSAI.  (g.  r.)  determined  by 140.  141 

to  register  tranafer S7S,  674 

REGISTER : 

application  to  rectify,  under  Companies  Act,  186S 54S 

shipping,  of 688,  885 

substiCutioD  on,  part  of  contract 6TB 

REGISTER  COUNTIES : 

contracU  relating  to  land  in 103 

REGISTERED  LAND  OB  CHARGE: 

contracts  relating  to  land  in 81.439,  542 

BEQISTBATION : 

of  transfer  of  BHABK8  (ff.  r.) 664,  66S,  668.  671,  675 

REGISTRY  ACTS! 

in  United  States SW 

RELATIONS : 

agreements  between 65  fi. 

RELIEF : 

alternative , 48,  505,  «6I 

grounded  on  right  perfect  in  itself,  and  resnltiDg  from  tnnsactioni 
under  contract 408 

SELIEP  AFTER  JUDOHENT: 

atlactuneot,  by  writ  of 651 

costs,  by  order  for  pajment  of SM 

damages,  by  way  of 55T 
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BELIEF  AFTER  JUDGMENT— Om&'ntMd.  tmi. 

inJuncUon,  by 668,  SB9 

neceaeaiy,  when ■  ■  ■  656 

payment  and  delivery  of  deeds,  by  order  for 690 

receiver,  by  appointment  of 668,  669 

resclesioD,  by  order  for 696 

sale,  by 658 

BequeatiatiOD,  by 55(( 

stay  of  proceedingB,  by 667 

vsndob's  ubk(9.  v.),  by  enforcement  of 667 

Testinfc  order,  by ^ 659 

writ  of  assiBtance.  by 669 

REMAINDEBMAM : 

leasing  power,  bound  by  contract  under 216 

PAKT  PEBFOBUANCB  (q.  t.),  when  not  bound  by  acts  of 287 

prejudiced  by  contract  of  tenant  for  life 189 

suing  or  Rued 7t 

tenant  in  tail,  not  liable  on  contracts  of 7S 

REMEDY; 

alternative : 85 

COUUON  uw  (3.  t.) 15 

BBKEWAL: 

covenant  for,  not  enforced 460 

vltravii-et 190 

variation  of 872 

delay  under  contract  giving  right  of , 587 

ecclesiastical  corporation,  by 486 

mining  lease,  of 471 

sub-lessee,  to 194 

tuppreteio  i>eri  in  obtaining 188 

time  of 516 

BENT: 

abatement  of,  by  parol 496 

by  written  contract  .,..,. 499 

account  of  arrears  of '. 45I 

additional,  payment  of 297 

arbitrators,  referred  to 186 

commencement  of,  not  stated 168 

fee-farm    811 

mode  of  reservation  of,  held  essential 484 

occupation 664,  648 

reduced  proportionately  to  deQciency  of  acreage 589  fl. 

BBKTS  AND  PROFITS: 

actually  received,  vendor  it  usually  charged  witb fi44 

contract  Bllent  as  to .'  63d 

diapoBsession  of  purchaser,  fn  case  of 653 

election  between,  and  interest 649 

Interest  and,  mutually  exclusive 635,  S49 

payment  into  court  of 656 
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RENTS  AND  PROFITS— Omtimud.  iub. 

possession  without  recetpt  of 654  n. 

reserved  to  veodor  bj  conditions  of  sale S40 

time  from  which  puTchaser  takes,  where 

contract  flies  date  for  completion 037 

flxH  DO  date  Corcompletion 83ft 

estate  sold  is  revereioDBTy 6t3 

interest  much  exceeds  icats  and  delay  is  owii^  to  vendor 617 

title  is  made  out  in  chambers (t37 

willful  default  ia  relatian  to 644,  04S 

who  entitled  to 048  n-.  663  n, 

BEFAIBS: 

contract  to  do 39,  40.  418,  447.  4«1 

(And  tee  Balding  Omtraa.) 

eDginesand  rolling  stock 44 

lessor,  by 433 

spcciflc  performance  as  to 40  a. 

wboliablefor 688  ». 

BEPOBT 688.  6St 

(&•  Califieate.) 
RBPEESENTATION : 

accounts,  founded  on 8S5 

acts,  by S13 

act  not  done  In  reliance  on 146  n. 

BCt«d  on  by  other  party 146 

agency,  of S57 

clear  and  absolute 147 

contract  coDs^tuled  by 148 

founded  on 146 

directors,  by S3S 

discovered  to  be  untrue S4I 

distinct  effect  of 3S1 

dry-rot,  as  to S78 

executor,  by 1S3 

existing  facts,  of 146,  153,  819 

false,  classified  by  Stephen  J 146  n. 

falsity  of 81» 

(AndMa  Mi«T*pr*«entalion.) 

future  things,  of 146,  45$- 

geneial  statement,  not  countervetled  by 334 

inflUrsDce  company,  by 822  n. 

intention,  of 143,  823  et  teq. 

lease,  as  to  existence  of 158 

marriage  not  induced  by  ISO 

marriage-treaty,  on 146,147,130(1*07. 

means  of  verifying 327  elw?. 

notice,  as  to  fact  of  which  there  would  be  implication  of 833 

past  things,  of 148 

plaiotifl,  by 455- 

FLAK (7-  e),  by 45ft 
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REPRESENTATION— CbBflnued.  p, 

poaitioQ  in  life  all«red  on  ttith  of 

streDger,  by ■, 

subsequent  settlement  silent  ai  to 

truth  of,  obligation  to  know 

vague 147,  1 

vendor,  by • 

KEPUDIATION: 

after  party  ha«  disabled  himself  from  making  restitution    ! 

of  contract ( 

EEQUISITIONS: 

betireen  vendor  and  purchaser 6 

inconvcQ lent  but  legitimate 0 

precluded 6 

^me  for  sending  In 6 

Vendor  and  Purchaser  Act,  1674,  as  to 5 

winiRd.  r.)  of 6 

BESCISSION : 

act  of  Ood,  when  restitution  has  been  rendered  impossible  by  . . .  &Q5,  Si 

action  for  deceit  after  loss  of  right  of Si 

acts  tending  to 8i 

agreement,  by  mutual 49S,  005  i 

trith  a  third  person  by G( 

atternative  claim  for B( 

assurance,  of  contract  for SI 

bar  to  performance,  a 4S 

before  day  fixed  for  transfer  of  possession 60 

BR&ACB  or  TRUST  {q.  e.),  for ,■ W 

collateral  to  the  contract,  Is 49 

concealment,  for 88 

condition  for 501,  .104,  CO 

conduct,  by 494,  50 

not  amounting  to 4Bi 

consent  generally  requisite  to 60 

defect  in  tiling  sold,  for 421 

delay,  for 501 

election  prevented  by 8K 

events  prior  to  tbe  contract,  for 441 

eiecuted  contracts,  of 819,  881 

false  Btatemente  believed  to  be  true,  for 81t 

fishery,  of  contract  for  lease  of 878 

FBAUD  (s.  *.).  for 181,  387,  854,  868  n.,  60t 

fraudulent  misconduct,  for 60S,  50! 

use  of  power  of ' S6t 

French  law  as  to  —  .■ 809,  86t 

fresh  agreement,  by 490,  SO! 

impossibility  of  performance,  for SSI 

Impossible 853,  858,  85i 

inadequacy  of  considbbation  (q.  v.)  as  a  ground  for 304,  21' 

inequitable SB 
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R£SCIB:iiION— CMitfnuttl.  rui. 

iDBOlTency  of  other  putj,  upon 5fW 

ianalment,  for  default  in  payment S04 

intended  letiee.  at  miit  of IK 

loss  of  right  of ass.  sot 

lunacy  of  party,  tor 129  a. 

material  miadeacription,  for 3^ 

misleading  particulara,  for Ml 

wsREFRSSEirTATioTT  (;.  t.)  lot S34,  SSI,  3SS,  B8> 

MISTAXB  (9.  V  },  for WS,  505 

of  both  pariiea 875 

of  law •. W» 

of  one  party 3W 

nondisclosure  for 338,  488 

noD-existence  of  subject-matter,  for M3 

Fov AXIOM  (j.  f.),  by W7 

order  for,  after  Judgment W 

other  remedies  open,  notwithstanding  loss  of  right  of SU 

parol,  by »* 

partnership  contract,  of 8S4 

part- pert ofmance,  where  there  baa  been *M 

persitience  in  objection,  on, M* 

plain  I  ifl's  conduct,  precluded  by 854.  S5( 

possession,  after  taking SSS 

power  to  rescind,  by  ciercise  of i*' 

reception  of  benefit  under  the  contract,  siter S5* 

refusal  of  one  party  to  perform,  upon 4W,  iB5 

retlilvtio  in  iniegnmA  condition  of , 35* 

right  of  way,  for  concealment  of 3J1 

snaRESfg.  v.),  of  contract  to  take S5S,  354 

Statute  of  Frauds,  in  cases  of  contracts  under 4M 

stranger  party  10  action  for '  8S 

»uff!jetlio  fatti,  where 315 

summary  of  modes  of ^ 

suppression  of  material  fact,  for 388 

tliird  person,  when  property  has  passed  to 39S,  SST 

when  restitution  has  been  rendered  impo^ible  by  act  of. 855,  3H 

time  for  exercise  of  right  of ^ 

TnxEfg.  T.),  for  misrepresentation  as  to 831 

total  abandonment,  by W 

variation  from  description,  for *** 

void,  where  contract  is  to  be  in  specified  event Wl 

waiver  ot  right  of ** 

winding-up  order,  after 3S*,  851 

RESERVE W,W 

{Su  SaU.) 

BEaTITUTIO  IN  INTEGRTJM 8M 

RESTRAINT: 

of  trade 'II  "■ 

RESTRICTIVE  STIPULATIONS .'. «I-  t» 
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EETRACTATION:  r^u. 

DOtwiUutonding  time  for  acoepiahcb  (g.  e.)  presciibcd 141 

offer  of 133 

(And  Mt  Propo»<d,  WithdroMol.) 

HEVEB8I0NABY  INTEREST: 

auction,  aold  by  81» 

burdeaof  proof  Inactions  telatlngto. 211,  21» 

Inadequacy  of  conaider&tjon  in  sale  of 211 

pafToent  of  interest  by  purchaser  of 058 

present  interest  sold  together  with 211 

Sales  of  Reversions  Act  as  to  213 

TDfB  iq.  v. )  in  relation  to  salee  of 517,  920' 

BEVBBSIONER: 

covenants,  when  entitled  to  enforce 74 

party  to  suit 74 

BEVIVOR: 

by  vendor 92 

HEVOCABLE  CONTRACT: 

performance  not  decreed  of 88  n. 

BEVOCATION: 

SQthority  of  AUCTIONBBB  (3.  C.)  Of  Other  AGBRT  (3.  »,),  Of 264 

death  of  principal  by SOS 

notice  of 265 

ROADS: 

contract  to  make 173 

ROMAN  LAW: 

damages  only  given  by S 

mistake,  asto   885 

no  specific  performance  in 3,    ft 

notatie 490 

poRidiatio 182  n. 

real  contract  in 282 

resdsrion  for  inadequacy  of  consideration,  aa  to 210 

sale  at  price  to  be  fixed  by  third  person,  as  to 104 

tpei  nuxtititmi* '. 677  », 

RULES  OF  COURT : 

BdniiBsion 615,  624 

allegation  of  facts 621 

alternative  claims 7(^ 

reUef  48 

amendment 48 

eettui  qu«  trutt  of  real  estate  devised 68 

contract,  admission  of 375 

allegation  of 272 

alternative 278 

contract,  denial  of 24S 

implied  S78 

default  in  pleading 243 
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RULES  OF  COURT— OjntwMtf.  rum. 

denial 616 

iDquiries 624 

mUjoinder 71, 113  n. 

PABTIES  (}.  e.». 7»,80,  MO 

representatiyes  made  parties 275 

Statctb  OF  FRArDS  (j.  «.) H8 

transfer  of  actions 638 

(And  tee  Jiidteaturt  Aei$,  1878  and  1875,  Pleading. ) 
:SALE: 

allotment,  of 184 

annult]-,  of,  after  death  of  aonuitant 444 

by  the  court,  conditions  in 567,  568 

oponEug  biddings  after 446 

reversions,  of 658 

time  St  irUicli  purcbaM  is  complete  on 445 

conflnnation  of  658 

contract  for  lease,  of 170  b- 

disti  net  lots,  in 401 

fioating  cargo,  of 444 

going  concern,  of 518 

goods,  of 159 

when  not  in  possession  of  vendor 481 

improper,  of  trust  property 190 

improvident IW 

injunction  restraining 547 

mortgagee 161 

one  iot,  in 89B 

owners,  by 161 

pretended  riglit,  of 481 

proprietor,  by  direction  of 161 

public  house,  of 518 

purchaser's  Uen,  in  enforcement  of  662 

railway,  of 558 

reservation  of  right  to  bid  at 849 

reserved  price,  subject  to 34S 

sliare  in  partnership  business,  of 179,  181 

eHARBB  (q.  It-),  of 661 

ship  and  freight,  of 400 

stoclt  in  public  house 511 

stranded  ship,  of :..  444 

such  interest  as  vendor  has,  of.. 611 

trustee  for 129 

Tender's  lien,  in  enforcement  of 658 

share  and  interest,  of Oil 

■whole  interest,  of 189 

with  all  faults 885,844,484 

without  reserve. ■ HI 

SALE  OF  LAND  BY  AUCTION  ACT,  1867: 

section  4 8,  151 

section  7 44( 
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fllLB  OF  REVERSIONS  ACT 219,  213 

SCOTCH  LAW, 

building  coDtracti  enforced  by « 

jut  gucmlam  ttrtio  recognized  by 82  «. 

SECRET : 

guarantee ISO 

medicine SS,  68! 

purchase Bfi 

trust g« 

BBPABATE  ESTATE  ...' )86,  1S9 

(Andue  Marritd  Woman.) 

flEPABATiON: 

breach  of  coTeoaDt  in  deed  of.  reatruned 48 

trifling «0 

contract  for  future,  unenforceable 688 

present,  enforceable 688 

effect  of  the  act,  SSTict,  c.  13,  upon  cootracU  for. 690 

easentiala  of  Talid  contract  for 688 

execution  of  deed  of , 46,  688 

good  consideratioa  is  contract  for 689 

proTlaions  as  to  care  of  children  in  contracts  for 690 

simple  contract  between  busbaiid  and  wife  for 689 

usual  clauaes  in  deed  of 689 

6EQUESTEATI0N: 

enforcement  of  order  by 6S6 

SERVICE: 

contract  for «,  44.301,  416 

{Atid  »u  Mring  and  Service.) 

SET-OFF : 

of  amount  of  deterioration  against  interest 07,  646 

SETTING  ASIDE 493,  607 

(See  BaeiitioTi.) 

SETTLEMENT : 

contract  to  make 64 

SHARES: 

action  by  vendor  against  purchaser 28 

agent's  fraud  in  procuring S5B 

allotment  of.  after  withdrawal  of  application 140 

call  made  on,  before  contract 078 

calls,  contract  to  accept,  in  payment  of 479 

company,  action  by,  agunst  person  taking 28 

contract  to  sell 27 

conversion  of  loan-notes  Into 619 

diiectioQ  to  execute  transfer  of 664 

election  to  rescind  contract  to  take 358 
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SKiSES—O/ntintud.  rxom. 

further  aMuraiiM  of i9» 

lndeiimit;  against  loss  from  cootnct  to  take 35S,  971,  073,  07S,  tT5 

in  respect  of  calls  od 664 

inquiTT  as  to  TtTLi  (9.  ».)  to 610,  679 

Intermediate  parties  to  sale  and  purcbaae  of 671 

■usRKPiutsBNTiTiON  (g.  p.)  indudog  purchase  of 318 

new  contract  ariring  out  of  sale  of 668,  070,  672 

assented  to,  when 072 

Don- registration  of  transfer  of 671 

obJL'CtloQB  to  name  of  ultimate  purchaser  of 06S,  609 

original  purchaser  of : 

hia  llahUity 609,  671,  679 

how  dlBchargeU 609,  670 

nominee  of,  need  not  be  a  suhvendee 609 

not  a  guarantor  of  subvendees'  contracts 908 

pltUntiff  ool  J  equitably  entitled  to 673 

proposal  to  talie  allotment  (rf 185 

prospectus,  purchased  upon  faith  of 333 

recoTery-bftck  of  price  of 07B 

rectification  of  register  of 642 

registered  in  third  person's  name 078 

registration  of  transfer  of 064,  005,    008 

guaranteed 071 

purchaser's  duty  to  procure 078,  070 

refused  by  directors - 878,  679 

vendor's  obligation  as  to 673 

winding-up  intervening  before 675 

rescission  of  contract  to  lake 83* 

Stock  ExcHAMOK  (9.  o.),  sold  on  the 665 

snbvendeesof 668,099,  671 

third  person  adopting  contract  for  purchase  of 67* 

ultimate  purchaser  of 86S 

mUBl  be  capable  of  contracting    669 

unobjectionable 609 

must  have  authorized  original  purchaser  to  bind  him 969 

time  for  objecting  to  name  of 963,  96S,  699 

winding-up,  contracted  for  after 444 

before    450.671,675 

withdrawal  of  application  for 140 

SHIP: 

alteration  of,  contract  for MS 

charter,  under 414 

contract  relating  to  proceeds  of  sate  of 086 

equities  enforceable  against  owner  and  mortgagee  of 988,  966 

executory  contract  to  transfer 989 

foreign    687 

freight  sold  with 400 

injunction  against  removing SO 

legislation  affecting  contracts  as  to 688,  68& 


„t7,:-rb,G00t^lc 


INDIDC.  781 

amP—Chutinued.  iM». 

pereoDB  qualified  to  ba  ownera 0S4 

regiBtratioD  of  owDerehip  of 688,  684 

trust  of 688 

who  may  sue  on  contract  relating  to *84 

wit  bin  the  principle  applied  to  unique  arliclea S8 

SIDING: 

contract  relating  to 43,  360,  4W 

8IQNATUBB: 

actual  writing  of  name,  or  equivalent  act,  by 254,  356 

affldavii,  in 3fi8 

KaxsT  (q.  v.),  by 357,  8B8  «.,  866  n. 

articles  of  association,  of 357 

authentication  of  entire  iDstrament  by Z5S,  366 

auctioneer 368  n. 

beginning  of  letter,  where  name  written  at 398 

concluded  contract  at  time  of  348 

different  intent,  Trith S54 

events  Hubsequenl  to ■. 446 

incidental  introduction  of  name,  by 256 

initials,  by 3M,  366 

Intent  to  sign,  how  it  affects 354 

mark  of  marksman,  by 354 

minute-book,  in 256 

one  party,  by 148,  318,  358 

paper  referred  to  for 367 

pencil,  in 364 

printed  name  regarded  as 354 

stamp,  by 254 

subscription  diatinguislied  from 368 

suggestion  as  to  the  true  principle  with  regard  to 357 

telegram.  In 3S4 

witness,  as 354 

SILENCE: 

FRAUD  (g.  e.).  generally  ia  not 317,  888,  848 

may  be 841 

liardship,  amounting  to 188 

lessee  of 846 

misrepresenlalion,  generally  does  not  amount  to 316 

mine,  as  to  existence  of 848 

mortgngeeof 344 

purchaser,  of 341 

unfair 846 

vendor,  of 817,  888 

BLA.TE8: 

mnlractsin  regard  to  sale  of 29  n. 

SOLICITOR : 

approval  of  title  by,  condition  for B48 

biddings  by 187 
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SOLICITOR— <>>ni>ntud.  riu. 

•al«  of  busineu  of 31 

Btatctbo?  PBArDS(9.  t.).  nol  ^ent  withiB 864 

SPECIAL  CASE : 

■tated  in  action S30 

title,  a*  to  question  of 440 

SPECIFIC  PEBFOBUAKCB : 

agent  alone  defendant  to  action  for 116 

appToacbea  to,  at  common  law 8 

Wll  of  complaint,  fonnerlj  sought  by 688 

bond  siven  before  marriage,  of  contract  evidenced  by 19 

charter  party,  of 88 

coifvoN  T^w  (;.  e.)  remedy,  where : 

adequate SS 

Inadequal* 2! 

loat  by  default  of  plaintiff 15 

aoavaUabto 18,  18 

wanting 15 

cftiCFBomsB  (ff.  v.),  of 16 

Gonrey  by  &  par^ular  day,  of  contracl  to 18 

coTonant  fci  further  aasuraoce,  of.  479 

defined i 

diatinKulahed  from  casea  of  conitructiTe  trust 9 

delivery  of  chattel  6i  ipecie t 

performance  of  truit 9 

■peciflc  relief 10 

eccleuastlcol  courta,  former  Jurlidlc^n  of .  In 6 

fanning  lease,  of  covenanti  In 8S 

foreign  government,  agalnat IB 

former  practice  of  sending  parties  to  law,  in  connection  with !0 

hell,  decreed  against 18 

incomplete  gifta,  of,  not  enforced 903 

nucNcnoH  (J.  «.)>  enforced  by 544 

]ealouay  of  common  law  courta  aa  to 6 

jOBiaDicnoH  (;.  «.)  In : 

defendant  not  within  the  Juritdiction,  against 50 

diecretionary 10 

earliest  trace  of 7 

estraordinaij 9 

leaseholds,  of  contract  to  advance  on  security  of 18 

Lord  Thurlow  on  the  doctrine  of \ 15,  57S 

money,  of  agreement  to  lend  or  pay 17 

mortgage,  of  contract  to  execute 17 

not  a  matter  of  right lOn.,  SSn. 

origin  of  the  jurisdiction  in 7 

particular  covenant,  of 497 

peculiar  to  English  jurisprudence i 

piecemeal 809,  401 

pre-emption,  of  right  of 16 

promptly  sought,  must  be 5S7 
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STATUTE  OF  FRAUDS- Omttntt*!.  ,m«. 

improvemeuta  on  re»l  eaUt«  by  vendee  . .  S89  n. 

implied  trust KG  ». 

marriage,  where  written  memorandum  of  contract  after 271 

marrUge  coctncu  are  within 380,  898,  998  ». 

memorandum  within,  must  be  evidence  of  concluded  contract 24S 

leave  nothing  open 844 

mere  agreement  to  lend  or  pay  money,  does  not  apply  to 17,  388 

hutaks  {} .  fi.)  an  exception  to  808 

nature  of  document  immaterial  with  r^ard  to 245 

not  a  mere  rule  of  evidence 241  m, 

object  of %U 

one  paper,  does  not  require  contract  to  be  cont^ned  in  , . . .' 8M 

PART-PA  THENT 266  n. 

PABT-rBRroRMANci  (?■  o  )  M  eiccptioQ  to 381,  281  n.,  ff  «eg. 

marriage  as, £96  n. 

plea  of 8:« 

pleadings  in  action  273  r- 

KATiTiCATtoN  (j.  o.)  taking  contract  out  of 259 

■ale  by  the  court  an  exception  to 278 

public  auction  does  not  lake  cue  out  of 374 

satisfied,  how 244 

siORATUiut  (g.  e.),  what  required  by 131,  218.  333 

subsequent  parol  contract,  a  bar  to  performance  of 386 

treaty,  in  regard  to 849 

weapon  of  defense,  a 339 

where  poeseesion  has  been  taken 886  n. 

wills,  tis  to 281 

writing,  what  it  mutt  contsin,  to  satisfy 244  n.,  245  n. 

(_And$et  IncompleUnui.) 

STATUTE  OF  LIMITATIONS: 

interest,  as  to 688 

STATUTES: 

Appellate  Jurisdiction  Act  1876(36  and  40  Vict.,  c.  69),  e.  IT 5-55  n. 

Bankrupt  Law  Consolidation  Act,  1846(12  and  13Tict..c.  106),  a  146,  464 

Bankruptcy  Act.  1869  (82  and  88  Vict.,  c.  71).  a.  23 464 

Bill  of  Bracery  and  Buying  of  Titles  (S3  Hen.  VIII.  c.  9) 96,  481 

Chancery  Procedure  Act,  1833  (15  and  16  Vict.,  c.  86),  s.  43 83  n. 

Chancery  Procedure  Act,  1853 (15 and  16  Vict.,  c.  86),  s.  49....  71,  113  n. 

Common  Law  Procedure  Act,  1854  (17  and  18  Vict.,  c.  124),  s.  11 700 

Common  Law  Procedure  Act,  1854  (IT  and  18  Vict.,  c.  134),  g.  12 164 

Common  Law  Procedure  Act,  1854  (17  and  18  Vict. .  c.  124),  sa.  79, 81 .  83,  551 

Companies  Act,  1862  (35  and  26  Vict.,  c,  89),  s.  35 543 

Companies  Act,  1863  (35  and  36  Vict,,  c.  89).  «s.  131,  158 676 

Companiea  Act,  1867  (80  and  81  Vict.,  c  131),  a.  87 810 

Companies  Act,  1807  (80  and  81  Vict.,  c.  131),  a.  38 343 

Companies  Clauaes  ConaolidaUoo  Act,  1845(8  and  6  Vict.,  c.  10),  s.  97,  809 

County  Courts  Act,  I8«5(38and  36  Vlct.,  c.  69,.  B,  1 539 

County  Courts  Act,  1865  (28  and  20  Vicl.,  c.  091,  as.  8,  8,  9,  10,  It, 
18,  19 MO 
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STATUTES- (>t«nud.  pisb. 

County  Courts  Act,  1867(80  and  81  Vict,  c.  145),  »s.  1,  B,  9 640 

OuBtody  of  Infants  Act,  1873  (36  Vict.,  c.  12),  a.  2 690 

Debtors' Act,  1869(32  and  33  Vict.,  c.  62),  s.  6 558 

Debtors' Act,  1869(38  and  88  Vict.,  c.  62),  s.  8 597  n. 

Fines  and  Recoreriee  Abolition  Act  (8  and  4  Will.  IV.  c.  74) 48 

Further  Bncouragement  of  British  Mariners  [1T94]  (84  Geo.  Ill,  c. 

68).  8.  14 686 

Further  Increase  and  Encouragement  of  shipping  and  NavigatioD 

[1876  (26  Geo.  HI.  c.  60).  •.  17    685 

Onmtees  of  Reversions  (83  Hen.  VIII,  c.  34) 74 

Judicature  Act.  1878  (86  and  87  Vict.,  c.  66),  s.  16 601 

Judicature  Act.  1878  (36  and  87  Vict. ,  c.  68),  a.  24  (6) 650,  555  n. 

Judicature  Act,  1878  (86  and  87  Vict.,  c.  66).  s.  84  (7).  895,  656  n.,  601,  694 

Judicature  Act,  1878  (86  and  87  Viol.,  c.  66),  a.  24  (8) 551 

Judicature  Act,  1873  (36  and  37  Vict.,  c.  66),  s.  25  (7) 511 

Judicature  Act,  1873  (36  and  87  Vict. ,  c.  66),  ss,  38,  84 688 

Judicature  Act,  1878(36  and  87  Vict,  c,  66),  sa.  45,  90 540 

Judicature  Act,  1878  (38  and  37  Vict.,  c.  6Q),  s.  76 655  n..  601 

Judicature  Act,  1875  (88  and  39  Viet.,  c.  77),  s.  10 511 

Judicature  Act,  1875  (38  and  39  Vic,  c.  77),  s.  11 588 

Lands  ClBuses  Consolidation  Act,  1816  (8  and  9  Vict.,  c.  18). .  47,  51. 

58, 157,  652 

Land  Transfer  Act,  1875(88  and  39  Vict.,  c.  87).  a.  98 81,  87.  641 

Land  Transfer  Act.  1875(88  and  39  Vict.,  c.  87),  s.  94 541 

Lord  Cairns' Act  (21  and  82  Vict.,  c.  27),  s.  2 41,  156.411,  6BB  *(  wg- 

Lunacy  Regulation  Act,  18B8  (16  and  17  Vict,,  c.  70),  s.  122 180 

Married  Women's  Property  Act,  1870  (33  and  84  Vict.,  c.  93),  s.  11,  127  n. 

Merchant  Shipping  Act,  1864  (17  and  18  Vict.,  c.  104),  s.  18 686 

Merchant  Shipping  Act,  1854  (17  and  18  Vict,,  c.  101),  ss.  55-57,  683,  686 
Merchant  shipping  Amendment  Act.  1865(18  and  19  Vict.,  c.  SI), 

a.  11  688 

Merchant  Shipping  Amendment  Act.  1862  (85  and  36  Vict.,  C.  69), 

B.  8 688.  686 

PrtimiBsorr  Oaths  Act.  1968  (31  and  88  Vict.,  c.  72).  s.  14  (8) 684  n: 

BegUterlng  of  British  Vessels  [1826]  (6  Oeo.  IV,  c.  110,  s.  81) 685 

Begistering  of  British  VeweU  [1833]  (3  and  4  Will.  IV,  c.  65),  s.  81. . .  685 
Registering  of  British  Vessels  [1845]  (8  and  9  Vict.,  c.  89),  ss.  84,  87. .  685 

Registering  of  Vessels  [18231(4  Geo.  IV,  c.  41),  s.  29 685 

Sale  of  Land  by  Auction  Act,  1867  (30  and  31  Vict ,  c.  48),  ss.  4-6. . .  349 

Sale  of  Land  by  Auction  Act,  1867  (30  and  81  Vict.,  c.  48).  a.  7 446 

Sftles  of  Reversloni  Act  (81  Vict.,  c.  4) 213 

Sir  Gwrge  Turner's  Act  (13  and  14  Vict.,  c.  35) 440  n. 

Statute  of  Frauds  (29  Cha.  U,  c.  8),  ss.  4,  17 148,  240 

Sututeof  Limitations  (3  and  4  Will.  IV,  c.  87).  s.  42 658 

Trade  Union  Act,  1871  (84  and  85  Vict.,  c.  81) 880 

Trustee  Act,  1850(13  and  14  Vict.,  c.  60),  sa.  3,4 180 

Trustee  Act.  1860  (18  and  14  Vict.,  c.  60),  s,  7 90 

Trustee  Act.  1860  (13  and  14  Vict.,  c-  «0),  s.  80 00,  669  n. 

Trustee  Extension  Act,  1862  (16  and  16  Vict.,  c.  56),  as.  10,  11 180 
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STATUTES— a?n«nu«l.  fmk 

Vendor  and  Pu«!tia»er  Act,  1874  (87  and  88  Vkt.,  c.  78),  s.  S 

170,  S«0,  C14,  6SI> 
Vendor  and  Purchswr  Act,  1974  (8T  and  38  Vict,  c.  78),  b.  S. . . .  580,  «2T 

STAY  OF  BXBCDTION 31  n. 

STAY  OF  PROCEEDINGS 550,  656,  6W,  70O 

8TEWABD ! 

made  a  party 8S 

STOCK: 

goveniment 88 

l[f(!-iut«reit  in,  contract  to  sell  86 

Neapolitan S8 

purchase  of,  contract  for 1» 

South  Sea Bft 

tranrfer  of,  contract  for 18  ».,  29,  27  n.,    87 

York  Building". 27 

STOCK  EXCHANGE : 

account  (or  settling)  day  on  the 665- 

brokers  on  the Mi 

coDtracte  on  the : 

for  cash MS 

for  the  account «» 

customs  of  the 864 

jobbers  on  the 865 

uibsepubsxiitation  (g.  v.),  to  the  aecretair  of  the 633 

name  day  on  the 72,  665' 

nOTation  in  Bales  on  the 72,  668 

peculiarity  of  contracts  on  the 66* 

registration  of  tranBler  of  shares  sold  on  the 674,  676 

statement  of  the  practice  on  tbe 865 

{And  tee  Share*,) 

STRANOEH; 

agency,  ia  cases  of 8ft 

assignee  under  insolvency 7T 

eeitui  que  tnal  ol  contractor 83 

change  of  condition  in  life,  where 8& 

claiming  adveraeiy  to  contractor! 77 

claiming  benefit  resulting  from  the  contract 86 

conscience  of,  affected  by  notice 87 

executed  contracts,  in  cftsee  of 84 

rRAOD  (f- *.)  by 350 

generally  cannot  be  sued  for  performance 86 

sue  for  performance 8» 

Land  Transfer  Act,  187S,aBto 87 

marriage  contract,  person  ctaiming  tinder 64 

near  relationship,  in  cases  of 84 

person  in  actual  possession  affected  by  relief  claimed 97 

possessed  of  subject-matter  of  contract  with  notice 96 

representations  by ISS 
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Scotch  law  as  to B2 

solicitor , 88 

•ued  for  perfonnaiice 80,  87 

suing  for  performsoce 82.    6B 

taking  beneflt  under  contract 82 

BUBJECT-MATTER : 

AScertaiDable,  though  not  ascertained 159 

coDoected  with  claim,  must  be 159 

daily  variation,  eiposod  to 517,  518 

OEscBipnoN  (g.  tt.)  of 157 

different  contracts  relating  to  same 177 

ELECTION  ((?.  v.),  ascertained  by 160 

event  prior  to  contract,  deatroyed  by 448 

materially  affected  by '*ii 

sulisequeDt  to  contract,  destroyed  by 446,  675 

extrinsic  kvidbncb  (g.  u)  as  to 157 

lapse  of  time,  eztinguiahed  by 450 

misstaiement  of SOt 

Qon-ezistent  at  dato  of  contract le!> 

not  originally  within  the  jurisdiction 48 

question  aa  to  eiiatence  of,  precluded  by  contract ■ .  ■  445 

TiuE  (q,  o.)  essential  from  nature  of 518  n.,  SlQ 

vvcEUTAJun  {g.  V.)  aa  lo 185 

SUBMISSION 806,  C97 

[Set  Attard.) 

8UB-MORTOAGBE : 

plaintiff 85 

SUBPtENA; 

remedy  by 7 

BUB-PUBCHABER: 

lienof 600 

suit  by 74 

SUBSCRIBER: 

action  against 83  n. 

to  the  erection  of  public  buildings 811 

SUBSEQUENT  EVENTS: 

wben  a  ground  for  reaiiting  performance 446.  418 

when  not  aground  for  resisting  performance 449 

SUCCESSION; 

contract  concerning  hope  of 10.  877 

{And  M«  Ezpectaney ) 

8UGGE8TIO  FALSI S88,  345 

SUPPLEMENTAL; 

hiU  6B3 

decree 801 

6UPPREBSI0  VERI 9S& 

renewal  of  lease,  in  obtaining 188 
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eURPRISB:  FMB. 

where  there  are  ctrcumstaDces  of 197 

SURRENDER; 

contract  to  procure 575 

TELEGRAM: 

coDtnci  made  by 143  «. 

TENANCY; 

contract  for  yearly 3i 

miHrepreseDtatioD  as  to 683 

substituted    «7 

TENANT  FOR  LIFE: 

compeDsaliou.  decreed  to  make 584 

contract  by.  for  «sle  of  fee 588 

eici>««  of  power,  contracting  for  lease  in S8B 

leasing  power,  coDtrocting  under 816 

Lord  Redesdale  on  contracts  by 210 

mining  lease,  decreed  to  execute  contract  for 200 

mistake  of 8W 

H'maindenuaD,  contracting  prejudicially  t« IBB.  819,  368 

reversioner,  concurring  with Ill 

irusiee,  purchasing  from 68)1  n. 

TENANT  IS  COMMON: 

in  tail,  contract  for  sale  by ' 483,  656*. 

possesion  as,  with  vendor BSS 

TENANT  IN  TAIL: 

disposition  of  land  by 48,    73 

issue  in  tail  not  bound  by  contract  of 483 

tenant  for  life's  contract,  cannot  enforce 215 

lAn<l*a  MiitvalOy,  Bemalrulerman.) 

TENDER 474  «, ,  507  n, ,  536  ». 

by  payment  into  court 658  n- 

waiTcT  of 821  *. 

TENURE: 

ascertainment  of 160 

compensation  for  difference  of 57*.  580 

TERM: 

DtTLiED  (;.  e.) 169,  171.  465 

supplied,  by  construction,  expression,  or  inference 171 

years,  of,  commencement  of 171 

(And  aee  Leate,  Perftntnanee.) 

THEATRE; 

contract  to  let  bos  In 1» 

perform  at 412 

TIMBER: 

future  time,  to  be  cut  down  at 410 

injunction  against  cutting 646 

installments,  to  be  p^d  for  by 410 

purchase  of,  contract  for 19 

supply  of  particular,  contract  for St 
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TIME:  r»i 

abstract,  for  delivery  of 518,  64 

allowed  for  uompIetioQ  of  title 18 

aaauitiea  on  lireB,  in  coDtrnct  for  graatitig 61 

cliapter,  In  purchase  by. 52 

coal,  in  contract  for  supply  of. 61 

commercial  enterprise,  where  object  of  contract  la 51 

common  law.  at 510,  515  « 

COMPLETION  (},  v.),  Bpecifled  for B18  ».,  516,  88 

conditioa  tia  to,  must  be  ck'ar 51 

contract  sulislanlially  executed,  where 58 

crossings,  for  directing  the  making  of 58 

daily  variniion.  where  subject-matter  is  exposed  U> 51 

delivery  of  objections,  for 584,  5fl 

deposit,  for  payment  of 51 

election  between  payment  into  court  and  giving  up  possession,  for. . .  65 

to  rescind,  for  exercise  of 85 

equitable  title,  where  plaintiff  is  relying  on 58 

equity,  how  regarded  in 010,  516  n..  51 

essentiality  of 51 

conditions,  by  the 618,  57 

implied 51 

intention  of  the  parties,  by 511 

original 5t: 

some  of  the  conditions,  as  to 52 

subject-matter,  from  nature  of 51T,  511 

surrounding  circumstatices,  from 53 

waived 588,  6Bi 

wiiliout  delay,  to  be  insisted  on 61i 

expresu  condition  as  to 51' 

extension  or  giving  of 535.  586  n 

going  concern,  in  contract  relating  to 51i 

government  stock,  on  purchases  of 51' 

hardship  resulting  from  disregard  of 58 

Judicature  Act.  1873,  as  to 61 

laches,  in  relation  to 52- 

lapse  of.  a  defense 510.  681  a 

letters-patent,  In  contract  relating  to 51 

mere  claim  or  protest,  in  cases  of      53 

mills,  where  laod  purchased  for  erection  of 61 

rnxse  (g.  v.).  In  contracts  relating  to 61 

negotiation,  pending .13 

no  general  right  to  limit 53 

non-essential 518.  58 

not  designated 6S0  r 

not  allowed  for  completion  of  title 63 

Jiotice  limiting 5111,  52 

parol OS 

previous  refusal  to  remove  objection,  after 5S 

reasonableness  of 618,  683,  62 
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TIME— Continued.  rua. 

UDequiTocftt 384 

unreasonable 529 

option  incomnct  giving SIB,  520,  587  n.,  52& 

pan-iierformtnce,  in  caaes  of 2M 

payment  (or    531 

pouessioD,  after  default  u  to  taking 5SK 

vhere  stipulation  for  taking 518 

where  tenant  is  in 530 

puasibilltj  of  postponement  contemplated,  wtiere 5S0 

j'rtmrt/acto  non-esaentiai SIO' 

pubiic-bouse,  in  contract  reiatiog  to 518 

purclwse- money,  for  payment  of ; 518 

Railway  Act,  where  land  taken  under 533 

reasonable,  performance  within 510 

reference-back  of  certiflcate,  in  case*  of 62ft 

renewal,  in  respect  of  covenants  for 514 

rei)uisi  lions,  for  sending  in 521 

reversionary  interwls,  in  sales  of 517,530 

right  to  rescind,  for  exercise  of 508 

shares,  in  contracts  relating  to 519 

stipulation  as  to 313  n- 

waiverof 533 

distlnguiibed  from  waiver  of  act 585 

wLere  it  docs  not  ran 5S0 

works,  in  contracts  relating  to SIB 

Untf  «M  DOay.t 
TITHE: 

compensation  for 5T4,  592,  599 

contract  for  sale  of 577 

estate  sold  as  free  from 5T4.  5T7,  599 

TITLE: 

acceptance  of,  worked  by  acts  Of  ovrKEKSBiP  (;.  «) 018 

accepted  under  common  mistake 8l2 

need  not  be  if  doubtful 432  ».,  480  n. 

accordance  with  conditions,  in 614 

acquired  sulisequently  to  the  sale 627 

acta  of  purctiaser  before  knowledge  of  objection  to 616,  61S 

wicii  knowledge  of  cunble  objection  to 616 

Incuiable  objection  to 616 

administrator's  sale  at 451  n. 

admission  of 615,  633 

CERTiFiCATK  {q.  V.)  against  or  for : 628 

claim  for  coxTBNa&TiON  (q.  v.)  inrolving  objection  to 596 

costs,  purcbaser  ordered  to  pay,  after  deciaion  in  favor 439 

crown  grant,  cured  by 626 

cured  by  purchaser's  own  act 631 

dealing  about,  after  day  for  completion    583 

decision  of  inferior  or  other  court  as  to 430 

defense,  inability  to  obtain  a  good  title  a 440  n. 
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TITLE— Omtfn««l  w>« 

defect  of,  discovered  by  purcbuer  aliunde 614 

dlBclcwed  by  vendor  himself 814 

delsy  in  accepUag 527 

different  subject-matter  from  that  contracted  for,  relating  to 421 

dismissal  ot  action  at  the  trial  for  want  of ,. 42T,  609 

doubtful,  amount  of  doubt  required  by  the  rule  as  to 480 

arguments  for  and  againat  the  rule  as  to 420 

former  and  present  tendencies  of  the  court  in  cases  of 480 

nature  of  the  doubt  in  cases  of 483 

origin  ot  the  rule  as  to 428 

wliere  court  would  consider  title  to  be 433 

not  to  be 485 

dower,  right  of,  an  incumbrance. 483 

good 660,  680 

good  holding , 615 

implied  condition  for 170,  611 

inquiry  as  to 809,  073 

into,  excluded 010,  618 

limited 618,  636 

precluded 618 

iron  works,  to  share  in 617 

legal  right  of  purchaser  as  to S60 

lessorof 170,  613,  614 

making  and  showlDg,  distinction  between 083 

marketable 480 

matters  connected  with 634 

of 688 

mSKEFREBERTATIOK  <g.  «  }  BS  tO 881 

nuBstatement  not  amounting  to  an  objection  to 59S 

necessary  party  to,  not  under  vendor's  control 681 

new 686 

obligation  to  disclose 843 

old  practice  of  court  of  chancery  in  disputes  as  to 428 

particular  objection  to 616 

pleading  facts  constituting   615 

possibility  of  fraud  in  extrinsic  facts,  where  there  is 435 

presumption,  depending  on 483 

questions  of,  are  mixed  questions  of  law  and  fact 881 

detects  in  subject-matter  are  not 431 

defined 638 

distinguished  from  questions  of  conveyance 630,  681 

evidence 682 

right  to  rescind  for 508 

REFERENCE   OF(f.e.) 600 

restrictive  slipuUtions  as  to 611 

shares,  to 610,  678 

special  case  on  question  of 440 

suspicious  circumstances,  in  cases  ot 485 

^me  for  completion  of,  when  and  when  not  aUowed 636 
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TITLE— Conttnudf,  •■*•■. 

Tilidit;  of  purchase  by  wlicitor  from  dieot,  depeading  od 435 

Vekdor  asd  PmtciiAesR  Act,  1874  {g  o.).  under 170,  560 

veudor  ihowing  no 503 

Tendor's  obligation  to  Bhow ITOn,.  «S4 

ToluDtarj  Bettlement,  depending  on  invalidity  of 433 

want  of  good 437  n..  440  n. 

WAi\-BB  (y.  e^of 170 

will,  depending  on  vsliditj  of 439 

TITLE  DEEDS: 

deposit  of,  as  indemnity 18 

{Aiulx.:  Deed  ) 

TRADE : 

coyenaut  not  to  carry  on 88 

unions 230 

TRADE  UNION  ACT.  1871 880 

TRANSFER : 

of  8KARKB(9.  e.) 6*4 

of  SHIP  (J.  B.) 683 

TRANSFER  OF  ACTION: 

chancery  division,  to S38 

founlerclaim,  upon 588 

covBTT  couRTi  (j.  *>.),  to  and  from 540 

TREATY 131.  186.  849 

(Set  yesodation.) 

TRUST : 

chattels,  respecting 34 

Conlracl,  coutraated  with 9 

.  created  under  contract 404  n, 

desipuiHl  to  give  effect  lo  unenforcealile  contract 228 

equity  will  enforce  a  parol 379  n. 

performaDce  of,  dislicguished  from  specific  performance 9 

raised  on  property  devised  or  bequeathed 981 

secret 98 

TRUSTEE: 

B*NKBUPTCT  [q.  T.)  in.  enforcement  of  spcciflc  performance  agaiORt. . 

106.  464 

ecti'iique  (rutt,  sued  for  performance  by 218 

contract  by.  amounting  lo  BKEACn  of  trcst  (j.  f.) 190 

ill  excess  of  power  190 

coveuauH  by 463,  464 

disclaimer  by 4B4 

entering  into  contract  ultra  viitt 190 

ILLBOALITT  (7.  p,)  ot  Irust,  Setting  up 289 

improvident  sale  by 190 

incapable  of  contracting  with  eataU  que  trutt 18D 

injurious  conlnicls  by,  generally  not  enforced 191 

insolvent  lessee,  for 96 

liquidation,  in 106,  464 
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UNDERVALUATION 210 

(Artdiee  raluer.) 
UNDERWRITER'S  SLIP: 

does  not  constitute  a  ccntract S77 

•VKFAIRNESS : 

BREACH  OF  TBUBT  (q.  V.),  of  coutrBct  necesaltatiog IdO 

cestui  gve  trutt,  to    191 

extiiusic  matterg,  ia 183 

inl«iitioaa[,  need  not  be 188 

intoxication,  in  cases  of 188 

misstatements,  arUing  from IBS 

(See  Jfitnpnuntation.'} 

particulars,  in Ml 

BtLEKCE  (g.  v.),  by 188 

submission,  in  contract  for 10S 

suppresuon  of  a  fact,  by 186 

(See  Fraud.) 

terms  of  contract  in 188 

third  persons,  to 189 

iAndiee  FiUmeu.) 
■UKILATEEAL  CONTBACTS ; 

DBL&Tfj.  c.)  Incaseaof , 687 

discretion  of  court  in  cases  ol 317 

1IUTUAI.ITY  (q.  D.)i  excepted  from  doctrine  of S17 

UNREASONABLE  CONTRACT 196  n, 

-VALUATION: 

^to  sell  at  a !»«».,  699 


incapableof  beingactedon 1«8 

tDcidenlal  matters,  ot 166 

putnerBliip,  at  expiration  of 166 

subsidiary  stipulation  for '. IH 

unfaimeBs  in 183,  188 

vendor  obstructing 165,  699 

■VALUER : 

arbitrator,  diatinguished  from 161 

Common  I^w  Procedure  Act,  18S4,  not  applicable  to 164 

duty  of 186 

impropriety  on  part  of tflS,  186,  698 

injunction  against  obstructing 548 

PRICE  (g.  v.).  for  ascertainment  of 163,  699 

refuging  to  proceed 165 

under-Taluation  by 210 

unfairness  of 166 

VARIANCE: 

between  land  sold  and  real  quantity 4S1  n. 

iVABIATlOK: 

acquiescence  a  ground  of 872 


INDEX.  & 

VARIATION— CbntAHMd.  pa, 

alleged  and  prored  cootrocU  twtweett I 

COTenant  for  naewal,  of 8 

deacriptioD  Id  contract,  from .T 4S1,  4 

eicesf,  in  the  nature  of 4 

immaterial,  In  caaea  of  part-perfonnance 8 

Qugatoiy,  in  acceptance 1 

omiaaiouot  term  in  plaintilTe  favor,  hj 8 

FABOL  (q.v.) 808,  9 

partnenblp,  in  tennsof 41 

VBNDBB: 

abandonment  o(  contract  by B87 1 

equitable  eaUt«  in «33 1 

VENDOB: 

chattel  of,  action  by f 

commendation  by OS 

constructive  tniateeablp  of 634,  64 

enforcement  of  contract  to  estenl  of  interest  of B? 

{Sm  Compenialion.) 

obligatlona  of 684,  6«.  67 

of  land,  damages  not  complete  remedy  to 3 

reaponstble  for  description  of  thing  sold 57 

right  of,  to  sue 2 

auing,  must  show  ability  to  perform  his  part 07 

VENDOR  AND  PURCHASER  ACT.  1874: 

action  brought  after  proceedings  under 03i 

position  of  parties  to  application  under  089.  63' 

summons  under  B.  9  of 03! 

title  to  the  freehold,  as  to 170,  62" 

VENDOR'S  LIEN: 

acts  dimlniahing  value  of SSi 

declaration  of 65i',  551 

enforcement  of 007,  60! 

railway  companies,  against 058,  65' 

results  from  non-performance  of  contract 6Si 

when  it  will  and  will  not  prevail 50' 

{And  MS  Lien.) 

VERBAL  CONTRACT 148.  S77,  479.  SW,  808,  37; 

(,&»  Parol.) 

■VESTING  ORDER BO.  551 

VOID: 

stipulation  that  contract  is  to  be,  in  apecified  event '. ..  00: 

VOLUNTARY : 

contract  .■■,.... 41 

aettlement 4aS,  7t 

settlor,  contract  enforced  against 2tl 

not  assisted  to  override  settlement 190,  48! 

willing  purchaser  from 190,  81i 

61 
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802  irfDEX. 

VOLUNTEER:  f.m. 

limitatioDs  In  favor  of 407 

WAQER  CONTRACTS: 

unlawful : SSln..  285  n..  280  n. 

WAIVER: 

abstract,  b;  retaiDiag 019 

act  of,  dUtioguUhed  from  waiver  of  time ."iSS 

acts  before  knowledge  of  objeciion.  bj 618 

not  amouDtiog  to 61B 

ACTB  OP  owNBHsatr  (;.  r.h  by 618 

auigoment,  of  proviso  agaioBt &f> 

award,  of  claims  under 698 

breaches  of  covenant,  of 4W 

clear  evidence  of,  required 485 

conditions  for  benefit  of  purchaser,  of 170,  411 

precedent,  of 477 

conditional,  of  notice SS8 

stipulation  as  to  day  of  {tayment 535 

conduct,  by 491,  BW 

contract  not  enforced  notwithstanding,  of  right  to  inreetigate  title.  . .  521 

defect,  of 578 

D»LAT  (j  r.),  of 588 

eMentials  of 477 

forfeiture,  of S34 

form  of  declaration  as  to CSOn. 

FBAUD  (5  e.),  of 849 

granting  lease,  by 610 

inlentjonand  knowledge  requMte  to 534 

lessor's  title,  of 680 

miadeacription,  of  objection  on  the  ground  of 616 

mutual  parol  agreement,  by 4M 

mjTDAMTT  (J.  e.j,  of  want  of 21T,  0*7 

objections  to  title,  of 610 

partial 495 

particular  objection  to  title,  of 816 

performance  by  plaintiff,  of 460 

personal  bar  to  relief,  of  right  to  insist  on S57 

pleaded,  how 631 

possession,  by  continuing  in 617 

by  giving 585 

_by  taking 616.617,  58S 

question  of  evidence,  a 536  n.,  S3S 

receipt  of  rent,  by 469 

royalty  at  reduced  ra^e,  by 508 

subsequent  Instalment,  by 508 

BXFRRKKCB  or  TTTLK  (g.  v.),  of  right  to 615 

requisition,  of tl^ 

right  to  rescind,  of SOS 

separate  breaches,  in  cases  of 504 

eltence  of  subsequent  contract,  by 619 


0  Goo»^lc 


INDEX.  ) 

suiog  OD  contract,  bf 

thw  (5.  v.),  of 447, 

TTTLB  (9.  v.).  of 

trial,  adjudicated  on  at  the $8S, 

voluntarily  curing  defect,  by 

WARRANTY : 

apparent  defecte  not  included  in 8S3,  8S3  n,,  432, 

condition,  aa  to 

existence  of  specified  thing,  of 

real  estate  conveyed  without 

WASTE 

WAY,  RIGHT  OPi 

COMPENSATION  (9.  v.),  not  a  Bubject  for 1 

concealment  of 1 

not  expressly  provided  for ' 

sale  of  land  without i 

WAYLEAVE: 

contract  to  grant 

WIDOW: 

of  vendor  when  a  party 

WIFE: 

capacity  of,  to  contract  with  husband  IS 

compensation  for  interest  of B 

conaent  of 483,  483 

contract  to  sell  estate  of 482,  6 

expectancy  of .- 6 

(And  $et  HaOand  and  Wifl,  ifarried  Woman.) 

WILLFUL  DEFAULT: 

bailiff  accountable  on  footing  of 6- 

DETERIORATION  (_q.  V.)  arising  froiu 0! 

disentitling  vendor  to  benefit  of  stlpulaUoD  for  interest 6- 

vendor  charged  with  rents  on  footing  of 944,  6< 

WILL: 

contract  to  divide  or  charge  what  shall  be  left  by 678,  6' 

to  make 10B,105i 

obtained  by  promise  to  dispose  of  property  in  a  particular  way 2( 

title  depending  on  validity  of 4t 

WINDING-UP: 

before  completion  of  contract  relating  to  shares 4G0,  ft7I,  67 

transfera  after  conuneocement  of    87 

WINE  VAULTS: 

contract  to  talce  lease  of S8 

WITHDRAWAL: 

applicatinn  for  shares,  of 14 

auction,  at UOji 

expresfl  notice  of,  not  needful 14 

notice  to  treat,  of 14 

offer,  of 133,  140,  141  a 


1  Goo!^lc 


WITHOUT  RESERVE 847 

iSn  SaU.) 
WORKS: 

accommodatloa 41 

coDtrMt  to  make  or  do 400,  409 

complete  409 

third  persoD's  direction,  to  be  done  according  to 160 

time  etsentiftl  in  lelAtion  to 518 

(Atid  Mt  BuHtUag  Contraet.) 

WRIT: 

sssistance.  of 559 

attftchment.  of 556 


tx  tommunieata  eapiettdo 6 

form  of  indcinement  of BS8 

KAHDAHtiB  (g.v.),ot .,      4 

iMiMwrf,  of 653 

sequuatration,  of 556 

YEARLY  TENANCY: 

dutf  of  vendor  to  re-let  farm  subject  to Ue 
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